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O. 6, r. sna acai Mc basis for relief changed—If amounts to 
changing cause of action, far he prey e 
K ys Pe hg 


—-—_O. 6, r. 2 Amiens of pase 


Q. 6, r. 17—Late stage—Amendment of plaint—No prejudice to defendants— 
‘Application for amendment not to be rejected ek 


O. 9, rr, 6 and 7—-One of the defendants detlaréd' ex ‘par te-—-Suit adjourried'— 
Issues framed and evidence not: recorded—Application to file, written statement , 
and adduce evidence—Maintainability of ; 


———-—O, 11, r. 14-~Suit against Secretary of State, for India in Council ioiii 
by Collector—Petition directing Collector to produce paimash registers in his 
custody—Maintainability a 


O. 14, r. 1—If subsequent i issues can ‘be raised after. the taming of the issues, 
at the first hearing f wear , za 


oe, 21, r, 2—Adjustment not certified—Decrec-holder executing the decree—' 
Restriction if applicable . ‘ ` i ; 


O. 21, r. 2—Certification by 'decree-hólder—Validity—Person ‘authorised to 
file suits under power of attorney- Tnitention it to'defraud the rights 'of—Contract 
Aci, S. 202 i A 


-Q. 21, "1. 2—Discharge between the date of the preliminary’. and final, decrees 
not certified—If can be pleaded 


O. 21, rr: 22 and g0—Execution—Issue’ of notice to a person ‘as a mot, 
though he was actually a major—Effect : 


—Q. ‘21, r. 23—Order to prodiice sale papers —Natuté of 7 +" 


O. 21, r. 52—Decree to d against assets of B—Attachment of fund Jin Court ; A 
to credit of C in execution of another decree—Plea of A that the decree of ‘C was 
really for benefit of B—If such a’ plea open in execution ‘proceedings—-Order under , 
O. al, T 52—C also a party to A’s decree—Appealable : 


O. 21, r. 57-~Default of decree-holder—Proper order to be ‘made—Order « of’ 
rejection—Real effect of , i 


eo; 21, r, 58 (e)—Applicability—Pendeney of. claim petition—Issue of pron. 


clamation of sale 


O. 24, r. 62—Mortgage of- J orp—Attachment before judgment of some o£ 
mortgaged properties in 1918—Sale to mortgagee a few months later—Sale by , 
attaching decree-holder in execution—Claim petition by mortgagee—Sale held 
invalid but mortgage recogniséd-No suit'under O. 21, r. -63—Effect of ‘sale to 
mortgagee——Effect of claim order-~Court auction purchaser” at can plead: extin- 
guishment of mortgage te ee 


a 


O. 21, r. 63-—Suit under—Dismissal of claim petition—-Adverse possession 
set ‘up ‘by -plaintiff—Material ' ‘date‘for considering the rights of parte Delay in in 
filing the suit to claim title by prescription—Duty' of ‘Court 


O. 21, rr. 66, 67 and go—Sale proclamation—Value of properties not ' correct- 
ly described in sale proclamation—Court directing. judgment-debtor to inform — 
intending bidders about their value—Propriety—-Omission to mention existence- 
of trees and well in the propertics— Material irregularity ae 


O; 21, r. go—Suit on moitgage—Decree—Sale in executii Judgment- 
debtor’s application to set aside sale—Later mortgages by judgment-debtor ‘over 
same properties—If possibility of no surplus to judgment-debtor a. ground: to‘ hold 
judgmient-debtor is not affected iby the:.sale~-Reduction or upset price without, 
notice—If irregularity -a ie 
O. 21, rr. 99 and 103—Application for recovery of possession Dismissal on 
the ground of non-existence:of well-defined: ' boundaries—Proper remedy: for deċrec- 
holder : ' 
NO, 29, r gi penang onler —Süfiċiericy of Real heir not made Tegal 
representative—Application by aj person, claiming interest ‘in the suit sc imade 
a legal representative we tee 
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Cıvıl Procepure Cope (V or 1908); O. 26, r. g—Issue of commission to prepare a plan 


— Plan found to be defective—Second Commissioner appointed to prepare a further 
plan-—Both plans considered by Court---Procedure, if wrong 


©. 32, r. 6—Applicability—-Compromise between a widow and minor repre- 
sented by.next friend—Security for property in the hands of the Court oa 


O. 32, r. 15—Power of attorney granted by plaintiff—Suit by next friend fo 
the revocation of—Maintainability—Plaintiff incapable of protecting his interests .. 


O. 33, r. 1—Suit for recovery of compensation under Fatal Accidents Act— 
Sons of deceased as plaintiffs—Other representatives joined as defendants—Plain- 
tiffs whether entitled to sue as paupers ‘ bs 


——-———O. 33, rr. 6 and 7 and O. 44, rr. 1 and 2—Application for leave to appeal 


in forma pauperis—Respondent objecting to pauperismm—Respondent’s side affidavits 
stating that petitioner was able to pay court-fee—Petitioner’s request to examine 
deponents of affidavits—Refusal 'thereof—Court if can act on mere affidavits 


—Q. 33, r, 10—First charge given to Crown—Charge also given to a defendant 
—Decree directing delivery of properties to another defendant—Application for 
delivery—Right of Government to oppose—Determination of competing claims. . 


©. 34, r. 6—Omission to reserve liberty to apply under—No decision on 
personal liability in preliminary judgment—If precludes plaintiff from later apply- 
ing under O. 34, r. 6 ' ' er 


—-——-O' 38, r. 12 and Ss. 60 and 61—Agriculturist--Meaning of 


——0O, 39, rr. 1 and 2—Suit to set aside decree passed while plaintiff was a minor 
~—Gross negligence of guardian—-Grant of temporary injunction, to stop execution 
of decree—Principles applicable iv 


iO, 39, r. 2 (1)—Suit to reduce the rate of maintenance awarded in an earlier 


suit—If, comes under—Defendant if can be restrained from executing the earlier 
decree 


O. 40, rr. 1 and 3~—-Appointment of receiver by money decree-holder: and 
mortgagee—Rent and profits of the mortgaged properties—Party entitled to pre- 
ferential right to - ; apo 


O. 41, r. 21—Notice of appeal given to respondent—Omission to give notice 
of the transfer of appeal from the District Court—Absence at the ‘time of hearing 
of appeal—If prevented by sufficient cause i 


—O. 41, r. 23—Remand of whole suit with permission to both parties to adduce 


fresh evidence—Legality—-Opportunity had .to adduce entire evidence in trial 
Court-—Interference by High Court t 7 


——-—-O, 41, r. 27—Additional evidénce—Admission by the Court with the zient 


of ‘parties—Record of reasons by Court not adequate—Effect of order—Duty of 
Court-—Estoppel of party consenting to admission of evidence ` as 
—O. 41, r. 27—Admission of additional evidence before hearing of appeal— 
Transfer of appeal to Subordinate Judge—Remand by Subordinate Judge—Proper 
procedure Bs 
O. 41, r. 32—Reversal of decree by appellate Court—Trial Court directed to 

pass a ‘decree in favour of plaintiffs for the amounts due to them—Proper procedure. . 


————O. 45, r. 13 (c) and (d)—Appeal to Privy Council from preliminary decree 


only—Stay of execution of final decree——Jurisdiction of High Court 


Companies Acr (VII or 191), Sı 153-—Petition under winding up petition filed—Hear- 


ing of-—If barred—Scheme not placed before shareholders and creditors 


Contracr—Arbitration clause~—Subsequent dispute—Issues involving charge of fraud 


Stay of arbitration proceedings 


Contract Acr (IX of 1872), S. 135--Grant of time by Court to the judgment-debtor 


—Surety if discharged from obligation 


———-$s..148 and 149—Goods sent by A without order to B—Repudiation by B— 


Relationship between parties—Sale of Goods Act, Ss. 42 and 43 


———S. 233—Agents personally liable on certain contracts—Plaintiff proving against 


them in insolvency——If precluded from suing their principals 


Court-Fsrs Acrt, (VII of 1870), S. 7, cl. (iv-A) (as AMENDED IN MADRAS) AND S. 7 (0) 


~Alienations by lawful guardian—Suit by ‘minor ‘to set aside and fi sessi 
the properties Nature of the relief to he sought—Method of valtatie. Orn of 
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Courr-Fers Acr (VII or 1870), S. 7, cl. (jv-A) and cl. (v) (b)—Suit for partition by |... 


minor coparceners.on attaining majority—Alienations (sales) of joint family 
property by plaintiff’s brother and mother acting,as testamentary guardians in. 
pursuance of a will of father—Alienations by Court guardian with permission of 
Court and without permission—No express prayer in plaint to set aside those 
alienations—Plaintiffs impeaching the alienations as not binding on them and suing 

for possession on the statutory value of their shares—If bound to sue for cancella- 

tion of sales—Whether S. 7 (iv-A): or cl. (v) applies i KSS 16 


——_—S, 12—Judicial determination of court-fee—Subsequent reversal of Se 29 
CRIMINAL ProcepurE Cope (V or 1898), S. 106—Breach of peace—If offence under" l 


S. 426 of Penal Code involves “53 


——_—— 5. 145~~Applicability—Dispute relating to shares in fish in tank and idaho: 78 
———S. 196-—Offence under S. 171-F of the Penal Code—Sanction of the District ` 


Magistrate for prosecution—Copy of the order of sanction signed by head clerk—, 
If sufficient proof of sanction 3 17 


S. 235—Joint trial of offences under Ss. 211 and 302 of the Penal Code— 
Validity of oe te 45 


Decree—Suit to set aside on ground of paud Debree obtained by perjury— Maintain- 


ability of suit 75 


Eyectment—Landlord and tenant Deres for eviction of Gaini Depant 


of tenants—Position of -C, P. Code, O. 20, r. 12 (1) (e) (ii)—Decree for possession 
— Letter by defendant stating that he had left the house—His family left behind in 


the house —Effect Sos 33 
EvmeNce—Estoppel—Attestation to deed—Recital that sale free of incumbrances— . 

Estops attestor who knew of it—Absence of a recital—Effect of _ he 57 
Evwence Acr (I of 1872), S. .1g—Transaction—Sale or mortgage—Existence of 

an easement claimed or recognised in .— 68 
————-S. 24-~Person in authority—President of Village Vigilance Conmutice = 

Statement made,to—Relevancy of 4 
S, 32—Statement made in will—Admissibility 6f Subsequent čancellatién of 

will-—-Effect r: 83 
———-S. 63 (3)—Printed record ofa case in High Court— Admissibility i in endende, © 38 


S. go—Scope—Anonymous documents—-Proof of—Second appeal—New point 
—Objection to the mode of proof of document ` - ‘ 42 


Sees, 114, Ill. (6)—Evidence adduced by a witness—Corroboration if required , 


—No attempt made by the witness to prevent the crime— Witness if to be regarded 
as an accomplice ae 94 


S. 123—Accidents Register—If to be treated as a privileged document apr 84 


Exucurion—Application for—Amendment of—Power of Court to allow—Expiry of 





12-years’ period laid down in S. 48, C. P. Code . 66 


Application for—Prayer not justified——Dismissal of application if proper, i. gt 


Decree against a member of an undivided Hindu family—Decree holding his. 
one-third share liable—Sale of the one-third share—Application to set aside by' 
another member of the family—If maintainable—Attachment before judgment 
against father—Son added as legal representative—If attachment became i inopera~’ 
tive on father’s death ! tees 79 


Objection by decree-holder to sale by Official Receiver-—Subsequent with- 
drawal of protest--His share of the proceeds of sale taken by him—Property agan nod 
brought to sale by him-—Validity of prior sale if can be challenged ; 34. 


Guaroransuip—De facto guardian—Status of—General recognition by family of minor— = i 


Power to give discharge of debt due to minor im 19 


‘Cuan anb Warns Acr (VIII of 1890), Ss. 7 anv 25-—~Hindu father deganda 


child for fifteen ycars— Marriage arranged for minor—Right of father to custody: 
of minor and an injunction to restrain the marriage—Declaration of Hindu father 
as guardian—Legality of—Effect jof order on his powers 6 


mean) 25~—~Application by father, for custody of, child—Failure to visit the. child: í 


for 9 months—No decision to leave the child in the hands of maternal relatives— . 
Order to be passed in- favour of, “the father me ee 45 


Hinpu ‘Law—Daughters—Claim of properties as heiresses of their father—Father’s 
‘. brother: claiming rights by survivorship—Compromise of conflicting claims—' 
Properties given to daughters to be enjoyed as of right Nature of estate taken 


oint family business—Separation of members—Family business—Continuance 
of by manager—Other members not objecting to it—Effect of—Manager if entitled 
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89 


to remuneration for doing business after separation-—Proof of purchase of jewels, |. 


with family funds—Plea of stridhan—Onus—Managership put an end to on 
separation ae 


——_———Joint family—Family business—Participation by junior coparcener-—Effect— 
If liability for pre-existing debts and debts incurred by manager arises—Affairs 
of family ‘business referred to arbitration—Award directing two members to wind 
up business—If makes them partners + 


Joint family—Presumption of jointness—Rebuttal—Registration of family 
property in the name of widow of a member ` ` r 


Joint family—Son’s liability—-Trespass by father—Acquisition of property— 
Dismissal of suit as against sons—Decree against father—Execution petition to sell 
shares of sons—If maintainable—Father becoming insolvent—Provincial Insol- 
vency Act, S. 28 (2) E in 


———— Joint family-—Suit for maintenance by minor coparcener and daughter against 
manager-——Maintainability during their father’s lifetime a 
————Joint family—Use of family. moneys by a member -Acquisition of property 
by him—Rights of the joint family in regard to such property—Relationship bet- 
ween parties—-Malabar law—Tavazhi—Blending of income 


Joint family property—Partition déed—-Contingent charge reserved under— 
Decree for enforcement of-—If family property 


39 


64 


66 
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Maintenance—Suit for enhancement of—Points to be considered—Cessation 


of payment under the original decree—Decreefor enhancement—When tecommence 
—Provision for pilgrimage not made in the prior suit—If can be made in the suit 
for enhancement—-Charge for maintenance--Extent of properties to be provided for, 


————-Maintenance—Widow—Defendant’s offer ofa house in his village for her 
residence—Refusal, by the widow—Proper order to be made—Order compelling the 
defendant to build a house for her in another village—Legality of a 


Partition—Partial partion—If can be inferred from separate enjoyment of 
houses alone 


Partnership with strangers— Manager alone partner—Junior members if can sue 
for dissolution—Dissolution of partnership—Agréement by manager prejudicial 
to family——If junior members can sue the partners for amounts due by fom Rule 
in I.L.R} 41 Mad. 454 if applicable after dissolution—Certified copy of a state- 
ment before Income-tax Officer—How far admissible—S. 54, Income-tax Act—If 
a ‘bar—Separate partnership of a partner with knowledge of partners—Loan to 
«+ such partner—Profits from other business—If original partnership entitled to 


~———_—Self-acquired property of father—Mortgage of the property by father and son 
for family debt—Property if thrown into common stock - re 


Hinpu Women’s Remarriace'Acr (XV or 1856), S. 2—Property of husband—Settle- 
ment of widow’s right to maintenance-—Execution of pronote by coparceners to her 
uncle as guardian—Ratification by widow-——Suit on promissory note—Remarriage 
of widow-—Remarriage if provides a defence to the suit--Widow, if necessary party 
to suit re i 


Inam—Darmilla inam for personal service-——Resumption of—Presumption—Inam to 
be enjoyed during the pleasure of Zamindar—Effect 


Income-Tax Acr (XI of 1922)—Firm—Taking ' over immovable property for debts 
due—If can be taken into account in computing profits F ee 


————Ss. 3 and 4—Saw mill of assessee in Burma —Loss therefrom in 1936-37—- 
If loss to be deemed to be sustained in British’ India—Burma part of Britich India 
2a when mill was worked i ` a a oh 


——--——§. 4, cl. (2)—-Assessee carrying number of businesses—Loss in some and profi 
ini others—-All income to be looked at-for deciding if assessee has earned profit taxable 


Lanp Acogursirion Acr (I or 1894),5s. 3 (d), 30 AND 32---Decision of a Subordirfate Judge 


under S. 32—If a decree—Competency of appeal E S 


47 


30 
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LAND ACQUISITION 'AcT (I or 1894), S. 23—Market value—-Computation. of—Land 
purchased. by claimant 4 years, back—Fall in price alleged—-Burden of proof ws 


——— S. g1-—Reference under—Rival claimants—Duty of Court—Appellate Court ' 
confirming the decision of trial Court and referring one party to a separate suit— 


Legality . | : nets 


Lease—Covenant to deliver paddy—No covenant to pay rent out of the cri 
reaped—Landlord’s claim of charge on the prodao Sustainability. spz i 


LecaL PRACTITIONER -—Admission made in notice—Explanation from the bar—If ad- 
missible—Proper procedure to be followed 


> Lopes 
Citation of, as witness in a charge-sheet—Appearance as Counsel for accused— , 
If. barred ve tes 


Lrurration Act (IX or 1908), S. 12—Application for a copy of order—If amounts to 
an application for a copy of decree—Civil Procedure Code (V of 1908), O. 47, 
r. 1 (1) (¢)—-Overlooking of statutory provision—-Wrongful assumption of jurisdic- 
tion—-Error apparent on the face of record—Correction of rA 


————8. 19—Notice of demand by a proprietor to Tjardar—Reply mentioning . 
claims, set off and settlement of accounts—Amounts due admitted—Acknowledg-. 
ment within the meaning of section—Suit not barred 


Ss. 19 and 22+-Acknowledgment by guardian—Insolvency petition by mother ,. 
to protect the estate of minors—Petition to annul her adjudication—Statement by 
her about the binding character of debts—If sufficient to save limitation 


Art. 182, cl. (5)—Application to Court which passed the decree for transmis- 
sion to Court not in existence at the time—Whether in accordance with law ` 


and constitutes a step-in-aid of execution—C. P. Code, S. 39 a 
f 


————Art. 182 (5)—Execution petition returned for rectification not re-presented ` 


—Effect of 
Lunacy Act ( iv OF 1912), S. 62—Inquisition under-—Grounds for 


MADRAS Acricutrurisirs RELIEF ACT, (IV oF 1938)—Scaling down of debt—Duty: of - 
creditor-—Power of sale vested in mortgagee-—-Mortgagee bringing property to 
sale without scaling down debt—Injunction to restrain—Grant of ie 

——Suit on mortgage—-Mortgagéd properties sold in execution of money decree—, , 
Purchaser defendant to mortgage suit—If can claim benefit of the Act as an agri- 
culturist—Purchase in 1993—If liability existing in 1932—Limit of. relief if to: be 

1 confined to the proportion of properties in his hands : beaut 
S. 20—Application under—Order appointing a Receiver in suit—If can be 

stayed ; Saik 


MADRAS Cry. ‘TENANTS’ PROTECTION Acr (III or 1922), S. 2 (2) and (4)—Person deriv. 
ing rights of tenant neither by succession nor by transfer—Status of—Sub-tenants of 
lessee-—If included under ‘tenants’—Lease of vacant land along with shop-—Vacant , 


1, land not appurtenant to shop—Nature of lease Ta 


AND. Civil Procepure Copi (V or 1908), S. 105—-Order under S. 7 of the 
v. Madras City Tenants’ Protection Act—Appeal against-——Maintainability, of `... 


MADRAS Co-operative Socrertes Act (VI or 1932), S: 47 (3) (4) and (6)—Power of 
liquidator to decide as regards membership—Application to Court under S. 47 (6), 
—Jurisdiction of Court to decide the question of membership me 

S. 51, sub-Ss. (5) and (6)—Mortgage by a member to society” giving a 

* survey number—Award. by arbitrator—Subsequent attachment of another survey ' 
number in execution of a money decree against the member in a Civil Court- 


the latter is the correct number of the mortgaged property, for amending the award ` 
by giving this number—Amendmient by the Deputy Registrar afternotice to the .. 
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Letter by the President of the Go-operative Society to the Deputy Registrar that | - 


member but without notice to the execution creditor—Execution creditor buying’, 


the attached property in execution—Society buying the same property subsequently 

and obtaining possession—Amendment by the Deputy Registrar if can be ques- 
tioned in the Civil Court under S! 51 (6) of the ‘Act-—Right of execution purchasér’- 
to tedeem the property f nate 

MADRAS DEBT CONQILIÅTION. Act (XT oF 1936), Ss. 4 and 25—~Application to. the Board 

“Attention of the executing Court drawn to it—Stay of sale not granted—Continu- 

ance of safe--Rejection of petition by board—Confirmation of last -bid—Validity, 
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of sale è ia l pu K siatt 
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Mapras Disrricr Municrparinies Acr (V or 1920), S. 83—Choultry—Portion of 
building let to tenant-—If exempt from taxation 


——--—_8. 249—Keeping of cattle—-Requirement of licence under notification— 
Keeping for industrial purpose—If an essential condition 


———-—S. 347—Affixing advertisement without licence—Prosecution foi Limitation, 


MADRAS ELECTORAL RULES, RR. 12 (3) AND (4) AND 48—Rule for forfeiture of deposit— 
If ultra vires—Meaning of ‘total number of ballot papers’ and ‘spoiled ballot papers’ 
in r, 12 (3) and (4)-—Jurisdiction’ of Civil Court—Suit for a declaration that the 
interpretation of Election Rules by the Collector is wrong 


Mapras Esrares Lann Acr (I or 1g08), Ss. 3 (11) AND 4—Land used for E ES 
purposes in 1900—Subsequent use of land for residential purposes—No payment 
of rent for 20 years—Suit for rent—Nature of presumption to be drawn 


——-—-Ss. 3 (11) and 26—Suit for rent—Grant of both warams to defendants’ pre- 
decessors by plaintiff’s ancestors—Land held free of rent-—Applicability of S. 26.. 


——--—§, 151—Small portion of holding used as a cattle-shed and for storing manure 
—Holding if rendered unfit for agricultural purposes—Diversion of land from Bere 
culture~-When becomes ground for eviction 


S. 151 (2)—Suit for compensation—Damage to a portion of kolding Main- 
tainability of the suit 


Manpras Gamme Act (III or 19 30), S. g—Servants of keeper of gaming house—Convic- 
tion under S. g—Legality ace 


Maovras HEREDITARY Vi.Lace Orrices Act (III or 1895), S. 13—Madras’Subordinate 
Collectors and Revenue Malversation (Amendment) Regulation (VII of 1828), 
S. 3, Third—Conflict between—If exists—District Collector's power of revision .. 


Maneras Hrpu Rexicious ENpowments Act (IT or 1927), Ss. 18, 57 and 62—Excepted 
temple—Framing of scheme—Board proceeding on the assumption that a person 
was not hereditary trustee--His hereditary trusteeship established in a suit under 
S. 57—Case against the trustee not stated clearly—Procedure causing prejudice 
to trustee 


————Ss. 43 and 73—Dismissal of hereditary Archaka for physical disability—If 
proper-—Special remedy of appeal in S. 43—Dismissed office-holder—Suit in 
Civil Court to set aside order of dismissal—Competency of oe 


MADRAS PROHIBITION Act, S. 4 (1) (a)}—-Undivided son offering liquor to customers of 
his father—If amounts to possession of liquor A 


Mapras Survey AND BounparEs Acr (VIII or 1923), S. 14—5uit E E 
mental notification—If gives extension of time to file suit—Survey officer’s decision 
based on title—No definite finding as regards factum of possession—Unsuccessful 
party pleading adverse possession—-Subsequent proceedings—Permissibility of the 
plea—Conditions—Appellate Courts making an enquiry—Finding based on 
opinion formed as a result of enquiry—Value in second appeal 


Manomepan Law---Guardianship—Agreement by. minor’s mother granting exclusive 
claim in a family house to his brother—Settlement of claim in favour of minor in a 
suit forming part of consideration—~Minor if bound by the arrangement 


Matasar LAw—Contract of loan entered into by Karnavan —Ratification by other 
members—Essentials for—Concurrence of the senior most Anandravan— 
Presumption arising from—Shifting of burden of proof—~Transaction by managers 
in Hindu family—Presumption 


Marasar Tenancy Acr (XIV or 1930), S. 51—Collector’s notification of prices for 
5 years’ prior to the Act—Validity 


Morresce--Mahomedan family—Trade of father—Settlement by father in favour of 
his three sons-—Senior sons constituted trustees of son’s share-—-Business continued 
by elder brothers—Debts incurred therefor—Last son just attaining majority—~ 
Pressed to execute a mortgage for business debts at insistance of mortgagee—Undue 
influence—If last son liable for the mortgage—Absence of independent advice 


Rice mill engine-—Clause that if engine shifted to another building then also 
the engine should be subject to mortgage—-Later addition of a sheller to the engine 
~Sheller.attached by a detachable belt to the engine—Site on which engine was, 
not mortgaged-—If sheller also an accession to the security 


Moror Vemcres Acr (VIII or.1914), $. 16 and r. go (a) (1)—Conviction ie 
Conditions ws 
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ORGINAL Swe Rues, O. 7, r. 7 (2)—Leave to defend—Unconditional order, when 
given 
PARTNERSHIP—Accounts—~Partners paying amounts as bribe—If entitled to credit 


Inference from conduct—Continuous association in business—-Date of com- 
mencement of relationship not known 


Penau Cope (XLV or 1860), S. 146—Unlawful entry on land bya party—Harvesting 


of crop by that party prevented by the party entitled to it—Common object if un- - 
lawful 


———S. 201 (2)-~Conviction under—If sustainable—Statement of accused found 
insufficient for a conviction under S. go2 and S. 326 


————S. 379—Cattle causing damage to crop——Seizure of, by a person, other than 
the owner of crop~-Pound-keeper not taking charge of cattle—Removal of cattle 
by owners—If an offence 


————S. 402— Trial for offence under—Previous conviction for dacoity ap eevancy 
of 


————S, 489-C—Possession of counterfeit notes—Knowledge of their being counter- 
feit—Infere nce of intention 


PossEssion—Suit for—Presumption that possession follows title—When drawn 


Pracrice-—Madras High Court Original Side Rules of Practice, O. 5-A, rr. r and 5— 
Third party procedure—Vendor and purchaser—Vendor covenanting for good title 
and agreeing to indemnify the purchaser for any loss—Suit against purchaser 


claiming the property as trust property—-Whether vendor can be brought in as 
third party in the suit 


Non-joinder--C, P. Code, O. 21, r. 63--Suit by a defeated claimant against 
the decree-holder and auction-purchaser—Plaintiff’s suit decreed in the first Court 
—Appeal by the auction-purchaser making only the claimant-plaintiff respondent 
and without impleading ‘the decree-holder—-Whether relief can be granted to the 

` appellant 


—~—_Receiver—Duty of—Leave to apply for delivery of possession of property in 
the ‘hands of 


Paexpsnay Towns Insoivency’ Acor (III of 1909), S. 58 a oe eee of 
Court—Power to commit—tInsolvent’s agent—-Obstructing lawful order of Court 
Application by Official Assignee to remove obstruction—Dismissal obepepeal 
against order of dismissal—Competency—-Letters Patent, Cl. 15 
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Mr. DORAISWAMI AIYAR 


The legal world in Madras is the poorer for Mr. Doraiswami’s 
retirement from it. We are sure we are voicing the opinion of 
the whole bar in saying so. He is loved by all the members of 
the profession, and has no enemies, a true Ajatasatru. The 
best of us have on occasions uttere ds and repented 
or incurred the undying enmi ity some, “Fis Me? i 
unruffled temper reflected ihis. ‘smiling face and nN ive genial 
kindliness to all have save d Kim fromtall-surelt errors ad. their 
inevitable consequences. Ñt 3$ 4 be diess.éo* ai EN i 
came into, close contact witty Hi 











There will always be tw8g OF Gi sement from the 
world of affairs. Which i js better" Mire from hei ee and 


to be in it and do all its eer ina spirit of eta) 
haps there should be men in both paths. Havin é 
guide long ago, Doraiswami could have ha Foubts o or difficul- 
ties or vacillations in choosing his path. We all know how 
easy it is to speak of detachment and how difficult it is to 
attain it in the midst of life in the sordid surroundings of a 
distracting world. No one who knows this can or will with- 
hold admiration from Doraiswami’s renunciation which treats 
the ideal as the truly real and rejects the so-called realities of 
life as its illusions, 






We wish him a long life of usefulness in his own sense of 
what it is to be really useful and of achievement according to 
his own ideals. Those who remain in the sublunary world can 
_ yet feel the retirement from their midst of one who set an 
example of how to keep aloof from all contention amidst work 
in perhaps the most contentious profession in the world. When 
all around were rushing about in pursuit of, all sorts of real and 
unreal honours and distinctions and preferments, he walked his 
chosen path with slow unhurried dignity and without any of the 
all-too-common ambitions and avidities of life. His mode of 
exit from the profession is in keeping with the spirit in which 
he performed its duties while he remained in it. 
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FEDERAL COURT AND eee DISPUTES 
“UNDER THE GOVERNMENT OF INDIA ACT, 1935. 
Vos By | 
C. UNIKANDA MENON, Advocate, Egmore. 


"The Federal Court under 'the Government of India Act, 1935 

The Government of India Act of 1935 marks the change 
in the Constitution of India from Unitary to Federal. “A Federal 
-form of Government is found when communities, which possess 
for certain definite purposes a ‘distinct political existence, join 
‘together to form a common whole without losing their separate 
‘organisation. ” The component. patts of a federal system must, 
‘in the words. of Professor Dicey, ‘desire union but not desire 
‘unity’. See Egerton’s Book on Federation and Unions within 
‘the British Empire, p. 8. In all Federal Constitutions, 
“one of two things occur. Either the central’ sovereign 
igovernment parts with a portion of its powers essentially 
-dealing with all. local or provincial . subjects, to the provinces 
-or states; or the provinces or statés that are sovereign part with 
a portion of their powers in favour of the central government, 
„essentially, dealing with matters’of, common concern.. 


‘I. The need for a Federal Court i in Federal Constitutions 


After the’ establishment of a federal; legislature whose laws 
zare to bind directly the. citizens, the need for the existence of a 
federal court would’evidently be felt to.interpret and apply those 
‘laws and to compel obedience to them. The alternative would 
“have been to entrust the enforcement of the laws to the provincial 
‘or state courts. But thėy are not fitted to deal with 
matters ofa quasi-international character. They supply no 
“means: ‘for determining’ questions | ‘between different pro- 


, First of a series of lectures delivered under the auspices of the Madras 
‘Bar Council! in ie l i , , 
Lecture I. * Anas do OA E E ea 
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vinces or states. They could not be trusted todo com- 
plete justice between their own citizens and those of 
another state. Being under the control of their own pro- 
vincial or state governments, they might be forced. to dis- 
regard any federal law which;they:disapprove. And they being. 
authorities co-ordinate with and Sea of one another with 
no court ofjappeak plackd dyer them rrect' their “errors or 
aa E aN would he e te. ater the 
federal ‘constitution and statutes in | different | senses and make the: 
Taw! uncertain by the variety ‘of their decisions. These reasons 
poifit’ imperativély-to the establishment ‘of a new ‘tribunal 
altogether detached .. . from Provinces or States,. as part of-. -the 
machinery, of the 3 new, Government, . 5 ee. Bryce’s Attiericatn 
Commonwealth, Vor. I , p. 229. ` As regards the need for a 
federal judiciary Be: says inthis book on the reac’ Systems: 
of the United States and British Empire, p: 2:70 | 


“In-all Federal. Constitutions, there. are special characteristics, Among 
them will be” found élaborate’ distribution ‘of powers’ ‘for the most ‘part 
capable, of .. exercise: directlyt:on. ..the -citizens of ' the./Federation by the 
Federal or State authorities independently- of each other; a ‘recognition of 
the part played by the states in creating - the union acknowledged. asa rule: 
in the composition, of, one branch’ ‘of the Federal Legislature’; the extent’ of 
a‘ judiciary to decide the? extent-of the: Fedéral and State powers and the 
State powers infer s€; and a. supreme law embodied in a-written constitution 
giving effect. to these principles”. i 

Burgess i in his, Political Science and Coinparativé Ge 
tional Law, Vol. II, p: 326, sums up the reasons for conferring 
the judicial power upon the courts of the central government as: 
‘follows :— i à X 

<- #The Preservation of ‘the supremacy and - Gut foiity of the Federal 

law; . the defence of - International responsibility; the ‘vindication of the 
sovereign’ dignity; the prevention of"self-help between the common- 
wealths ; the attainment of impartial decisions these are all the conimanding 
reasons.’ 

Any failure. in the preservation of the eqaitibetim of the: 
powers. of the constituent units and their integrity would involve 
either in the disruption of the Federation or in the development 
of ‘an ‘Imperialism. | The ancient federal constitutions: of the: 
world bear cleat traces of this: safeguard, namely, a Federat. 
Judiciary, ï in however’ crude a form, to regulate and settle inter- 


state, disputes. 


H: , Judiciary in 1 such Federations (Ancient, Mėdiaeval and. 
Modern). - a 

- The Kaeni Council, the EN of which retained’ 

te “character “Of. “indepe dent ` sovereign states possessed the 

ight to decide all controversies ‘between the members, ,to- fine 

the aggressive party and to employ the whole force of the: 


Y 
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confederacy; against-the:; disobediefit: ° So too the Achaian 
League which flourished between BÇ; 281-146.. . So also-in the 
Lycian Federation. In the Germanic Federation, a confedera- 
tion of, “Sovereign” “states am Tmpetial Chamber and “an Aulic 
Council were the two. judicial’ bodies having: supreme jurisdiction 
in controversies concerning the Empire or happenings among its 
‘membérs. In the Swiss Confederation, whenever there was a 
‘dispute between thè cantons provision äs made`that the, patties 
ät- variance shall ‘each choose ‘four judges oùt of the neutral 


cantons, who, in case of disagreement choose an umpire. ‘The: 


‘tribunal under. the: oath: of impartiality pronounces. definite 
sentences which all the cantons.are bound,ta enforce. In the 
United States of Amiérica;-the- judicial ;paweris. vested in the 
Supreme Court and such other inferior courts as Congress might 
establish and the decision of all federal disputes is vested i in the 
Federal. Court. Section 2 of f Article Til of the Constitution 
‘declares that: — N 


“the, judicial power of the United States shall extend to 5 all cases arising 
under this constitution; tthe laws of the United States and Treaties made ‘or 
which shall be made under their authority to all cases affecting ambassadors, 


other public ministers and ‘consuls; to‘all cases of admiralty and’. maritime 


jurisdiction; to controversies to which the. United States. shall be a party; 
to controversies between two or more ‘states; between a state ‘and citizens of 
-another state; belween citizens òf- different states; between citizens of 
the same state claiming, lands under grants of different states; and between 
a state or the citizens thereof and foreign states, citizens or slibjects” : 


In consequence of. an ‘early’ decision of: the: supreme court that a: 


state could be sued by. “citizen of ‘another state (Chisholm v. 
‘Georgia 2 Dall U:S. Reports 419) the’ eleventh amendment was 
passed which enacted that the judicial power of the United. 
-States should not be construed ‘to extend to any suit in law or 
equity against one of the United States by citizens of andther 
‘state, or by citizens or subjects of any. foreign state. The 
Supreme Court is the final court of-appeal both in civil and 
criminal matters. The Congress has established as inferior 
courts (1) Circuit court of appeals. (2) District court, the 
former of which heard appeals from the latter. The claims of 
private persons against Federal: Government are dealt with by a. 
Court of Claims. 


-.In Canada in 1875, a Supe Court was established by! 
-the Parliament of Canada as authorised by the Dominion Act. 
In addition to its appellate jurisdiction, the Supreme Court 
decides important questions of law or fact touching— 


(a) The eee of the British Nome America eis 
-1867 to 1886. yn ae ae i ; . 


oe 
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(b) The constitutionality ‘or: interpretation of: any 
Dominion or Provincial legislation. 


LOA “Thé Appellate jurisdiction as to ‘educational mattérs 
by. the British North America Act, 1867,.or byi other act or law 
‘vested in’the Governor-General, i in, Council; or 


.(d) The powers: ‘of the Parliament of Canada, or of the 
legislatures. of the provinces, or of the respective governments 
‘thereof, whether or not, the particular power in question has been 
or is s proposed to be executed. 


(e) Any other matter, whehe or not in’ the opinion “of 
‘the court ejusdem generis with. the foregoing enumerations, 
swith reference to which the: Governor i in Council seems to submit 
“any such questions. ne 


The Governor-General i in Canada i is empowered to refer any 
questions coming within the above category to the court to hear 
and consider it. The court certifies to him its opinion on each 
question ‘with liberty for a judge to write a dissenting judgment. 
Notice is given to the interested parties before they are heard, 
The opinion, though advisory is treated as final for purposes of 
‘an appeal to the Privy Council. 


The Supreme Court also exercises a jurisdiction to EN 
disputes— . - 


(a) Where the fares ian raised the question of the 
“validity of an Act of the Parliament of Canada when in the 
opinion of. the judge. of the court in, which the pee is 
“pending. the- question is material. 


(b) Where thé parties have raised the question of the 
“validity of an act of the legislature of the Province, where in 
‘the opinion of the judge of the court in which the proceedimig 
is pending such question is material. 


In such cases the’ proceeding is removed to the Suprenie 
‘Court for decision whatever be the value of the matter in dispute. 


These particular provisions apply to -civil cases and -only 
exist where a province has passed an Act ; giving the jurisdiction 
to the Supreme Court to hear it, thus submitting itself to 
the jurisdiction.. The Supreme Court will- in all such cases 
decide the validity of va Provincial as “well asa Dominion ' or 
‘Federal Statute. 


In the Commonwealth of | ‘Australia, the High Court is a 
“Supreme Court of Federal Jurisdiction and is also a general 
‘court of final appeal for Australia. In the United States, the 


H] THE MADRAS, LAW JOURNAL, Z 


Supreme Court is the highest Federal Court but is not’a court of. 
final appeal in other matters; and although the Supreme Court, 
of Canada exercise Federal Jurisdiction, it is in its nature a 
general court of final appeal for ‘Canada. Under S. 75 of the 
Commonwealth Act, the. High Court possesses original juris- 
diction in all matters, (1) arising under any treaty, (2) affecting 
consuls,or other representatives of other countries, (3) in which 
the commonwealth, or a person suing ‘or being sued òn behalf of 
the Commonwealth is a party, (4), between states or between 
residents of different states, or between a state and a resident of 
another state, (5) in which a writ of mandamus or prohibition’ 
or an injunction is sought against an officer-of the Commonwealth., 

Under S. 76, the Parliament of the Commonwealth may make. 
laws conferring original jurisdiction on the High Court in any’ 
matter— 


(1) Under the constitution or involving its interpretation. 

(2) Arising under any laws made by Parliament. ` 

(3) Of Admiralty and Maritime jurisdiction. 

(4) Relating to the same subject-matter claimed under 
the laws of different states. 


The High Court has jurisdiction to hear and determine 
appeals from all judgments, decrees, orders and sentences— 
(1) Of any justice or justices exercising the original 
jurisdiction of the High Court. - 


(2) Of any other Federal Court or court exercising 
federal jurisdiction or of’ the Supreme Court of any state, of 
any other court of any such state from which at the establishment 
of the Commonwealth an appeal lies to the King in Council. 


(3) Of the inter-state commission, but as ta questions of 
law only and the judgment of, the. High Court in all such cases 
shall be final only. The constitution of South Africa under the 
South Africa Act (1909) is in no sense federal. The field of 
legislation left open to the Provincial legislature amounts to, 
little more than “Gas and Water Government.” See Journal of 
Comparative Legislation, Vol. XV (1933), p. 209. And so no 
reflerence is made to its Federal Court and its jurisdiction. 


It will be seen from the above that in the United States a 
complete system of the Federal ‘Courts was established, ramify- 
ing all over the Union and exercising exclusive jurisdiction in all 
cases arising under Féderation statutes, the state courts remain- 
ing independent in state - matters with no appeal from their 
‘decisions. In Canada the same courts deal win federal and 


rd 


an 
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provincial questions. The Australian High Court ' follows a, 
course ‘between these extremes. 


Hil. Indian Federal Gourt—(a) Its purpose - oe 


-In'regard to'the Federation. undér the Government of India’ 
Act of 1935 what was said by’ Munro regarding the American 
Supreme Court in his book on the “Constitution of-the United 
States” might well be applied to the Indian Federal Court. 

' “The Supreme Court i is often called the Guardian of the Constitution. 
Tt has the right’ to declare the unconstitutionality off any: law, whether 
passed by Congress or by a State Legislature if the court feels the law to 
be in conflict with the national constitution. This power to declare laws, 
unconstitutional is not given to the Supreme Court in express terms. The’ 
court merely assumed this power in early ‘days and has continued to exer- 
cise it. It has been beneficial in its exercise. [thas held’ both Congress 
and the State Legislatures to a strict observance of the national constitution.’’ 

_ . The same view is. expressed much, more nk in the Joint 
Select Committee Report t that: 

“The Federal Court is at’ once the eona anda gala of the 
constitution and a tribunal for the determination ot dispuțes between the 
constituent units of the Federation.” 

Upon the'grit, the independence and the impartiality of the 
Federal Court depends the success of the Federation. 


‘The Native States that join the Federation ‘and part with 
a- portion of their powers under the Instruments of: Accession 
are also sovereign bodies except tothe extent ofthe powers 
surrendered to the Federal Government, keeping apart considera- 
tions of paramountcy which has nothing, to do with the federa- 
tion under the Act. -Inter-disputes . between the constituent, 
units or between any unit and the federation might arise, either 
constitutional regarding the interpretation of the Government 
of India Act of 1935 ‘or' laws passed thereunder, ‘or regarding 
other disputes, such as disputes over boundaries, water-rights; 
fisheries, etc. These disputes will await for-solution either in 
the original or appellate jurisdiction of the Federal Court as the. 
case may be. 


IO. (b) Federal Judges 


Such a Federal Court is constituted under the Government 
of India Act of 1935. It is to be a court of record, sitting at 
Delhi.or in such other places as. the . Chief Justice with the 
approval of the Governor-General may appoint: It consists of 
a Chief Justice and such number of- -puisne judges, to start ‘wit 
as His Majesty thinks fit. (now., the total, number, is fixed a 
three), subject-to the number, of puisne, judges ngt being increased 
to more nas six except on an address being presented ‘by the 


a fate weeny cw 
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Federal. Legislature’ to: the -Govertibr-Geileral' for submission to 
His Majesty. ‘The Supreme Court of: ‘America- has 9 judges, . 
that of Canada Gand the High’: Court-of ' Commonwealth of, 
Australia, 7. Only a Judge of a High: ‘Court in British. India’ 
ora Federated State of 5 years” standing, 4 Barrister of England 
or Northern Ireland or an Advocate ‘of Scotland of ten years’ 
standing or a pleader, of a minimum standing of ten years 
practising, in British India-or in a,Federated State—should be a 
Judge of the Federal Court provided in the case of Chief Justice, 
he should be of fifteen years’ standing. In calculating the years 
of standing, his tenure of judicial office after he became such 
barrister, advocate or pleader should be included. The age 
limit of the judges is fixed at sixty-five. The judges sit di sit during 
‘good behaviour and not for pleasure of His Majesty as b before 
‘and are removable by warrant under sign-manual only on n the’ 
ground, of misbehaviour or of infirmity o of mind or body, if the | 
Judicial Committee c of the Privy Council on reférence being made 
by His’ Majesty, report that he should be. removed on such 
ground. ihe tepart-of “the Joint Committee on Indian. Cons. 


‘stitutional Reform, 1933-34, Vol. I, Part I, para. 322, says about 
the Fe e a a a 


eT he Judges. are to 2 to, hold: office. during-good ! behaviour and not as is at’ 
present the case with Judge sof the Indian High Courts at pleasure.” See 
also" Chairman’s~Draft-Report ji thé Report 6 € Joint Committee on the 
Indian Constitutional Reform (1933- 34) ‘ Vol. I, Part. 1; para. 310. 





- The view expressed ‘i in. Hamilton’s Federalist, p: 395 about 
the tenure of judges is deserving of ‘notice: ” 

“The standard of ‘‘good behaviour’ for the continuance in ‘office of the 
judicial magistracy is certainly one of, the most: valuable of modern improve 
‘ments in’ the practice of Goverment.” If a monarchy. “ith ‘is an excellent 
‘barrier to: the despotism of the ‘pringe; ina republi¢ it is “no less an excel- 
‘lent barrier to the encroachments and oppressions-of, the representative body. 


And it is the best expedient which can be devised in any Government to 
‘secure a steady, upright and impartial ‘administration of ‘the laws.” 


During the temporary’ absence of'-the Chief Justice his. 
vacancy is.to.be filled up by one of. the other judges of the 
Federal Court as the, Governor-General may ‘appoint, in his dis- 
cretion. ` How is the’ vacancy’ “of. a puisne ‘Judge so caused, to 
‘be filled up? The Act makes no provision’ ‘for such ‘ari emergency. 
But the Act (S. 214, cl. 2), fixes the minimum of three judges 
for the decision’ of a case and the present number of judges is 
only three. Whit is to happen if, for the temporary vacancy’ 
of a Chief Justice, a puisne Judge is promoted and-no fresh 
‘puisne Judge is created, seeing the absence of such a provision: 
an the Act.) It is submitted, in sch: case- the; judiciary will cease. 


10 THE; MADRAS LAW JOURNAL. [1938 


to-function. But this could.be avoided by a temporary Judge 
being appointed. by His Majesty, as he could appoint a permanent: 
one. The judges are entitled. to such salaries. and allowances as. 
may be fixed from, time to time by His Majesty. By an order 
in Council dated 18th December 1936,. the ae of a Chiefs. 


“Neither the salary of a judge nor his rights ‘in respect of leave of 
absence or pension shall be varied to his Rluedventage after his appointment.” 


Note the corresponding proviso- in S. 221 regarding the. 
salary of a Judge of the High:Court. . This section is intended 
to preserve the independence of the judiciary. It shall not be 
cut or it shall not be diminished. Is a cut or diminution valid’ 
with his consent? If the word “shall? is imperative, it suggests 
a negative answer. The words “after his appointment”, are sug- 
gestive. Can it be varied just before his appointment? The- 
Federal Legislature is incompetent to touch the salary of a Judge 
and nothing short of a Parliamentary Actcan alter. The view of, 
the Federalist: ‘by: Hamilton at p. 402 as to the idea behind: such, 
proviso is worth quoting: 


“Next to permanency in office, nothing can ere more to the: 
| independence of the judges than a fixed provision for their support.” 





This prohibition against diminution holds good if his salary: 
is sought to be reduced even by an Income-tax Act. But the 
judicial opinion, does not seem to be uniform and to this we shall 
advert later in the fourth' discourse. gia 


'S. 318 of the Government of India Act lays ine that’ the. 
Federal Court should begin to function even. before the Federa- 
tion is established, as it is possible for disputes to arise between: 
the constituent units, or with respect to the powers of the various: 
legislatures’ to enact a. particular law., ; 


. (c) G) Jurisdiction of ‘the Federal. Court—Original. 


. The jansdicion of the ‘Federal Gourt is original, appellate,. 
advisory and miscellaneous. The original jtrisdiction “is ex- 
ercised in the settlement of- disputes between the Federation on. 
the one hand and the provinces or Federated Statesion the other,. 
or between such states:and _ provinces or between provinces. 
inter se or such states inter se, , provided that,- — 


(a) A dispute to which a State is 4 SE should concern. 
itself (1) with the interpretation of- the Government of India. 
Act of 1935 or of an Order‘in’Council made under it, or with. 


Ty ir 





the-extent.of the fegislative or executive authority vested in tthe 
Federation by virtue of. the Instrument ofi Accession of that 
State; or (2) a'dispute arises under an agreement under S. 125 
by which the administration: of any. Federal Law in a Federated 
State is entrusted to the ruler thereof, or otherwise concerns 
some matter with respect to which the Federal Legislature has 
power to make. laws for. that State; or (3) arises under an 
agreement entered into after the establishment of the Federation, 
with the approval of His-Majesty’s. representative for the exer- 
cise of the functions of the Crown in its relations with the Indian 
States, between that State and ` the Federation or a Province, 
the agreement being one expressly providing that the said juris- 
diction shall extend to such dispute. The original jurisdiction 
will not apply to disputes arising under an agreement expressly 
excluding such jurisdiction. The Federal Court will pronounce 
only declaratory judgments. 


before the Federal Court i in its: ‘original EE Boundanr. 
disputes between the various constituent units, water disputes, 
disputes relating to the ownerships of rivers, ferries and fishery 
rights, questions.relating to intra vires or. ultra vires character 
of Acts passed by legislatures under the Government of India 
Act, or, other questions requiring for solution the aid of the 
Local Law, the Federal Law and Public International Law may 
arise. Financial disputes, questions of bankruptcy and insol- 
vency, of citizenship, of trade‘and commerce-interstate, federal 
and foreign—of impairment of contracts, of corporations, of 
labour, of insurance, of maritime law and of aviation, of taxation 
and the fulfilment of treaty obligations—in fact'all disputes aris- 
ing out of enactments. pertaining to subjects mentioned in the 
three lists of Schedule VII of. the(Act, will have to be decided in. 
its original jurisdiction In the case off a Federated State the 
original jurisdiction of the Federal Court is limited by the extent 
of the powers surrendered under the Instrument of Accession. 
But it is not competent for the Federal Legislature to'give tø the 
Federal Court original jurisdiction in subjects other than those 
specially. enumerated. See Willoughby’s Constitutional Law of 
the United States, Vol. II, 2nd edition (1924), s> 794, p. 1262. 


III. (e) (ii) Appellate Jurisdiction of the Federal Court—Civil 
and Criminal E a Fe acd og ern 


. An appeal shall lie from every.. judgment or decree or 
final order of a High Court, if the High Court certifies that it 
involves a substantial question :of. law, on the interpretation of | 

p (tr eee emee 
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the: Government of India: Ket 1935:or. za order i in Council made. 
thereufider.,- And in every case, the Figh Court is enjoined to 

consider of fits own motion:whether there:is or not such question 

and then to. ‘grant or refuse certificate. Oni the grant of the. 

certificate, any party may. appeal to. the .Fedetal Court on the 

ground that such question of law. was wrongly decided, and: on: 

any ground ‘on which: that party could have appealed without 

such leave to the Privy Council, and wen the leäve of the: nese 

Court on any other grounds. ` : 


The E ederal Tegilalute 1 may provide for er iof the 
High. Court to the Federal Court without -such certificate 
(a), in all. civil cases in which the amount or value. of the 
subj ject-matter of the suit ot appeal i is not less than. Rs.’ 50,000, 
or such other. sum not less thari F Rs,. 15,000 as may: be specified by, 
the Act; or '(b) in civil | cases where, ' the Federal Court gives 
E leave to appeal. 


-If stich a law is made, the Federal Legislature may abolish 
direct appeals from High’ Courts in, British India to the Privy 
Council in civil cases, wholly or in part either with or without 
special leave.. The introduction of the above legislation and its 
amendment wiil require the previous sanction of the Governor, 


General. - 


Appeals to Federal Courts from. State High Courts 


to An appeal shall lie. to he Federal Céurt from a High Eor 
of a Federated State— 


(a) on an erroneous decision’ ofa esiin `f law ar ising 
from an interpretation of thé Government of India ‘Act of 1935: 
or, of any, orders i in Council made thereunder ; 


; . (b) on a question arising from the extent, of- ‘the fegis 
lative or exẹcutive authority vested in the- Federation under ‘the 
Instrument of Accession of that State; 


‘ : (c) on a question arising ade Part VI: f this Act in 
relation to the: administration: in ‘ithat ‘Staté-‘of ‘a-law ‘of the 
Federal Legislature. “The appealishall. be by? way-of special case. 
to be! stated by the High Court, and: the Federal Court may 
require a case to be stated in order that further facts may be, 
stated therein. “(See S. 207.) Whehever the Federal’ Court 
wants a special case to be stated or re-stated or ‘orders ‘stay of 
éxecution in a casé from ‘ai High Court in a Federated State or 
requires! the aid of judicialiauthorities:in that’ State, the Federal 
Courts shall cause letters of request to. be sent in that behalf to 


t 
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the ruler of “that State. ` There’ cannot be any more typical 
exaniple of ‘the’ formal observance of nominal sovereignty of 
the Federated States. Though sovereignty in the Austinian 
sense has no’ place in ‘Native. States that have to recognise the 
paramountcy of Great Britain yet the Federated States exercises 
a semi-sovereignty ‘and hence the dignified names of “Letters of 
Request” and “Appeals by way of special cases” in place of 

“orders” and ‘ ‘appeals”. -The judgment of the Federal Court 
shall be ‘the opinion of the majority, the disentiig judge being at 
liberty to write his dissentirig judgment as'in the Supreme Court 
of United States. The Federal Court when allowing the appeal 
shall send it down to the lower court to give effect to its decision. 
All authorities, civil and criminal’ throughout thé Federation, 
shall help in enforcement of the orders of the Federal Court. 
The Federal Court’in India is not the ultimate ‘judicial tribunal 
to decide all federal questions. 


Has the: Federal Court criminal appellate jurisdiction? ae 


| S. 205, cl. (1) says that an appeal:shall lie to the Federal 
‘Court from any, judgment, decree or final order of a High Court 
in British India., The word any and not a seems to be advisedly 
used to’ indicate that the’ Federal Court has. criminal appellate 
jurisdiction, S.’41 of the chartered High Courts of India is 
specially intended to confer appellate jurisdiction on the charter- 
ed High Court and does not help. Nor does S. 73 of ig 
‘Australia Constitution Act, for there the word “sentences’’ 
specifically. used. ‘It may be noted that, the Supreme Court a 
of Canada of 1875 confers upon the Supreme Court appellate 
criminal jurisdiction. Having regard to the fact, that there is 
no'criminal court of appeal td hear. appeals from sentences in 
criminal cases on the original side of the various High Courts in 
India, it might be suggested that the Legislature intended {to 
confer ‘criminal appellate jurisdiction on the Federal Court. 
But there is nothing in the Select Committee Report to warrant 
this., Order XVI of the Federal Court rules proceeds on the 
basis that it has such appellee criminal eae That rule 
says that: 

“where any High, Gait in British India makes any final orderi in the 

exercise | of ‘its. criminal jurisdiction, whether original, appellate or 
revisional, and gives such certificate as is'mentioned in S. 205 of tthe Act, 


any “party. in, the case may! “appeal: to- ‘the: ‘Federal “Court; within 30 days;from 
the date of, the order.” 


Judicial Power. to suspend Sentences Aa 


~ Supposing the’ Federal Ċòurt has criminal _appéllate juris- 
diction, the question whether it may in a criminal appeal ‘suspend’ 
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sentence during: good behaviour, so as to permanently exempt 
from punishment is a difficult one to.answer. The right has been- 
recently. pronounced upon in the negative by; the Supreme Court. 
of the United States, 'as' far as Federal Courts are concerned. 
(Ex parte United State, (1916) 242°U:.S. 27.) That tribunal 
declared that there is no such right inherent in a court of law, 
but that the right to create crimes and establish punishments is 
under the. Federal Constitution a legislative right.: The’English 
courts‘under the Common Law. never exercised such a right; the. 
farthest that they went was to suspend sentence temporarily if 
justice deemed to demand further legal proceeding or an, appeal , 
to executive clemency., See also Burdick’s The Law of the, 


American Constitution, p. 142. 
WI. , (c) (iii) Advisory Jurisdiction of the Federal Court, 

The Federal Court exercises an advisory jurisdiction under’ 
S. 213, whenever the Governor-Genesal refers to it a question.of. 
law, of public importance which has arisen or is likely to arise. 
this advisory jurisdiction of the Federal Court-is similar to the 
one conferred upon the Privy Council by $._4 of the Judicial. 
Committee Act of 1833 which provides that His Majesty may 
refer, to the Committee for hearing.or consideration any matter 
whatsoever as His Majesty thinks fit and the Committee shall 
thereupon hear and “consider the “same ‘and shall ‘advise his 
Majesty thereon. This method was adopted in Re Piracy jure 
gentium, (1936) A.C. 586.. From very early times the Crown 
and the House ofi Lords have called upon the English judges for 
advisory or consultative ‘opinion’. -(Se Thayer Legal Essays, 
p- 46). In the Dominion of Canada the: Governor-General has: 
the right to.refer such questions to the Supreme Court to find out 
whether! an enactment is ultra vires or intra vires of the powers, 
of the enacting legislature. Upon such reference all, the parties. 
in interest are heard, and from the decisions. arrived at, an appeal 
lies to the Privy Council. This is practically a declaratory. 
judgment. In Australia, the judiciary is not under a duty. to 
give advisory opinion. In the United States of America in 
1793, President Washington inquired of the Supreme Court 
whether their advice would be available to the executive on 
matters with regard to the interpretation of treaties. and laws... 
The judges declined their advice in view. of the separation of the 
departments of government into three, i.e., the Legislature, the 
Judiciary and the Executive, and in view of their being judges. 
ofa court of last-resort. According to article 13 of the German 
Constitution of 1919, - l ; 


* 
. 
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“ig there is a doubt or difference vi opinion the Statè atithorities may 
appeal for decision to the Supreme Federal Court in accordatice with the 
more detailed Provisions to be prescribed by a Federal Law.” 

The Indian Federal Court might, in case of such a refer- 
ence, hear-the parties interested. As in the Dominion of Canada 
notices might be given to the Advocate-General of the Province 
interested., The whole court will have to sit and the opinion of 
the majority will be treated ‘as the ‘opinion of the court. The 
dissenting judge may write out his opinion and may send the 
‘same along with the ‘opinion of ‘the majority. Amongst the 
occasions that might arise for calling for such opinions may be 
included the one when the Federal or the Provincial Legislature 
ds enacting a law- which is likely to be ultra vires of its powers. 
‘The Governor-General might refer the question to the Federal 
Court before the act proposed, formed part of ‘the Statute 
Book. But how far such an opinion is binding on the Federal 
‘Court when a case is brought before it in the ordinary way is ‘a 
difficult, question to be, answered. Sir Shafa’at Ahmad Khan - 
än his book on “The Indian Federation’? (1937), p. 243, thinks 
„that it does not preclude the Federal Court from reversing its 
opinion. It may be noted that the word used in S. 213 is 
“opinion” and not “judgment.” Though there is nothing 
illegal in reversing its opinion, it is not likely. 


- Certain mischiefs are likely to‘arise from the exercise of this 
‘advisory jurisdiction. Questions referred may be of a kind 
which it is impossible to answer satisfactorily as the whole 
‘records and evidence in the case are not before them. Secondly 
the right of future litigants may be prejudiced by the abstract 
proposition laid down by’ the Court without teference to facts. 
Thirdly, it might afford a convenient opportunity for the 
‘Governor-General to shift his responsibility. Fourthly, it may 
prevent the Federal Court from keeping aloof from all political 
or administrative controversies. A case came for’ consideration 
before the Privy Council in Attorney-General for British 
Columbia v. Attorney-General for Canada, (1914) A.C. 153, 
‘on appeal by the Government. of British Columbia against 
answers given by the Supreme Court of Canada on a question 
ofthe fishery rights of the Province. The question did not arise 
in litigation. “The Privy Council observed: 

“The practice is now well established and its validity was affirmed by 
this Board in the recent case of Attorney-General of Ontario v. Attorney- 
General of the Domimon, (1912): A.C. 571. It isat times attended with 
Anconyeniences, and it is not surprising that the. Supreme Court of the 


‘United States should have steadily refused to adopt a similar procedure and 
‘should have confined itself to adjudication on the lega! rights of litigants 
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in actual controversies. -. But|:this refusal is based on the position of - that: 
Court, in the Constitution of the United States, a position which is different 
from that of, any Canadian. Court, or of the Judicial Committee under. the 
Statute of William IV. The business of the Supreme Cotirt of Canada is- 
to. do what is laid down as tits.dulyzby- the} Dominion Parliament, ‘and the 
duty of the. Judicial Committee; although not: bound by any Canadian 
Statute, is to give fò it as a Court of review such assistance as is withiiy 
its power. ` Nevertheless; under this’ procedure ‘questions may bé put of-a 
kind. which, it :. is‘ impossiblé . to answer’ satisfactorily, ‚Not only. mays the 
question. of future; litigants: be prejudiced by..the.Court:laying down princi- 
ples in“an abstract fofm withott Buy Fetdrenée’ or relation 1o ‘actual facts, 
but it may turn! out to'be practically impossible to ‘define a principle adequ- 
atély and safely without previous ascertainment{ of the exact facts to which: 





m a AAS i 
MN Ne be applied} t a ogg ine Gay Nerd Roo aho ie 
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A question’ iiight arise’ Whether iù view Uf the-fact that the- 
Governor; Gérleral ” 18 ‘givelt sucha right of” reference to the 
Federal Court, tañ Provinces pass laws‘authorising the Governor: 
also to refer important questions of law to ‘the Provincial High. 
‘Court “Evidently: such a power is not conferred by the Govern- 
ment of India Act of 1935. Such a case arose in the Dominion: 
of Canada. In 1875, 1891 and 1906, acts were passed by the 
Dominion Parliament authorising the executive authority of the 
Dominions to obtain by direct, request answers from the Supreme: 
Court; of Canada . on questions both of law and of fact; and. 
nearly all Provinces have passed acts in similar terms authoris— 
ing their own Courts to answer questions put by the Provincial! 
Government. It was held that it was intra vires of the respec- 
tive legislatures to impose this duty. on the Courts. Though: 
powers to that effect were not granted in express terms by the 
British. North America Act of 1867, they were not repugnant 
thereto but- incidental..to the complete Self-Government of 
Canada which was contemplated by that Act. [See The Attor- 
ney-General’ for Ontario v. Attorney-General for Canada, 
(1912) A.C. 571.] The’ same kind of legislation might be- 
made by the Legislature of the Provinces in India. 
TIT. (c) (iv) Miscellaneous Powers 


The’ Federal Court and the Judges have other duties. of a. 
miscellaneous character ‘to discharge., When, under Part VI 
of the Act, the Governor-General tinder S. 124 (1) entrusts a 
Province or a State to carry on the Federal administration of a. 
Province or State, if. no sum, has been agreed upon. to be-paid, 
then 'the Chief Justice may appoint one arbitrator to’ determine: 
the costs of the administration incurred.’ (Vide, S: 124, cl. 4.) 
‘Again if, any questions..were to arise .as to, the; existence and’ 
extent of, the executive authority exercisable by’ a State under 
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the Constitution, ‘the question may!berrefetred to the Federal’ 
Court at the-instance of.the Federation or the State. Again iri 
cases of water disputes. regarding any natural source of supply 
between the various; units forming the. Federation, the Governor-. 
General may appoint a commission for their settlement. The 
Federal Court if requested-by the Commission-shall issue such. 
orders and letters of request in-the-exereise. of its jurisdiction, 
to'help the Commission in carrying on its ‘inyestigation. 
Again, if ‘after ten -years of the formation of: the Federation, a. 
corporation. tax: is levied on a Federated State and if the ruler of 
that State is dissatisfied with -the determination as to the 
amount payable by it in any, year, he may appeal to the Federal 
Court, which, if satisfied with the excessive character of the 
amount shall reduce it; and no appeal shall lie from that decision.. 
Again in a Railway Tribunal of three persons 'to be constituted 
to decide disputes relating to the disputes under the Federation,. 
the President of the Tribunal is to be chosen from the Judges. 
of the Federal Court, by the Governor-General in his discretion: 
after consultation with the Chiéf Justice ‘of India. And.an. 
appeal shall lie to the Federal Court on a question of law against. 
any decision of the Railway Tribunal. 


.`. (d) Practice and Procedure. 


Rules of practice .and procedure may be framed and are 
being framed by the Chief Justice for settling periods of limita- 
tion for ‘preferring appeals, for’ settling -theicosts of ‘proceedings 
and fees chargeable on ' them and for summary dismissal of 
‘frivolous and-vexatious appeals, The minimuin number of Judges 
‘for the decision of'a casé shall be ‘thrée;: provided: that when the 
Federal Legislature choosés to enlange the appellate jurisdiction 
of.the Federal. Court the rules shall provide for the constitution 
of a special division of the Court for dealing with cases within. 
its jurisdiction. The Chief Justice shall decide upon the sittings. 
of ‘Judges. The judgment shall be ‘delivered in open Court 
with the concurrence of the majority, the dissenting Judge 
delivering separate judgment if he likes. The Govérnment of 
India Act, 1935, has not conferred on the Federal Court any ex- 
press power of transfer to itself of cases involving the question 
of the validity of any Federal or Provincial Law. But S. 225 
confers on the High Court on the motion of the Advocate- 
General for the Federation the right to transfer from the lower 
courts -cases involving questions .- relating to a Federal Act. 
Similarly the Advocate-General for the Federation or-a Province: 
has got the power: to apply,for.transfer from the lower court to- 
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the High Court if they involvé questions. relating’ toa Provincial 
Law. This.section is evidently intended: to’ minimise the incon- 
venience caused by the possibility of such acts being challéiged 
as ulira vires. The Federal Court possesses by necessary impli- 
cation, the powers necessary- to: madintairt its! ‘dignity ‘and: order, 
including the power to punish for contempt.:' The Federal 
Legislature’ may under $. 215 confer such - anéilliary powers on 
the Federal Court to enable it to ‘exercise miore ‘effectively the 
jurisdiction conferred upon it. It has: to'be remembered that 
the Federal Court is a court of limited jurisdiction: and in’ cases 
brought before it, the records ‘must: ‘show the grounds upon 
which the Federal jurisdiction is claimed.. By the Federal 
Court Act 25 of 1937, the Federal Court is' empowered to make 
rules for regulating the'service of” process issued-by the court, 
including rules requiring a High Court from which an appeal 
has been preferred to the Federal Court. to serve any process 
issued by the Federal Court i in connection with that appeal. 


IV. Appeals to Privy Council 


; 
S. 208 provides for an appeal to the Privy Council from the 
decision of the Federal Court, (ay without any leave of the 
Federal Court from a judgment given in the exercise of its 
original jurisdiction (1) ona dispute involving the interpretation 
‘of this Act or any Order in Council, (2).on a dispute relating 
to the extent of executive or legislative authority vested’ in 
the Federation by virtue 'of the Instrument of Accession of any 
‘State, or, (3) on a dispute arising, under an agreement under 
Part VI of this Act relating to the administration in any 
State of a law of the Federal Legislation, (b) by leave of the 
Federal Court or of His Majesty in Council in'any other case.. 


.- -In Prince v. Gagnon; (1882) 8 A.C: 103, the Privy 
Council laid down the principles under which it acted in. granting 
‘special leave, as follows: arte os 

, “Their Lordships are not prepared to advise- Her Majesty to exercise 
her prerogative by admitting an ‘appeal to Her Majesty i in Council from the 
Supreme Court of the Dominion, save where the case is of gravity involving 
matter of public interest or some. importanit question of law, or affecting 


property. of -considerable amount, or where the’ case is otherwise of soine 
public importance or of a very substantial | ;character’’ “See also Clergue v. 


Murray, (1903),A.C. 459. 


' When a suitor, having his DE whether to' aa: to the 
Supreme Court ọr to His Majesty in'Coüùricil, elects the former 
remedy it is not the practice to givé’ him special ‘leave, except ‘in 
avery strong case. (Clergile v. Murray: ‘Ex parte Clergue, (1903) 
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A.C. 521. See also Canadian Pacific Ry. v- Blain, (1904) A.C. 
453 and: Victorian Ry. Co omnussioners v. Brown, (1906) A.C. 
381). ` 


V. Punishment for ere 


“The power to punish for contempts is inherent in all courts: 
its existence is essential to the preservation of order in judicial 
proceedings, and to the enforcement of the judgments, orders, 
writs of the court, and consequently to the due administration 
of justice. The moment the courts of.the United States were 
“called into existence and invested with jurisdiction over any 
subject, they became’ possessed of this power.” (See Ex parte 
Robinson, (1873) 19 Wallace 505 at 510. See The Law of the 
American Constitution by Burdick, p. 140.) It is submitted that 
the Indian Federal court possesses similar powers of punishment 
for o i 


l Appointment of Staff 


The Governor-General may direct that all appointments to 
the Federal Court may be made only after, consultation with the 
Federal Public Service Commission and all rules framed by the 
Chief Justice relating to salaries, allowances, leave or pensions 
‘require the approval of the Governor-General. The expenses of 
the Federal Court shall be a charge on the Federation. 


‘VIL. Interpretation > 


The Government of India Act of 1935 being’ a Parliamentary 
Act, the English Interpretation Act of 1889 wais made applicable 
by an Order in Council, dated 18th December 1937. The General 
Clauses Act of 1897 which is the corresponding Indian Inter- 
-pretation Statute was modified by an Order in Council, dated 17th 
March 1937. It may be remarked that the English Interpreta- 
. tion Act keeps in view only the wording of the section for con- 
structing the Act, unlike the continental method of interpre- 
‘tation which goes to the root to understand the meaning, t.e., to 
the debates, reports, etc. ' 


VIII. The Federal Court and the Common Law 


There is no Federal Common Law, in other words, the law 
which the Federal Courts apply consists wholly and exclusively 
-of the Federal Constitution, namely, its statutes, treaties and 
the laws common and statutory of the several Provinces or 
States. - The Federal Court has ‘no ‘Common Law jurisdiction 
-and there is no Federal: Common’ Law, as distinguished’ from 
Federal Statute Law. Each Provincé or State may have its 

Cc 
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local usagés, customs, and’ conimon law, but there is no principle 
which pervades the federation and has.the authority: of law that’: 
is not embodied in the constitution or laws of the federation... 
The common law could be made a „part of the Federal system 
only by legislative action. 


IX. Laws administered by the Federal doat 


©. The law declared by the Federal Court and the Privy Conal 
shall be binding oni all.courts. But what is the law that would 
guide the Federal Court? . They are the State Law, the Federal 
Law and the principles of International Law. 


(a) State Law .-—The Federal Court will. follow peneraliy 
the ‘construction put on. provincial or statal statutes by local’ 
courts, The following rules are laid down in Willoughby’s Con- 
stitution of the United States, Vol. II (2nd Edition), p. 1306, 
for guidance of Federal Courts (1) .when administrating: 
State Laws (and, provincial, laws), and, determining rights 
accruing under.those-laws}-the jurisdiction of the’Federal Court 
is an independent one, not subordinate to but co-ordinate and' 
concurrent with the jurisdiction of the Province or State Courts. 


(2) Where before the rights are accrued, certain rules. 
relating to real estate have been so established by decisions of 
Provinces or States as to become rules of property and action’ 
in the Provinces or States, those rules will be accepted by the 
Federal Court as authoritative declarations of the law of the 
Province or State. : 


To put in other words, (1) The Federal Court has to follow 
the interpretation given to it by the local courts of the Province- 
or the State that enacted it, 


- (2) Where’ a State Court has diged its former con- : 
struction of, a law, the- Federal .Court upon a subsequent case- 
coming before it should do likewise and thus keep ever in accord; 
with latest decision of the State’‘Courts. 


A 


(3) But when the case before it depends upon the doctrines. 
of commercial law and'general jurisprudence and where the law 
of the Provinces or States thas not. been settled, on those points, 
it is not only right, but. the duty, of the Federal Court to exercise- 
its own judgment. 62, 

by Federal Law The Federal Court may one the law 
vane ‘by the; Federal: oo ‘on’ AARE Lo by the- 
Federal and concurrent lists. osi so 
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. (c) International Law.—The Federal Court may apply 
also established doctrines of international.law. In Hilton v. 
Guyot, 159 U.S. 113, the Supreme Court said: 


. “International. Law in its widest and most comprehensive sense— 
including not only questions of right between nations governed, by what has 
been appropriately called the law. of nations bui also questions arising under, 
what is usually called private international law; or the conflict of laws, and. 
concerning the rights of persons within the territory and dominion of one 
nation, by reason of acts, private or public; done within the dominion off 
another nation—is part of our law, and must be ascertained. and administered 
by the courts of justice, as often as such questions are preser ated i in litigation 
between man and man duly submitted to their determination.” 

These principles of international law need not be proved by 
means of experts as in the case of foreign municipal law, but 
may, be taken judicial notice of by the federal court and if they 
are not already known to the court, they may.be ascertained by. 


the court of its own study of the proper sources of information. 


X. Execution 


The judgments of the Federal Court are only declaratory 
in form. The duty of executing ‘the decree is left to the lower 
courts. The act binds the civil and, judicial authorities in the 
federation to aid in the enforcement of its declaratory judgments. 


- The Indian -Federation like the -German and the Swiss. 
Federations, stand in striking contrast to the Federations of 
Canada and the Commonwealth of Australia. In the latter in all 
matters which fall within the sphere-of federal courts the central 
government executes by means of its officials. In the former, the 
federal courts must depend for their execution upon Provincial, 
State and Canton officials. 


XI. Habeas: Corpus: Power of Federal Goirt to Issue: 


In the United States of America, the Congress has pro- 
vided in express terms that the Supréme Court, its several 
justices, the circuit courts of appeal and their several judges and 
the district courts have power to issue writs of kabeas corpus. ` 


Has the Federal Court such power under the Government 
of India Act, .1935? No such power is expressly given by the, 
Act, though S. 215 authorises the Federal Legislature to grant 
some subsidiary powers to give full effect to. the jurisdiction’ 
conferred by the Act. - The High Court in England derives such’ 
power under the common law... The.date.of the origin « of the 
writ is unknown, but it is supposed to have been in use from the 
date. of Magna _ Carta., See Short. and M ellor .Crown. Practice 
(2nd Edn., 1908, P 306)... The right, to a Habeas. Corpus is. 
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by the common law, and is not created by statute. See Besset, 
In re, (1844) 6 Q.B. 481. 
“The powers of the King’s Bench to issue writs of habeas corpus and 
certiorari were not given by any statiite, for the first time, but belonged to 
f them as representing the high prerogative powers of the King. The habeas 
corpus Act 31 of Charles II, ch. 2, did not create the power in the Court 
of the King’s Bench for the first, time and'as. Norman, J., remarked during 
the course of the argument in Ameer Khan’y case, (1870) 6 Beng. L. R. 
392, the Statute assumes the power of the judges to issue writs of habeas 
corpus at common law.” Per Sadasiva Ayyar, J. in In re Nataraja Iyer, 
(1912) 23 M.L.J. 393: 36 Mad. 72. 

Where the Federal Court is constituted by Statute, and 
powers of limited jurisdiction are conferred upon it, no question 
of any such rights under the common law arises. So it is sub- 
mitted-that the Federal Court possesses no right to issue the 
writ of habeas corpus under common law or under S. 215 which 
is only intended to clothe the’ Federal Legislature with authority 
to pass laws conferring ancillary powers on the Federal Court. 
‘That the Federal Court should be vested with powers of issuing 
writs such as habeas corpus, etc., is imperative. The glaring 
‘instances in the United States of America which rendered the 
vesting of the Supreme Court with the rights to issue habeas 
corpus writ are likely to arise in India. What will'happen to a 
foreigner committed to jail in a Province or State for an alleged 
offence. committed by him under the authority of his foreign 
sovereign, where the validity of his offence depend upon the law 
-of nations; or to a federal officer committed to jail-in a Province 
or a State while acting under Federal authority. 


The development of the law of Habeas Corpus in the 
Supreme Court of the United States given in In re. Neagle (135 
U.S. 1) is worthy of quotation here, as the law would have to 
‘be developed on similar lines in India. . “The enactments now 
found in the Revised Statutes of the United States on the sub- 
ject of the writ of habeas. corpus are the result of a long course 
of legislation forced upon the Congress by the attempts of the 
States of the Union to exercise the power of imprisonment 
-over officers and other persons asserting rights under the Federal 
Government or foreign Governments, which the States denied. 
‘The original act of the Congress on the subject of the writ of 
habeas corpus, by its 14th’ section, authorised the judges and 
courts of the United States, in the-case of prisoners in jail or in 
‘custody under or.by colour of the authority of the United’ 
‘States, or committed for trial before some court of the same, or 
‘when necessary to be brought into court to testify, to issue the 
writ, and-the judge or court before whom they were brought 
-was directed to make enquiry into the caúse of commitment, 1 
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Stat. 81, c. 20, S. 14. This did not present the question, or, at 
least, it gave rise to no questions which came before the courts, 
as to releasing by this writ parties held in custody under the 
laws of the State. But when, during the controversy growing 
out of the unification laws of South Carolina, officers of the 
United States were arrested and imprisoned for the performance 
of their duties in collecting the revenue of the United States in 
that State, and held by the same authorities, it became necessary 
for the Congress of the United States to take some action for 
their relief. Accordingly the Act of Congress of March 2, 
1833, 4 Stat. 634, c. 57, S. 7, among other remedies for such 
condition; of affairs, provided by the 7th section, that the Federal 
Judges should grant writs of habeas. corpus in all cases of a 
prisoner in jail or confinement, where he should be committed 
or confined on or before any authority or law, for any act done 
or omitted to be done, in pursuance of a law of the United 
States, orany order, process or decree of any judge or court 
thereof. 


“The next extension of the circumstances on which a writ of 
habeas corpus might issue by the Federal judges arose out of the 
celebrated McLeod case, in which McLeod, charged with murder 
in a State court of New York, pleaded that he was a British 
subject, and that what he had done was under and by the autho- 
rity of his Government,:and should be a matter of international 
adjustment, and that he was not subject to be tried by a court 
of New York under the laws of that State. The Federal 
Government acknowledged the force of this reasoning: and under- 
took to obtain from the Government of the State of New York 
‘the release of the prisoner but failed. He was, however, tried, 
and acquitted and afterwards released by the State of New 
York. This led to an extension of the powers of the Federal 
judges under the writ of habeas corpus, by the Act of Aug. 29, 
1842, 5 Stat. 539, c. 257, entitled: 

“An Act to provide further remedial justice in the courts of the United 
States. It conferred upon them the power to issue,a writ of habeas corpus 
in all cases where the prisoner claimed that the act for which he was held 
in custody was done under the sanction of any foreign power, and where 
the validity and effect of this plea depended upon the law of nations. The 
plea must show that it has reference to the laws or treaties of the United 


States or the Law of Nations, and showing this, the writ of habeas corpus 
is awarded to try that issue. 


“The next extension of the powers of the Court under the writ of 
habeas corpus wasithe act of February 5, 1867, 14 Stat, 385, c. 28, and this 
contains the broad ground of the present revised statutes, under which the 
relief is sought in the case before us, and includes’ all cases of restraint of 
liberty in violation of the constitution or a law or treatly of the United 
States and declares that the said Court or Judge shall proceed in a summary 
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Way, to determine the facts of the case by hearing testimony and the argu- 
‘ments of the parties interested, and if it shall appear that the petitioner is‘ 
deprived’ of his or her liberty'in contravention ‘of the constitution or laws 
of the United States, he'or she shall forthwith be discharged at liberty.” ` 


XIL Two questions of importance 7 


While considering the powers of the Federal Cite. two 
questions of greatest importance to political science and com- 
parative constitutional law have ta be noted. ` They are (1) 
-whether the constitution has conferred upon the Judiciary a 
power to stand between the constitution and legislature and to 
impose its interpretation of the constitution upon the legislature; 
‘and (2) whether the constitution has conferred upon the 
Federal Court the power of independent interpretation in all the 
‘branches of their jurisdiction. 


The Federal Court has power or can assume the power to 
stand between the constitution and the legislature, and pronounce 
‘an act of the legislature null and void, eT it comes into 
conflict with such private rights as, according to the interpreta- 
tion to be placed upon .the constitution by the Judiciary, are 
guaranteed in that instrument. Secondly such pronouncements 
-of nullity could be made only when concrete cases come before 
it ‘for decision... 


‘XIII. The duty of the Federal Court onerous 


The duty. of the F ederal, Court,” is found to be very onerous 
in Federal Constitutions ‘where Legislatures have divided their 
powers into. Federal. and Provincial. In infant Federations 
where the sense of civic jife is not, fully developed, the tempta- 
‘tion for the party in power, to. ‘consolidate its strength, is ‘greater. 
On account of this temptation, the legislatures of even such full 
fledged constitutions are viewed with great distrust. Much more 
so would it be the case of infant federations where under the 
‘guise of Cabinet Government, both the.executive.and legislative 
functions are centred in one and the samme hands. In the wielding 
of such powers concrete instances of glaring ultra vires enact- 
ments are-bound to arise and it will then be time for the Federal 
Court to exercise its chastening influence and pronounce on their 
validity or otherwise and keep the Provincial Legislature atian 
þbounds. , 


Coe 
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“SUMMARY OF ENGLISH CASES. 


GEORGE LEGGE AND Son, LIMITED v.  Wenrocx CORPORATION, 
(1938) A.C. 204. 


Public Health Act, 1875-—Rivers ‘Pollution Prevention Act, 
1876—Natural stream—Later sewage water. discharged into en 
Status changed to a sewer. 


The plaintiffs are the owners: of certain hea situated in the 
borough of Wenlock and they carried on brick and tile works at 
Blest Hill, Madeley. There was a watercourse running through 
their property. The watercourse began as a natural stream and 
flowed through Madeley, passing by a culvert through part of the 
plaintiffs’ property. The ‘culvert had been made by plaintiffs’ 
‘predecessors-in-title and then this was'a natural stream not vested 
in or repairable by the local authority. For several years past 
about 20 houses in Madeley town discharged sewage into the water- 
course and ‘later there were 44.more houses discharging sewage 
likewise. The defendant is the corporation of Wenlock liable to 
repair all sewers vested in them and to prevent sewers becoming a 
nuisance. The plaintiffs sued the defendants for a declaration 
that the watercourse was a sewer and that the defendants were 
liable to repair it. 


Held, that it is not in law, possible to say that a flowing water- 
‘course could change its status as a natural stream and become a 
sewer within the meaning of the Public Health Act, 1875, by the 
discharge into it of sewage water after the coming into operation 
of the Rivers Pollution Prevention Act, 1876. Such discharge is 
illegal as offending the Rivers Pollution Act and cannot have the 
effect off changing the status of the channel. 





SoLtoway v. McLavcnumn, (1938) A.C. 247. 

Broker—Stocks and shares—Shares bought for the customer 
and shares deposited by customer sold out by brokers—Subsequent 
purchase of the same by brokers at profit—Nature of transactions 
—Fraud—Nature of .the-brokers’ transactions kept secret from 
customer—Rights of customer—Conversion—Damages . 


©. Company carried on, business as ‘stock brokers. In October 
1929, the plaintiff instructed the company:to buy for him 7,000 shares 
in a particular company S. on margin at market price, then 7$ a share. 
At the same time he deposited! 3,500 shares of the S. Co. as margin. 
He duly received a contract’ note purporting to.show that the trans- 
action had been carried ‘out.in accordance. with the rules of the 
‘appropriate -stock exchange. The: shares speedily declined in 
value and requests were made from time to time by the O. 
company for further: -margin or-cash. The plaintiff duly com- 
plied with these- ‘requests and .as-a result between October and 
December he deposited with'O. company a-further. 10,500 shares of 


. 
« 


i 
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S. Co. and paid -$8,000 cash. He received monthly statements 
showing the shares as being carried for him. In January the 
plaintiff decided to close the account. He paid the balance that 
was shown against him and got 21,000 shares (7,000 originally 
bought, 3,500 originally deposited and 10,500 subsequently 
deposited). It was found' that O. company was doing this business. 
as a scheme'of fraud. The company-purporting to. buy and in fact 
making valid contracts of purchase for thein clients, contemporane-. 
ously sold shares of the same company and used their clients’ shares 
to complete these sales. When the client closed his account, the: 
brokers O. company went into, the market and bought the required 
shares at the then market price which was very much.lower than the- 
rate at the date of the original order by the client. 


Held, that the transactions as far as the company were con-. 
cerned were ` part of a fraudulent system of business, and were 
themselves fraudulent in their inception, continuance and com- 
pletion. A broker is not, under an obligation ito retain for his client - 
the specific shares which may be delivered to him under the contract 
made for his client. But he has to get into his possession and 
retain an equivalent number of shares. The company were employ- 
ed as agents but as the agents had engaged in a scheme of fraud 
to defraud their principal they forfeited the right to an indem- 
nity in respect of transactions which form part.of the fraud. The 
principal on discovering the fraud is entitled to recover back the 
money paid on the footing of an honest transaction, giving credit 
for any benefit which he has received. As to the deposited shares, 
in the circumstances of the: case the company never had any right to- 
deal with them. If the transaction had been originally honest, the 
company would only have had a special property which, on the 
facts of the case, even had the transaction been honest throughout, 
would not have given.them the right to dispose of the shares, for there 
never had been default. On the actual facts the disposal of the 
deposited shares amounted to nothing short of conversion and the 
client on each occasion on which the shares were sold had vested’ 
in. him a right to damages for conversion which would be measured’ 
by the value of the shares! at the date of the conversion. 





` Bynor v. GENERAL FEDERATION OF TRADE UNIONS: APPROVED: 
Society, (1938) 1 Ch. 164. 

Insurance (National Health)-—-Dentist treating a patient—. 
Claim from patient’s society approved under the National Health! 
Insurance Act—Dentist not one registered under the Dentists” 
Acts of 1878 to 1923—Claim against society not maintainable . 

Dr. B. was a duly qualified and registered medical practitioner” 
under the Medical Acts who has practised for many, many years. 
For the last 39 years of his life, he had been confining himself to 
the practice of dentistry and under the law now in England one is. 
entitled to practice dentistry though he is not a dentis: regis- 
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tered in the Dentists’ iregister kept under the Dentists’ Acts of 1878 
onwards. Under the National Health Insurance Acts of 1924 to 
1928, certain benefits are secured for insured persons but those 
benefits are to be administered through approved societies and a 
medical man who.treats a patient. who is a member of those approved 
societies is entitled to obtain his remuneration not from the 
patient but from the society itoywhich he belongs. Dr. B. supplied 
dental treatment to one E and applied to the defendant society of 
which E was a member for the regulation charges for such treat- 
ment. But the society declined to pay the charges on the ground 
that Dr. B was not on the Dentists’ register. 

Held, that a ‘dentist’ under the Dentists’ Acts of 1878 to 1923 
means a person who is duly registered in the Dentists’ register 
kept under the Dentists’ Acts of 1878 to 1923 or any Act amending 
those Acts and does not take in a person who is entitled’ to use the 
name dentist and to practise dentistry. To claim, the charges from 
‘the society and not from, the patient treated, the dentist 
must be such a dentist under the Dentists’ Acts and the plaintiff 
Dr. B. not being one registered under those Acts would be entitled 
to recover from the patient but not from the society. 





SUTHERLAND PUBLISHING Company, LIMITED v, CAXTON 
PUBLISHING Company, Limrtep, (1938) 1 Ch. 174. 

Copyright—Infringement—Conversion—If cumulative or alter- 
natwe damages—Limitation of time for commencement of action 
for conversion——Limitation Act, 1623—Copyright Act, 1911 S. 10 
—Adct of conversion—Wiether order to bind or sale. 

The plaintiffs, publishers of a book, sued the defendants for 
damages for infringement 'of copyright and, for conversion, in that 
the defendants incorporated into his book part of the plaintiffs’ 
book. The question arose as to the period of limitation, nature of 
the damages, etc. It was held that the damages were cumulative 
and not alternative. On the question of limitation, 

Held, by the Court of Appeal (MacKinnon, J, dissenting) 
that in respect of the claim in conversion the period is six years 
running from the date of conversion under the Limitation Act, 
1623 and not three years under S. 10 of the Copyright Act, 1911, 
as this is not a claim for infringement but an additional claim 
based on conversion. 


Held, by, the Court of Appeal that the act of conversion as at 
the date of . which the value of infringing. copies ought to be 
ascertained, is, not the order to the binders to bind; the sheets which 
contained the infringing matter but the delivery by the defendant 
of the bound copies to the purchasers. , The delivery is the first 
clear evidence of an intention on the part of the defendant to deal 
with the infringing copies in a way adverse to the plaintiff. 





D 
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In re Brincen : CHAYTOR: v. EpwTN, (1938) °1 Ch. 205. 

Will—Construction—Will of | 1930—Bequéest of “all my 
‘possessions to be..... „divided equally amongst all my relations” — 
Testatrix a spinster—Ascertainment of beneficiaries—If whole 
estate disposed of—Administration of Estates Act, 1925. 
_ A testatrix B, a spinster, died in 1930’ having executed a will 
a few days before. The will provided that she wished ‘Ethel and 
Hilda Harding to take possession of all my possessions to be held 
in trust after my death’ and divided equally amongst all my 
relations’’. The testatrix had no, nearer relations than her sister’s 
children, her sisters also having predeceased her. There were also 
remoter issue. The question was (7) if the estate was divisible 
in equal shares per capita amongst those who’ would have been 
entitled thereto under Part IV of the Administration of Estates 
Act, 1925, if the testatrix had died | intestate, or. (i) if it was 
divisible as oh an intestacy on the! footing’ ‘that ‘the will contained 
no effective disposition. f 


Held,, that it was not a case of “intestacy, but a general uni- 
versal gift of all that the testatrix could bequeath or devise by will. 

fleld, further, that before the 1925 Act the expression ‘‘all my 
relations” would not take in any. more extensive class than would 
the words “my relations’’ and they would, have been persons, other 
than a husband or wife, who would have been entitled to the 
‘personal estate of the deceased by virtue of the Statute of Distri- 
‘butions, had there been'an intestacy.’ If the court were to read a 
‘gift to “relations” as covering everybody between whom and the 
testatrix there was a nexus of blood, the result would be to embark 
‘upon an inquiry which would be infinite. “The result of the direc- 
tion in the will that the relations should take equally is that. the 
‘persons entitled under the statute having been ascertained, they 
‘would not have takén-in the shares indicated by the statute, but 
‘would have taken equally. 

The 1925: Act has not made any change in this respect. Only 
the’persons to take will be the persons under the Administration 
‘of Estates Act, 1925 and,not under the Statute of Distributions. 
It does not take in all the selagone recognised by the 1925 Act as 
potential’ beneficiaries. 





Ee SAFETY Grass Company v. Scoram, (1938) 1 Ch. 
211. 

l Employer and employee—Contract™ of: ‘émployment—E xpress 
‘terms in contract regarding inventions, etc., by ernployee—Coniract 
unenforceable as being in restraint\ of trade—Imvention by employee 
in the course of employment—Cessation of employment-—If 
-employee can use the invention for his own benefit after leaving 
the employment—Iimplied term af such contracts—Employee a 
trustee for employers. . 
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Under a written agreement’ the plaintiff company agréed to 
employ the defendant as an assistant chemist for three years. In 
1932, in the course of his employment he discovered a method of 
producing acrylic-acid. This discovery he made in the course of 
his employment, during the company’s hours and using the com- 
pany’s materials. The company took no steps to patent the dis- 
covery or do anything in the matter while ` the defendant was in 
their employ. In 1934 the defendant‘left the employment and.set 
up on his own account as a manufacturer of laboratory glass and 
as he discovered that acrylic acid could be used for that manu- 
facture also-he applied for a patent to protect the discovery he 
made in 1932. -The. plaintiff company thereupon sued for a 
declaration that the patent was held by the defendant as trustee 
for them, etc. It was contended for the defendant that as the 
contract of employment contained express provisions relating to the 
duties of the defendant as regards discoveries and inventions by 
him, the implied term implied by law was excluded:and as the 
express terms were Uasorere atl as far.too wide, the suit must 
fail. 

Held, that prima facie; every contract made between an 
employer and‘an employee which is in restraint of trade is 
illegal as against public policy and not enforceable and the onus is 
on the employer to- show that it is a contract which can be enforced 
because the restraint imposed is not more than is reasonably neces- 
sary for the protection of himself and his business and is not 
injurious -to the public asa whole. But whether restrained by 
express contract or -not, no employee is entitled to filch his 
employer’s property: in whatsoever. form that property may be, 
whether it is in the form of a secret process or in some other form. 
On the other hand, no employer is entitled to prevent his employee 
from making use, in the servicé of any persons or on, his own 
account, of any experience or skill which that employee has gained 
during his term of service with the employer. ° 

In a case of this ‘sort, it is a term of such employ- 
ment, apart altogether from’ any express covenant, that any 
invention or ‘discovery made in the course of the  employ- 
tent’ of the employee in doing that which he was engaged 
and instructed to do during the time of his employment, 
and during working hours, and using. the materials of his 
employers, is the property of the employers and not of the employee, 
and that, having made a discovery or invention in course of: such 
work, the employee | becomes a trustee for the employer of that 
invention or discovery and he is therefore as a trustee bound to 

` give the benefit of any such'discovery/or invention to his employer. 





In re. BRITISH ‘GAMES, LIMITED, (1938) 1 Ch. 240. 
Company—Borrowing -money.by—Memorandum and promis- 
sory mote signed by'a director and secretary—Seal of company not 


. 
: 
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afixed—If signed personally by borrower as required by S. 6 of 
Moneylenders Act, 1927+-Note indicating that borrowing was “in 
consolidation of prior loans—Sufficient memorandum. 

A company B.G., Ltd., borrowed money from time to time 
after 1931 from a money-lending company G.I.F., Ltd., and on 
Ist December, 1936, entered into a contract with A I.F., Ltd., 
under which G.I. F., Ltd., agreed to advance 4,950}. upon the 
security of a promissory note and B:G., Ltd., agreed to pay 
interest at 2714 per cent. per annum thereon and pay the amount 
in certain instalments. This was the sum that was then owing 
to G.I.F., Ltd., om previous borrowings by B.G., Ltd., as 
for principal and accrued interest. In default of payment 
the whole amount became payable. A memorandum of the 
. contract and the promissory note were executed and signed by a 
director and secretary of the B.G., Ltd., ‘‘for and on behalf of 
B.G., Ltd.” But they were not sealed with the company’s seal. 
The B.G. Co. defaulted in payment of the instalments and G.I.F. 
thereupon applied for the amount due in the liquidation of B.G., 
Ltd. It was contended by the liquidators that the contract was 
unenforceable as (4) the memorandum was not signed by the 
company personally and was not sealed; and (#) that the memor- 
andum was bad as it did not specify full particulars. 

Feld, that the contract was duly executed in accordance with 
S. 29 of the Companies Act, 1929 and was therefore signed 
‘personally by the borrower” within the requirement of Money- 
lenders Act, 1927. It was not necessary that it should be under 
seal. The memorandum was sufficiently full in particulars as it 
indicated that it was in consolidation of previous loans. 





` Mussen w. Van Diemen’s Lanp Company, (1938) 1 Ch. 
253: . i 


Comiract—Vendor and purchaser—C ontract to sell land— 
Payment to be by instalments—Failure m payment of certain 
instalments—Clause providing for forfeiture of instalments paid if 
default in payment of further instalments—If in the nature of a 
penalty—Court, if can releve, against it and. direct return of instal- 
ments paid. 


By an agreement in writing dated 2nd November, 1927, it was 
agreed that the defendant company would sell and the plaintiff 
would purchase for 321,000/. the lands, etc., belonging to the 
defendant company in Tasmania. Of this 4,0001. was paid by. 
the date of the agreement and the balance was made payable im 
certain instalments on the dates specified i in the agreement. Cl. (12) 
of the agreement provided that “if the purchaser shall make default 
in the payment of, any of the other instalments mentioned in cl. (2) 
hereof or any part thereof on the due dates as provided!in the said 
clause the land company may... «.. .by notice in writing. .... .rescind 
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this agreement and may either enter into possession of any lands, etc., 
remaining unsold whereupon all moneys already paid by the 
purchaser shall be absolutely forfeited to the Land company and 
this contract shall subject as aforesaid thereupon become ahsolutely 
null and void...... ” Certain sums were -paid by the plaintiff in’ 
instalments as provided, in the agreement but subsequently he failed 

to pay an instalment that fell due in May, 1931. Thereupon the 
defendants gave him notice that they rescinded the contract under 
cl. (12) of the agreement and forfeited.the amounts already paid. 

In an. action to recover the instalments already paid, 


Held, that though cl. (12) provided that on rescission the 
contract became null and void, it did not mean that the contract 
became void ab initio in the sense of treating the contract as. though 
it had never existed at all. The claim to refund could not be as 
for recovery of money had and received because the money was 
rightly paid under the contract and thereon it became the money 
of the defendants. The provision in‘the contract that if the 
plaintiff should fail to pay any of the instalments the defendant 
should be entitled to retain the money paid is-not in the nature of a 
‘penalty as there is nothing unconscionable in the stipulation. 
There is nothing unconscionable on the part of the vendor, who has 
contracted to part with his land on agreed terms, to enforce the 
contract if he so desires. This is not a case where the plaintiff 
says that he is now willing to carry out the contract and wants 
relief on that basis. i 


Steadman v. Drinkle, (1916) 1 A.C. 275, distinguished. 





_ dn re NICHOLSON’S SETTLEMENT: Morony w. NICHOLSON, 
(1938) 1 Ch. 308. 


Power of ap pointment—Settlement—Power to appoint in favour 
of one—Prior attempt with trustees of settlement to secure a bene- 
fit for appointer—Fatlure of—Later exercise of power in favour 
of the object of the power—Motive to. defeat the trustees—If exer- 
cise of power fraud on the power. 


A woman had a power of appointment which she could exer- 
' cise in favour of any husband-that may survive her for his life or 
for any less period and upon such conditions and with such res- 
trictions as she shall think fit. In 1933 when she was over 80 
years of age she wanted to make a provision for certain relations 
with whom she was living and she therefore negotiated with her 
relations and trustees of the settlement that if she should release 
her power of appointment, they should give her half of the capital 
to enable her to dispose of it as she pleased. Since they did not 
agree, she married one N.Q. in 1934 and by a deed of later date she 
exercised the power of appointment in favour of that husband. 
She died in 1936. It was contended that the appointment was bad 
as a fraud on the power of appointment. 
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Held, the question ofia fraud on a power of appointment where’ 
there is one object and one object only of tha power, differs. widely 
from the question of a fraud on a power by which the fund can be 
given to`'one or more of several objects.’ Where there is. one 
object only of the ‘power it is impossible to establish.a ‘fraud unless: 
there is evidence of some arrangement between the. appointor and 
the appointee, not necéssarilyia legal bargain , but sorne arrangement 
under which the appointee is to give effect to the purpose of the: 
appointor to benefit some one other than himself. 





In re WES Foster v. WYLES, (1938) 1 Ch. 313. 


Will—Construction—Legacies—Provision that certain lega- 
ciés shall abate if estate insufficient for paying all—Estate found 
msufficient—Delay. in paying  legacies—Interest om lega- 
cies—If also to be taken ‘from the abated legacies and paid to the 
benefiting legatees. aye 


By his will a testator ahat à T number of pecuniary 
legacies. “Among them were two legacies to W.N.W. and C.D.- 
W. two of his nephews. The will contained a clause that in the 
event of the estate not being sufficient to pay all the funeral and 
festamentary expenses, etc., and legacies in full, then “in such. 
case the pecuniary legacies hereinbefore given tomy nephews, W.N. 
W. and C. D. W, (they. being otherwise provided for) shall abate 
equally...... ` The legacies were not paid within one year after 
the death of the testator. The estate also proved. insufficient. for 
payment of all legacies. Interest became payable on the other 
legacies under the law as the legacies were not.paid -within one 
year. The question arose whether interest should be added to the 
respective legacies entitled to the benefit of the direction as to 
abatement so as to be payable i in priority to the pecuniary legacies 
subject to the burden of that direction. ay th 


Held, that where the estate is sufficient tó pay Pie whole of 
the legacies in full, and there is a residue, it may be un- 
just that the residuary i legatees, ‘who are entitled to nothing 
until all the legacies have been paid, should benefit by the delay 
in paying them which they would do if the interest which, the 
money has been earning in the meantime was paid to them and 
therefore the legatees will be entitled to interest on 
their legacies. But interests payable to a legatee is not a legacy giver. 
by the testator, It is.a sum, given, in the course of administration, 
to the. legatee because justice requires , that owing to the failure -to 
pay his, legacy „in due time he., should be put in the position 
in, which he would have been had it’ been so paid. But here the 
interest cannot be taken, out of the nephew’ s legacies. 
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In re Lawry: ANDREW v. Coan, (1938) 1 Ch. 318. 


Will—Consiruction—Bequest ‘to A -for life—Superadded’ 
power to deal with property as if it were, lier own—If the power 
exercisable by will or only inter vivos. 

By' his will a testator provided as to the residue of his estate 
after certain bequests as ' follows:—‘All the remainder of my 
property...... I give and bequeath unto and equally between my 
said two sisters (C.L. and A.L.) for their respective lives with full 
power to deal therewith as if it were their own and, on the death 
of either of them or in the event’ of either or both of them pre- 
deceasing me then I give and bequeath her or ‘their share or shares 
to. my’ said nephew W.B.A. absolutely’. The testator died. His 
sister A.L. predeceased him and the other sister C.L. died after 
having made a will and the question was raised if'C.L. had an ab- 
solute power because if she has a general power of appointment over 
the property given to, her by her brother’s will, the will will operate 
as an exercise of that power. “2 


_ Held, that the power was not merely an administrative power 
but a beneficial power which’ gives the donee power tò deal with the 
property in which! the testator has given her a life interest as if 
it were her own. There was given in this will a power to the 
donee of disposing of the property both during her life and after 
her life by a testamentary power of appointment.. l 





Hotpen v. Howarp, (1938) 1 K.B. 442. 


Landlord and tenant—Rent, Restriction Acts—Rent and Mori- 
gage Interest Restrictions Act, 1923, S. 2, sub-ss, (1) and (3)— 
Tenant of controlled premises—Death of—Trespasser entering into 
possession—If landlord entered into possession thereby within thé 
-meaning of sub-s. (1) and sub-s. (3). 

Until her death in 1931, one Mrs. F was the tenant of a house 
and had sublet three rooms therein to the defendant retaining two 
rooms in her occupation. .On her death the defendant entered in- 
to and occupied also the two rooms which were before in Mrs. F’s 
occupation without any tenancy agreement with the landlord 
plaintiff. Later the landlord’s agent called on him to collect rent 
and finding ‘the defendant there as a trespasser with regard to the 
two rooms of Mrs. F, he agreed to let them to him on a rent of 
22s. 6d. a week. That offer was accepted by the defendant, who 
paid rent on that basis for some years also. In 1936 he stopped 
payment on the ground. that all the five rooms were controlled 
premises under the Rent: Restriction Acts and only proper irent can 
be claimed. It was found: that thé three rooms occupied by him 
were controlled rooms but with regard to the other two, the County 
Court Judge held’ that on ‘the death of ‘Mrs. F they became de- 
controlled under S.-2, sub-s. (1) of Rent and Mortgage Interest 
Restrictions Act, 1923, as on . the death of Mrs. F, the- landlord 
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must be deemed to have'come into possession: inasmuch as the 
‘defendants’ possession was only ag trespasser. - 


Sub-s. (1) of S. 2 of the Rent and Mortgage Interest Restric- 
tions Act of 1923, provides that “Where the landlord of a dwelling 
house to which. the principal Act applies is in possession of the 
whole of the dwelling house at the passing of this Act, or comes 
‘into possession of the whole of the dwelling house at any time after 
the passing of this Act,” then as from certain, dates set out therein 
“the principal Act shall cease to apply to the dwelling house’’. 
‘Sub-s. (3) defines possession as meaning “actual possession’ and 
that a “landlord shall not be deemed to have come into possession 
by reason only of a change of tenancy made with his consent”. 


Held, by the Court of Appeal, that the words “actual 
possession” meant the actual taking of possession by the 
landlord by his entering on the land by himself or by his agent. 
It is a misconception to treat a landlord who is excluded from 
possession by a trespasser as being himself in possession. He 
is not. His proper procedure if he wants to eject the trespasser 
is to proceed against him for recovery of possession. After the 
agreement of tenancy the relationship became one of landlord and 
tenant. So there was no point of time after Mrs. F’s death when 
the landlord was in possession and the premises had not therefore 
been decontrolled’., a 

Observations of Scrutton, L.J:, in Goudge v. Broughton, 
(1929) 1 K.B. 103 discussed and distinguished. 





Moray v. REDPATH, Brown & Company, (1938) 1 K.B. 
449. 

Costs—County Court Rules, 1936—Scale of costs—Jurisdiction 
of Judge to increase the scale of costs—O.. XLVII of the County 
Court Rules. 

O. XLVII of the ‘Coty ‘Coie Rules, 1936, provides as 
follows:--R. 1. “ Subject to the provisions of any Act or Rule, 
the costs of, proceedings i in a county court shall be in the discretion 
of the court’’. 

R. 2. “The Scales of Costs in eee B shall have athe for 
the purpose of regulating; the costs of proceedings - in a County 
Court subject to and in accordance with the Rules of this Order 
and the directions contained in the Scales:of Costs” 

Rule 5 provides for certain scales. R.'13 provides ‘for power 
in the Judge to award costs om such scale as he thinks fit where he 
certifies that the question in dispute was of importance to a class 
or body of persons or inyolved a difficult question of law or that 
the decision of the court: affects issues between the parties beyond 
those directly in the proceedings. There were certain: other rules 
providing for fees beyond the maximum prescribed. 


. 
. 
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Held, that under these rules no discretion is conferred on the 
County Court Judge to award costs over and above the maximum 
allowed by the scale of costs except in the cases where power is 
given to, him to certify for higher costs as under r. 13. 





MERCANTILE UNION GUARANTEE CORPORATION, LIMITED V. 
WHEATLEY, (1938) t K.B. 490. 


Hire purchase contract-—Vendor not owning the article on date 
of agreement—Purchase by vendor later—-Delivery of same to 
hirer—Hiner accepting it—Hire in arrear—Vendor taking posses- 
sion terminating the contract—Hirer if can plead that vendor 
showed no title-—Date when vendor should show title. 


At the end of 1935 W (defendant) entered into negotiations 
with D. Co. (plaintiffs) for .the purchase of a motor lorry. W 
could not pay cash for it and he'entered into a hire purchase agree- 
ment on February 7. The plaintiffs bought a lorry some days 
later and delivered it to the defendant. The defendant’ having 
got into arrears of hire amount, the plaintiffs exercised the right 
which they had under the hire purchase agreemerit of terminating 
the hiring and possessed themselves of the lorry. In an action by 
D. Co. for the balance of agreed depreciation money and arrears of 
instalments due, the defendant pleaded that it was an implied 
condition of the agreement that the plaintiffs owned the lorry on the 
date of the agreement, that as the plaintiffs admittedly did, not own 
it on that date but only some -days later; they had no title to hire 
and the contract was bad. 

Held, that the material time when the implied condition as to 
warranty of title arises is the date when the bailment or delivery 
takes place and not the actual moment of signing of the agreement. 
On the date of delivery the plaintiffs were the owners and there- 
fore the agreement was satisfied. 


Karflex, Ltd. v. Poole, (1933) 2 K.B. 251, explained. 


cre 


CHAJUTIN v. WHITEHEAD, (1938), 1 K.B. 506. 
_ Aliens Order, 1920, Art. 18, para. 4 (d)-——Alien—Possession 
of an altered passport—Alien ignorant of the fact of alteration—If 
a valid defence. 


The Aliens Order, 1920., Art. 18, para. 4 provides that “ 
person shall be guilty of an offence againat this order if, in ae 


or in relation to any immigration officer, ......... OF other person 
lawfully acting in the execution of the, provisions of this. order he 
Beate ws cl.: (d) without lawful authority ‚uses or has in his 


possession any forged, altered or irregular certificate, passport, or 
other document, or any passport or document on which any visa or 
endorsement has been altered or -forged’’.. 


Ẹ 
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The appellant C was convictéd of being in possession of a 
certain altered passport contrary to Art. 18, para. 4 (d) of the 
Aliens, Order, 1920. It was proved that the appellant’s passport 
was altered and it was found by the Quarter sessions that the appel- 
lant did not know that the passport had been altered and’ honestly 
believed on reasonable grounds that it had been issued to him in 
the ordinary course by the proper authority. 

Held, that the article would be reduced almost to waste paper 
if the offence could not be established unless the prosecution proved 
that the person having in his possession the forged passport had 
guilty knowledge of the fact that it is forged. The words of 
the article do not put any such burden upon the prosecution and the 
words of the article negative the view that the prosecution is 
required to carry such a burden. ; 





JOTTINGS AND CUTTINGS. 


MARRIAGE UNDER SPECIAL MARRIAGE Act (III or 1872) :— 


Two Hindus who do not disavow their religion, get married 
before the Registrar of Marriages in England. Can S. 22 (as 
amended in 1923 by Indian Act XXX of 1923) of the Indian 
Special Marriage Aot (III of 1872) be deemed to apply to the case 
to effect ‘‘a severance from such; family”? That this is not merely 
a hypothetical question will be clear from the increase of such 
marriages in England. 

One principle i is clear in private international law that whether 
a marriage is monogamous or polygamous depends solely upon the 
lex loci celebrationis; [Hyde v. Hyde, (1866) L.R. 1 P. & D. 
1307; Chetti v. Chetti, (1909) P. 67; Ex parte Mir Anwaruddin, 
( 1917) 1 K.B. 634; Lendrum v. Chakravarti, (1929) Scots. Law 
Times Report 96; and Nachimson v. Nachimson, (1930) P. 217.] 

Thus, a marriage valid according to English law would: be 
treated:as valid in India also, subject to this restriction that the 
Indian Courts would not enforce rights arising under such a 
marriage in India. In Jnanendra Nath Ray, In re, (1922) 
I.L. R. 49 C. .1069; it has been held by the Calcutta 
High Court that a. Hindu married under the Special 
Marriage Act (III of 1872) even after the declaration 
made by him (it is no longer necessary after the amend- 
ment, XXX of 1923) does not cease to be a Hindu. The Lahore 
High Court has held in Sainapatti v. Sainapatti and another, 
A.I.R. 1932 Lah. 116, that even where the marriage is in 
the English form; the Hindu husband would not thereby lose his 
right to take another wife in India according to Hindu law, though 
such, an action by him may enable the first wife to obtain a dissolu- 
tion of marriage in Indiani Courts on the'ground of “marriage with 
another woman with adultery”, while the first marriage is subsist- 
ing. This case-also serves to reinforce the doctrine that despite 


e 
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the marriage contracted in England, the parties would retain their, 
original status and would in India be subject to the rights as well, 
as' liabilities. flowing therefrom. 

The provision in the Indian Special Marriage Act an of. 
1872) regarding compulsory severance in joint family status is of 
no avail to the question raised herein. For, alteration in status is 
the result of a specific provision in S. 22 (III of 1872)—an excep- 
tion to the general, rule ‘that a valid marriage in a form other than 
the one contemplated by the Shastras will not destroy the status of’ 
the parties. —The husband in the problem mooted will continue to’ 
be a member of the joint-family, subject to all the ‘liabilities ansing 
thepeunder K.R.KR. Sastry. 





ARE ER delivered in the early nineteenth century 
appear to be characterised by an outstanding brevity in their sum- 
mary ‘of facts and exposition of law. Would it not be true to 
observe—with becoming respect—that the judgments of their 
successors tend towards a greater detail in analysis and juristic 
argumentation? Judges there are, to be sure, even in recent times, 
whose uttérances gained in clarity and vigour from anice economy: 
in their choice of words: Lord Halsbury was one. The speeches. 
of Lord Loreburn rarely cover more than two or three pages; the: 
citations are few, short and nothing if not completely apposite: 
The judgments of Horridge, J., do not contain many quotations; 
those, too, illuminate the dark places. See, for instance, Phillips v- 
Brooks, (1919) 2 K.B. 243.) Avory, J., was a master of terseness. 
and precision; nor does the learned Lord Chief Justice waste his 
words in prolixity or undue citation. After all, an authority is» 
an authority for what it decides alone; no two actions can be pre-. 
cisely similar in their facts: the reasoning’s the thing. No doubt 
the unusual circumstances in Lloyd v. Lloyd & Leggeri, .(1938 2 
All. E.R, 480, 487)—-what was “connivance”? demanded a lengthy. 
review of the cases, But this was the exception to ihe .admirable. 
rule proposed by Langton, J.: ‘“I-endeavour to avoid lengthy 
citations from authorities in dealing with matters of this kind, 
because a little further study very often enables one to condense: 
one’s citations, and makes the matter easier for ‘a- elas ‘of 
review.” —L.J., 1938, p. 373. - l 

The Briton and the Foreshore. —Another illusion ‘of’ the’ séa- 
girt Briton is that he would be: committing no. trespass ‘if he 
walked or played anywhere on the foreshore of his’ native land. 
Such ignorance rebuts the presumption that’ he is acqtiainted with- 
the legal Scriptures of his country: Had-he referred, for example,. 
to Halsbury’s Laws of England relating’ to waters and water-" 
courses he would have knownhow very limited is the jus publicum 
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on the seashore apart from the restricted common law rights of 
navigation and fishing. 

There is no common law right to use the shore as a promenade, 
to pick shells thereon or seaweed ; to hold thereon a public meeting, 
or to bathe —L J., 1938, p. 383. l 

A Good Cause—Nevertheless the law, under our elastic 
Constitution, can be changed, and existing rights may by statute 
be preserved, All well-disposed Britons whose heritage is the sea 
will (it is thought) approve and help in their present arduous task 
the Coastal Preservation Committee, being a Committee appointed 
by the Commons, open spaces and Footpaths Preservation Society, 
the National Trust, and the Council for the Preservation of 
Rural England. 

They urge that the enjoyment of the foreshore by the public. 
should be made a statutory right irrespective of whether it is 
owned by the Crown, a local authority or a private person. They 
call attention to the increase of Holidays with Pay, to the growing 
annual exodus of workers from inland areas to the sea; and they 
say that “unless control can be exercised over the disastrous 
exploitation now proceeding, very little of the coast will remain 
unspoiled,” 

The Committee is engaged in collecting statistics and other 
facts relating to the problem, and has considered in some detail 
the remedies as well as the difficulties. The chief obstacle, as usual, 
is financial: “the costof compensation, actually claimed or anti- 
cipated”, “Either the rules governing compensation under plan- 
ning schemes should be modified with respect to areas where 
development is not likely to occur to any great extent, or some 
financial assistance should be made available to the poorer autho- 
rities to enable them to meet it, which on the present basis they 
cannot do”.—L.J., 1938, p. 383. 





_ Lord Macmillan and Lord Jeffrey.—In his speech recently on 
the occasion of receiving .the freedom of the City of Edinburgh, 
where he achieved his first forensic successes, Lord Macmillan 
declared with sturdy patriotism that he had avoided acquiring. 
“that most dangerous thing, an English veneer,’ contrasting him- 
self in this respect with an earlier distinguished advocate of the 
Scots Bar, Francis Jeffrey, who, later, became one of the Judges 
of the Court of Session with the title of Lord Jeffrey. In his youth 
Jeffrey spent some time at Oxford, where, according to Lord 
Cockburn, his biographer, he succeeded in the abandonment of 
his habitual Scotch and only gained, according to another friend, 
“the narrow English”. Lord Macmillan’s version of the change, 
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effected in his pronunciation, however, is the best we have met 
with, According to the noble Lord, Jeffrey,.on regaining Edin- 
burgh, thought he was to carry everything before him in the 
Parliament House, and so, when he got a brief, he went into the 
Division and delivered himself in the best Oxford manner of an 
hour’s address to the four judges, and then sat down waiting for 
applause. There ensued a dreadful pause, until one of the old 
judges said in a little voice: “Can any body tell me what the laddie’s 
wanting? Lord Braxfield, the prototype of Weir of Hermiston, 
is said to have declared on hearing Jeffrey that “the laddie had 
clean'tint (lost) his Scotch and found nae English”. That he had 
not.altogether escaped from his native tongue, however, is clear 
from a letter of Macaulay's dated the 15th April, 1828, in which, 
describing Jeffrey, he said that “he possesses considerable power 
of mimicry, and rarely tells a story without imitating several 
different accents. . . . Sometimes Scotch predominates in his 
pronunciation ; sometimes it is imperceptible.”—L.T., 1938, p. 418. 





Jeffrey and Boswell—One of the many interesting incidents in ` 
Jeffrey’s career is that which connects him with James Boswell, 
who, like himself, was a member of the Faculty of Advocates. The 
link between them dates, however, from long before Jeffrey was 
admitted to the Bar; indeed, he was only a boy at the material 
time, namely, about 1790 or 1791, when he had the honour, as Cock- 
burn puts it, of assisting to carry the biographer of Johnson, in a 
state of intoxication, home to bed. Next morning we are told that 
Jeffrey was rewarded for thus playing the part of the good Sama- 
ritan, by being patted on the head by Boswell and being told that 
he was a very promising lad, and that “If you go on as you’ve 
begun, you may live to bea Bozzy yourself yet”. Jeffrey must, 
one would think, have told Macaulay this interesting reminiscence, 
but, if so, it has been omitted from the review in which the histo- 
rian lashed poor Croker to his very hearts content. In this 
connection is it generally remembered how Croker took his 
revenge? In one of the later issues of his edition of Boswell 
he stoutly defends himself from the attack made on him by 
Macaulay for expurgating certain ‘passages in the Life on the 
alleged ground of their indelicacy if not indecency, and then he 
has-a Parthian shot at his antagonist in the index where may be 
found this entry: “Indecency and indelicacy, see Macaulay, T. B.” 
L.T., 1938, p. 418. ; 

Jeffrey at the Bar.—Despite- his-supposed handicap by reason 
of ‘his alleged fantastic pronunciation, Jeffrey before long made 
considerable ..headway at the bar, Like Henry Erskine he 
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acquired’a considerable practice in the General Assembly of the 
Church of Scotland in defending bibulous clergymen when arraign- 
ed for conduct unworthy,of the cloth, As illustrating how even a 
skilful advocate may occasionally make a faux pas in the heat of 
his eloquence.and in his championship of his client, mention may 
be made of an early effort of Jeffrey’s to obtain the acquittal of his 
clerical client on the charge of drunkenness, In the course of his 
impassioned address he asked rhetorically “if there was a single 
reverend gentleman in that house who, could lay his hand ‘on his 
heart and, say that he had never been overtaken by the same 
infirmity’. For grave and reverend seniors, and clergymen to 
boot, to be as a class roundly accused of so gross an impropriety 
was. more'than they could stomach, and so, immediate cries of 
“Order!” and demands for an apology sounded in his ears. 
Regaining his self-possession, Jeffrey thus sought to make amends: 
“I beg your pardon, Mr.: Moderator it was entirely my ignorance 
of the habits’ of the church”—a sally which evoked a peal of . 
laughter and smoothed away all acerbity.—L.T. , 1938, p. 428. 





Jeffrey s Wig.—Francis Horner, who was reputed to have the 
‘Ten Commandments written on his,countenance, but for whom Sir 
Walter Scott had little patience, declaring that he always reminded 
him of Obadiah’s bull, one who, although, as Father Shandy 
observed, he never produced a calf, went through his business with 
such a grave demeanour that he always maintained his credit in 
the parish, was, like Jeffrey, a member of the Scots Bar, and we 
are told that when he migrated from Edinburgh for London he 
bequeathed his forensic wig to Jeffrey, who afterwards wrote to 
the donor: “Your wig attracts great admiration, and I hope in 
time it will attract great fees also. But in spite of the addition it 
makes: to my honour and beauty, I must confess that the Parlia- 
ment House appears duller and more ridiculous this season 
than usual”. Commenting on this bequest, Cockburn says that the 
hairdresser who made ‘one wig fit those two ought to have been 
elevated to.the deaconship of the craft, for nature never produced 
two heads less alike éither in form or bulk. But all wigs, we. are 
told, were anathema to Jeffrey, and it is added that throughout the 
last, fifteen or twenty years of his practice he very seldom wore 
one. When engaged in appeals from Scotland to the House of 
Lords he had perforce to be equipped with’ a wig, and in one of 
his letters he bemoans being obliged to “sit six hours. silént, ‘in a 
wig”. HL T., 1938, È. 418. i 

As Dan of Paen and Judge. —In 1829 Jeffrey was elected 
to:the highest honour that can be conferred ‘on.a practising mem-. 


« 
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‘ber of the Scots Bar, namely, election as Dean of the Faculty of 
Advocates, that is, head of the bar, for, whereas here in England 
the Attorney-General is the head of the Bar, his Scottish counter- 
part, if that term is permissible, namely, the Lord Advocate, does 
not have this pre-eminence outside the Court. Meetings of the 

. Faculty are presided over by the Dean, and it is always accounted 
.a° very great distinction to be elected by his confreres to this 
exalted position, In 1830 Jeffrey exchanged this office for that of 
Lord Advocate, on the accession to power of the Whig party, and 
‘this occasioned him to write toa friend thus: “You will find me 

. glorious in a flounced silk gown and long cravat. I wish my 
father had lived to see this’, The next stage in his legal career 
‘came in 1834 when he was appointed a Judge, in which capacity he 
was said to exhibit that. very common failing of members of. the 
Bench, namely, of being too talkative, a foible whichin his case 
was aptly characterised by one of his colleagues, who said that 
. whereas the normal form of an interlocutor ran thus: “The Lord 
Ordinary having heard parties’ procurators, etc.,” those of Jeffrey 
should run: “Parties’ procurators having heard the Lord Ordi- 
nary, etc.”—L.T., 1938, 2 419. 


His Posthumous Fame.—It might have been. thought that his 
long editorship of the Edinburgh Review and the fact that he 
attracted Macaulay to be its most distinguished or at least most 
read contributor, would have been Jeffrey’s best title to fame, but 
‘it is to be feared that his own articles in the pages of that once 
all-important but now defunct periodical are now never read; 
indeéd, only Macaulay’s have enjoyed the fame of diuturnity ; but 
-to-lawyers, Jeffrey’s career has a very great attraction. He was a 
consummate advocate. His deferice of, among others, one Nell 
‘Kennedy; whom he saved -from the gallows by a fine display of 
advocacy, was long talked of, and, as Carlyle described it, so bewil- 
dered the poor jury into temporary deliquium or loss of wits that 
their foreman, Scottice Chancellor, on whose casting vote’ the 
‘question turned, said at last with the sweat bursting from his 
‘brow: “Mercy, then mercy”. : On awaking next morning the fore- 
‘man it is added in Carlyle’s dramatic account, smote his now dry 
‘brow with a gesture of despair, and exclaimed: “Was I mad? pi 
L, T. 1048) $ ih : ; 





The Lord Chancellorship. —The statement by Lord Maugham 
‘last week in the House of Lords, in the course of a political debate 
on mining royalties, that he’ had occupied tis present office for a 

very ‘short time and~to use his own words—~It may be that T 
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shall not very much longer continue to occupy it”, has naturally 
aroused not a little speculation, both in political and legal circles 
whether this forbodes an early demission of his high office. Advert~ 
ing to this, the usually well-informed writer of the political notes 
in The Times says that while itis known that Lord Maugham much 
prefers the legal to the governmental work of his department, 
finding the latter in some ways a burden, it is nevertheless not 
necessary to take the words he used in the course of the debate au 
pied de la lettre, and to assume an early resignation. In the past 
history of the office of Lord Chancellor there have been several 
instances both of long and short tenure. The Earl of Hardwicke, 
one of the greatest masters of equity, occupied the woolsack for 
something like twenty years; Lord Eldon, like the provost in the 
old Scotch song, seemed to be perpetual, going on for a quarter of 
a century and filling by the decisions volume after volume of 
“Vesey’s Reports”; while, nearer our own times, Lord Halsbury 
held the Great Seal for sixteen years. Since he passed away from 
the legal scene, his successors in office have enjoyed a much less 
extended period: Lord Buckmaster little over a year; Lord Haldane 
about four years; Lord Finlay two; Lord Cave six; Lord Sankey 
about four; Lord Birkenhead four; and Lord Hailsham the same. 
Of ex-Lord Chancellors two only survive, Lord Sankey and Lord 
Hailsham.——S.J,, 1938, p. 421, 


——— 


Art and Charity-The encouragement of useful arts has, in 
, several cases, been held to be an object of charity, Even in 1850 
good domestic service was not universal, and in that year a gift 
for the increase and encouragement of good servants was upheld. 
But the fine arts are not as a rule.regarded as objects of charity 
though such cases as Re Alsop (1884) show that if the element of 
instruction is introduced they may be supported. In that case a 
gift for an art school was held to be good. In Re Murray; Cooper 
v. Llewellyn, which was disposed of by Mr. Justice-Simonds on 
Tuesday last, the facts were very shortly these: Sir David Murray, 
the gifted painter, who, died in 1933, by his will gave his residue to 
the trustees of the Royal Academy upon trust that “if the sum 
should prove in itself enough to found and carry into effect for the 
future that method of landscape painting with an out-of-door 
residence where students could live and receive in the neighbour- 
hood where schools were such direct training from landscape visi- 
tors of members or associates of the Royal Academy.” The value 
of the residue was about £40,000, and the trustees of the will 
asked, inter alia, whether the residue was held on valid and 


. 
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„effective charitable trusts, and, if. so, how those trusts were ‘to'be 
carried out.—L.7., 1938, p. ta: 

The Judgment.—Mr. Justice Simonds, in giving judgment, said 
that he found the words quoted above “rather obscure”, and 
readers accustomed tó something more definite may think that the 
expressions used have more in common with a misty landscape 
than with a strong architectural drawing. But, his Lordship 
continued, it was clear in the first place that the testator had a 
general purpose, charitable in law, of encouraging education in-the 
art of landscape painting, and, secondly, of doing this where the 
landscapes were being studied. The particular method might be 
difficult to carry out, but the general purpose was clear, and there 
was'no reason to say that the gift failed for uncertainty. As there 
was a good charitable intention shown, he (his Lordship). would 
direct a scheme to be settled in chambers, and it would be more 
convenient if such scheme were brought in by the trustees of the 
Royal Academy than by the trustees of the will. In the course of 
the hearing counsel for the Academy trustees read an affidavit by 
the President, Sir William Llewellyn, in which it was said that 
schools of art gave no direct instruction in landscape painting, and 
that.students who wished to take it up were left very much on their 
own, The testator was fully aware of this state of things, and 
strongly advocated that instruction should be given to students -by 
members of the Royal Academy. Although the Academy has 
recently been subjected to a certain amount of criticism many will 
consider that, in the case at any rate of average students, the study 
of the appearances which nature offers us would ‘be better. under- 
taken with the guidance of experienced academicians'than with 
that of votaries of the latest artistic.craze or caprice. Apart 
altogether from any question of law most readers will find the 
decision A —L.T., 1938, p. 428, . 








Puisne Judges and the Judicial Committee. —In several recent 
issuesof The Times Literary Supplement some correspondence has 
‘appeared regarding puisne judges of the past, who, during their 
tenure of office, have been appointed members of the Judicial 
Committee of the Privy Council.’ Several of those thus honoured 
have been mentioned—Mr:; Justice: Bosanquet in September, 1833, 
and in more recent time Mr. Justice Kekewich and Mr. Justice 
Darling ; but apparently it has been overlooked that of the original 
members on the reconstitution of the Committee in its present 
foim-in August, 183?, one of the most notable-was Baron Parke; 
afterwards Lord Wensleydale, around whose n namé has grown quite 
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an accretion of stories all illustrative of his passion for strict 
compliance with regularity of form and love of the old style of 
pleading, Is it not told that on. one occasion he took what he 
called a “beautiful demurrer” to the bedside of a sick friend to cheer 
him in his illness, While there were those who regarded him, as 
Mathew Arnold regarded Professor Freemen, as a “ferocious 
pedant”, there can be no gainsaying his greatness as a master of 
the common law, and the wonder is that so far no substantive life 
of him has been published. It is rumoured, however, that a very 
learned lawyer of our time is at work on a memoir of the Baron, 
which is sure of a very hearty welcome as filling a conspicuous 
gap in English legal biography. —S.J., 1938, p. 441, 

Birthday Honours.—In view of the exigencies of publication, 
we can only make reference to some of those included in the list 
of honours conferred by His Majesty in celebration of his birth- 
day. First, we note, with much ‘satisfaction, that Sir Donald 
Somervell, of whom it can truly be said that he has adorned his 
high office of Attorney-General, has been created a Privy Coun- 
cillor—a well-merited distinction. Time was, and that not so very 
long ago, that the Attorney-General of the day was never sworn 
of the Privy Council; ‘and it may be recalled that Sir Henry 
James, afterwards Lord James of Hereford, while holding office as 
Attorney-General, on being sounded on the question of being 
made a Privy Councillor, refused to accept the proffered honour 
‘on the ground that it might preclude him, as he thought, from 
practising before the Judicial Committee. In this he was believed 
to be mistaken; and certainly several of his successors in office 
before Sir Donald Somervell saw no incompatibility in conjoining 
their function as chief law officer of the Crown with that of mem- 
bership of the Privy Council—not, of course, with the Judicial 
Committee of that body. Of others connected with the law who 
are included in the list is Sir William Prescott, who now becomes 
a Baronet. He is a member of the Bar, although the greater part 
of his activities has been in connection with his other profession, 
that of engineering, and his public work as chairman of the 
Metropolitan Water Board. Also Mr. Stephen Philpot Low, a 
son of the late Mr. Justice Low, and himself Solicitor to the 
Board of Trade, who has received a knighthood; as have also Mr. 
Francis Edward James Smith, President of the Council of the 
Law Society; Colonel Edward Geoffrey Hippisley-Cox, Secretary 
of the Parliamentary Agents’ Society; and Mr. Frank Henry 
Cufaude Wiltshire, Town Clerk of Birmingham, and Vice-Presi- 
dent of the Society of Town Clerks. The full list of legal 
honours will appear in our next issue.—JS, J., 1938, p. 461, 
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The Woolsack.—While we are all familiar with the fact that 
many words in our language have, in the course of the centuries, 
become divorced from their original signification or explanation. 
of their formation, it must have come with something of a shock 
to be told, as we were last week, that the Woolsack, which has 
been regarded as a working synonym for the highest office in the 
law, isnot, and apparently has not been fora Jong time, as generally 
it was supposed to be, stuffed with wool at all, but with horsehair. 
Happily, as we learn, this departure from ancient usage is now to 
be corrected, for the Lord Great Chamberlain has given his 
sanction for the Woolsack to be re-stuffed, this time with a blend 
of British Dominion, and English, Scottish and Welsh wool, The 
commonly accepted explanation of the name of the crimson-cover- 
ed backless sofa on which the Lord Chancellor sits while presid- 
ing in the House of Lords is that compendiously given in that 
very useful work of reference, the Oxford Companion to English 
Literature, namely, “to serve as a reminder to the Lords of the 
importance to England of the wool trade,” but Lord Campbell, 
who occupied the Woolsack for some years, was inclined to the 
more prosaic view that in the rude'simplicity of early times a sack 
of wool was frequently used asa sofa, and such.a seat was provid- 
ed for the Chancellor, while the ordinary judges had to be con- 
tent with a hard wooden bench, and the advocates had to stand 
behind a rough wooden rail.called the Bar. Whatever be the real 
origin of the name, the Woolsack has for centuries carried with it 
its present association with the office of the Lord High Chancellor. 
It is curious to note, however, as the late Sir William Anson 
pointed out in his treatise on the Law and Custom of the Constitu- 
tion, that “the Woolsack on which the Speaker of the House of 
Lords sitsis outside the limits of the House, so that the 
office may be discharged, and has been so discharged when a 
commoner has been Lord Keeper of the Great Seal, or when the 
Great Seal has been in commission.” Thus, we find under date 
22nd November, 1830, in the list of those present in the Upper 
House this entry: “ Henricus Brougham Cancellarius,” but on that 
date he had no right to debate or vote. Onthe following day, how- 
ever, we find this entry: “Dominus Brougham et Vaux, Cancella- 
rius,” the meaning of which is that he had now received his peerage, 
and as a peer he could intervene in debate and vote.—S. J., 1938, 
p. 461. i 








Legal Careers.—The Spectator in the course of a series of 
articles on “The Choice of a Career” dealt last -week with “The 
Bar”. “In the previous week it had dealt with Local Government 
service, and in due course, we presume, it will outline the 
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prospects for a solicitor, These are the three careers which require 
legal aptitude and training, though elsewhere, too—for instance, 
„in certain appointmentsiin the Civil Service—the same qualities 
are required. For an assured prospect a youth with an inclina- 
tion to the law could not, save under special circumstances, be 
advised to choose the Bar. As between a solicitor’s office and 
local government service, there is much to be said for the latter. 
Its advantages were forcibly described in a paper read at the 
Law Society’s Provincial Meeting at Hastings in 1935. At the 
top isa town clerkship, and that: should satisfy any reasonable 
ambition. Anda boy entering a solicitor’s office, and having the 
necessary character, ability and industry, should ordinarily be 
confident of a liveliliood and something more, But the 
Bar, save under favourable circumstances, is the least certain of 
careers. The writer in the Spectator describes these circumstances 
as relation to one or more influential solicitors and capacity 
to seize the opportunities offered. The union of these is 
safe to bring success, but “influence”, unless accompanied by 
capacity to take advantage of it, does not go far. Influence, 
however, is not essential, What is essential is ability and the 
resolve to take advantage of every opening. This, indeed, will 
mean waiting. The Spectator article gives four or five years as 
the time before a living can be made: at the Chancery Bar some- 
what longer. These are moderate estimates. The waiting time 
may run to many years. So only those who are prepared to stay 
the course should go to the Bar.—L. J., 1938, p. 406. 








Judges and the Current ConscieucexsLard Wright was, I 
believe, the true originator of all the recent controversy regarding 
the Judicial Office; and whether the judges should interpret the 
law—written or otherwise—in accordance with the Conscience of 
the Day. His address dn the Study of Law, published in the 
April Law Quarterly, was delivered to the Law Society of London 
University as long ago as October of last year. 

His view was that in the matter of interpreting statutes it 
was the judge’s duty, and his sole duty, to ascertain and give 
effect to the intention of the Legislature. His disagreed with the 
view that a statute must be construed so as to depart as little as 
possible from the rules of common law or equity—“to make as 
little change as possible’. “An unsafe guide”, he called it, “in 
these days of modern legislation, often or perhaps generally based 
on objects and policies alien to the common. law”. He had in 
mind chiefly, I believe, modern legislation; but he might have told 
us more of whatthe judicial attitude should beto an antique 
statute, unrepealed by oversight, if invoked and applied to a 
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modern situation. I havea feeling that the Lords would find a 
way out, if the application of the old Act would be grotesque or 


flagrantly out of harmony with the Conscience of the Day.—L. J., 
1938, p. 415. 

Lord Wright and Judicial Legislation.--In matters of commion 
law Lord Wright appeared to admit and even to declare that the 
judges did rightly “legislate”? and change the law, causing it to 
conform, if not to the Conscience of the Day, at least to the Cons- 
cience of Yesterday. 

English law, he said, has reacted to the moral, social and poli- 
tical ideas and features of the time, which have profoundly and 
persistently affected not merely the Legislature but the judges. 
“If we compare the tone of judgments delivered (say)in 1870 it is 
impossible not to observe the effect of changes in prevailing ideas.” 
-How is such a position consistent with the doctrine of stare 
decisis? “The answer is”, said Lord Wright, “that the English 
law in fact is always growing ..... A decision is only an 
authority for what it actually decides, and the same set of facts 
seldom repeat themselves. There is generally, though not always, 
enough difference to justify a strong and liberal-minded judge, if 
he feels that justice so requires, to distinguish the case before him 
from the authority of the earlier cases cited as binding him... . 
What has been called a constant erosion of the existing authorities 
goeson.,.. .”--LJ,, 1938, p. 416. 





Eavesdroppers—English law “recognises” the easement of 
eavesdropping, and Scotland accords the same consideration to the 
urban servitude of eavesdrop or stillicide. These rights may be 
found discussed in pleasant text-books on real property, but 
eavesdropping asa legal offence must be sought in the grimmer 
volumes dealing with criminal law and practice. According to 
Russell on Crimes, the offences of eavesdroppers, like those of 
common scolds and night-walkers, are referred to in ancient books 
as forms of public nuisance. “They were dealt with in Courts 
Leet at the Sheriff’s Tourn, but there is no modern precedent of 
indictment for any of them in England.” Eavesdroppers are said 
to comprise ‘‘such as listen under walls or windows, or the eaves 
of a house, to hearken after discourse, and thereupon to frame 
slanderous and mischievous tales.” In the issue of The Times of 
the 3rd inst., there appeared a particularly good “fourth’—or 
rather, in this case, fifth—article under the heading “The Eaves- 
droppers,” in which reference was made to a conviction for eaves- 
dropping in the West London Police Court. a few days earlier. 
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The eavesdropper, the writer of the article notes, must do his 
work out of doors, within the eavesdrop, or eavesdrip, which 
receives the rainwater thrown off the eaves—or which would be 
thrown off but for modern gutters. In America, a note in Russell 
tells us, a person who hangs about the Grand Jury room in order 
to hear the remarks of the Grand Jury is indictable for eaves- 
dropping. In this country, having regard to an Englishman’s love 
of home, however humble, and preference for'the privacy of his 
“castle”, however unbattlemented, it is difficult to imagine an 
offence more likely to lead toa breach of the peace, and one is 
grateful for the numberless forecourts and “front gardens” which, 
by making the offence less facile and so much more noticeable, 
must deter many from its commission.—L.T., 1938, p. 448. 





Academic Honours for the Judiciary ——Last week we read that 
Lord Baldwin received a hearty welcome when he returned to 
Cambridge as Chancellor of the University in order to confer the 
various honorary degrees upon those whom the University had 
decided thus to honour, Among the recipients of the degree of 
Doctor of Law were the, Lord Chancellor—Lord Maugham of 
Hartfield, and Lord Wright of Durley, both of whom had achieved 
academic as well as professional distinction, In presenting the 
Lord Chancellor for the degree, the Orator, Mr. T. R. Glover, 
spoke of Lord Maugham as one who had not only become supre-. 
mely eminent in the sphere of law, but also as one who in his’ 
younger days achieved renown by rowing in two victorious Uni- 
versity crews, and, further, had been President of the Union—the 
latter post, we may well imagine, proving an excellent training 
ground the for more arduous tasks now falling to him in the House 
of Lords, both when sitting in its legislative as well as in its judicial 
capacity. With regard to Lord Wright, the Orator seems to have 
fallen into a slight error by referring to him as Master of the 
Rolls as wellas Deputy High Steward of the University. The 
noble lord, as we all remember, filled for a time the office of 
Master of the Rolls but vacated it not so long ago in order to 
return to the work falling to him as a Lord of Appeal in Ordinary. 
Like the Lord Chancellor, Lord Wright has shown himself a pro- 
found lawyer, but whereas the former, as befitted one who was 
destined to reach the Woolsack, practised almost exclusively on the 
equity side of the Courts, Lord Wright specialised in shipping law, 
of which in its various branches he became a profound exposi- 
tor as he showed in the Commercial Court both as a junior and, 
later, asa leader, but likewise by the edition he prepared of 
Carver’s classic on “Carriage by Sea”, which he was enabled to 


il} THE MADRAS LAW JOURNAL. 49 


enrich by his practical familiarity with each of the topics there 
dealt with. In a sense it may seem akin to gilding the lily to 
bestow honorary. degrees on two such notable members of the 
judiciary whose eminence it might be thought was attested by the 
positions they occupy, but those in authority in the University are 
naturally and justifiably proud of the distinction won by its alumni 
and have thus sought to record the fact by the conferring of this 
mark of their esteem and pride in the recipients’ achievement in 
the judicial sphere-~S.J., 1938, p. 481. 


Chancellors and Literatuwre-——The speech of the Lord Chan- 
cellor at the recent anniversary dinner of the Royal Literary Fund 
in proposing the toast of “Literature”, in which, as he truly said, 
the one true test of literature is when they felt inclined to kneel at 
her feet, was of interest as a marked tribute to the potency of letters, 
but also as provoking a good-humoured jest from Mr, Desmond 
McCarthy at the expense of lawyers when he declared that “the 
legal profession was a most. excellent training for story-telling”. 
Incidentally, however, the prominent part taken by the Lord 
Chancellor in seeking to further the claims of the Royal Literary 
Fund, isa reminder not only that he himself is a master of literary 
expression which has found an outlet in one or two volumes, but, 
further, that several of his immediate predecessors on the Wool- 
sack have well-founded claim to literary, as well as to legal, fame. 
For instance, Lord Haldane and Lord Birkenhead; but the most 
prolific writer among former occupants of the Woolsack was Lord 
Campbell, who enriched the department of legal biography by his 
serried row of volumes on the Lord Chancellors and the Chief 
Justices, works of great value, but which, by reason of their contents 
not invariably being ofa flattering character, provoked the jibe 
of Sir Charles Wetherell when he referred to Campbell as “my 
noble and biographical friend who has added a new terror to 
death”. Purely legal treatises can scarcely be termed “literature”, 
but it is worth remembering for their practical utility the 
numerous works dealing with various branches of the law which 
have come from the pens of those who have reached the highest 
places in the law: for example, Lord St. Leonards was an inde- 
fatigable worker in the domain of real property law, and his 
volumes on the subject had at one time a great vogue, and in more 
recent times we need hardly recall the immense boon that stately 
row of volumes planned and sponsored by Lord Halsbury, have 
proved to members of the profession.—S.J., 1938, p. 481, 


my SO seat, 
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Legacy stated in Words and Figures which did not agree. 
‘There is an interesting case in the current Weekly Notes. Re 
Hammond: Hammond.v. Treherne, (1938) W.N. 236. 


A testator bequeathed a legacy of “the sum of one hundred 
pounds ( £500)” and the question was whether the words or the 
figures should prevail. It was pointed out to Simonds, J. before 
whom the matter came, 'that there was authority to the effect that 
in a bill of exchange the words prevailed over the figures, refer- 
ence being made to Saunderson v. Piper, (1839) 5 Bing. (N.C) 
425 and Garrard v, Lewis, (1882) 10 Q.B.D. 30. 


Simonds, J., held that the maxim “Cum duo inter se pugnantia 
reperiuntur in testamento ultimum ratum est” (Co. Litt, 112-b) 
applied. Consequently the legatee ‘was entitled to £500,—S.J.; 
1938, p. 487. l ie 
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BOOK REVIEWS. 


. Tue Law or Limiration by K., J. Rustomji, Volumes I & IT 
(Sth Edition) ; 1938, published by, Messrs. Butterworth & Co. 
Price Rs. 30. - 


It is with great pleasure that, we welcome the appearance of the 
fifth edition of Mr. Rustomji’s Limitation Act. It was a matter 
for regret that a new edition had not appeared earlier. Even in 
the first edition Rustomji’s Law of Limitation got into, popularity 
with the lawyers and judges in this country by its intrinsic worth. 
It was also helped to a certain extent by the fact that Mitra’s treatise 
on the subject had become somewhat out of date at that time. The 
chief merit of Mr. Rustomji’s treatment is his thought-provoking 
and trenchant criticisms of the decisions and his clear and concise 
statements of the law on all the points ‘dealt with in the course of the 
book, Since the appearance of the last edition of the book many. 
important legislative changes’ have been made in the enactment and 
the learned author has dealt with them inithe present edition. The 
case-law on the subject has grown vastly during the last few years 
and it has been critically noticed, by the leanmed author in the appro- 
priate places. A wholesome feature introduced in this edition is 
that the table of cases at the opening of, the first volume gives the 
names of the cases as well which will facilitate the picking up of 
the cases from the other on-official reports in which the cases may 
be reported. The book has appeared: in two volumes in this edition, 
as its size could not be compressed) ina single handy volume. We 
ate sure that this edition fully justifies the expectations of the bench 
and the bar and will therefore take its rightful- place among the 
leading treatises on the subject. É cere s 
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Hinpu WomeEn’s-Riguts TO Property Acr by Rishindra Nath 
Sirkar, M.A., B.L., published by S. C. Sirkar & Sons, Ltd:; 
Calcutta, 1938. Edn. Price Re. 1. | 


This small book of less than fifty pages is a yena on thie 
Hindu Women’s Rights to Property Act, Act XVIII of 1937 as 
amended by the amending Act of 1938. The enactment is a bene- 
ficient piece of legislation conférring right of property on Hindu 
women who, didi not enjoy it before and who had only in some 
instances a right to maintenance. The enactment though only con- 
sisting of five sections is ‘al complicated one giving rise to numerous 
difficuties in the interpretation of its provisions. The learned 
author has attempted to solve the difficulties and the questions that 
are likely to arise under the Act. He has given reasons for the 
construction that he would adopt. As thére'has been no case-law 
yet under the Act, the discussions-of the Jearned author will be 
found interesting and instructive. The author has previous acquaint- 
ance with this branch of law having edited Golap Chandra Sarkar 
Sastri’s well-known book on Hindu Law where the latter expressed 
some views on the rights of women not generally upheld by the 
courts. i 


+ 





Tus Mapras AcRIcuLTURISTS? RELIEr Act (Madras Act IV of 
1938), by Sri B. Vaikunta Baliga, B.A., B.L., Pleader, Mangalore. 
Published by K. Bhoja Rao & Co., Mangalore. Price As. 12. 


In this pamphlet, the learned author bas written not a'commen- 
tary but considered some of the difficult questions which are bound 
to arise in the course of the administration of the Madras Agricul- 
turists’ Relief Act. He has stated the pros and cons on those 
points and given his opinions on them. A good; portion of the book 
is taken up with examining the question whether the Actis intra vires 
the legislative power of the provincial legislature in respect of its 
provisions regarding banking and the negotiable instruments. The 
learned author has expressed the view ‘that the provisions of thle 
Act are ultra vires in so far as they affect the banks. He is inclined 
to take a similar view with regard to the provisions which affect 
promissory notes, bills of exchange and: cheques .alsó, though he 
does not say so, in terms and, whatever: may be: ‘the ‘iltimate view, 
that will prevail in these questions, his ‘arguments are entitled to 
serious consideration. We hope that his book will be widely read 
and appreciated by those who have to ‘deal with the enactment. 





Tur Law or Torts by L. B. Bhopatkar, M.A., LL.B. New 
Delhi, 1938, Fourth Edition. (Re-written and Enlarged). Published 
by Kokate Brothers, ‘Poona 2... Price Rs. Ay. : 

Mr. Bhopatkar has considerable experience of the difficulties 
of students in mastering legal subjects and he has therefore dealt 
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with'the subject of the Law. of Torts in a manner most suited to 
their needs. He has analysed the various topics and stated the pro- 
positions of law in the form of sections giving their exceptions 
clearly, The propositions are illustrated by the cases which are 
noticed as illustrations under the statement of the propositions. 
The case-law has been brought thoroughly up to date. There are not 
scholarly discussions of abstruse topics ‘as they will only embarrass 
the student. ‘The recent Law Reform Acts in England are given 
towards the end of, the book. The questions set om the subject in 
the LL.B, Examination of the Bombay University are also given. 
In devotirig his attention | mainly to the needs of students, the atithor 
has not overlooked the. requirements of the practitioner. We 
therefore hope that this edition of the book will enjoy the popularity 
which it richly deserves. 

Tue Inptan Limrration Acr (IX of 1908). by V. V. Chitaley, 
B.A., LL.B. and K, N. Annaji Rao, B.A., B.L. (Volume II). 
Published by All India Reporter, Ltd.. Nagpur. 


We had occasion to review the first volume of this book i in the 
pages of this journal. This is the second volume and it deals with 
articles 1 to, 140 of the first schedule to the Indian Limitation Act 
with exhaustive commentaries without. omitting any decision of 
any importance, if any decision has been omitted at all. As we 
said elsewhere, this. book ‘collects all the information on the subject 
and will be found) to be a useful book of reference on the Indian 
Limitation Law. 


Tus PAYMENT oF WAGES Act (IV of 1936) by Govindlal 
D. Shah, B.A., LL.B., published by Messrs: N. M. Tripathi & Co., 
Bombay. - - Price Rs, 1:14-0. 


This is a useful piece of legislation intended to. safeguard the 
rights of certain classes of persons employed in industry of their 
regular payment of wages. So far as we are aware, there is no 
other commentary on, the Act and the Act itself is so recent in date 
that no decided cases could have grown about its provisions. Under 
these.circumstances the comments of the learned author which are 
in themselves very lucid will be appreciated. He has also given 
in the book the rules of payment of wages framed under the Act 
by the Bombay Government and also the Payment of Wages (Federal 
Railways) Rules, 1937, the various appendices give all other use- 
ful information bearing on the subject including the report of the 
Select Committee and the minutes of'dissent. The-reader will thus 
find collected in the book’all relevant ‘information on the subject. 
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FEDERAL COURT AND JUSTICIABLE DISPUTES 
UNDER THE GOVERNMENT OF INDIA ACT, 1935. 


BY 


C. UNIKANDA Menon, Advocate, Egmore. 


I. Justiciable Disputes and Original Jurisdiction 

In this discourse, it is proposed to deal with the disputes 
justiciable by the Federal Court, i.e., the disputes that will be 
taken cognisance of by that court. Unlike in the United States 
of America; under the Indian Federation the Federal Court does: 
not work side by side with the state courts. Jurisdiction of the 
Federal Court in India’ is of a double nature. Upon the one 
‘side it is determined by the character of the parties to the suit; 
and upon the other by the “character of the matter 
‘in ‘controversy. It extends in the first place to all 
‘cases of disputes between the: Federation on the one 
‘hand, and the Provinces or States on the other or between 
a Province and a State or between Provinces themselves or 
‘between States themselves. In this, only the character of the 
parties are relevant. “No question of Federal concern and no 
construction of Federal Law or constitutional problem need be 
‘involved. The subjects to be determined may and indeed usually, 
‘in this class ofi cases, do depend wholly upon the interpretation 
‘and application of laws of one or more of the States. The 
‘purpose in giving jurisdiction to the Federal courts is thus not 
the protection of Federal rights, privileges ‘and immunities but 
the provision of tribunals presumably more impartial than would 
be state tribunals.” 

In the 2nd place, the dispute should relate to a “legal right” 


either in its extent or existence. 
H 
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II. Provinces or States should be Real Parties 


Attempts may be made by citizens of Provinces to cir- 
cumvent the rule that only a constituent unit could sue in the 
Federal Court. 


(1) Suits filed by Provinces or States as such against 
Provinces or States, but i in behalf.of, their citizens; not in their 
own behalf are not maintainable at all in the Federal Court. 
Suppose the Province A passes an Act authorising any of its 
citizens owning a claim against Province B, arising upon a 
written obligation to pay money, to assign to Province 4 that 
obligation for payment. Suppose the Act enacts that the 
assignor of such claim is to be associated with the Advocate- 
General of the Province A in the prosecution of the case, and 
that the assignor is to pay. all the expenses incurred by 4 and to 
receive the amount to which the assignor would be entitled 
after deducting the expense to which the Advocate-General cf 
A would be put in the suit. Here it is clearly the claim of an 
individual subject that is Sued upon by the State 4. So it could 
not seek the aid of the Supreme Court to enforceit. In a case 
similar to the facts set out above it was decided by the Supreme 
Court of the United States in. New Hampshire and New York v. 
Louisiana (108 U.S; 76) that stich a suit is.not maintainable. 


(2) But a suit in which ;the Province or State has 
obtained legal title to the property in question by gift or assign- 
ment reserving no right in the donor or assignor and sues there- 
fore in its own name is maintainable in the Federal Court. 
Suppose Province B issues certain bonds, secured by mortgage 
toa subject of Province 4. The subject makes a gift of 
it to Province A to use it for some charity. It was held:in the 
State of South Dakota v. State of South Carolina (192 U.S. 
286) that a suit would lie in the Federal Court by the Province 
A against the Province B. : 


In the former case, the right vested in the assignors them- 
selves and in the latter in the assignees. The above cases indi- 
cate the possibility of one Province adopting a quarrel of its. 
citizens and it is an essential condition of the exercise of I*ederal 
Court’s jurisdiction that citizens should not have any right or 
interest in the. subject-matter of the quarrel. In Osborn v. 

- Bank of the United States (9 Wheat. 738, 857), Chief Justice 
Marshall said: 


“It may, we think, be laid down as a rule which admits of no excep- 
tion, that, in all cases wheré jurisdiction depends on the party, it is the 
party named in the record”. ; : 
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This statement is too broad and has not been followed. 
Even Marshall, C. J., himself departed from it, for in the 
Governor of. Georgia v. Madrago, (Pet. 110), he says that where 
the Chief Magistrate of a State is sued, not by his name but 
by his style of office and the claim made upon him is essentially 
in his official character, the State itself may be considered as a 
party on the record. It is now well settled that whether a. 
suit is one against a State is determined not by the names of 
the parties to the action, but by the essential nature and effect. 
of the proceeding as they appear from the entire record. 
Louisiana v. Jumel (107 U.S. 711.) A suit to restrain a state 
officer from executing an unconstitutional statute is not a 
suit against the State. Western Union Telegraph Co. v. 
Andrews (216 U.S. 165). A suit to recover money or pro- 
perty wrongly taken and in the hands of such defendants or to 
enforce compensation in damages is not a suit against a State. 
A suit which a Province or State brings as parens patriae to 
protect the general health, comfort or the property right of 
its citizens when they are injured or threatened by the act of a 
neighbouring Province or State lies in the Federal Court 
because it is a suit by a State against a State. “In 
that capacity, the Province or State has an interest independent 
of and behind the titles of its citizens, in all earth and air within. 
its dominions. Georgia v. Tennessee Copper Co. (206 U.S. 
230) is a case involving the right of the State of Georgia to 
enjoin a Corporation in a neighbouring State from spreading 
noxious fume: to the detriment of, her citizens and property. 


Legal Rights 


- Secondly, t.¢., as regards the character-of the matter in dis- 
pute, S. 204 of the Act says that the “disputes” should relate 
to the extent or existence of a “legal right”. To attract 
_ the section, firstly, there should be a dispute. “In the con- 
stitution of the United States, the corresponding word is. 
“controversy ;” and “controversy” was held to include only suits 
of a “civil” nature, in Chisholm v. Georgia (2 Dall. 431). It 
is submitted that the term “dispute” in S. 204 contemplates 
only suits of a “civil” nature. Again, the dispute should relate 
to a “legal right”. What is a legal right? Holland, while deal- 
ing with rights in his “Elements of Jurisprudence,” (13th Edn., 
1924, p. 86) says: 

“Tf a man by his own force or persuasion can carry out his wishes 
either by his own acts or by influencing the acts of others, he bhas the 


“might’’ so to carry out his wishes. If irrespectively of having or not 
having this might, public opinion would view with approval, at least 
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with acqttiescence his so carrying his wishes and with disapproval any 
resistance to his ‘so ‘doing, then ‘he has a moral right soto carry gueni 
wishes. 


“If it is a question of might, all doai upon a man’s own powers 
of force or persuasion, ‘If it is a question of moral right, all depends 
upon the readiness of the State to express itself, It is hence obvious that 
a moral and ‘a legal right are so far from being identical that they may 
easily be opposed to one another. Moral rights have, in general buta 
subjective support, legal right have the objective support of the physical 
force of the State. The whole purpose of laws is td announce in what 
cases that objective support will be granted and the manner in which 
it may be obtained. In other words, law exists for the definition and pro- 
tection of rights.’’ 

Salmond in his jurisprudence, 6th Edn., 1919 at p. 185, says 
that | e 


“In every legal right the five following elements are involved :— 


(1) A’ person in whom it is vested; and who may be distinguished 
as the owner of the right, the subject of it, or the person entitled. 

(2) A person against whom the right avails, and upon whom ‘the 
correlative duty lies. He may be distinguished as the person bound, or 
as the subject of the duty. 

(3) An act or omission which is obligatory on the person bound ini 
favour of the person entitled. This may be termed the content of the right. 

(4) Some.thing to which the act or omission relates; and which may 
be termed the object or subject-matter of the right. 


(5) A title, that is to say, certain facts or events by reason of which 
the right has become vested in its owner.” 


TI. Justiciable Disputes Involve Legal Right. 

The Federal Court takes noté of only legal rights and every 
legal right involves the above five elements. And. a right lack- 
ing in any one of such elements may not be recognised by the 
Court and a dispute involving the decision of such a right may 
not be cognisable by it. Disputes relating to a legal right are 
called justiciable disputes. 

-A legal right involves a corresponding legal obligation. 
‘The obligations are created by contract, custom and legislation. 
In the Dominion of Canada v. Ontario (1910 A.C. 637 at 647} 
it was held that the test of a matter being justiciable is eg 
it be sustained on any: principle of law that can be invoked as 
applicable.” It is said in Warren v. Murray, (1894) 2 Q.B. 
648 at 651, per Esher, M.R., that “legal rights’ may include 
equitable as well as ‘common law rights. In Ex parte State of 
New York No. 1, (256) U.S. 490, it was held that not only 
suits in law and equity; are included, but also cases of Admiralty 
and Maritime jurisdiction. 


Not a Political Right . 


The right involved must not be a political right as in the 
case of Cherokee Nation v. State of Georgia (5 Peters 1) where 


1 
. i 
ry 
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the dispute was betweeri the Cherokee Nation and the State of 
Georgia which the Supreme Court of the United States was 
asked to. decide. -The bill was brought by thé Cherokee nation, 
praying for an injunction restraining the State of Georgia from 
the execution of certain laws of the latter which go directly to 
annihilate the Cherokee Nation as a political society. The 
Supreme Court held that it is a political dispute and that it has 
no right to interfere. 


The propriety of what may be done in the exercise of a 
political power is not subject to judicial decision. Octyen v. 
Central. Leather Company, 246 U.S. 297. All questions touch- 
ing the international relations of a country are within the 
political departments of the Government. The recognition of 
the belligerency or independence of a foreign community is a 
political question. See the Three Friends, 166 U.S. 1. What 
are the boundaries of a federation, 143 U.S. 472; who is the 
sovereign of a foreign territory, , Pearcy v. Stranaham, 205 
U.S. 257; whether a treaty is still in; forcë, Terlindon v. Ames, 
184 U.S. 270; the status of one claiming to be diplomatic repre- 
sentative of another country—all these are held to be political 
questions, not possessing a justiciable character. Who is the 
sovereign de jure or de facto of a territory is nota judicial but 
a political question, the determination of which by the legis- 
lature or executive department of any government conclusively 
binds the jndges. Octyen v. Central Leather Co., 246 U.S. 
297. So also in the recent case of Aksionairnoye Obschestvo 
Dlia Mechaniches Koyi Obrabotky (1) A. M. Luther v. James 
Sagor and Company, (1921) 3 K.B. 532 where the view that 
the validity of the acts of an independant sovereign government 
in relation to property and persons within its jurisdiction 
cannot be questioned in courts was upheld. See also Bank of 
Ethiopia v. National Bank of Egypt and — Lignori, 
(1937) 1 Ch. 513. Acts done by the paramount power 
in the exercise of its authority in relation to the 
States are acts of State which are not cognisable by Court, 
Secretary of State for India in Council v. Kamachi Boye Sahiba, 
(1859) 13 Moo.P.C.C. 22. Salaman v. Secretary of State 
for India in Council, (1906) 1 K.B. 613. 

Claim on a debt or contract 

An action brought by one Province or State against another 
to enforce proprietary rights is a justiciable dispute. A claim 
to recover debts due by one unit to the other, Virginiav. West 
Virginia, 220 U.S. 1; a claim to recover interest due on bonds, 
United States v. N. Carolina, 136 U.S. 211; a suit for account- 
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ing and for recovery of, money due, United States v. Michigan, 
190 U.S. 370; a suit to enforce a contract entered into between 
two provinces, Virginia v. West Virginia, 265 U.S. 568; all 
these are disputes of a justiciable character. A claim by one 
state against another for the withdrawal of a natural product 
from an established current of commerce is a justiciable one. 
What is sought must not be an abstract ruling on a question of 
law. The attitude of the complainant must not be that of a 
mere volunteer attempting to vindicate an academical dispute or 
to redress a purely private grievance. Accordingly, a suit by a 
state whose public institutions have been supplied with natural 
gas produced in another state, to enjoin the latter state from 
enforcing a statute requiring the producing companies to supply 
‘domestic demands to the full extent of their supply the effect of 
which will ‘be to interfere with the supply to complainant’s 
‘institutions, is a justiciable controversy. See Commonwealth 
of Pennsylvania v. State of West Virginia, 262 U.S. 553. 
There should be an actual infringement of a right and not a 
possible infringement. In the Commonwealth of Massachus- 
setts v. Andrew W. Mellon, Secretary of Treasury, 262 U. S. 
-447 an appeal was brought in the Supreme Court of the United 
States, challenging the constitutionality of the Maternity Act of 
1921. The Act provided for the initial appropriation and 
thereupon annual appropriation for a period of 5 years, among 
‘such of the several states as shall accept and comply with its 
provisions, for the purpose of co-operating with them to reduce 
maternal and infant mortality and protect the health of mothers 
and infants. It is alleged that the plaintiff's rights and powers 
as a sovereign state and the rights of tts citizens have been in- 
vaded by the expenditures and acts; and that although the State 
has not accepted the act, its constitutional rights are infringed 
by the passage thereof, and the imposition upon that state of an 
illegal and unconstitutional option to yield to the Federal 
Government a part of its reserved rights. The Supreme Court 
while holding that there is no justiciable dispute before them to 
exercise their jurisdiction expressed as follows:—- 

“Tn so far as the case depends upon the assertion of a right on the 
part of the State to sue in its'own behalf we are without jurisdiction. In 
that aspect of the case we are called upon to adjudicate no rights off person 
or property not rights of dominion over physical domain, not quasi-sovere- 
ign rights actually invaded or threatened, but abstract questions of political 
power, of sovereignty, of Government. No rights of the State falling 
within the scope of the judicial power have been brought within the actual 
or threatened operation of the; Statute, and this Court is withou# authority 
tn pass abstract opinions upon constitutionality of aots of Congress. . The 
party who invokes the power must be able to show not only that the Statute 
is invalid, but that he has sustained or is immediately in danger of sus- 


. 
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taining some direct injury as the result of its enforcement and not merely 
that he suffers in some indefinite way in common with people generally. If 
a case for preventive relief be presented, the Court enjoins im effect, not the 
execution of the Statute, but the acts of the official, the statute notwith- 
standing. Here the plaintiff has no such case—’ 


IV. Boundary Disputes 


Boundary disputes often cause serious conflicts between 
nations which often result in very destructive wars. Students 
of history might be aware of how the. long-standing unsettled 
disputes regarding the ownership to the Raichur Doab between 
the Tungabadra and the river Krishna, led to frequent boundary 
disputes and wars between the Vijayanagar and Bahmini King- 
doms, and to the ultimate defeat and downfall of the Vijaya- 
nagar Kingdom. 


IV. (a) Mountain—as boundaries 


Boundary disputes might come up before the Federal Court. 
It may be that a boundary between two states may be a moun- 
tain. In India, mountains form the natural boundaries between 
Provinces or States and the dispute might arise as to whether 
the boundary limit of; a unit extends only to the base of the 
mountain or whether it takes in the whole slope of the mountain 
from the base to the summit.” The éorrect solution seems to be 
that each unit is entitled to that half of the mountain as would 
fall to its share if dividing lines are drawn from the appex to 
the base perpendicularly and the mountain is cut right through 
its middle from the summit to the base. Therefore, if a mine is 
‘discovered on its slope belonging to one province of state, mining 
operations can be carried: on by that province or state till the 
boring reaches the dividing line. The same rule holds good 
when a hill or hillock forms the dividing boundary between the 
two federal units. - Oppenheim in his Public International Law, 
Vol. I, 4th Edn., p. 428, says that: 


“failing special arrangements, the boundary line runs on the mountain 
ridge along with the water shed.’’ 


IV. (b) Water—as boundaries 


The nature and kind of the questions that might arise 
‘before the Federal Court in its original and appellate juris- 
diction regarding waters may be numerous. Disputes in 
land, -in sea, in rivers, in lakes and in inland waterways may 
arise between riparian states on opposite sides or between states 
in the upper and lower reaches. Disputes about the ownership 
of gulfs and bays and /etritorta} watens would be no less 
frequent, 


oe 


| 
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The territory of: à, Province or State consists of lands 
within its boundaries. ‘If it is one with a sea-coast the 
water that is touching ‘its land, forms its boundary. These 
boundary waters are of two kinds, national waters and territorial 
waters. Territorial waters are ordinarily waters within the 
distance of 3 miles from the sea-coast. National waters are 
waters within lakes, canals and rivers together with their mouths 
whether they are ports, harbours, gulfs and bays. _ Suppose there 
are lakes, landlocked ‘seas or harbours with territories of several 
provinces or states round them, say for instance the Gulf of 
Cutch or the Gulf of Cambay or the Harbour of Cochin or 
again lakes like those of Geneva in Europe, or ‘lakes similar to 
Huron, Eric and Ontario in North America. It is likely that 
disputes might arise with respect to the ownership of such lakes 
and landlocked seas. 


IV. (bi) Rivers—as boundaries. 


Rivers are likely to give rise to disputes of various forms, 
both interstatal and interprovincial. Many rivers do not run 
through the lands of one'and the sameiustate or province. They 
may be (a) boundary rivers separating provinces or states at 
some stage of their course; or (b) they may run through more 
than one. province or state. Most of the Indian rivers such as 
the Indus, the Ganges, the Brahmaputra, the Mahanadi, the 
Godavari, the Krishna and the Narmada share both features. , 


IV. (bb) Non-navigable boundary rivers 


The boundary rivers have credted many disputes between 
two states. Such rivers belong to the territory of the States 
or the Provinces they separate, the boundary line as a rule, run- 
ning either- through, the middle of the river if it is non-navigable 
or through’ the middle of the middle channel of the river in 
the deepest stream if it is navigable river. Véry often ques- 
tions might arise for the,decision of the Federal Court as to 
what happens to the boundary to the provinces or states when 
the boundary river gradually or suddenly changes its course. 
Sometimes in the course of' such change an island or a portion 
of land belonging ‘to one province or state may be separated 
from it, by the river ruining in altered course. In the case of 
a sudden change in the course of the river the boundary is the 
same as before; but in case of a slow, gradual, imperceptible 
change, the boundary i is altered, with it. An important case 
arose in the State of ' Missouri v. Siate of Kentucky, (11 
Wale 395); there the question was whether the channel in 
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the Mississippi, admittedly the boundary between the two states 
followed the river in its wanderings or whether the boundary 
remained the same, although the river minded to change its. 
channel. The possession of an island known as Wolf Island 
depended upon the question for, in 1820, when Missouri was as 
a State with its eastern boundary the middle of the river, Wolf 
Island lay to ‘the east of the main channel of the river and 
therefore within the sovereignty of Kentucky, whereas at the 
time of the suit, the main channel of the river was to the east 
of the island which was therefore claimed by Missouri as within 
its sovereign jurisdiction. To determine the jurisdiction, the 
two states appeared before the bar of the Supreme Court, the 
State of Missouri bringing her bill claiming the island against 
the State of Kentucky. The question raised as to the justici- 
able character of the dispute was decided in favour of. the 
Supreme Court jurisdiction and it was held that when Missouri 
was admitted as a State, the Wolf Island belonged to the State 
of Kentucky and the change in the channel of the river being 
sudden, the boundary must be taken to be as before and the 
State of Kentucky retained the sovereignty over the Wolf, Island 
as before. ga Rii Ang 


A case of a sudden change, by avylsion within a year in the 
course of the Mississippi river, a boundary river, arose in the 
State of Nebraska v. State of Iowa, 143 U.S. 351; which was 
an original suit brought ‘in the Supreme Court of the United 
States by the State of Nebraska against the State of Iowa, the 
object of which is to have the boundary line between the two 
states determined. In 1877 there were marked changes in the 
course of the channel of the Mississippi river so that in the 
latter year it occupied a very different bed from that through 
which it flowed in the former year. Out of these changes has 
come this litigation, the respective states claiming jurisdiction 
over the same tract of land. The Supreme Court held it was a 
case of avulsion and not accretion and that in 1877 the river 
suddenly made a new channel and that the boundary line bet- 
ween the two states does not follow the vagaries of the Missouri 
river butt remained, before as after, in the old channe? and in the 
central line thereof. When land borders on running water, and 
the banks are changed by that gradual process known as accre- 
tion, the riparian owner’s boundary line still remains the same, 
although during the years by this accretion, the actual area of 
his possession may vary. It is equally well settled that where 
a stream which is a.boundary, from any cause suddenly abandons 
its old and seeks a new bed, stich a change of channel works 

I : 
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no change of boundary; and that the boundary remains as it was, 
in the centre of the old channel, although no water may be 
flowing therein. This sudden and rapid change of channel is 
termed in law; “avulsion”. The same principles were applied 
in a boundary dispute again between the same two states in 
Missouri v. State of Nebraska, 196 U.S. 23, where there was 
a sudden change in thei bed of the Missouri river in twenty-four 
hours and it was held. to be a case of avulsion causing no change 
in the original boundary. l 


IV. (bb) (ii) Navigable Boundary Rivers. 


In the case of Nayigable boundary rivers, as in the case of 
Ganges, the Indus and the Brahmaputra running through, various 
provinces or states, dispute might arise as to the boundary of 
such provinces or states. The middle of, the navigable portion 
of. the river, t.e., the deepest depression in its bed will be the 
boundary. An exact case arose in the United States, the State 
of Iowa v. State of Ilinois, 147 U.S. 1. The dispute was 
due to the.conflicting claims of the two states as to the channel 
of the Mississippi river which separated the two states. Iowa 
insisted that the boundary line should be drawn in the middle of. 
that river, equally distant’ from its banks, without regard to the 
channel of navigation. ‘Illinois contended on the contrary, that 
it should be the main channel, the channel of commerce, or as 
it is called the steam boat channel of the river. The question 
arose in a very interesting way, because of a bridige spanning 
the Mississippi between Hamilton, on the Iowa side, and Keokuk, 
on the Illinois side of the river. Iowa claimed and taxed the 
bridge to the mathematical centre of the stream. Illinois 
claimed and taxed the bridge to the steam boat channel. The 
claims of; the two states overlapped, Iowa taxing 225 ft. less of 
the bridge than it would be entitled to tax, taking the middle of 
the stream as its boundaries, and Illinois taxing 941 ft. including 
therein the 225 ft. of the bridge which Iowa, according to its 
claim, could but did not. tax. To have the boundaries settled 
beyond dispute, Iowa filed its bill in the Supreme Court setting 
up these facts. The state of Illinois filed its answer. The 
Supreme Court held that where a navigable river separates 
two neighbouring states, the Thalweg, or middle of the 
navigable channel forms the-line of separation. Formerly 
a line drawn along the middle of the river, the medium 
flum acquae was regarded as the boundary line; and 
still will be regarded prima facie as the boundary line, except as 
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to those parts of the river as to which it can be proved that 
the vessels which navigate those parts keep their course habitu- 
ally along some channel different from the medium fiium. 
When this is the case, the middle of the channel of traffic is 
now considered the line of demarcation of traffic. Mr. Justice 
Field gave his approval to a passage which Sir Edward Creasy 
had himself quoted from Sir Travers Twiss who observed that 
“Grotius and Vattel speak of the middle of the river as the line 
ofi demarcation between two jurisdictions, but modern publicists 
and statesmen the more accurate and more equitable boundary 
line of the navigable mid-channel. If there be more than one 
channel of a river, the deepest channel is the mid-channel for the 
purpose of territorial demarcation; and the boundary line will 
be the line drawn along the surface of the stream corresponding 
to the line of the deepest depression.’’ Again in a recent case 
New Jersey v. Delaware (291 U.S. 361) decided by the 
United States Supreme Court, the question was as to where in 
the Delaware river which separates the States of New Jersey 
and Delaware, was located the true boundary line between 
them. As to this question there has been more or less contro- 
versy between the two states almost from the establishment of 
the Union. The Supreme Court held that the houndary line 
was the low water-mark of the Delaware river on the New 
Jersey side, the true boundary was the Thalweg or middle of 
the main channel of navigation in the river. Jna learned 
judgment Mr. Justice Cardozo concluded that: 


“International law to-day divides the river boundaries between states 
by the middle of the main channel when there is one and not by the geo- 
‘graphical centre half way between the banks. The underlying rationale 
of the ‘Thalweg’ is one of equity and justice. A ‘river’ in the words of 
Holmes, J. (New Jersey v, New York, 283 U.S. 336 at 342) is more 
than amenity, it is a treasure’. If the dividing line were to be placed in 
the centre of the stream rather than in the centre of the channel, the 
whole track of navigation might be thrown within the territory of one 
state to the exclusion of the other. Considerations such as these have less 
importance for commonwealths or states united under a general governs 
ment than for states wholly independent. None the less the same test ‘will 
Þe applied in the absence of usage or convention pointing to another. 
International law, or the law that governs between sates, has at times, 
like the common law within states, a twilight existence during which it 
is hardly distinguishable from morality or justice, till at length the impri- 
matur of a court attests its jural quality.” 


A river must be navigable throughout the year if it is to be 
regarded as navigable. Sannidhiraju Subbarayadu v. Secretary 
of State for India, (1927) 53 M.L.J. 868: I.L.R. 50 Mad. 
‘961. The gradual nature of the accretion causing the change 
of the river depends upon evidence. It would not be 
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prestmed from “thé ‘obliteration of ‘all’ marks on the 
surface of the land accreting. . Pahalwan : Singh v. Muhessur 
Buksh Singh, (1871) 16 W.R. (P.C.) 5. Land formed by 
accretion to a bank of the river belongs to the owner of the 
bank. There is no difference whether the accretion is caused by 
natural or artificial means. John: Deo Dem Raja Subkri sto v. 
The East India Company, 6 M.I.A. 267. 


There does not seem to be in Madras as the Reg. IX of 
1825 in Bengal, an express law embodying the principle that. 
gradual accretion enures to the land which attracts it; but the 
rule, though unwritten, is equally well established. Sri Balusu 
a Lakshmanuna v. The Collector of Godavari, (1899) L.: 

26 I.A. 107: LL.R: 22 Mad. 464 at 467 (P.C.). In the 
oe of State for India v. Raja of Vizianagaram, (1921) 
42 M. L. J. 589: L. R. 49 I.A. 67: I. L. R. 45 Mad. 207 (P. 
C.), it was argued .on behalf of the appellants that, 
even if the lands in queson were accretions to Raja’s 
lands by the settled law of England, which the appellant 
argued was the law -applicable to. Madras, land to be 
an accretion must be for med by gradual, slow and imperceptible 
degrees as laid down in Rex v. ‘Lord Yarborough (1824, 3 
B. & C. 91 affirmed in 1826, 2 Bli. N.S. 147) and other English 
authorities and he alleged that the accretion in the present case 
was not formed by “gradual, slow and imperceptible degrees.” 
On the other hand, the Board were referred to S. 4 of Beng, - 
Reg. 11 of 1825 which applied only to the Presidency of Fort 
William and the law in force in the Madras Presidency is the 
English law of accretion: of| ‘gradual, slow and imperceptible’. 
But the Privy Council did not think it necessary to decide this 
point, The word ‘gradual’ with its qualifications ‘slow and 
imperceptible’ only defines a test relative to the conditions to 
which it is applied. In other words the exact rate of progress 
necessary to satisfy the rule when used in connection with 
English. ‘tivers is not necessarily the same when applied to the 
rivers of India. At p. 212, they observe that in dealing with 
the great rivers of India and comparing them with the rivers in 
England it is necessary to bear in mind the comparative rapidity 
with which formations and additions take place in the former. 

“The Privy Council held that the accretions must be held to be slow, 
gradual and imperceptible.” ` 

In Pahalwan Singh v. Maharaja Mohessur Buksh Singh 
Bahadur, (1871) 16 W. R, (P.C.) 5, the Privy Council divided 
certain alluvial accretions which had formed at the junction of 
two riparian estates by a line drawn from the point of such junc- 
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tion perpendicular to the course of the river. It is submitted that 
the same principle will apply even if the two riparian owners are 
two units of the Indian Federation. 


IV. (bb) (iii) Rivers abandon their usual course and dry up 


Sometimes a river suddenly abandons its usual bed altoge- 
ther and dries up completely. In such a case,. the boundary 
remains the same as before, i.e., a line running through the 
middle of the river in the case of non-navigable river, or a line 
passing through the middle of the old Thalweg in the case of 
navigable ‘river, t.e., the old deepest stream in the middle of the 
river. But if the place of the old deepest stream is not ascertain- 
able, then through the middle of the river as in the case of 
non-navigable rivers. (Oppenheim, Public International Law, 
Vol. I, 4th Edn. p. 426 & foot note 9). 


V. Injury to the lower riparian state by disposal of sewage 


Disposal of sewage by an upper riparian Province or State 
to the detriment of a lower riparian Province or State is a 
dispute over which the Federal Court can exercise jurisdiction. 
In a case reported in the Supreme Court of the United States, 
in State of Missouri v. State of Illinois, 180 U.S. 208, the 
State of Missouri charged the state of Illinois and the District 
of Chicago with the commission of an intolerable nuisance by 
emptying the sewage of that city into the Mississippi river, thus 
polluting the river as it flowed past the State of Missouri, to 
the great detriment of the people of that State and to the 
State itself, and a prayer for injunction to restrain the acts 
complained of. The State of Illinois demurred inter alia that 
the Supreme Court of the United States has no jurisdiction 
because the matters complained of do not constitute any con- 
troversy between the State of Missouri and the State of 
Mississippi. Mr. Justice Shiras had no doubt as to the juris- 
diction of the Supreme Court. He said: 

“Tt is true that no question of boundary is involved, nor of direct property 
right belonging to the complainant state. But ii snust surely be conceded 
that, if the health and comfort of the inhabitants of the State are threatened, 
the State is the property party to prevent and defend them. If Missouri 
were an independent sovereign state, all must admit that she could seek 
a remedy by negotiation and that failing by force. Diplomatic powers 
and the right to make war having been surrendered to the General 
‘Government, it was to be expected that upon the latter would be devolved 
the duty of providing a remedy and that remedy, we think, is found in 
the constitutional provisions we are considering. The health and comfort 
of the large communities inhabiting those parts of the States situated on 


the Mississippi river are not alone concerned, but contagious and typhoidal 
diseases. may spread themselves throughout the. territory of. the State. 
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Moreover substantial impairment of the health and property of the towns 
and cities of the Sitate situated on the Mississippi river, including its com- 
mercial metropolis would injuriously affect the entire state. And there- 
fore the jurisdiction of the Supreme Court was recognised to entertain 
such suit.” | 


vV. (a) The threatened invasion must be clear. 


Before the Federal, Court can be moved to exercise its power 
to control the conduct! of one State at the suit off another, the 
threatened invasion of Such rights must be established by clear 
and convincing evidence. New York v. New Jersy, 256 U.S. 
296. Hence a suit in which the plaintiff state alleged that its 
citizens were injured by the administration of the laws of the 
defendant state was held not to present a controversy between 
states. Louisiana v. Texas, 176 U.S. 1. The jurisdiction of 
the Federal Court does not extend to a suit by a state to recover 
ae for the breach of! its own municipal laws. WiScousin 

. Pelican Insurance Co., 197 U.S. 200%: 


VI. Disputes about Water supply 


The dispute out of. water-supply that might arise between 
the various units of the Federation are numerous: and they 
would be justiciable by the Federal Court, except those that are 
excepted under Ss. 130, 131, 132 and 134 of the Government. of 
India Act. Under the above ‘sections, if a federal unit is 
affected with respect to [the use, distribution or control of 
water from any natural source of supply by the executive or 
legislative action or by the failure of any authority to exercise 
any of their powers, then the aggrieved unit would be entitled 
to appeal to the Governor-General acting in his discretion, who, 
unless he rejects it summarily, would appoint an Advisory 
Tribunal to inquire into and recommend on the question, and 
would decide the dispute; according to his discretion. But the 
powers of, the Governor-General is not extended to a case where 
one unit is desirous of securing the right to make use of water- 
supplies in the territory of another unit, but only to a case of, 
one unit using water to the detriment of another. 


Disputes might arise, regarding the regulation of, water- 
supply of interstate or interprovincial rivers flowing through 
various states or provinces. The quantity of flow to the lower 
riparian state might be considerably reduced by the diversion of 
water of a river for lawful and unlawful purposes by the upper 
riparian state. In a suit brought by a State against another 
to prevent the latter from diverting from the-citizens of 
the former, the water of an inter-state stream, the 
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Supreme Court of the United States held that it is 
a justiciable dispute and granted relief. Vide Wyoming v. 
Colorado, 259 U. S. 419, and State of Kansas v. State of 
Colorado, 185 U.S. 125. Under the Government of India Act of 
1935, such disputes will be decided by the Governor-General in 
his discretion on the recommendation of the Committee. 


Oppenheim in his “Public International Law” Vol. I, p. 381 
(4th Edn.) says:— l 
“Apart from navigation of rivers, the question of utilisation of the 
flow of rivers is of . importance. With regard to national rivers, the 
question cannot indecd be raised, since the local State is absolutely un- 
hindered in the utilisation of the flow. But the flow of non-national and. 
international rivers is not within the power of one of the riparian states 
for it is a rule of international law #hat no state is allowed to alter the 
material conditions of the territory of a neighbouring State. For this 
reason a state is not only forbidden to stop or divert the flow of a river 
which runs from its own to a neighbouring silate, but likewise to make 
such use of the water of ‘the river as either causes danger to the neigh- 


bouring state or prevents it’ from making proper use of the flow of the 
river on its part.’’ 


VII. Canals—-Boundary Disputes relating to 


It is possible that a canal might belong to two or more 
states or provinces. Boundary disputes arising between the 
riparian owners will have to be decided by applying the same 
law as are applicable to boundary rivers and interstate rivers. 
For example, the backwaters on the Wese Coast of South India 
extending from Tirur to Trivandrum belong to the British 
India and the’ States of Cochin and Travancore, and many 
disputes are likely. to arise which will have to be decided by the 
Federal Court. 


VIII. Territorial Waters 


The question as to which waters are within the territo- 
rial jurisdiction of a particular state or Province is one which 
the Federal Court will have to decide. The Lockken, (1918) 34 
T.L.R. 594. Fishing and Fisheries beyond territorial waters 
form a Federal subject and the States or Provinces have no right 
over them. But fishing and fisheries within the territorial 
waters fall within the authority of Provinces or States and, 
often, disputes might arise between Federal Government and a 
State or a Province as to the limit of, territorial waters. 


Three miles limit 


Those parts of the sea, lying between the low water mark 
and 3 miles from it into the sea are known as territorial waters 
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over which the riparian provinces or states have the right. 
Very often, disputes might arise as between the constituent units, 
and sometimes between the Federation and the units as to the 
right to fisheries, coastal trade (cabotage as it-is called), etc., 
within the maritime belt. (a) The right to fisheries, whether 
fish, pearls, amber or products of the sea belong to the littoral 
states. The Presidencies of Madras and Bombay and also 
portion of the Chief Commissioner’s province of Sind and the 
native states of; Travancore, Cochin, Baroda, Cambay, and Cutch 
form the littoral provinces or states of the Arabian sea. Such 
Provinces or States are entitled to the products of the sea or 
coastal fishing within ‘the territorial waters. Customs duties 
may be levied on the;merchantmen entering the territorial 
waters of. these provinces or states. (b) They may exclude 
foreign merchantmen.’ Each Province or State is exclusively 
entitled to its maritime, belt and is entitled solely to its coastal 
trade and any interference with it will involve in disputes. (c) 
The littoral Provinces or States may exercise control within 
their maritime belt in the interest of customs duties. The 
Provincial list in Schedule VII of the Government of India Act 
specifically gives to Provinces the right to coastal fisheries. If 
an island were to arise within the maritime belt, that island 
should be treated as the land and the three mile limit should be 
measured from that island. In the case of The Anna, (1805) ` 
5 C. Rob. 373, when' a British Privateer captured a Spanish 
ship near the mouth of the Mississippi but beyond 3 miles 
from the mouth and‘when it was brought before the Prize 
‘Court, the United States laid claim to it on the ground that it 
was captured within its territorial waters, as the capture was 
within 3 miles from a small mud island within the Territorial 
waters of the United States, though it was beyond the three 
mile limit from the. shore of the United States. See also 
Secretary of State for India v. Chelikani Rama Rao, (1916) 31 
M.L.J. 324: L.R. 43:1.A. 192: I.L.R. 39 Mad. 617 (P.C.), 
where the island at the mouth of the Godavari was held to 
belong to the Government of India who was the owner of the 
territorial waters, and not to the Zamindar, the owner of the 
land adjacent. Conversely when an island within the territorial 
waters disappears by forces of nature, then the three mile limit 
of, the territorial waters has to be counted from the main land. 
‘The disputes between the Federation and the units, or between 
the units themselves arising from the violation of the above 
rights are justiciable by'the Federal Court. - 
k il : 


4 
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VIII. (a) History.of the territorial waters and its -limit or 
extent , a TF l 


As regards the three mile limit of the territorial waters, in 
England, the common law was not prepared to recognise this 
jurisdiction over the - three mile limit. Harris v. Franconia, 
(1877) C.P.D. 173 and Keg v. Keyn, (1876) 2 Ex.D. 63. 
In Reg v. Keyn, the question arose as to the extent of the 
‘criminal jurisdiction of the crown. The point at issue was 
-whether a foreigner in command of a foreign ship and bound 
for a foreign port could be indicted for manslaughter of a 
passenger in a ship which he ran down within three miles of 
the English coast. It was held by a majority of the court 7 
against 6 that the court had no jurisdiction to try the prisoner 
on the ground that prior to 28 Hen. 8, c. 15, the admiral had 
no jurisdiction to try offences by foreigners on board foreign 
ships, whether within or without the limit of three miles, from 
the shore of, England; that that and the subsequent statutes only 
transferred to the common law court and the central criminal 
court the jurisdiction formerly possessed by the admiral and 
that, therefore, in the absence of statutory enactinents, the 
central criminal court had no power to try such an offence. 


VIII. (b) The Territorial Waters Jurisdiction Act 


As a result of this refusal of the courts to recognise the 
jurisdiction over territorial waters, Parliament passed the 
Territorial Waters Jurisdiction Act, 1878 (41 and 42 Vict, c. 
73) which extended to India, declaring the rightful jurisdiction 
of the crown to extend and. to have always extended over the 
open sea adjacent to the coast of the United Kingdom and all 
other parts of; Her Majesty's dominion to such a distance as is 
necessary for the defence and security of such dominions.. It 
may be noted that no definite limit is. given to this jurisdiction. 
S. 2 provides that an offence committed by a person,. whether he 
is or is nota subject, on the open sea’ within the terri- 
torial. waters is an offence, within the jurisdiction of 
the admiral, although it may-have- been committed on board or 
by means of a foreign ship, and the person committing the 
offence tried arid punished. In reference tò the sea (S. 7), 
it means that part of the sea adjacent to the coast of the 
United Kingdom, or the coast of-some other part of Her 
Majesty’s Dominions, as is deemed by international law to be 
within the territorial sovereignty of Her Majesty: and for the 
purpose of any offence declared by the Act’to be within the 
jurisdiction of the Admiral, any part jof the open isea within 

J 
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one marine league of, the coast measured from low. water , mark 
is deemed to be open sea within the territorial waters of His 
Majesty’s Dominions.. Thus the claim to territorial waters is 
‘referable to the purposes of defence and sécurity of the realm 
‘to. the extent to which international law will allow. But in 
regard to crime, the courts will have jurisdiction over crimes 
‘committed at sea within a marine league of the coast. 


VIII. (e) Claim beyond the three mile limit - 


But in ‘practice, the sovereign states have claimed juris- 
diction beyond the three mile-limit seawards-for certain definite 
purposes, those of police, revenue, public health and fisheries. 
Among these is to be included the right'exercised by neutrals to 
‘prevent hostilities between belligerents in the neighbourhood of 
their coast. In the reign‘of George III, a series of “Hovering 
Acts” were passed to prevent smuggling, where in some. cases, 
jurisdiction up to one hundred miles was given. But the law 
officers in 1850 expressed the opinion that that type of legis- 
lation could not be supported. The earlier Hovering Acts were 
repealed and in their place was a provision authorising the for- 
feiture of any ship belonging in whole or part to British 
subjects or having half the.persons on Board subjects of Her 
Majesty if found with, prohibited goods on board within the 
three leagues cf the coast of the United Kingdom. See S. 179, 
Customs Consolidation Act, 1876. Legislation of the nature 
having extra-territorial ' effect is held recently to be within the 
legislative competence of a self-governing dominion. See 
Croft v. Dunphy, (1933) A.C. 156. 

In 1916, in the Secretary of, State for India in Council v. 
Chelikani Rama Rao, (1916) 31 M.L.J. 324: L.R. 43 I.A. 
192: I.L.R. 39 Mad. 617 (P.C.), ‘Lord: Shaw approved of the 
dictum of Parker, J., in Lord Fitzhardinge v. Purcell, (1908) 
2 Ch. 139 ati 166, that the bed of the sea, at any rate, for some 
distance below low, water-mark, and the beds of tidal navigable 
rivers vested in the crown. In Lord Advocate v. Wemyss, 
(1900) A.C. 48, the crown was treated as owner of minerals. 
in the bed of the sea and below the low water-mark. 


In the matter of the three-mile limit, the Privy Council, 
in: Attorney-General for British Columbia v.. Attorney-General 
for Canada, (1914) A.C. 153 at 174, expressed the opinion 
that the portion was one of uncertainty. It was said: 


“The doctrine of the zones compromised in the former (three ‘mile) 
limit .owes its, origin to: comparatively modern authorities on public inter- 
national law. Its meaning is still in cohtroversy. The questions. raised 
thereby affect not only the empire generally;-but also the rights of foreign: 
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nations as againsti the crown and of, the’ subjects of the crown as against 
other nations in foreign ‘territorial waters. - ` Until, ‘the* powers have ade- 
giaately discussed and agreed on the-meaning of thé doctrine: at a conference, 
it is not desirable to say that any municipal tribunal should pronounce: on 
it. It is note probable that in connection with the ‘subject of. trawling 
the topic may be examined at such a conference. . Until then, the con- 
flict of judicial opinion which are in Reg. v. Keyn, (1876) 2Ex.D. 63, is 
not likely to be settled, nor is the conclusion likely to be reached on the ques- 
tion whether the shore below low water-mark to within ‘three miles. of the 
coast forms part of the territory of the crown or is merely subject) to special 
powers necessary for protective and: police ‘purposes. . The obscurity’ of the 
whole topic: is made plain in the judgment of Cockburn, C.J., in that case. 
But apart from these difficulties there is the decisive consideration that the 
question is not one which belongs to the domain of municipal law alone”. 
This opinion was approved in 4. G. for Canada y. A. G. 
for the Province of Quebec, (1921) 1 A.C. 413. There- the 
question raised for consideration related to the public right of 
fishing'i in tidal waters of Quebec. Viscount Haldane, in giving 
the opinion of the Council, said at p. 431: 


“The Chief Justice, following their Lordships’ view, Recessed in the 
British -Columbia case, declined to answer so much offany of the questions. 
raised as related to the three-mile limit. As to this their Lordships agree 
with him. It is highly inexpedient in a controversy of a purely municipal. 
character such as the present, to express an opinion on what is really a 
question of public international law.’’ 

The extent of the territorial'waters, except for crimes com- 
mitted within three miles of the coast-is yet undefined and the 
court will not regard the three-mile limit as so definite a rule 
of international law as to be. regarded ab part of- the law of ‘the 


land. ds a ee ea ee ae 
IX. Ports, Harbours ad Mouths of “Rivers: 


Ports, Harbours and mouths oif rivers are national. When 
foreign merchantmen enter them or when they cast anchor in 
the maritime belt, they and the persons therein fall within the 
jurisdiction of the littoral state in case peace and order outside 
the ship are disturbed, or persons’ other than the crew 
or passengers are affected: But this jurisdiction’ would be 
limited when the vessel is compelled to enter a port in distress, 
because the ship should then be regarded as ex-territorial. By 
an international regime of Maritime Ports convention held at 
Geneva on December 1923 (including Great Britain and 
other States) the -contracting parties are to enjoy equality 
o'f treatment in and freedom of access, to their maritime ports 
in respect’ of their sea-goinlg vessels used, for foreign trade. ` 


- In the case of harbours, ifi one-and the same littoral ‘state. 
or province enclose them, they belong to that state or Province.- 
And if two or mire littoral states enclose, them, they belong to. 
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those states or provinces ad medium. fiium aquac . In the case 
of Bombay and Madras harbours, there is no chance of any 
‘disputes between the constituent units of the Federation. But 
‘as regards the Cochin harbour the chances of conflict between 
the Travancore, Cochin and the Federal Government are bound 
to be frequent and they will nave to be decided by the Federal 
Court. 
X. (a) Disputes relating to-G@ulfs and Bays 

I£ Gulfs and Bays, such as the Gulf of Cutch, Gulf of Cam- 
‘bay, Gulf of Renn and Gulf of Mannar, are enclosed ‘by one and 
the same littoral provinces or states such as Bombay, Sind, Cutch 
and Kathiawar, disputes might arise between them with respect to 
rights of fishery. Disputes as to the proprietary rights over 
them will have to be incidentally decided. Gulfs amd Bays 
enclosed by one andthe same littoral belong to that Province or 
State, if the width of the entrance from the sea does not 
extend more than six miles, i.e., three miles from each side. But 
if the width exceeds more than six miles, t.e., 3 miles from each 
Side and they are enclosed by the land of one and the same 
littoral state, there is a difference of opinion amongst writers. 
Vide The Fagernes, (1927) P. 311. 


Great Britain, Germany, Belgium, Holland id the United 
States seem to think that if the entrance of the gulfs and bays 
exceed ten miles, then they cannot belong to the territory of 
the littoral state. But the practice of other countries exceed 
this limit. The institute of International law has voted in 
favour of a twelve mile wide entrance. g 


But gulfs and bays surrounded ‘by lands of more than one 
littoral state or province are non-territorial, even if their 
entrance is very narrow. ‘They.are parts of the open sea, the 
marginal belt inside the bays and gulfs excepted. - They are 
open to vessels of all nations including men of war and foreign 
fishing: vessels both in:time of peace and war and those vessels 
are not bound to comply with the municipal regulations of the 
littoral State or Province in time of peace. Oppenheim in his 
Public International kaw, Vol. I, 4th Edn. (1928), says at 
p. 411: 

"As regards navigation, fishery and jurisdiction in territorial gulfs and 
‘bays, the majority of publicists contend that the same rules of the law of 
‘nations are valid as iù the case of navigation and fishery within the terri- 
torial maritime belt. The right of fishery may, therefore, exclusively be 
reserved. for subjects of. the littoral state. And navigation, cabotage 
excepted, must be open to! merchantmen of all nations, though foreign men. 


of war need not be admitted, unless the gulfs or bays in question form 
part of the highways of ihternational traffic.’ ~ 


. | 
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X. (b) Disputes relating to Straits and channels 


In India, there are not very many Straits, to create disputes. 
to call for adjudication by Federal Courts. All Straits which 
are not more than 6 miles wide are territorial. If the Straits- 
divide the land of one and the same province or, state, it belongs. 
to that province or state (ie, territorial). But when it 
divides ‘the territory of two different provinces or states, it 
belongs to both, the dividing line being the mid-channel. When 
a Strait is more than 6 miles wide and enclosed by land of 
the same state and if it can be commanded by coastal batteries, 
then the majority of writers agree that it can be territorial. All 
rules of the law of nations concerning navigation, fishery and 
jurisdiction within the maritime belt apply likewise to naviga- 
tion, fishery and jurisdiction within the Strait. Once Great 
Britain claimed the narrow seas, namely, St. George Channel, the 
Bristol Channel, the Irish Sea and the North Channel as terri- 
torial. A recent case, The Fagernes, (1927) P. 311 
shows that Great Britain is giving up its claim to such an 
unlimited degree. In 1926, a collision occurred in Bristol 
Channel between an Italian vessel and a British vessel and as a 
result the Italian vessel was sunk. The plaintiff, the owner of 
the British vessel commenced an action for damage caused to 
the ship. The place of collision was 10 or 12 miles distant 
from the English coast and 934 or 74% miles from the Welsh 
coast. The defendant contended that the place where the collision 
took place was not within the jurisdiction of the Court. Hill, 
J.,,held that it was within the jurisdiction. It went upon appeal 
where the Attorney-General in consonance with the general trend 
of the more recent opinion.informed the Court that.the crown 
is not going to claim jurisdiction over the place where the 
collision occurred. But Bankes, L.J., said at p. 320, that the 
question has never been authoritatively answered, except in 
cases (1) where some effective occupation has been proved, or 
(2) some statutory recognition established, or (3) where the 
opening is so narrow as to admit of no doubt. The answer to 
the question can be sought in the domain of international law, 
or in the case of our own country, in our common law”. In 
Anna Kumaru Piilai v. Muthupayal, (1903) 27 Mad. 551, we 
find an application of the principles that rights beyond 3 miles 
could be acquired by a province by user. It was held in this 
case that the right to collect shell-fish in the gulf! of Mannar 
was acquired through user by the coastal population for centu- 
ries, by licences granted to collect shell-fish by the rulers of the 
littoral states. It may be noted that this gulf is so extensive as 


« 
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to be bounded on the west by the Indian mainland, on the east: 
by Ceylon, on the north by Adam’s bridge, while to the south 
it is open to sea: and the shell-fish beds are beyond the three- 
mile limit. If, instead,of the user by. the coastal population, the 
user is by a constituent unit of the Federation, its right will 
have to be recognised by the Federal Court. 


XI. Disputes over air—cujus et solum,. usquas ad coelum, ad et 
inferos 


The development of aerial navigation might give rise to 
various aerial disputes, consequent upon the assertion of, right 
over the air by States or Provinces. Various units of the 
Federation may like to have an air-craft and may like to go 
from one end of the country to the other. and will in the, course 
of the journey, have to travel through several units. . It is true 
that under the new constitution, to the Federal Legislature i is given 
the power to enact laws for Air-craft, Air-navigation, the provi- 
sion for aerodromes, regulation and organisation of Air-traffic 
and of aerodromes. ‘Till the Federal legislature chooses to 
make laws of guidance. for settling disputes between them, the 
Federal Court will-have to call in aid the principles of Public 
International Law. In the words of Oppenheim, Vol. I, p. 424 ` 
(4th Edn.): . 

“The practice of states seems to accord with the theory of the sove- 

reignty of the subjacent state in the air-space over its territory and waters, 
both national and territorial, unmitigated by any servitude or other right of 
innocent passage.’ 
_  Grotius was of opinion that the air, like the open sea, was 
incapable of appropriation. Bit in modern times, this holds 
good only; as regards the air over the open space and unoccupied 
territory. 


XI. (a) Three theories . 


- Various were the views entertained regarding the right to 
‘air superincumbent on land and territorial waters, namely, (1) 
that the air space is free to all nations, (2) that the air space 
of the lower zone is national, belonging to the state and of the 
higher zone is international belonging in common to all nations, 
(3) that the air space belongs to the subjacent state subject to 
a servitude of other nations, namely, a right of innocent passage 
for foreign civil but not military air-craft. 


XI, (a-1) Three theories examined 


“Jaines Wilford Garner i in his Tagore Law Lectures, (192 
‘on “Recent Developinenits i in International Law’’ gives a’ detailed 
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history. The air space above a subjacent space maybe divided 
into three zones, the remotest, the nearest and the middle. -The 
remotest zone is closed to man on account of its temperature. 
The nearest zone immediately above the earth may be regarded 
as a sort of} an appurtenance to the soil upon which it abuts. 
In this zone, buildings are erected, telegraph and telephone wires 
stretched, and in it take place many of the activities of man 
which the state regulates or prohibits. The height of it may be 
extended to that of the tallest buildings plus the height of any 
telegraphic or other installations which may be erected upon 
them. Professor Rolland places this height at 330 meters. 
The middle zone is available flor international navilgation and 
the transmission of wireless correspondence. 


(a) There are those who maintain the general principle 
of the freedom of the air, but allow, the subjacent 
state a certain right of control for purposes of protection and 
conservation without restriction as to height. The Institute of 
International Law at its meeting in Ghent declared in Art. 1 
that 


“the air is free: states have over it in times of peace and in times of 
war only the right necessary for their preservation” 


but i in Art. 3 recognised the right of each state so far as is 
necessary for its security to prevent above its territory and 
territorial water, and “as high as need be”, the passage of hert- 
zian waves. This view was re-affirmed by the Institute at its 
Madrid meeting in 1911. 


(b) There is also the view that the subjacent state is 
absolutely sovereign over the whole aerial space above its terri- 
tory without regard to height, but that it is limited by the 
right of innocent passage by aviators of other states. This view 
was reached by an unofficial Congress of Jurists held at Verona 
in 1910. This is also the view enunciated in the convention 
relating to international navigation, agreed to by the represen- 
tatives of, the allied and associated powers at the Peace Con- 
ference at Paris in 1919. 


The advocates of, the theory of absolute freedom of the 
air were older jurists who wrote when aerial navigation and the 
use of air ds a medium of ‘telegraphic communication was un- 
known. In 1902, they claimed the absolute freedom of air upon 
the analogy: of the freedom of the High Seas. But the analogy 
is fallacious, in that the sea abuts the riparian state horizontally, 
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while the air rests upon it vertically. There is no danger.to the 
riparian state by acts resulting from the navigation of the High 
Seas, such as collision; etc., but such acts occurring in the air: 
space above the subjacent state may directly affect it and prove 
a danger to its inhabitants below. Further, a limited control 
is essential for its national defence and self-preservation, and’ 
also for prevention of violation of its laws relating to criminal, 
revenue, immigration, health and neutrality, etc. On the above 
grounds, the principle of absolute freedom of the air space is 
not recognised to-day. ' 


The opposite extreme, t.e., the absolute sovereignty of the 
state below over air space above it, both in times of - -peace and. 
war seems also hardly defensible, on the ground that in the 
case of landlocked states, which have no sea border, they would 
be entirely dependent, uponithe will of the states which lie across: 
the path of voyage. To prevent the passage of air ships etc., 
which have no idea of landing, on or causing injury to the sub- 
jacent state, except the possible, falling off wrecked air-craft, 
without limitation as to! height, would be pushing the doctrine of 
sovereignty too far. At the meeting of the Institute of 
International Law in ‘1906, Westlake advocated the solution 
which recognised the ‘sovereignty of the subjacent state over: 
the superincumbent air, space without limitation as to height. 
but subject to a servitude of innocent passage by aviators of 
other countries. He had few supporters to start with but his. 
view gained more adherents and! it was approved by the majority 
of the delegates at the; International Conference of the Powers. 
at Verona. The British Aerial Navigation Acts of 1911 under 
which the Home Secretary, for the purpose of protecting the 
public from dangers atising from the navigation of' air-craft,. 
was empowered by: order to prohibit their navigation over areas 
prescribed by the order, and the Aerial Navigation Acts of 1913 
under which the power of the Home Secretary was extended 
to include purposes fon the defence-and! safety of the realm. By 
virtue of this the Secretary of State could prescribe the areas 
in which the air-craft coming from abroad must land. Under 
this newly acquired authority the Home Secretary, by order in 
Council (1st March, 1913) limited the entry to the country by 
certain strips of coast, specified: compulsory landing grounds 
and described the procedure to be observed by visiting air-craft. 
By S. 1 (2) of the latter Act, the power of prescribing by order 
the areas within which jair-craft coming' from outside the United 
Kingdom were to land jand other conditions to be complied with 
by them: 
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XI. (b) Peace Conference at Paris, 1919 


This principle was agreed to by the allied powers at the 
Peace Conference at Paris 1919. Art. 1 of the Convention 
declared that: ' 

“of the contracting states, every state has complete and exclusive 
sovereignty in the air space above its territory and territorial waters.” 

By Art. 2, each contracting party undertakes to accord in 
times of peace freedom of innocent passage above its territory 
and territorial waters provided that the conditions established 
in the Convention are observed. The undertaking to grant 
freedom of passage applies only in times of peace. By Art. 39, 
it is declared that in case of war the provisions of the con- 
vention do not affect the freedom of action of the contracting 
states either as belligerents or as neutrals. By an Act of 1920, 
Great Britain affirmed the full and absolute sovereignty and 
rightful jurisdiction of His Majesty over the superincumbent 
air space above his dominions and territorial waters. The 5th 
paragraph of Art. 34 of the Convention of Paris, by a Protocol 
dated in London, 30th June, 1923, was amended to read, that 
each state represented on the commission (Great Britain, the 
British Dominions and India counting fpr this purpose as oné 
state) shall have one vote. With. regard to the vote of Great 
Britain and the Dominions an important alteration was made 
to the Convention by. a Protocol dated in Paris, 11th December, 
1929, which entered into force on the 17th May, 1933. By this, 
each of the Dominions and India acquired equal voting rights 
with the other States. According to the Warsaw-Convention 
dated 12--10—1924, the unification of certain rules to inter- 
national carriage by air, the United Kingdom passed Carriage 
by Air Act of 1932 to give effect to that:.S. 4 of off which says 
that any liability imposed by Art. 17 of the said first schedule 

`- on a carrier in respect of the death of a passenger shall be in 
substitution for any liability of the carrier in respect of the 
death of that passenger either under any statute or at common 
law and the provisions set out in the second schedule to this 
Act shall have effect with respect to the persons for whose 
benefit the liability so imposed is unenforceable with respect to 
the manner in which it may be enforced. In 1933, a Con- 
vention took place at Rome known as the Rome Convention of 
1933, to regulate the damage caused by air-craft to 3rd parties 
on the surface, signed by 26 countries including India. Sub- 
sequently the Air Navigation Act of 1936 was passed in England, 
amending in certain respects the Air Navigation Act of 1920. As 
stated above, from 1933, India had come to be recognised as a 
K 
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separate unit entitled to'a single vote and it has been provided in 
S. 106 of the Government of India ‘Act of 1935,-that the Federal 
Legislature has power to enact a law by way of implementing 
treaties and agreements with other countries, but it shall do so 
only with the previous consent of the Governor of a Province or of 
the ruler of a Federated State. In the Dominion of Canada, a 
conflict arose between the Dominion and the Provincial legis- 
lature as to the rights to legislate in matters of aerial navigation. 
An appeal was brought by way of a case stated to the Privy 
Council to decide whether the Parliament and the Government 
of the Dominion has the legislative and executive authority to 
perform obligations of ‘Canada or any of its provinces under 
the. Convention of Paris, 1919. The Privy Council regarded 
the subject of aerial navigation as of such national interest and 
importance to the Dominion of Canada and based its reasoning 
upon the obligations which the Dominion had undertaken as a 
signatory to the Paris Convention and held that the whole field 
of legislation in relation to aerial navigation in Canada belongs 
to.the Dominion. The Regulation and Control of Aeronautics 
in Canada, In re, (1932) A.C. 54. 


By the Indian Air-Craft Act: 32 of 1934, ‘the Governor- 
General in Council by notification in the Gazette may make 
_tules regulating the manufacture, possession, use and operation 
of any air-craft or class of air-craft. By S. 100 of the 
Government of India Act of 1935, the Federal Legislature has 
and a Provincial Legislature has not power to make laws with 
respect to air-craft and air navigation the provision: of aerodromes 
and the regulation and organisation of air traffic and of 
aerodromes. 


XI. (c) (i) Private air-craft 


The texts of the Paris Convention regulating the Aerial ` 
Navigation in 1919 modified by the International Commission 
for Air Navigation of 1934 may be accepted with necessary altera- 
tions as rules of guidance for settling disputes that might arise 
between the various constituent units of the Federation regard- 
ing Aerial Navigation. Air-craft must be registered in the 
State of which their owners are nationals and the nationality of 
the air-craft is that of the state in which they are registered. 
Every private air-craft must carry a certificate of its registration 
and air-worthiness, certificates of competency,’ licences of 
the operating crew, a list of passengers, and special licences for 
wireless equipment for wireless operators, etc. The establish- 
ment of international airways should be subject to the consent 
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of the state, flown over by an air-craft. Cabotage is reserved 
forthe air-craft of the territorial state, and each state will have 
the right to reserve to itself the right to carry for hire persons 
between two points on the territory. With regard to the ships 
wrecked at sea, the rules applicable to the salvage of ships will 
govern. The authorities of the state have the right to examine 
every foreign private air-craft and verify its documents. 

Each is to accord free innocent passage in: time of peace to 
the air-craft of other states on observance of certain conditions 
laid down; and for military reason, a state can prohibit air-crafit 
of other states from flying over certain areas of its territory 
and each state in times of peace in exceptional circumstances 
prohibit altogether flight over: its territory by other states. 
Every air-craft used in public transport and capable ofi carrying 
ten or more persons shall be equipped with the sending and the 
receiving-wireless-apparatus. Every air-crafit of a state has the 
right to cross the air space of another state without landing; but 
it shall follow the route prescribed by the state over which the 
flight takes place. But for reasons of general security, it will 
be obliged to land, if ordered to do so by means of signals. 
No air-craft capable of being flown without a pilot shall, except 
by special authorisation, fly without pilot over the territory of 
another contracting state. Every air-craft which passes from 
one state into another shall, if regulations of the latter state 
require it, land in one of the aerodromes fixed by the latter. 
Prohibited Transport 


The carriage, by air-craft, of explosives and of arms and 
munitions of war is forbidden in international navigation. No 
foreign air-craft shall be permitted to carry such articles between 
any two points in the same contracting state. A state may, in 
aerial navigation, prohibit or regulate the carriage or use of 
photographic apparatus. 


. (c) (ii) State air-craft 


State air-craft may be military air-craft commanded by 
men in military service, and non-military air-craft such as used 
for ports, police and customs. Military air-craft are not 
‘allowed to fly over land or water of a state, unless specially 
authorised. The states are to arrange for temelves as regards 
ports, police and customs. 


XII. - Radio Telegraphy 


The-space of the territorial kE has become equally 
‘important as the territory, on.account of wires for telegraphs 


© 
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and on account ofi the wireless. Every state can prevent neigh- 
bouring states from putting up wires for telegraphs and tele- 
phones, passing through its air space. Since the use of the air 
space as a medium for'the transmission of radio-telegraphic 
correspondence does not expose subjacent states to danger from 
falling objects used for purposes of navigation, there is no need 
of state-control over it. Nevertheless the transmission of dis- 
patches through the air from stations in one country to another 
may interfere with local telegraphic communication in interven- 
ing states through the interruption which it may cause to ‘the 
movement of the air waves. For this reason states are entitled 
to exercise some control over the sending of radio-telegrams 
through the air space over them. Oppenheim’s view is that as 
regards the wireless, the principle of sovereignty in the air space 
over subjacent state applies with equal force to prohibit the 
disturbance ofi the air space over the State’s territory by means 
of Hertzian waves caused for the purpose of wireless communi- 
cations and emanating from a foreign source. The resolutions 
arrived at the International Radio-Telegraphic Convention of 
1912 signed at London, superseded by the International Radio- 
Telegraphic Convention signed at Washington in 1927 will 
govern, such questions. For fuller particulars, vide Hudson’s. 
International Legislation, Vol. III, pp. 2197 to 2276. 


SUMMARY OF ENGLISH CASES. 


BRITISH SUGAR MANUFACTURERS, Lip. v. Harris, (1938) 2 K. 
B. 220 (C.A.). ' 

Income-tax—Profits or gains of business—Subsidiary com- 
panies—Payment of share of profits in lieu of services rendered— 
Reduction for income-tax purposes—Income-tax Act, 1918, 
Sch. D, 7.3 (a). 


A company which was carrying on business as manufacturers 
of beet sugar agreed to pay two other bodies as between them for 
a period of four years “(20 per cent. of the net profits of the com- 
pany in consideration of their giving to the company the full 
benefit of their technical and financial knowledge and experience 
and giving to the company and its directors advise to the best of 
their ability respectively on all questions relating to manufacture 
and finance and disposal of the company’s products.” 


Held, that the sums paid to the subsidiary companies in 
respect of the 20 percent. of the profits payable to them was 
disbursement or expense “wholly and exclusively laid out or 

| 
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-expended for the purposes of the trade” of the company within 
r. 3 (a) of the Rules applicable to cases I and II of Sch. D of the 
Income-tax Act and that it should be deducted for arriving at the 
profits or gains of the company for income-tax purposes. 





Tuvor-Harr V. British Union FoR THE ABOLITION OF 
VivisEction, (1938) 2 K.B. 329 (C.A.). 


Practice—Action for libel—Plea of fair comment—Rolled up 
plea—Direction for particulars—Rule regarding. 


A defendant pleading the rolled-up plea of fair comment as a 
defence to an action for libel cannot be ordered to deliver parti- 
culars stating which of the statements in the words complained of 
the defendant relies on as statements of fact and which as expres- 
sions of opinion; nor can the Court order such defendant to give 
particulars of the facts he relies on as, being the basis of his 
comments if the plea limits those facts to the said facts. 


Aga Khan v. Times Publishing Co., (1924) 1 K.B. 675, 
followed. 

Hrpernian Bank, Lap. v. Gystn ann Hanson, (1938) 2 K.B. 
384. 


Bill of Exchange—W ords “not transferable” across bilil—Bill 
made payable only to named payee—Effect—Suit by transferee of 
bill—Moaintainability—Bills of Exchange Act, 1882, S. 8 (1). 


S.8 (1) of the English Bills of Exchange Act provides as 
follows: “When abill contains words prohibiting transfer, or 
indicating an intention that it should not be transferable, it is valid 
as between the parties thereto but is not negotiable.” 

A Bill was in the following terms: “Three months after date 
pay against this first of Exchange to the order I. C. Co., Ltd., only 
the sum of . . . . effective value received”. The bill which 
was crossed “not negotiable” was drawn upon the defendants and 
was accepted by them, and then indorsed by the drawers and 
_ transferred to the plaintiffs for value; the bill having been dishon- 
ured on presentation the plaintiffs sued for the amount of the bill 
and interest. 

Held, that the words “not negotiable” coupled with the words 
“to the order of 1. C. Co. Ltd., only” in the bill were sufficient to 
prohibit the transfer of the bill and that the plaintiffs’ action was 
not sustainable. 

National Bank v. Silke, (i891) 1 Q.B. 435, considered. 
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HAILE SELASSIE V. CABLE AND WIRELESS, Lp., (1938) 1 Ch. 

545. : f : i Daaa = A Be 

` International law—Ex-Emperot of Abyssinia — Suit’ for 
recovery of amounts due under contract—Rival claim by Haly— 
Jurisdiction of British Court. 

The plaintiff, the,ex-emperor of Abyssinia instituted an 
action for an account of ‘what was. due under a contract made 
between the Director-General of _Ports,.etc., of Ethiopia and the 
defendant company ‘which was in Great Britain.. It was ascertain- 
ed from the, Foreign Office that His Majesty’s Government still 
recognised the plaintiff as the de jure Emperor of Ethiopia and 
‘that His Majesty’s Government recognised the Italian Government 
as the Government de facto of virtually the whole of Ethiopia. 
The defendants proved that a claim to the moneys payable under 
the suit contract had been made by the Italian Government. 

Held, that the Court had.no jurisdiction to decide on the plain- 
tiff’s claim as there was a rival claim by another Sovereign State, 
namely, Italy. ` . 

Observations of Scrutton, L.J., in (1921) 3 K.B. 532, relied 


on, 





In re Froy (DEcEASED) : Froy v. Froy, (1988) 1 Ch. 566. 
` Will—Construction — Gift to compound. class — Whether 
grandchildren take as joint tenants or tenants in common—Double 
words of severance when necessary. 

The rule stated in Jarman on Wills, 7th Ed, p. 1772, that, 
“where there is a.gift to a compound class, for example to A for 
` life and at his death to be divided amongst his children then living 

and the issue of children then dead the issue to take their parents’ 
share, only the children take as tenants-in-common, and double 
“words of severance are required to enable the issue as well as the 
children to take as tenants-in-common and ‘not as joint tenants, 

will not apply where the gift i is in a very condensed form and itis 
practically impossible to insert double words of severance, and in 
‘such a case the words of division can be taken to apply to the . 
original class of children as also to the substituted sharers, namely, 
the grandchildren, 





In re Harwarp: Newton v. Bankes, (1938) 1 Ch. 632. 

Will—Construction—Absolute legacy—Modification to life- 
estate by. codicil—Death of legatee before testatrix—Effect— 
Legacy whether lapses. 
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` A testatrix: by her will after bequeathing certain specific 
legacies directed that -her trustees should stand possessed of the 
residue of her real and personal estate in trust for a certain sum 
to het married daughter G. By a codicil of later date the testatrix 
directed that her trustees should hold the legacy given to G upon 
trust to invest the same and to pay the income thereof to her 
during her life without power of anticipation and after her death 
to hold both the capital.and income in, trust for the persons who 
would on the death of her daughter be the testatrix’s own statutory 
next of kin under the Administration of Estates Act, 1925, as if 
the testatrix had died possessed thereof intestate and without 
having been married. G having predeceased the testatrix the 
question was raised whether the legacy bequeathed to her lapsed 
on her death. 
Held, that the legacy was a settled legacy and the death of G 
the tenant for life did not cause a lapse. i 


In re Pinhorne, (1894) 2 Ch. 276 and i re Powell, (1900) 
2 Ch. 525, relied on. 





In re CLeapon Trust, Limirep, (1938) 1 Ch. 660. 

Company—Advances to subsidiary companies—Secretary of 
company applying for loans—Legality—Ratification by Directors 
—No proper quorum—Liquidation of company—A pplication for 
recovery of loans—Maintainability. 

The applicant from time to time made advances by way of 
loan to two subsidiary companies at the request of the Secretary 
of the main company. Ata subsequent Board meeting of the 
company it was resolved that the several advances should be con- 
firmed. But there was no independent quorum for the Board 
meeting and the action of the Board was not in any way approved 
by the shareholders. The company having gone into voluntary 
liquidation the applicant sought.to recover his advances. 

Held, that as the Secretary had no atithority to borrow the 
company was not liable to repay the moneys paid for its benefit. 

Held, further, that the company was not bound to repay the 
loan on the theory of ratification because there was no proof that 
a quorum of directors competent to act had knowledge that the 
payments were made and that the payer expected to be repaid by 
the company. 


HUSSEIN OTHERWISE Biitz v. Hussein,:(1938) P. 159. ` 


C ontraci—Invalidity—N ullity of marriage—Mi arriage brought 
about by fear—T est. 
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- It isnot a correct statement.of the law to say that in order to 
avoid a contract entered into through fear, the fear must be such 
as would impel a person of ordinary courage and. resolution to 
yield to it. Whenever from natural weakness of intellect or from 
fear—whether reasonably entertained or not—either party is 
actually in a state of mental incompetence to resist pressure 
improperly brought to bear, there is no consent.’ 


Observations of Butt, J., in Scott v. Sebright, (1886) 12 P. 
D. 21, followed. i 


JOTTINGS AND CUTTINGS. 


A Stipendiary on J P.s and their Clerks.—At Leeds on June 
.15 at the Conference of the Magistrates’ Association held in that 
place, Mr. J. Wellesley Orr, the Manchester stipendiary, made 
reference to some unpaid persons of his own occupation as “virtual- 
ly deadheads,’’ who “turned to the clerk at the end of a case, 
instead of applying their common sense to the facts, and asked: 
“What would you do, Mr. Clerk?’’ Magistrates should, certainly 
allow the clerk to advise them as to law, but they should decide 
upon the facts for themselves.” He also criticised the practice 
obtaining in some Courts of the clerk retirmg with the bench of 
‘magistrates to consider a case. “I do not think,” said he, “that 
-the clerk should influence them in their decisions, for it is the 
‘magistrates’ responsibility.” He also made a remark which in the 
-past has been pointedly directed to certain High Court Judges, that 
“the magisterial function lis not the censorship of morals, but the 
administration of the law.” 


: The just observations of Mr. Orr were supplemented by those 
of another stipendiary, Dr. Coddington of Bradford, touching a 
‘matter which has long called for adverse and fair comment: ‘‘“The 
tendency, in matrimonial cases, to take so much from a man’s 
‘weekly wages as represented his ‘bacca, beer and pictures,’ leaving 
him an automaton earning money and being left with nothing more 
than his lodgings and his keep. No wonder that the man chucked 
up his work and went on the dole’’—preferring, no doubt, in such 
cases the prison to the treadmill.—L.J., 1938, p. 450. 





Distinguishing Law and Fact.—Such criticism was not, of 
‘course, directed and could not fairly be directed to all courts of 
summary jurisdiction; but those in respect of which it is fair 
comment are far too many. 

In a letter to the. Times, having read the comments of the 


‘stipendaries aforesaid, Mr. H. Ramsbotham wrote of ‘‘a case in 
point to the contrary.’’ “I was then,” he said, “a young magis- 
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trate, and was-asked: by the. chairman of a‘cértain .bench. to attend 
a meeting of that bench. . ‘The ‘clerk; a most competent and highly 
respected man, certainly seemed. to be.taking too much on himself 
in the conduct of a case. I was very much struck by the chair- 
man’s remark, which was, to: the best of my recollection: 
‘Mr. Clerk, on ‘all questions of law this bench is glad to have your 
advice; but om matters of fact, leave them to the bench’. ” 


One may sympathise with both; for magistrates, must dook 
down to the clerk for legal guidance, while in other courts a jury 
can for the like purpose look’ up at the judge. And there are so 
many matters of mixed law and fact . that it must be difficult for 
clerk and bench, to keep within their respective bounds. 


Why not make the lawyer the chairman, and give ‘him not more 
than two J.P.’s, one on either hand, selected in alphabetical or oier 
order, one from the special and the other from the common jurors’ 
list? This would be very democratic, and would give nearly all 
citizens a chance of assisting in the administration of the law, in 
addition to their present chances of receiving it in the dock for 
motoring or matrimonial offences.—L.J:, 1938, p. 450. 





Life, Joy and Expectation.—Expectation of life continues to. 
be great fun in the Law Courts; and, one aiter another, the Judges 
are showing how various are the viewpoints from which you may 
regard it, how inexhaustible is the field: it provides for judicial and 
philosophic speculation, and how illimitable the damages might be. 
I think perhaps the best contribution’ to the debate so far is that 
‘of Langton, J., who, in the Admiralty Court on Tuesday, had the 
opportunity oi looking. at the problem from the maritime aspect 
in the matter of expectation of lives lost in a collision accident at 
sea. And whereas Greaves-Lord, J., had relied’ chiefly on poetry, 
Charles, J., on his innate sense of what was fitting, and another 
judge on what is known as the Business Estimate, Langton, 
J., felt (and with respect I say quite properly) that ‘ he could not, 
in exploring the intangible, ignore arithmatic’’. He did not go 
so far as to say that arithmetic alone would get him anywtrere, 
and after some references by.O. L. Bateson to + + y he felt that 
algebra could not be wholly ignored.. ~ ; 


A certain Registrar had dealt-with the case fromthe Joy of 
Living aspect, but the Judge had“no difficulty in showing that jote 
de vivre was largely as a matter of temperament, and that ‘an old 
-dustman might have more of it in expectation and in fact than a 
young and blase millionaire. He saw, too, but little joy (in some 
cases) in the expectation (said to be valuable) of maintaining one’s 
juvenile and adult dependants. 


f C.a. w, I look forward tọ one “judginent of Langton, J.— 
dyi J., 1938, b. 450. 


L 
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No Royal Monster.—-The Loch Ness monster having again,. 
according to report, appeared in its home waters, big fish hunters are- 
all agog, and deep laid schemes are being woven for the monster’s. 
undoing. It would! appear, however, should the monster prove, to 
be a fish, even of the mammalian order, that the successful fisher- 
man or captor may send it with a clear conscience’ to Billingsgate,. 
for it is not, to quote the words of the Dean of Durham, regarding 
Durham’s Whale, a fish, either “by nature royal or by accident 
episcopal.” Whales, sturgeons, lunatics and natural fools have: 
their relation to royalty, and felons may have an episcopal as well 
as a royal connection; but the Loch Ness fish appears to be a wild’ 
thing, and unappropriated, insomuch that the catcher may be the- 
lawful keeper, and is under no obligation to send it to Balmoral. 


It was the 17 Ed..2, c. 11 (‘‘Of the King’s Prerogative’): 
which enacted: (‘Item habet warectum maris per totum regnum . 
Wallenas et sturgiones captos in mari vel alibi infra regnum, exceptis 
quibusdam locis privilegiatis per Reges’. That is to say, “Also. 
the King shall have wreck of the sea throughout the realm, whales 
and sturgeons taken in the sea or elsewhere, within the realm,. 
except in certain places privileged by the King’’—as in the 
Durham diocese.—L.J., 1938, p. 451. 


etter ting 


Other Prerogatives .—It was by the same Act the sovereign was 
granted the custody of the lands of ‘natural fools”, likewise the- 
custody of lands of “lunatics”; he was to have ‘‘escheats of felons” 
where the felons held lands of an archbishop or a bishop; and he 
was to have “the goods of all felons attained and fugitives whereso- 
ever they may be found’’.—L.J., 1938, p. 451. 


Law of the Crossisigs .—The belief that contributory negligence- 
does not run against a pedestrian with the car that kills him on the 
crossings between Belisha Beacons received only a slight shock 
from Wrottesley, J., in Knight v. Sampson, for in that case, accord- 
ing to the findings, the driver of the car was not negligent at all. The 
injured party had been negligent in stepping out too suddenly from the- 
pavement, giving the oncoming driver no chance to comply with 
the Regulations numbered 3 and 4, to which reference was made 
in Bailey v. Geddes and Chisholm v. London Passenger Transport 
Board. Mrs. Sampson's case as defendant was that the plaintiff 
had stepped off into the roadway without regard to the traffic, and 
thus came suddenly and immediately in the: path of the defendant’s. 
car at a time when it was impossible for her to avoid a collision. 


“I suppose,” said Wrottesley, J., “that one reading of the 
earlier decision (as cited) might lead to the proposition that it was. 
impossible to knock down a person on a pedestrian crossing by 
means of a motor-car without being liable for the result; but I 
do not think it was intended to lay down that proposition in Bailey 


I 
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v. Geddes’; and he cited a passage from tlie judgment of Greer,. 
LJ: 

It is difficult hot to agree with the Warde ‘of “the Judge, when: 
he declared his belief that it was possible for a pedestrian so to- 
step on to a pedestrian crossing as, in effect, to “commit suicide” .— 
L.J., 1938, p. 451. ; 


pa 


Defamatory Words ‘about Libel?—I believe there are few 
lawyers who would withhold their approval of the words of what 
Mr. MacLaren, general secretary of the National Federation of 
Retail Newsagents, who, at Whitley Bay, described as “obnoxious, 
stupid and archaic’’, the law whereby distributors of books and 
newspapers could be joined as defendants in a libel action. The: 
result of that law, in his opinion, amounted in effect to a press. 
censorship. 


. He went on, and called that law “grotesque”, and who will 
dare to say that itis not? But he did not confine himself to- 
adjectives, epithets and destructive criticism. His constructive 
proposal was that the Bill promoted by the Empire Press Union 
should be altered or amended so as ‘‘to give newsagents complete: 
immunity in respect of the contents of newspapers and magazines. 
sold by them, so long as the publications are not obscene; for it is. 
impossible that they can be aware of the contents of all’ 
the publications they handle. The principle that any libellous 
matter they may contain should be the sole responsibility of the 
producer, publisher and editor should be clearly defined if the 
injustices of the libel law are removed”. He moved a resolution: 
demanding ‘‘reform of this unjust law,” and it was passed 
unanimously. 

Some reform, something like that suggested, will in time occur; 
with, of course, the usual safeguards concerning the distributors. 
who ‘knew or ought to have known’’.—L.J., 1938, p. 451. 





Aftermath of the Woolsack .—It is not yet known whether Lord’ 
Maugham, L. C., finds the Imperial wool on which he now sits in 
the Upper House more comfortable than the Victorian horsehair 
which for so long made “the Woolsack” a misleading and fictitious 
name; and you may have noticed that Public Confidence, the- 
European, Situation, and British Prestige at Home and Abroad has 
sesnsibly improved from the moment the Keeper of the King’s. 
Conscience took his seat on a Woolsack that was a Woolsack: 
indeed, truly filled with the best of British and Imperial fleece. 


Some, free thinkers may assert that this is mere coincidence 
or unrelated sequence, and not a cause and effect; but all honest 
men will have their doubts. I foretell, at least, that trade will 
also improve; for was not England’s first commercial success found- 
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-d on wool, a staple; and did not the Commercial Judge of our 
nation of traders and shopkeepers take his judicial seat on a bale 
of it? I think it not unlikely that the Commercial Court, and even 
‘common law litigation, may also improve.—L./J., 1938, p. 451. 





The Lord; Chiancellor’s Ecclesiastical Patronage:-—-A year or 
two ago Viscount Hailsham, who-then filled the office of Lord 
Chancellor, in his presidential address to the members of the Holds- 
worth Club of the Law Faculty at Birmingham University, gave a 
‘vivid account of the multifarious duties that fall to be discharged. 
by the occupant of the Woolsack. Among those mentioned, and 
once again we are reminded of it by an announcement in The Times 
of last week, is that of presenting clergymen to certain vacant 
livings throughout the country. This apparently dates from the 
reign of Henry VIII when a book called ‘‘Liber Regis” was com- 
piled in which all those Crown livings which were then of the 
value of £20 or less, and of which there would appear to be some’ 
‘600 in number, were to be filled on the nomination of the Lord 
‘Chancellor. As some one has said, there is some thing peculiarly 
English or illogical in this arrangement, but like a good many other 
‘iMogicalities to be found, in the English Constitution it works fairly 
‘well, although this does not mean that in every case the appointee 
‘meets with the universal acceptance of the parishioners to whom 
he has been sent. Is it not on record that after the exercise of 
the patronage in one case a letter was received by the Lord Chan- 
‘cellor in which the writer, an old lady, complained that “we looked 
for a Cedar of Lebanon, and you have sent us a cabbage!’’ One 
who many years ago filled the office of Ecclesiastical Secretary to 
the Lord Chancellor said that at one time the notion that politics. 
played a part in these appointments was common, as was illustrated 
in a letter he received from a candidate for a vacant living in 
which he stated! that his (‘strenuous efforts in His Master’s service 
did not prevent an unobtrusive devotion to the Conservative Club 
twice a week in the evenings”. Others seeking appointment sought 
‘to gain, the heart of the Secretary by, presents of game; indeed, one 
postulant who did this mentioned in an accompanying letter that it 
was a good year for pheasants in his part of ‘the country, but, as 
the Secretary noted with no little amusement, the donor had omitted 
to remove the label of the London poulterer who had supplied the 
‘carcases.—S.J., 1938, p. 502. l 





‘The Regulation of Cyéhsts.—Whatever views may be enter- 
tained concerning the recomimeridations contained in the recently 
issued report of the Transport Advisory Council-on the subject of 
cyclists, there can -be little room for difference of opinion on the 
soundness of two general propositions. The council strongly 
deprecates the ‘Tecriminations- which -it finds. occur between certain 
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inconsiderate sections of the cycling and motoring interests and 
expresses itself as satished that more respect for and understanding 
of each other’s point of view would lead each class of road user 
to show that increased consideration on the road which, it is said, 
lies at the root of the problem of road safety. The resentment 
caused by the thrusting motorist or by other road users anxious to- 
assert what they consider, not always erroneously, to be their 
rights only too often engenders a disposition inconsistent with 
sound driving practice, and must have been the remote, and of its. 
nature unrecorded, cause of many accidents. The second pro- 
position which should receive wide approbation is the desirability 
of segregating traffic moving at widely varying speeds. ‘“We are 
convinced,” the report states, “‘of the importance, from the point 
of view of reducing accidents, of providing separate tracks for 
classes of vehicles whose speeds differ considerably”. Segregation 
of fast and comparatively slow moving motor traffic is in practice. 
effected to a considerable extent by the modern four-lane highway. 
with undoubted advantages to all concerned, and it seems to us that 
the further application of this principle should prowe an important 
factor in road safety. The desirability of an ample provision of 
footpaths and cycle tracks appears to be thus clearly indicated. 
They should, however, be adequate. Pedestrians in the past have 
frequently been blamed. for using the roadway when the path pro- 
vided for them has been of the roughest character, and 
cyclists can hardly be expected to use an inadequate track if the 
road presents greater attractions. The Traffic Advisory Council 
was impressed with the extent to which cycle tracks are provided’ 
on the Continent and with the fact that cyclists are required to use 
them. It accordingly recommends that cycle tracks should be pro-- 
vided on both sides of new main roads, but only where it is practi- 
cable to construct a reasonably continuous and properly surfaced’ 
track of adequate width. If such conditions are duly complied with,. 
much of the difficulty at present experienced in inducing cyclists to 
use the tracks should disappear.—S.J., 1938, p. 502. 





Rear Lights.—-The council was unable to agree on the question: 
whether it should be made a statutory obligation on cyclists to carry 
a primary rear light. A minority report, signed by eleven members,. 
considers that the onus should rest on the driver of an overtaking 
vehicle of providing sufficient light to distinguish the vehicles or 
persons he overtakes. The majority report, signed by thirty 
members, adverts to the reduction of the effectiveness of reflectors. 
occasioned by the dipping of car headlights. The opinion is ex-- 
pressed that, when considering the cost and inconvenience to the 
cyclist of providing a rear light, weight must also’ be given to the 
uncertainty and nerve strain to all users of the highway created by 
the présence of large numbers of cyclists showing no light to the 
rear, and the conclusion is reached that the value to all of a rear: 
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light on cycles- is so great as to outweigh the consideration of 
trouble and cost to the cyclist. Other recommendations of the 
council which should be shortly noted are that two efficient brakes 
should be provided on freewheel machines, and at least one on 
fixed gear machines; that cyclists should be prohibited from riding 
-more than two abreast except when overtaking, and that they 
should be required to carry identity discs and be placed under the 
‘same obligation as motorists to report accidents. On the other 
‘hand, no action is recommended as to the fixing of an age limit 
for cyclists; nor are riding tests or a system of third party insur- 
ance advocated.—S.J., 1938, p. 503. 





_ The Wosisack.—The recent official disclosure that the Wool- 
-sack which, in popular parlance, has long been regarded asa 
synonym for the high office of Lord Chancellor is not now, and 
‘has not for many years been, padded with wool as most of us 
‘believed, and as its name would indicate, but with mere horse hair, 
-came with something like a shock to those of us who clung to the 
‘notion that the Woolsack was placed in the House of Lords as a 
reminder to the peers of the importance of England’s early staple 
trade in wool. It is true that Lord Chancellor Campbell was 
inclined to be sceptical regarding this explanation of the origin of 
the Woolsack, but till better grounds for abandoning the close 
association of the wool trade in the days of the Plantagenets with 
the seat of honour in the Upper House of Parliament are forth- 
‘coming, we prefer to retain our allegiance to the connection set out 
above. No one who turns over the statutes of the early Edwards 
can fail to realise the immense importance then given to the trade 
in wool—an intimate relationship which long prevailed, which in 
the reign of Charles II, was further accentuated by the Act of 
Parliament which provided that every Englishman should be buried 
in a woollen shroud—a legacy from the far past which we might 
have forgotten were it not for the lines of Pope in one of his 
Moral Essays: 
“Odious in woollen ’twould a saint provoke 


Were the last words that poor Narcissa spoke’’. 
—L.T., 1938, p. 496. 





The Rule of Law.—-Under the above caption a letter was pub- 
lished in The Times last week signed by Lord Macmillan, the 
Chairman of the Executive Council of the International Law 
Association, and by Dr. ‘Van Hamel, the President of the Nether- 
lands branch of the same body, calling attention to the forthcoming 
conference—the fortieth'in the history of the Association—to be 
held at Amsterdam from 29th August to 3rd September, and 
making a strong appeal for the attendance of a large contingent 
from the different countries to be present at the discussion of such 
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‘very practical subjects as commercial arbitration, the protection of 
the civil population against new engines of war, neutrality, and 
‘business contracts with foreign Governments. During its forty 
years of existence, the Association, which has numbered among its 
staunch supporters many distinguished publicits and international 
lawyers of eminence, including, among its English members, the late 
Lord Phillimore, has been able to accomplish nota little in the 
shape of substituting the machinery of the law for the settlement 
of international disputes, and although its activities suffered a 
severe blow during the Great War, there is no reason now, indeed 
all the more reason in view of the tense relationships manifested 
during recent months, why, if we may borrow the words of Bishop 
Wilson, so much emphasised by Matthew Arnold in his ‘‘Culture 
and Anarchy”, once again the aim of the Association to make 
“reason and the will of God prevail’, should not be realised and 
made effective. In certain quarters since the War there has been 
.a tendency to treat the practicability of solving international dis- 
agreements by moral suasion as hopeless-—an attitude strongly to 
‘be deprecated, and it is to be hoped that the appeal by Lord Mac- 
millan and Dr. Van Hamel for a large attendance at the forth- 
coming Conference will not fall on deaf ears so far as English 
‘lawyers are concerned.—S.J., 1938, p. 533.. 





The Rule of the Road.—A recent case, in which a summons 
against a motorist who was alleged to have driven for 14 miles on 
the wrong side of the road was dismissed, affords an interesting 
reminder that the rule of the road whereby the vehicles keep to 
‘the left-hand or near side has never been formulated as a statutory 
-obligation. The Highway Code directs drivers of motor vehicles 
cand cyclists to keep as near to the left as practicable, while pede- 
.strians are advised that where there is no footpath it is generally 
better to walk on the right of the carriageway'so as to face the on- 
-coming traffic. The Highway Code is silent concerning the pro- 
‘priety of the long-standing practice whereby those in charge of led 
horses kept to the right, and merely advises these persons and those 

_in charge of other animals to keep themselves between the animals 
and the traffic and to keep the animal near the edge of the road. 
As readers know, a failure on the part of any person to observe 
any provision of the Highway Code does not, of itself, render that 
person liable to criminal proceedings of any kind, but such failure 
may in any proceedings—whether civil or criminal—be relied upon 
‘by any party thereto “as tending to establish or negative any 
liability which is in question in those proceedings”. [Road Traffic 
Act, 1930, S. 45 (4).] The rules of the road have been: described 
‘by Lord President Clyde in Christie v. Glasgow Cor poration, 
(1927) S.C. 273, as “not rules of law at all, but rules of com- 
anon sense’. Whether a departure from them is culpable or not 
depends, it was said in the same case, upon the circumstances in 
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which the departure is made. Section 78 of the Highways Act, 1835, 
and S. 28 of the Towns Police Clauses Act, 1847, rendered a 
failure on the part of the driver of a carriage to keep to the left 
on meeting another an offence, and so long ago as 1798 it was 
intimated that, when driving at night, the rule of the road should 
never be departed from (Cruden v. Fentham, 2, Esp. 685). More- 
over, if a driver does not keep to the left side on a clear road, it 
is evident from Pluckwell v. Wilson, (1832) 5 C. & P. 375, that 
he must use more care and diligence and keep a better look-out. 
than if he were driving on the customary side, while drivers are 
required by statute to have regard to traffic which may reasonably 
be expected to be on the highway (Road Traffic Act, 1930, S. 11), 
and, evidence as to hypothetical traffic or traffic which might reason- 
ably be expected to be on the highway is admissible [see Elwes v. 
Hopkins, (1906) 2 K.B. 1; Beresford v. Richardson, (1921) 1 
K.B. 243].. The right to depart from the customary procedure 
in keeping to the near ; side of the road is thus of a somewhat: 
precarious character, though, as- the case shows, a driver who 


elects to drive on the off side does not ipsa facto commit an: 
offence.—S'.J., 9138, p. 533. 


The Limitation Bill.—The Limitation Bill, the contents of 
which were briefly indicated in our last issue, was read a second 
time in the House of Lords on Monday. Lord Maugham, L.C., 
indicated that the proposed amendment and consolidation of the 
iaw which the measure is designed. to effect concerned twenty Acts, 
six of which it was proposed wholly to repeal. The law in relation: 
to the limitation of actions was, it was said, in a state of great 
confusion, and a great many provisions relating to the question 
were of a somewhat involved nature. The Lord Chancellor 
commended the Bill to the House as a very useful, sensible and 
clear consolidation of a branch of the law:which had been sadly ir 
need of it. “Lord Romer described the law in regard to limitation 
of actions at the present ‘time as a mass of anomalies and distinc- 
tions. It was better that; there.should! be one period, and, six years 
was. proposed in the Bill.. The learned Lord regarded the measure 
as a genuine attempt to: produce some-kind of order out of the ` 
present chaos.—S'.J., 1938, p. 534.. 


A pronouncement on desertion, one of the new grounds 
for divorce, was made by Mr. Justice Goddard at New- 
castle Assizes, on 18th June, says:'Tite Times: “People who 
have been living apart for a long time,” ‘he said, ‘‘are now rushing 
to, the Courts for divorce on grounds of desertion. Desertion is 
a matrimonial offence and if there is desertion there must have been: 
wrongful desertion on the part of either husband or wife. That 
is withdrawing co-habitation without the consent of the other. If 
a man and his wife quarrel, the wife takes herself off, and the mam 
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says, ‘Very well, go and good riddance, that is not desertion”. 
Finding these ciroumstances in a case before him, Mr. Justice 
Goddard refused to grant a decree.—S.J., 1938, p. 538. 


The Week’s Personality.--Lord Brougham, said of Lord 
Campbell that if he had been brought up to fiddling or tinker- 
ing, he would have been neither a first-rate fiddler nor tinker, but 
he would, have made more money than, any others who followed the 
same employment. Several of his contemporaries said the same 
thing! in different words, and the rather mean ambition which made 
him judge most things by their bearing on his personal fortunes 
lowered both his character and his reputation. One of the most 
extraordinary incidents in his life was his first judicial appoint-, 
ment when he went to Ireland as Lord Chancellor. The choice’ 
was generally regarded as a job and the Irish Bar were furious 
and held a protest meeting. “What does this stranger know of 
equity ?’* cried one speaker. “What does he know of the peculiarity 
of Irish statute law? What does he know of the customs or 
things such as he would have daily to adjudicate upon? What 
right on earth has he to thrust himself upon a hostile Irish Bar? 

. What respect can the accomplished: practitioners of our 
Chancery Bar feel towards a man whom they will have to school 
in the rudiments of equity practice before he can venture on the 
inost ordinary decisions?” Public indignation penetrated even the 
insensitive skin of Campbell, who resigned after six weeks and 
returned to England, there to become Chief Justice and, finally, 
Lord Chancellor.—S.J., 1938, p. 542. 


A Close Shave.—A. short time ago, one of those inspectors to 
whom we owe the devotional quality of the English Sunday follow- 
ed a seventy-year-old hair dresser five miles from Reading to Twy- 
ford and caught him red-handed cutting a farmer’s hair in a farm- 
yard contrary to the Sunday Trading Act. The magistrates who 
had to weigh the gravity of ‘the offence dismissed the summons 
under the Probation of Offenders Act, the chairman warning the 
accused not to do it again, ‘‘not in the open anyway”. The late 
Lord Birkenhead once came up against the same sort of law when 
he was told that he could not get a shave in Halifax on a Thurs- 
day afternoon, but a Yorkshire barber proving amenable to persua- 
tion told him: “Tha’ can ef tha’ kak’s quart.” “What’s that 
you say?” saidi Birkenhead. “I don’t understand a word’. “T 
said you can have a shave if you keep it quiet’’, replied the barber 
changing to southern English. His customer was so amused at 
the original version that he jotted it down on his shirt cuff. When 
the shave was over he said: “As you are not allowed to shave 
me ona Thursday afternoon I am not going to pay you any 
money. But I will give you a good cigar”. And he did. Only 
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next day from a photograph in a'paper did the barber recognise 
whom he had shaved. —S.J., 1938, p. 542. 


Reign of Terroy.-—Not long ago a defendant at Highgate sug- 
gested to the Bench: “Considering I have never been in Court 
before, I do not see why I should not be let off with a frighten- 
ing’. The particular method seemingly suggested is not very 
common, but its habitual employment was one of the reasons why 
Day, J., earned such a reputation'for harshness. Once, a sentence 
of five years” penal servitude for the theft of an ordinary waistcoat 
aroused such deep indignation that a question was asked in the 
House of Commons by a barrister who had been in Court at the 
time. There was, therefore, profound amazement when the Home 
Secretary answered categorically: ‘‘It is wot the fact that Ambrose 
sApplejohn was sentenced at Carlisle Assizes to five years’ penal 
servitude for stealing a waistcoat”. He then proceeded: ‘‘I 
have in my hand the calendar and in that it appears that Ambrose 
Applejohn was sentenced to six months’ imprisonment with hard 
labour.” Day’s method was to terrorise the lawbreaking section 
of the community with brutal sentences pronounced in open Court 
and to modify them privately when he signed the calendar.—S.J., 
1938, p. 542. 





Joint Tortfeasors.—A pretty problem in legal technique has 
been solved as a result of the misadventures of one of the most 
beautiful of our film stars. The statute concerned, of which the 
title Law Reform (Married Woman and Tortfeasors) Act, 1935, 
is not unsuggestive of Hollywood influence, provides machinery by 
which a tortfeasor may recover a contribution from his on her joint 
tortfeasor. It was held in Croston v. Vaughan (1937, 4 AILE. 
R., 249) that the trial Judge might properly be asked to apportion 
the loss. This was where drivers of different vehicles were con- 
cerned. Recently Tucker, J., at Liverpool Assizes, found himself 
faced with a different situation. There (Ryan v. Fildes and Ors., 
unreported) it appeared that a schoolmistress, acting in excess of 
authority but within the scope of her employment, struck and 
injured a school boy. In an action for damages judgment was 
given against the lady and against her co-defendants the school 
managers, who were liable as master for servant. On an appli- 
cation for the managers: asking for an order, it was contended that 
a principal or a master found “vicariously liable” was not a ‘‘joint 
tortfeasor”, and that this was a case not of contribution but of 
indemnity (which is not within the statute). But the learned 
Judge found a precedent in the Merle Oberon case (Thompson v. 
Bundy and Ors., Times, May 5), where judgment was entered 
against Miss Oberon and her chauffeur. This enabled his Lord- 
ship to make an order in favour of the school managers against 
the schoolmistress.—L.J., 1938, p. 2» 
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_ Lord Justice Puisnes to come.—Parliament is about to give 
ais three new L.J.s., and accordingly sub-S. (1) of S. 6 of the 
Supreme Court of Judicature (Consolidation) Act, 1925, shall have 
effect as if for the word “five” there were therein substituted the 
word “eight”. 


And so, instead of following the antique fashion of appointing 
more puisnes who might as required fortify the Court of Appeal 
when not more urgently engaged in their ordinary calling, Parlia- 
ment has adopted the newer course of appointing L.J.s who will 
be liable for duty in the Courts below. “The duties of an ordinary’ 
‘Judge of the Court to Appeal’’, says S. 2 (1) of the Supreme 
‘Court of Judicature (Amendment) No. 2 Bill, ‘‘appointed after 
the commencement of this Act shall include the duties of sitting 
and acting as a Judge of the High Court when requested by the 
Lord Chancellor so to do, and of performing, when so requested, 
any other acts which a Judge of the Court of Appeal is empowered 
‘to perform by S. 3 of the principal Act’’. 


` So, though all be L.J.s the eight have not all the same rights 
and privileges; for there are the five L.J.s who may not be 
ordered by the L.C. to, go on duty in the Courts below; and the 
coming three whose ordinary duty it'will be to go below on request 
or demand.—L.J., 1938, p. 9. 





Only Five Chancery Judges?—The legislators were no doubt 
not wholly uninfluenced by the fact that an L.J. costs the country 
‘no more (save in so far as his judgments are overruled and the 
judgment of the puisne restored by the House of Lords) than the 
puisne; and the device of appointing a Lord Justice whose ordin- 
-ary duties include those of a puisne may be regarded’ as ingenious 
as well as inexpensive. 


But while Parliament offers us three L.J.s, they threaten and 
appear to intend to take away, in the near future, one of the six 
Judges of the Chancery Division, if and when a vacancy occurs, 
and if there is then only work enough for five. The fear is that 
‘when the Bill becomes an Act (as it will almost immediately) a 
Judge of the Chancery Division may (if he is willing) be turned 
into one of the new L.J.s, thereby creating a vacancy at a time 
when it might be alleged that business in the Division was at a 
‘low ebb. 


The words of the Bill before me are: “If after the occurrence 
of a vacancy among the puisne judges attached to the Chancery 
Division the number of those judges amounts to five, the vacancy 
shall not be filled unless and until the Lord Chancellor, with the con- 
currence of the Treasury, advises His Majesty that the state of busi- 
‘ness in that Division requires that the vacancy’ should be filled. ’’— 
L.J., 1938, p. 9. 
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` New Courts.—We,know now that we are to have new Courts 
(in time) for our augmented judicial staff, and it is said that plans: 
have already been submitted and; are under consideration for the 
erection of a new wing as remote as possible from the Temple, in 
a north-north-westerly direction from the top of Middle Temple 
Lane. The position will not matter much; but it is devoutly to be 
hoped that the committee and the architects will not fall into the. 
previous errors of design and equipment which made our present 
High Courts what they undoubtedly are; ill-lighted, ill-ventilated, 
often inaccessible ta the practitioner whose business does not allow 
him to take a good place in the early morning queue; acoustically: 
amongst the world’s worst, and in many other respects as ill-adapted 
for the purposes of a Law Court as the ingenuity of man could 
devise. It is curious that the defects which were so apparent and. 
the subject of much adverse and justifiable criticism in 1882 were 
by no means avoided, but were in many respects repeated when the 
new wing was built in the early years of the present century. Will 
the wise men of to-day, the new builders, avoid the old errors, and 
design and build these new courts with the single aim of making 
them as fit as modern architectural science and old common sense 
can make them for their purpose as courts of law; fit for the’ 
hearing and decision of ‘cases; places where the demeanour of a 
witness may be observed without a-magnifying glass or a search- 
light or a crick in the neck of the observer; where justice is neither 
inaudible nor invisible; and those good lawyers who are not good 
scrummagers, and even those of poor physique. may hope to get 
to their working place without injury or offence.--L .J ., 1938, p. 10. 


In the old days.—One writer treating of the ecclesiastical 
courts preserves the quaint, but as it might seem very practical, 
tule that advocates were only admitted to plead in those tribunals 
provided they did not talk too much. It is said that the Synod 
of Canterbury had, in an article ‘‘de puniendo advocatos garralos’’, 
decided that prolix counsel should be debarred the right to appear 
in court. While the authorities thus sought to curb prolixity in 
others they were not blameless themselves. Readers of Boswell’s 
great biography will recall that when Johnson read his tragedly of. 
Irene to Gilbert Walmsley, the Registrar of the Lichfield Prerogative 
Court, the latter, objecting to, his having brought his heroine into, 
great distress, asked Johnson, “How can you possibly contrive to 
plunge her into deeper calamity?” Toi this Johnson, in sly allusion 
to the alleged oppressive proceedings of the court of which Walmsley 
was an official, replied: “Sir, I can put her into the Spiritual 
Court!’? This from one so profoundly attached to the Church of 
England as was Johnson, was bold indeed, but with all his gravity 
the doctor had a vein of humour which emerged every now and 
again as we find recorded in the graphic pages of Boswell.— 
L.T., 1938, p. 13. 


° 
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, Diplomatic Privilege ,—The withdrawal last week of a summons 
against a defendant on the ground of his immunity from prosecu- 
tion by reason of diplomatic privilege, is a reminder of a famous 
incident which occurred in the reign of Queen Anne, and which 
has left its mark indelibly on our Statute Book. In 1708 the re- 
presentative in this country of Peter the Great, spoken of as the 
Muscovite Ambassador, was arrested for debt in a London street 
at the instance of certain tradesmen, they being under the belief, 
erroneously as it turned out, that he was about to leave the country 
without discharging his liabilities, and he was carried to a sponging 
house, where he was detained till bailed out by the Earl of Faver- 
sham and a London merchant. Naturally the ambassador was 
very wroth at the insult thus inflicted upon him, and so was Peter 
the Great when the matter was reported to him; indeed, ‘he wrote 
immediately requiring that the culprits should instantly be put to 
death, but as things are not so, managed in this country he had 
to be placated in some other way, andj this was accomplished by the 
most humble of apologies accompanied by an assurance that an Act 
of Parliament would. immediately be passed which would carry a 
perpetual record of contrition for the untoward: incident, and would 
also render the repetition of such a calamity impossible for the 
future. Such was the origin of the Statute 7, Anne c. 12, which, 
after reciting that ‘‘several turbulent and disorderly persons having 
in a most outrageous manner insulted the person of Andrew Artemo- 
nowits Maitueof, Ambassador of his Czarish Majesty Emperor of 
Great Russia, her Majesty’s good friend and ally, by arresting 
him, and taking him by violence out of his coach in the public 
street, and detaining him in custody for several hours, in contempt 
of the protection granted by her Majesty, contrary to the law of 
nations, and in prejudice of the rights aid privileges which ambassa- 
dors...... have at all, times been thereby possessed of and ought 
to be kept sacred and inviolable,” proceeded to declare all pro- 
ceedings against the ambassador“to be'utterly null and void, and 
to enact that all-suits, actions and. proceedings against any ambassa- 
dor were to be absolutely null and void. It is said that a copy 
of this Statute gorgeously bound was in solemn pomp conveyed to 
the Czar, but whether this placated him is not recorded. It has 
been held that the substantive part of the Act was only declaratory 
of the common law and of the law of nations. It may be added 
that Ss. 1 and 2 of the Act of Anne, those containing the narrative 
of the outrage on the Ambassador and vacating the proceedings 
against him, were in 1867 repealed by a Statute Law Revision Act 
of that vear, but the substantive provisions preserving the privileges 
of ambassadors and other diplomatic persons continue in full 


force. —S. J., 1938, p. 553. 





The- Punishment of Young Offenders.—The large proportion 
of crime committed by persons under twenty-two years’ of age is a 
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matter of common knowledge and‘ concern. ‘One of His Majesty’s 
judges recently said at: the opening of Assizes, that he and his 
brother judges were much troubled! at this fact and adiverted to a 
method of correction which ‘doubtless has its placé among other 
forms of punishment as a factor calculated to bring, the youthful 
offender to a better mind. ‘‘There is no man of woman in this 
country’’, the learned judge observed, ‘‘who would say I was 
guilty of inhuman ideas, but I know myself, looking back on my 
own youth which was not too good, that I became ‘what I hope 
I am, and grew up what I believed my parents would hope me 
to be, because when I did wrong I was corrected not by being sent 
for years to an approved school, but by that manner of correction 
which is so valuable to youth and which prevents them again from 
doing wrong without any loss of self respect, and without loss of 
humanity in those who administered that correction’. The 
learned judge expressed himself as well assured that the “wave 
of sentimentalism” which was passing over the country was not 
good for young people.’ If, he said, one could see a way lof 
reasonable and yet impressive correction for misdoings by young” 
people it might bring them back to the straight path again, whereas 
they wandered away and were found in a court of that sort at the 
ages of seventeen or sixteen and a half”. 


Another aspect of the problem was considered by the Court 
of Criminal Appeal (Branson, Hawke and Macnaghten, JJ.) on 
the following day when a number of applications by young men 
against sentences to Borstal detention were refused. According 
to the note on the matter in The Times a number of separate 
offences were committed in each case before the- offender was. 
captured. Macnaghten, J., observed that some young persons 
seemed to think that they were entitled to say: “However numerous. 
the crimes I commit before I am caught, it is the law of England 
that I must be put on probation”. It was, the learned judge said, 
time to dispel any such idea. Similar observations were made by, 
Branson, J., in another case., In a third case Hawke, J., adverted 
to the reluctance on the part of judges to! send young offenders to 
prison, and to the judicial appreciation of the value of probation. 
There were, however, the learned judge intimated, cases where a 
deterrent as well as a.reformative element was necessary, and’ 
Borstal had the advantage in such cases that offenders did not 
like it. —S.J., 1938, p. 553. 


Commercial Cases.—Some three years ago the London Chamber’ 
of Commerce urged in the course of a memorandum submitted to 
the Royal Commission on the Dispatch of Business at Common Law 
that judges in charge of special lists, such as those of the commercial’ 
court, were too frequently changed, with the result that the judge 
taking the interlocutory! proceedings in a case frequently did not 
try it. According to ai recently issued statement the Chamber is: 
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given to understand that the frequent changes and lack of continuity 
in the judges taking the list of commercial cases has caused much 
dissatisfaction among litigants in the commercial court. When the 
commercial list and the commercial court were instituted, the in- 
tention, the Chamber understands, was that the judge sitting in that 
court should also deal with interlocutory applications in those cases 
before trial, and this was for many years carried out the judge of 
the commercial court sitting continuously for long periods. The 
Chamber also urges the importance of judges appointed to take 
the commercial lists being men who while at the Bar have practised 
regularly in the commercial court and so are completely familiar 
with this class of work. This is regarded as being especially 
important in cases where questions relating to charter-parties, bills 
of lading and marine insurance are involved, as otherwise un- 
necessary prolongation of trials with its attendant increased expense 
to litigants is likely to occur. It is stated, moreover, that in 
certain types of case commercial litigants might prefer to bring 
their disputes before the commercial court rather than arbitrate if 
they could be certain that their cases would be heard by a judge 
thoroughly familiar with the subject, and who would sit in the 
commercial court for a period of not less than, say, a year, so as fo 
ensure that in the majority of cases tried by him he would also 
have heardi the interlocutory applications. As readers are pro- 
bably aware, the London Chamber of Commerce has during recent 
years had under consideration, from the point of view of the liti-’ 
gant, the whole subject of the state of business in the courts and the 
questions of delay and experise, and the subject was referred to a 
sub-committee consisting of two legal and four non-legal members. 
The matter referred to in the present paragraph was recently under 
the consideration of the Chamber’s Parliamentary and Commercial 
Law Committee, and it is stated) that a communication has been 
addressed to the Lord Chief Justice in the hope that it may be 
possible for the position to be remedied.—S.J., 1938, p. 554. 





Poor Man’s Lawyer.—In the course of a letter sent to a 
meeting of the London Council of Poorman’s Lawyers, recently 
held at The Law Society’s Hall, to receive the annual report of the 
Bentham Committee for Poor Litigants, the Lord Chancellor 
expressed his interest and sympathy in the work which he described 
as of great benefit to the poor litigant and to society at large. The 
total number of cases for the past year, 675, is very similar to 
those of recent years, but the proportion of cases sent to honorary 
solicitors was very much larger. It is of some interest to observe; 
and should, it is contended, afford a complete answer to certain 
criticisms which appear to have been directed against the committee, 
that out of the 283 cases sent to honorary solicitors, 226 were 
settled out of court. The cases dealt with are of an infinite 
variety, but tenants’ difficulties, matrimonial differences, and 
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running down cases, forti a large proportion of the whole. The 
least -satisfactory side of the report appears to be the financial, a 
deficit of £339 having' ‘accumulated over the last five years. A 
garden party which was arranged by a committee of ladies, under 
the chairmanship of Lady Hewart, took place recently, with the 
object of inns funds: to deal with me deial: se J., sae bs 554. 


BOOK REVIEWS. 


Tue Hinpvu Cope by Sir Hari Singh Gour, ma., D. Litt., D.c.L., 
L.L.D., published by The ‘Central Book. Depot, Nagpur. (1V Edition: 
Revised and re-written). . Price Rs. 20. Postage extra. - 





Sir Hari Singh Gour is a well-known and learned lawyer and 
his books on the various legal subjects have become recognised 
text books on those branches of law. The book under review is 
the fourth edition of his wellknown Hindu Code. The scheme of 
this book is familiar to Indian Lawyers and treats the whole subject 
of Hindu Law in the form of the sections of an enactment giving 
the statements of law as established by the decisions and otherwise 
in asuccinct form and giving théir exposition and the decided 
cases elaborately under each section. The task of the learned 
author in this respect has been rendered more difficult by the 
conflicts of decisions which are common where there are several 
superior courts of equal jurisdiction and by the fact that there are 
provincial differences in the matter of Hindu Law. That he has 
succeeded to this extent in presenting the comprehensive subject 
in the shape of an enactment is a matter for gratification. This 
mode of treatment is of special value at this time when “ it is 
obvious that the age of legislation has now come” in the field of 
Hindu Law, inthe words of avery learned and acute lawyer. - 
When the legislature takes up the task of legislating on the branches 
of Hindu Law, Dr. Gour’s book will form a basis to work upon. 
In the course of such vast work covering the whole field of Hindu 
Law, the slipping of a case here and there will not detract from the 
usefulness of the book. In this edition the learned author has 
omitted all obsolete principles and decisions. In many respects, 
the book has been re-written having regard to the more recent 
statements of the law and decisions, `The legislature has recently 
passed some important! ‘enactments bearing on ‘some branches of 
the Hindu Law modifying the pre- existing law. They have.been 
incorporated and noticed in the book, though it’ cannot be said that 
all of them have been critically examined. We have every hope 
that this edition will fully maintain the reputation of its predeces- 
sors as an up to date. text book on the subject of Hindu Law. 
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TRANSFER OF Property: Act?:(1V: of 1882), by’: Darashaw 
Jivaji :Vakil; B.A., LLB, Bombay (First: Edition 1938). Price 
Rs 14. Postage extra, «| ne o’ i 


- Thisi is the most upto date commentary on ‘the ‘Transfer of 
Property Act as amended upto 1st April, 1930. Besides being ait’ 
upto date commentary on the enactment, the learried ‘author ‘has’ 
kept in view the difficulties of the conveyancer and has attempted 
to solve them. He has given information on matters not usually 
contained’ in a commentary on the Act, such! as, a stock mhort- 
gage, /power-of- attorney, income+tax’ -payable by- a. mortgagor, 
broker’s pòsition in a. transaction, conditions onta sale by 
auction, transfers by limited holders, ete. He has also giver 
helpful suggestions on drafting and .the varióus stages through 
which a draftsman has to pass in the preparation of a.conveyanee,. 
a mortgage, a lease and other documents and also on requisitions on 
title. In other respects, such as giving an upto date statement of 
_thelaw and noticing all the important decisions bearing on the 
subject, the learned author has given the fullest information. We 
hope that the book will be looked upon as a recognised text-book 
on the subject by all branches of the profession. 


Lectures on Company Law by Shantilal M. Shah, Barrister- 
at-Law. Published by The Popular Book Depot, Bombay. (III 
Edition 1938). 

This is a book of practical utility mainly intended for busi- 
nessmen and students of law. This subject has not been dealt with 
as a commentary on the Indian Companies Act, but by a series of 
lectures on Company Law in logical manner which will be easily 
intelligible alike to the layman and to the student of law. It is 
not without its use to the practitioners in courts. Reference to all 
except the important cases has been omitted to enable the business- 
man and the beginner in law to follow the subject easily. We 
hope that the book will be widely appreciated by those for whom 
it is intended. 





Inptan Company Law by M.J. Sethna, Barrister-at-Law. 
Published by D.B. Taraporevala Sons & Co., Bombay, ( 1938). 
Price Rs. 4——8—0. Postage extra. 

The object of the author in this book is to explain the princi- 
ples underlying the Company Law embodied in the Indian 
Companies Act of 1913 and by the various Amendment Acts up to 
1938, in the course of a number of chapters dealing with the 
various branches of the subject. The learned author has dealt 
with the subject in a lucid manner so as to be easily understood by 
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the 'studénts ‘and the businessmen., The text: of the- Indian 
Companies Act and the rules and tables are- given at the’ end of the 
book, The case-law has, been referred to only wherever necessary. 
to. support: the- propositions, so far as may-be required. for a 
heginner: , , We hope that the book » -will be found useful Poti by 
students. and businessmen, , Ones oe Gt uae? G io 

‘Tue Nacrur Law Notes, A fortnightly Legal Publication, 
Edited by P.-S.» Chiney; B.a;, LL.M.y Advocate, Nagpur., Annual 
subscription: Bop local, Rs. 6, “Motul, Ga 6—6—0. Postage: 
extra. 


-Wé have the honour to PEE receipt of the above 
ablation with thanks. - i 
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THE POLYGAMY ‘AND DIVORCE BILLS. 
BY 
S. VENKATARAMAN, B.A., M.L, Advocate, Madras. 


-Reform proposals :— 

Quite a number of Bills (L. A. Bill, 23 of 1938; C. of 
S. Bills, 3 and 4 of 1938) designed to amend and modify the 
Hindu familial law in various directions are at present before 
the Central Legislature. They are intended to regulate if not 
altogether to abolish polygamy and also to introduce the 
institution of divorce among Hindus. The question arises 
whether there is any necessity for such legislation and if so on 
what lines it should proceed. In this connection it is salutary 
to remember that: 


“ The institution of marriage is the first-act of civilisation and the protec- 
tion of the married state against all molestation or disturbance is a part of 
tthe policy of every people possessed of morals and laws?” 


In the words of Lord Russel of Killowen; 

“Tt is in the interests of the State that family life should be maintained, 
cand that homes should not be broken up by the dissolution of the marriage of 
parents. But even in the absence of children, it is in the interest of the State 
that if possible the marriage tie should remain stable and be maintained?” 
Early Hindu marriage ideal :-— 

Marriage among Hindus took on a sacred character from 
the Vedic times. It was a lifelong union where the wife was 
regarded asa gift from the Gods3, an associate in religious 
‘observances and a partner,in the joys and sorrows of life. 





1. Noice v. Brown, 20 Am. Rep. 388. 
2. Fender v. Mildmay, (1937) 157 L.T. 340 at 348, 
"37 Rig. Veda, X, 15, 36. 
N 
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Polygamy was not allowable according to the spirit of the law 
and a second wife was styled a wife not for duty but for lust. 
When in course of time the political integrity of the Aryans 
came to be assailed by frequent foreign invasions raising 
apprehensions regarding the security of their racial and cultural 
purity the marriage laws were stiffened ; pre- -puberty marriages 
for women were ordained and ‘second marriages deprecated. 

This resulted. in a: disparity .in the marriagé laws between the 
sexes. . The rules.were, however, acquiesced in and acquired 
all the sanctity attaching to tradition. 


Causes of discontent :— 


Indian social life was till recently practically:closed to all 
outside influences. Ancient traditions remained unassailable 
and the cake of custom was found hard to break. The advent, 
however, of newspapers, telegraph and telephone, air-travel 
and the radio brought about an annihilation of time and 
distance. The glamour of western civilisation, the equality of 
status achieved by women in Europe and America in the 
political and other spheres and the scepticism as regards the 
value of religion engendered by its failure to avert the cataclysm 
of 1914 all produced their repercussions and these coupled 
with the increasing deterioration in the observance of the 
rules of varna-asrama dharma, the growing divorce between 
precept and practice in actual life and the perpetuation of 
forms and ceremonials whose spirit had already fled, have 
produced a ferment in Hindu social life with a demand for 
a revision of our sense of values arid a readjustment of our 
laws. 


Factors to be remembered :— 


Hindu opinion in the matter of reform of marriage laws 
may be said to run on three. different lines. At one end 
there are people who regard marriage as a purely religious 
concern outside the pale of any legislation. At the other end 
are people who are critical and rationalistic in outlook, regard- 
ing marriage as a contract. whose incidents can be regulated 
by statute. Neither of these classes asks for any special 
reform at present of the marriage laws, the former because 
of its disbelief in-the competency of the legislature in this 
behalf, and the latter because’ of the existence of the Special 
Marriage Act of 1872 attracting to’ marriages under its auspices 
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the .provisions ‘of .the Indian: Divorce: Act and the Indian 
Succession Act. In: between. these two classes there exists a 
‘body of people who: are. aot sceptical enough to-repudiate-the 
religious ‘character of marriage: nor, willing‘enough to accept 
all its implications, people: who will not tolerate a marriage 
Without.rituals but do not desire it to-be indissoluble under all 
circumstances. “It is. this body of: people whose views have to 
be met. : MOP SER Decks SA ISR ae od OL ag eee cee 
"Shastraic rules: aay , a ae : or 

Under the Shastras, as regards men,. aa spite of the 
eulogy of monogamy, polygamy:: was permitted!, | usually. 
through ‘anuloma:alliances?.. According to the texts: 
“Three wives are allowed to. a Brahmana in actordance with the order 
of castes. Two to a Kshatriya and one toa Vaisya. One Sudra wife besides, 
to all, according to some teachers without using mantras?. i 

Even within the caste a man was allowed to marty a second 
wife under'certain circumstances. . A. text of Manu3 indicates. 
that originally it was permitted- only after the death of the 
first wife. -According. to. Apastamba a second wife cannot be 
taken while the first wife.was. willing and able to perform her 
share of religious duties or if she bears sons and it was only 
where she was deficient in either of these qualities that a second 
wife could be married4, Subsequently the category at exceptions. 
was enlarged and the Shastras declared5: 

“She who drinks spirituous liquor, is of bad conduct, rebellious, diseased, : 

mischievous or wasteful may at any time be superseded by another wife. 


A barren wife may be superseded in the eighth year, she whose children. 
all die in the tenth, she who leaves only daughters i in the eleventh, but she 
who is quarrelsome without delay.” . 

Even where a second wife was permitted in one’s own 
caste the first wife alone, if blameless, was to be associated 
in all religious works6, In still later “times polygamy became ‘a. 
matter controlled exclusively by caprice and economic factors. 

i va , pot i a 


+ 





Ait. Br. III, 2, 12.. ES cee) ATEA ae 

2. Paraskara Grihya Sutra, cit, on p. 831 of: Ghose’s Hindu” Law, 
8rd. Edn, Vol. I} Vishnu, cit, on p. 846/%bid.;-Vasishtha, ‘cit., on. p. 849, 
ibid. Se AY tee gk oa S : 

3. V, 168. 

4, II, 5, 11, 12-13. ease 

5, Manu, IX; 77-827 © | ‘ 

6. Vishnu, cit., on p. 846. of: Ghose’s'Hinda Tav, 3rd Edn., Vol. L 
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‘As regards women the Shastras prohibited polyandry.: A 
‘second marriage was according to some permissible on the 
‘death, asceticism, degradation, or impotency of the husband 
-or desertion on his part.2 It is however doubted whether the 
texts contemplated a remarriage after the first marriage has 
‘been completed in all :its stages, or after a betrothal merely. 
‘According to. Kautilya marriages contracted in accordance 
with approved forfns could not be dissolved but divorce could 
-be had in some cases where the marriage was in the un- 
-approved forms and jiremarriage permitted.3° While the rules 
‘were gradually relaxed in the case of males they were stiffened 
“regarding women. “Once alone is a maiden given in 
‘marriage,’ and ‘neither by sale nor by repudiation is a wife 
released from her husband’’4, said the Shastras. To prevent 
-as far as possible undesirable alliances it was laid down: 
“The hunch-back, the dwarf, one born blind, the impotent person, 
the lame and one afflicted with distressing incurable disease—to all these 
-persons abstinence from marriage is surely enjoined for Jife®.” 
A marriage in contravention of this and like injunctions, 
- will, however, notbe a nullity but will justify the wifein living 
apart from the husband in most of these cases. It was also 
‘laid down that on supersession a superseded wife should be 
provided for by the husbandé, and such provision may go up 
‘to a third of the husband’s property. Monogamy, remarriage 
after wife’s death, remarriage during her life time if she bore 
‘no son, remarriage under certain other circumstances as well, 
„and finally remarriage at will have been the successive stages 
in the development of the rules relating to marriage of males. 
While prohibition of marriage by disqualified men gave 
‘place to rules tolerating them but conceding to the wife the 
right to live apart, remarriage by women was made impossible. 


‘Criticism of the rules :— 

Disparity thus resulted in the marriage laws as applicable 
‘to the two sexes. The theory of marriage being a lifelong 
-union sat lightly upon man in that despite the absence of divorce 





1, Ait. Br. III, 2, 12, 
i 2. Narada, XII, 97-101; Vasishta, XVIII, 13; ‘Katyayana, cit., Col. 
Dig,, IT, 171; Devala, cit., ibid. 165, a 
3, Arthasastra, III, 3 and 4. 
4, Manu, IX, 45-47. : 
© 5. Vishnu, cit., on p. 847 of Ghose’s Hindu Law, 3rd Edn., Vol. I. 
6. Mann, IX, 77-82; Yajnavalkya, II, 148. . 
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he can always discard a wife and take another at hisinclination,. 
whereas it worked hardship in the case of a woman as she can 
never get out of a union under any circumstances whatever. 
Further the safeguards provided against any arbitrary super- 
session of a wife have proved illusory in practice. For a second 
marriage is regarded as valid by the Courts under whatever 
circumstances contracted and the rule regarding the giving ofa 
solatium to the superseded wife has never been effective due to 
its indefiniteness. Also remarriage by the husband is not 
accepted by the Courts as a groundentitling a wife toliveapart 
from him. 


Lines of reform :— 


At the same time it has to be remembered that public 
opinion has always viewed marriage asa religious tie, cemented 
by mantras, incapable of being sundered, and hence will not 
easily reconcile itself to the sanctity of the institution being 
violated by the intrusion of divorce. Any reform, therefore, of 
the marriage laws, if it is not to remain a dead letter, must 
take note of this factor. Since the enactment of the Child 
Marriage Restraint Act, it can’t be said that the bride is not a 
girl who has attained her discretion and as such capable of 
making her wishes in the choice of a husband respected,. 
thereby minimising to a large extent the chances of incompati-. 
ble and unequal alliances. The prevalence on a large scale of 
the practice of adoption eliminates the necessity for taking a 
second wife for the sake of male progeny, which according to 
the Shastras was the main ground for a second marriage.. 
Polygamy at will being opposed to the Shastras there can be no 
legitimate objection to its being rendered punishable by statute. 
A statutory rule making it an implied condition of every, 
marriage that a wife on being discarded unjustifiably by her 
husband will be entitled toa provision analogous to mahr among 
Muslims but more definite in character and easily enforceable 
will operate as a salutary check against any arbitrary conduct 
on the part of the husband. Even if a second marriage were 
to be permitted in exceptional cases as where the first wife is 
insane or is afflicted with hideous diseases, a similar safeguard 
may be provided for the first wife. The argument that sup- 
pression of polygamy means the promotion of immorality is. 
without validity; for no one will admit that the morals of 
women have become affected by the age-long denialto them of 


ve 
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the right to remarry under any circumstances, and what is true 
of women in this respect must reps true-of men. 


Dr, Deshmukh’s Diverse Bill :— 

[L. A. Bill 23 of 1938.] Dr. Deshmukh’s. Divorce Billin dite 
Legislative Assembly seeks to achieve’ for Hindu women 
what has become possible in England under the Matrimonial 
Causes Act, 1937. It purports to confer a right of divorce on 
women exercisable on'(7) impotency, (ii) apostacy, (iii) second 
marriage, or (iv) desertion for a continuous period of three 
years by the husband. The Bill proceeds on the principle that 
what is good for England must be good for India and makes 
no allowance whatever for the difference in outlook and facts 
of life as they obtain in the two countries. It gives the right 
of divorce to women only, under the cloak of conferring on 
them equality of status with men. No woman of good family 
or sensitive feeling would rush to the Court for relief on any 
of the grounds stated in the Bill. The Bill if passed into law 
is bound to remain a dead letter but will. have succeeded 
in depriving the Hindus of a matter which was justly a source 
of pride to them, namely, that theirs was a conception of 
marriage unique, sanctified by religion, lasting for ever, where- 
in no sordid consideration intrudes and which is intended to be 
a training in dharma. 


Mr. Susil Kumar Roy Chowdhury’s Bill :— 

[C. of S. Bill 3'of 1938.] Mr. Chowdhury’s Bill in the 
Council of State aims'at regulating polygamy in British India 
by penalising it except under certain circumstances. The Bill 
allows liberty to remarry where the first wifeis (i) permanently 
invalid, or (i) insane, or (iii) suffering from incurable and 
Yoathsome diseases, or (iv) unchaste, or (v) living away from 
the husband's protection unjustifiably, or (vi) unfit without 
‘grave injury to her to: fulfil her marital obligations habitually. 
The Bill provides that before remarrying a person must obtain 
‘the sanction of Court. The Bill is unnecessary and is 
‘bound to operate as an irritant. The Statement of Objects 
and Reasons appended to the Bill concedes that the percentage 
‘of polygamous marriages is very small: but states that the 
‘very possibility that the husband ‘can marry without any 
‘reasonable and probable cause lowers‘the position of women 
in this country. There is no halfway house between monogamy 
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and polygamy -and the recdgnition. ôf. spécial circumstances as 
entitling a man to’marry a second wife will-result-often in the 
manufacture of evidence against an unwanted wife and her 
being harassed and humiliated by- all sotts'of enquiries. Far 
from protecting women and. elevating their status, the legis- 
lation if made, would defeat its veiy PUTROS 


Mr. G. S. Motilal’s Bill:— | 

l [C. of S. Bill 4of 1938.] The Bill introduced by Mr. Motilal 
has ‘the merit of simplicity. It prohibits polygamy outright 
and makes a second marriage during the subsistence of an 
‘earlier marriage an offence under. Ss. 494 and 495 of the 
{Indian Penal Code. The principle, if accepted, would ensure 
equality between the sexes in the matter of their marriage laws. 
In view, however, of the dependency of women on their hus- 
‘bands for their maintenance and the practical impossibility ofa 
woman who has gone through a form of marriage once, obtain- 
ing a proper husband again by reason of the social senti- 
ment operating against her it will be well to drop the provision 
in the Bill regarding the invalidity of the second marriage. 


Mrs. Radhabai Subbarayan’s Bill:— 

The Bill proposed to be introduced ‘by Mrs. Raduta 
Subbarayan i in the Central Legislative Assembly contains two 
sets of provisions, namely, (i) the prohibition of polygamy 
and (i) the conferment of a right of divorce at the instance 
of either spouse under certain circumstances. Under S. 3, 
a person having a husband or wife living shall not during 
the lifetime of such husband ‘or wife marry again unless the 
previous marriage has been dissolved, and any person marrying 
in contravention of that‘rtle shall be deemed to have committed 
an offence under S. 494 or 495-of* the Indian Penal Code, 
and such subsequent marriage shall bé held to be void. Under 
S. 4 either spouse -can ‘present a pétition to the Court for’ 
dissolution of matriageé on the ground (i) that the other spouse 
has for’a continuous period ‘of five years been suffering from’ 
an infectious or incurable‘ diseasé, or ‘a loathsome venereal 
disease or virulent leprosy or incurable lunacy ; or (ii) that there 
has been desertion by the other spouse unjustifiably for a con- 
tinuous period: of five years; or (iit) ‘that the other spouse’ has 
been guilty of habitual adultery;‘or (iv) that the other: spouse 
has béen guilty of such Habitual eiielty as would endanger 
health: or safety. f 
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The first set of provisions is almost identical with what is 
found in Mr. Motilal’s Bill and is unexceptionable except in so 
far as it seeks to render void the second marriage in all cases.. 
As already pointed out such a provision is not called for at 
present, in a case where the offender is a man, inasmuch as 
under our existing social conditions the woman who is the 
victim of such a marriage will always have to suffer if the 
marriage was annulled, particularly where it is done after the 
patties have lived together as man and wife for some time. 


Regarding the second set of provisions, the criticisms. 
urged against Dr, Deshmukh’s Divorce Bill will almost equally, 
apply here. It is not so much a question of alleviating distress. 
as of removing the root causes, that has to be tackled. The 
Statement of Objects and Reasons mentions that the Bill is. 
called for because: 

“There are numerous instances where a man who is already married has. 
married a second wife without any reasonable justification, ill-treated his- 
first wife or otherwise caused her untold misery and unhappiness.” 

If polygamy is rendered an offence, if the provisions of 
the Child Marriage Restraint Act are strictly enforced, and if 
a provision analogous to mahr is implied as a condition of every 
marriage many of these grievances will disappear and equality 
practically ensured between the sexes regarding the marriage 
laws. 


There are certain other criticisms to which the Bill is. 
open. It is difficult to see why any distinction should be made 
between habitual adultery and occasional miscanduct, parti- 
cularly where the latter act is deliberate, as a ground for 
divorce. Enquiry in Court relative to matrimonial unhappiness 
and the reasons therefor, far from enhancing respect for the- 
marital tie will lead to its being regarded as a mere contract 
and no more. It will often result in the fabrication of evidence 
to sully the fair name of the unwanted spouse and to achieve 
that person’s permanent humiliation. From the point of 
women, if the average wife seldom takes advantage of the 
right available to her under the existing law, to claim 
maintenance from the husband in cases where she has been 
obliged to live apart on account of his cruelty or other justi-. 
fiable cause, because of the fear of publicity and a natural 
disinclination to have her marital unhappiness made the 
subject of a judicial adjudication, it will be much more so: 
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where it is a question of making and proving more unsavoury, 
allegations. Above all, when all is said and done, polygamy 
is rare and cases of marital unhappiness due to oppression by 
the husband are not very frequent. The remedy proposed by, 
the Bill is out of proportion to the evil sought to be relieved 
against. 


Conclusion :— 


It.may, in conclusion, be stated that no reform of our 
marriage laws will be successful in any appreciable degree if 
it does not recognise that marriage is a lifelong union cement- 
ed by religion, and indissoluble in character. Polygamy may 
be heavily penalised'and thereby rendered practically impossi- 
ble. A suitable statutory provision definite in character and 
easily enforceable may be made in favour of the wife as an 
incident’ of every Hindu marriage, to protect her against any 
arbitrary desertion by the husband and to operate .as a check 
even against the creation by him of circumstances compelling 
her to live apart. The adoption of these measures coupled 
with the better enforcement of the provisions of the Child 
Marriage Restraint Act will eliminate many of the root causes. 
of the evils sought to be remedied by the various Bills now 
before the Central Legislature and at the same time preserve 
to the Hindus their distinctive conception of marriage. 


SUMMARY OF ENGLISH CASES. 


HERNIMAN V. SMITH, (1938) A.C. 305. 


Malicious prosecution—Reasonable and probable cause— 
What is—Rule in Hicks v. Faulkner—How far correct—Functions 
of the judge and jury. 

H (plaintiff) together with one R was s diae with conspiracy 
to defraud H. S. (the defendant) and with obtaining money from 
him by false pretences. On the information of S they were charged 
before the justices at E,committed for trial to the Central Criminal 
Court, tried there by the Recorder and convicted. On appeal, the: 
Court set aside the conviction, being of opinion in the case of H 
that there was not a sufficient case to go to a jury. Plaintiff H 
was found to be innocent but the question was as to the effect on 
S’s mind: 

Held, that reasonable and probable cause is as defined by 
Hawkins, J., in Hicks v. Faulkner, (1878) 8 Q.B. 167 at 171, “am 

O ' 
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honest belief in the guilt of the accused based upon a full convic- 
tion, founded upon reasonable grounds, of the existence of a state 
of circumstances, which, assuming them to be true, would reasonably 
lead any ordinarily prudent and cautious man, placed in the posi- 
tion of the accuser, to the conclusion that the person charged was 
probably guilty of the crime imputed”. The question of the defence 
of reasonable and probable cause is for the Judge. To ask the 
general question whether the defendant took reasonable care to 
inform himself of the true state of the facts is, in many cases, to 
ask the jury what the Judge has to decide for himself. The facts 
upon which the prosecutor acted should be ascertained. When the 
Judge knows the facts operating on the prosecutor’s mind, he 
must then decide whether they afford reasonable or probable cause 
for prosecuting the accused. In so far as Hawkins, J., in Hicks v. 
Faulkner, (1878)8 Q.B.D. 167 says at p.,172 that the reasonableness 
of the accuser’s belief in the existence of the facts on which he 
acted is a question of fact for the jury not approved. That question 
together with the question whether the facts so believed amount to 
reasonable cause for believing the accused to be guilty, are for the 


Judge. 


Paton v., INLAND REVENUE COMMISSIONERS, (1938) A.C. 341, 

Income-tax—Income-tax Act, 1918, S. 36 (1)—Loan from 
bank—Account debited with interest—If payment of interest from 
customer to bank so as to fall under S, 36 (1). 

H. F. had a total income of 26,301. Out of the income certain 
charges were paid. They, were all deducted. There was a balance 
of income of 7,777]. after allowing for these charges. H. F. had 
borrowed from M bank 250,000/. on security. Up to the date of 
hearing nothing had been pdid on that account either for principal 
or for interest. But the interest was being debited by the bank to 
the loan account each year and added to the principal. The 
question was if “in view of the bank’s practice of adding the 
interest of each half-year to the amount advanced, the interest had 
in fact and in law been paid each half-year” and-further “to the 
extent that H. F. had taxed’ income ‘for the-year in question, the 
interest must be deemed to have been paid out of profits or gains 
brought into charge and tax within S. 36 of the Income-tax Act’. 

S. 36, sub-S. G) of Income-tax Act, 1918, provides that 
“where interest payable in the United Kingdom on an advance 
from a bank carrying on a bona fide banking business in the 
United Kingdom is paid to the bank without deduction of tax out 
of profits or gains brought into charge to tax, the’ person by whom 
the interest is paid shall be entitled, on proof of the facts to the 
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satisfaction of the Special Commisoners, to repayment of ‘tax on 
the amount of the interest”. 


- Held,- that in the circumstances ‘there was no ground for 
holding that the interest in question was paid by H. F. All that-has 
happened is that, because the interest has not in fact been paid, 
the creditor has added the amount of. the unpaid interest to the 
debtor’s principal indebtedness. Interest which is so dealt with 
cannot be interest ‘paid to the bank’, still less can it be interest 
“paid to the bank without deduction of tax out of profits or gains 
brought into charge” within the meaning of S. 36. 


Tue Lorp ADVOCATE V. Inzievar Estates, (1938) A.C. 402. 


Customs and Inland Revenue Act, 1889—Estate duty—Life 
assurance policy—Assignment of during life—Some premiums 
paid by assured even after assignment—Basis for estate duty— 
Proportion payable. 


In 1910 S took out a policy of assurance on his own life for 
20,0007. The annual premiums thereon was payable on April, 1930, 
in each year. In 1925, S assigned the policy to the respondents 
gratuitously. 14 premiums had by then been paid regularly by S. 
S died in April, 1935. After the assignment also, S paid four 
annual premiums and thereafter till his death the respondents paid 
tle seven premiums. On death of S the policy amount of 21,800.. 
was paid to the respondents. The question was as to the amount of 
estate duty payable, namely, whether it is to be 4/25 or 4/11 of the 
policy amount. S. 11, sub-S. (1) of Customs and Inland Revenue 
Act, 1889, provides that “the charge under the said section (that is, 
S. 38 of Act of 1881) shall extend to money received under a policy 
of assurance eifected by any person dying on or after 1889 on his 
life, where the policy is wholly kept up by him for the benefit of a 
donee, whether nominee or assignee, or a part of such money in 
proportion to the premiums paid by him, where the policy is 
partially kept up by him for such benefit”. 


Held, the meaning of the sub-section is that “where the policy 
is partially kept up by such person for the benefit of a donee 
whether nominee or assignee, the charge shall extend to a part of 
the policy moneys in proportion to the premiums paid by that 
person”. The proportion designated in the sub-section is the 
proportion. in which they have paid such premiums after the 
donation, that is, 4/7th. The language shows that the proportion is 
to be determined by events which take'place after the donation. 
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Compania NAVIERA! VASCONGADO V.. STEAMSHIP “CRISTINA”, 
(1938), A. C. 485. 


International law--Ship of S pain—Ship in English port—- 
Possession of ship taken by Spanish Government—Claim by the 
private owner of the ship for declaration of ownership and for 
possession—If maintainable. 


A Spanish company, carrying on the business of ship owners. 
at Bilbao in Spain, initiated an action for a writ in rem claiming as 
sole owners of S. S. “Cristina” fora declaration of ownership and 
for possession. The “Cristina” is a Spanish ship. She was lying at 
Cadiff dock, where she had arrived under the charge of a Captain F. 
appointed by the shipowners. As the Captain F. failed to obey a decree 
of the Spanish Government, the Consul dismissed him and put a new 
master-appointed in the name of the Government. Since the new 
captain took charge the ship’s expenses had been disbursed by the 
Spanish Government. The shipowners (company) then issued this. 
writ in rem claiming as owners. The respondent (Spanish Govern- 
ment) entered a conditional appearance and stated that they were 
the owners or parties interested and also moved for the writ and. 
all subsequent proceedings thereon being set aside inasmuch as it 

“impleads a foreign Sovereign state, namely, the Government of 
Spain”. 

` Held, that the Spanish Government was in fact impleaded and 
they were intended to be so impleaded. The order sought in the 
present case would necessarily displace the de facto possession of 
the Spanish Government. No such writ can be upheld against the 
foreign sovereign state unless it consents, because a sovereign state 
cannot, directly or indirectly, be impleaded without its consent. 


REFUGE Assurance Company, LIMITED V. PEARLBERG, (1938) 
1 Ch. 687. 


Mortgage—Law of Property Act, 1925—Mortgagee entering 
into possession—If can appoint a receiver to take possession. 

It is open to a mortgagee to exercise the power given to him 
under S. 101, sub-S. 1 (3) of the Law of Property Act, 1925, to 
appoint a receiver of the income of the mortgaged property or any 
part thereof, even after he has gone into possession of the pro- 
perties. The words in which the power to appoint a receiver is. 
expressed are clear words which are not limited so as not to apply 
where the mortgagee is'in possession at the date when he makes the 
appointment. On such appointment, the mortgagee must be treated. 
as having gone out of possession without any further liability to- 
account on the footing of wilful default. 
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Lewis v. Cartre, (1938) 2 K. B. 454. 


Official Secrets Act, 1911, S. 2, sub-S. (1)—Police officer—If 
a “person who holds office under His Majesty”. 


The Official Secrets Act, 1911, S. 2, sub-S. (1) provides that 
“Tf any person having in his possession or control any ` 
information . . . which has been entrusted in confidence to him 
‘by any person holding office under His Majesty . . (@) com- 
‘municates the ....information to any person, other than a person 
to whom he is authorised to communicate it, . . . that person 
Shall be guilty of a misdemeanour”, and Official Secrets Act, 1920, 
S. 6 provides that “It shall be the duty of every person to give on 
-demand to a chief officer of police, or to a superintendent . . . 
-any information in his power relating to an . . offence under 
the Principal Act (1911) . . . he shall be guilty of a mis- 
‘demeanour’. 


The appellant was a journalistin employment on the staff of 
D.D. newspaper and the respondent was a superintendent of police 
-of borough S, A warrant for arrest of a man T.M. was‘issued by S 
‘borough police and information was circulated by S police to other 
Police forces. A paragraph almost identical with the police circular 
appeared in the D.D. newspaper written by the appellant. The cir- 
‘cular was only for police use and confidential. The respondent 
(superintendent of S police) called on the appellant and asked him 
‘to disclose the name of his informant under S. 6 of the Official 
Secrets Act, 1920. He declined’and contended that a police officer, 
who communicated the information to him was not “a person who 
-holds office under His Majesty”. l l 
i Held, that every police officer in England and Wales, whether 
.he be a member of the Metropolitan Police Force, or a member of 
the Police force of a county, city or borough, holds the office of a 
«constable, and within his constablewick he has all the duties and 
rights conferred by common law or statute on the holders of that 
office. He is required to take an oath of office and his primary 
duty is to preserve the King’s peace. He is therefore “a person 
-who holds office under His Majesty” within the meaning of the 
‘Official Secrets Act. 

Pratrv. A. A. SITES, Lrairep, (1938) 2 K. B. 459. 

Justices—Summary jurisdiction—Justices deciding that they 
Aad no jurisdiction—If can nevertheless state a case. 

- ‘Once the justices expressed the view that they had no jurisdic- 
tion to hear certain complaints which were before them, they have 
thereafter no jurisdiction to state a case for the opinion of the 
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superior Court. The proper .course is for the aggrieved party to 
apply for a. rule. by way of mandamus calling on the justices to 
hear the case, and not for the justices.to state a case. 

Wakefield Local Board v. West en Ry. Go, aay 80 I. 
P: 628, followed. : ; AY ee en ai 


ALLEN v. ee caw ( 1938) 2 K: B. 464. 


Income-tax—Income-tax Act, 1918; Sch.. ERE Act, 
1927, S. 45 (5).and (6)—Sum. payable to employee on termination 
of service—Service terminated by death of empioyces—aaksessihent 
on executors—Basis of: ` 


. One M was in the employment of a company under a service 
‘agreement under which he was appointed managing ‘director for a 
period of 10 years from 1—8—1930.. It contained provisions for 
determination of the agreement by notice on either side. In additioir 
to salary, the agreement provided for payment of “a terminal sum 
of 10,0003 . . to be payable by the company to the managing 
director or his personal representatives ‘upon the termination from 
any cause whatsoever (other than wilful défault of the managing 
-director in the performance of his duties) of his service with the 
company”. M died on 17—1—1934. He became entitled to the 
10,000/ and that was paid to the executors of M on 5—7—1934. Ar 
assessment was made on the executors in respect of that sum 
under Schedule E for the year ending April 5, 1934. The question: 
was if the executors were assessable: 


S.45 (5).—“ Where in any year of. assessment a person ceases. 
to hold an office or employment ‘or to be entitled to an annuity, 
pension or stipend chargeable under Sch. E, tax shall be charged 
for that year on the amount of his emoluments’ for the period: 
beginning on the sixth ‘day of eae in that year and, ending on 1 the 
date of the cessation. 

S. 45 (6):—In the case of! the ‘death of a person in whose 
case, if he ‘had not died, tax would, under the provisions ‘of the 
last preceding sub- section, have become chargeable for any year,. 
the tax which would have been so chargeable shall be assessed andi 
charged upon his exeeutors or administrators, and shall be a debt. 
due from and payable out of his éstate.”’ 

Held, that this was remuneration, though the'o occasion when it 
‘became payable is the death of M. It is therefore in the nature 
of an income paymerit arid subject-matter of Schedule E. It is. 
-assessable undér S..45 cl. (6). Under that clause what the com- 
missioners have to see is “whéther if the person had not died; tax 
would have become chargeable under sub-S: (5) in ‘the circum- 
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stances which have happened. ‘They, are not directed to make any 

‘other supposition except that. the deceased, has not died. For the 
‘rest, the facts which have actually happened, namely, that he has 
ceased to hold office and has received or become entitled to certain 
emoluments, must be looked to and the same tax charged upon his 
‘executors as youd have been sharece upon him”. 





| Liovp v. LLOYD ‘AND Lacennr, (1938) P. 174. l 


Divorce—Aduitery of wife—Husband conniving at it—Later 
‘adultery with knowledge of husband—Husband tolerating it— 
If later can apply for divorce. 


At the time of thie marriage in 1928 the husband was.a divorced 
‘ian and the wife was a widow who was then living with two men 
as their mistress. After the marriage the parties came to India 
-and the wife committed adultery with one K. The husband knew 
of that fact afterwards. Again when the husband was ill she 
committed adultery with one M and after the adultery the husband 
knew of it. The husband returned to England with her and 
expected she would thereafter behave better. In 1935 she was 
living as the mistress of one L and the husband became aware 
of it and begged his wife to give up her association with La She 
did not heed. During week ends she came to her husband and 
lived with him as husband and wife. Finally in 1936 the husband 
applied for divorce on the ground of her adultery with L, 


; Held, the petitioner was. not entitled to divorce. He knew 
of his wife’s adultery with L and permitted it and sought the 
Divorce Court only when he found that her affections had passed 
from him more to L. It fell within Gipps v. Gipps and, Hume, 
(1864) 11 H. L. C. 1, and the petitioner was guilty of connivance. 


JOTTINGS AND CUTTINGS. 

The Week's Personality — Thorough competence generally 
leads a judge to the speediest oblivion, since cases calmly conduct- 
edto an uneventful and satisfactory conclusion rarely provide 
much in the way of wit, anecdote or sénsation, in short, anything 
that the world at large would care to talk about. That is why 
‘nobody remembers anything about Lord’Chief Justice Eyre, who, 
in his day, was a model of the highest. judicial qualities. He was. 
impartial. “Though he ‘soor ‘discerned the nierits and foresaw 
the issue of a cause he‘never betrayéd any: ‘impatience ‘nor relaxed 


his attention. It was: scarcely possible’ to discover the opinion 
which he had formed'béfore the moment when he was called upom 
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to deliver it publicly”. ` He was dignified. “He was convinced that 
‘the observance of solemnity in the Courts of Justice contributed 
to excite venération for their proceedings. His judicial deport- 
ment, therefore, was calculated to convey an impression of awe 
and respect. But though his manner was grave and punctilious, it 
was marked with thé greatest courtesy”. His decisions excited 
acknowledgment even from unsuccessful parties that their cases 
had been fairly, fully and dispassionately determined, His know- 
ledge of law was based on broad principle ‘and was skilfully 
applied: In short, he was an excellent judge.—S.J., 1938, p. 563. 





Plain Words.—“A grave sin against justice and the honour of 
this Court”. “Statements made without warrant, evidence or 
justification”. It is a long time since it was fashionable for such 
‘resounding phrases to be addressed by well-known leaders to the 
Bench, and they must have fallen amazingly on the ears which 
heard them during a, recent sensational case at Gibraltar. In 
Ireland, of course, ati various periods, a sort of civil war has 
raged between the judges and the Bar. There was no foreseeing 
what men like O’Connel or Curran would think fit to say. “Good 
‘God! My Lord”, the former once said to a judge who had taken a 
‘day to think over a point, “if your lordship had known -as much 
law yesterday morning as you do this, what an idle sacrifice of 
time and trouble would you not have saved me, and an injury and 
injustice to my client”. It is well within living memory that 
‘O’Brien, J., sitting as the ultimate Court of Appeal in the County 
‘Court cases carried to the assizes, said that there was a reason 
why certain authorities could be distinguished. “I know the 
‘reason”’, interrupted counsel, “it is because there is no appeal 
from your order and you can do injustice with impunity”. The 
judge only said: “Your ould -father was the most impudent man 
in Cork, but you’re worse than him”, and finished his judgment.— 
SJ., 1938, p. 563. 


; When Conse were Bold.—A century and less ago there 
were fierce counsel at the English Bar who tolerated little. Take 
‘the following passage,of arms during. a witness’s examination. 
Park, J., “That’s a vety improper question.” Sgt. Taddy: ‘That 
‘is an imputation to which I will not submit. I am incapable of 
‘putting an improper question.” Park, J.: “That.is.a very im- 
proper manner for a counsel to address the Court in.” Set. Taddy: 
“And that i 19 a very improper manner for a judge to address a 
-counsel i in”. Park, J.: “I Protest, sir, you will compel me to do 
what is disagreeable to me.” Sgt. Taddy: “Do what you like, my 
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Jord”. Park, J.: “I hope I. shall manifest the indulgence of ‘a 
Christian judge.” Sgt. Taddy: “You may exercisé your indulgence 
or your power in any way your lordship’s discretion may suggest, 
It is a matter of perfect indifference tome.” One of the last of 
that school of advocacy was . poor Kenealy, whose ill-considered 
attacks on Lord Chief Justice Cockburn during the Tichborne 
Case ultimately brought him.to grief. The judge certainly had the 
last word when he characterised the language used as’ combining 
cowardice and insult. “If my name shall be traduced,” he said, 
“if my conduct shall be reviled, if my integrity shall be question- 
‘ed, I leave the protection of my memory to the Bar of England.” 
—S. J., 1938, p. 563. 





Judges at the Mansion House.—The Lord Mayor’s dinner to 
H. M. Judges on Tuesday was, as usual, a great function, the Lord 
Mayor (unfortunately without the Lady Mayoress who was indis- 
posed) receiving the Judges not only of England but of the 
Empire. The L.C., the L.C.J., Law Lords, L.Js., Puisnes, County 
Court Judges and Metropolitan Magistrates--all were strongly 
represented; and not they only, but C. Js. and Puisnes from all 
parts of the Empire overseas. One of the most pleasing passages 
in the new Lord Chancellor’s admirable speech was his reference 
to those Judges who, throughout the Empire, “administer honest 
and incorruptible justice’. Lord Maugham knows more of the 
Continent and the continental point of view than any other of 
our Judges, and France, its language and its laws are to him 
familiar; and he was able to say that foreigners, speaking volun- 
tarily and unanimously, expressed admiration for the Judges of 
England.—L./., 1938, p. 30. 





What Judges Cannot Do.—As the journey is long and term is 
still in being, the Free State, Northern Ireland and Scotland were 
not, apart from Law Lords, represented at the Lord Mayor’s 
banquet, but the Rt. Hon. the Lord Provost of Edinburgh, Sir 
Louis, S. Gumley, with the Lady Provost, were observed at the 
high table in the immediate vicinity of the President of the P. D. 
and A. Division. Otherwise the’ Home, Dominion and Colonial 
Judges were strongly represented, and over a. score of overseas 
judges, most of them with their wives, had come, as the L. C. 
observed, “from all over the; world”. The longest journey, I 
believe, was that made by the Hon. Mr. Justice Smith, of the High 
Court of New Zealand, and Mrs. Smith. ; 

As the years go by the speeches at this dinner grow shorter 
and shorter, and for brevity I think those of Tuesday night con- 

P 
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stitute a record. Perhaps-the briefest and the best was that of the 
L. C. J., who in his response to the Lord Mayor’s. toast of H. M. 
Judges was able to.accept''some praise on their behalf and for 
their services in applying the “force of law as contrasted with the 
law of force”; nor did ‘he fail to admit their limitations, confess- 
ing that they could not “on all occasions and in every respect 
perform miracles”. They had not yet discovered, for example, 
how to be in two places at once or how to hear cases before they 
are set down, ` | 

Lord Hewart is undoubtedly well and in his old best form; 
and after respectful observation of Lady Hewart, I share the view 
expressed some time ago by another observer that the cause of his 
youth renewed is mainly, if not wholly, matrimonial.—L.J., 1938, 
p. 30. 





Lawyers are Good —It was ‘Lord Atkin who’ proposed the 
toast of the. legal profession, and he, did it well, quoting from 
three authorities in support of ‘his case and. ‘indicating by a well- 
known remark.of Rousseau on’ the Life of Man how nasty, 
brutish (as well as short) life would be without the lawyers. Ina 
company composed mainly of lawyers and their wives it is perhaps 
not surprising that his high and just estimate of the legal profes- 
sion was accepted without audible indication of dissent by the 
attentive audience. The Attorney-General, held up by his duties 
in connection with the Administration of Justice Bill, No. 1, in the 
House, was unable to be present, but Sir Terence O’Connor, S.-G., 
at the banquet as so often in Court and Parliament, made a succes- 
ful deputy. Heand Sir Francis Smith, President of the Law 
Society, made reference to the work done in Law Reform and in 
rendering free legal service for Poor Persons; and declared the 
readiness of the legal ‘profession to do still more. Having heard 
all the words said, one formed a very favourable opinion indeed of 
the lawyers, and felt that they were good, but not too good to be 
true: l 

There was evidence, too, of personal harmony between the 
great men of our profession ; and it would appear that L.C., L.C.J., 
Law Lords, President and Law Officers are on the best of: terms 
and in complete accord as to the question of the Rule of Law. 

As the Lord Mayor (Sir Harry Twyford), the Alderman 
(Sir Alfred Bower) and the Sherif (Major Champness) so nobly 
entertained the Judges, speaking of their unrivalled quality as 
administrators of justice, and of the great business and high integ- 
rity of the merchants of London, I wondered why, having regard 
to the magnitude of business and the proximity and excellence of 
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_ the Judges, the ‘Commercial Court is so depressed.—L.J., 1938, 
p. 30. Pedr a 





1 


Impleading a Foreign Sovereign.—Several cases recently have- 

. involved a consideration of the scope of the principle that the 
court will not entertain proceedings which implead a foreign 
Sovereign State. Not the least interesting of them is Haile Selassie: 
v. Cable and Wireless Limited, Mr. Justice Bennett’s decision in 
which has just been reversed by the Court of Appeal. The matter 
arose out of a contract between the Director-General of Posts,. 
- Telegraphs and Telephones of Ethiopia and the defendant company 
_ relating to the transmission of wireless messages between radio- 
telegraphic stations situated respectively in Addis Ababa and Great 
Britain. The parties agreed at the hearing that the sum payable 
by the defendants under the contract was £10,613 11s. 3d., and the: 
matter to be decided was whether the plaintiff was entitled to 
recover judgment for that amount against the defendants having 
regard to the recent happenings in Ethiopia and to the attitude 
‘taken up by His Majesty’s Government in relation to the plaintiff 
and to the rule of the Italian Government in Ethiopia—L.T..,. 


1938, p. 21. 


The Decision—The learned judge found that the contract 
-was made by the Director-General aforesaid on behalf of the 
plaintiff as the sovereign authority cf Ethiopia, and that the rights. 
and liabilities under the contract were not those of the plaintiff 
but of the. Ethiopian Empire,.of which he was the sovereign head. 

-The Italian Government had made a claim to the sum in question,. 
and his Lordship intimated that if he were to give effect to the 
plaintiff’s argument, he would be indirectly deciding against the 
claim put forward on behalf of His Majesty the King of Italy to 
. the moneys which the defendants admitted they owed under the- 
contract sued on. -He therefore held. that he -had no jurisdiction 
to decide the rights of the plaintiff and stayed all further proceed- 
ings inthe action. The substantial defence to the action was that 
by reason of the conquest of Ethiopia by the armed forces of His. 
Majesty the King of Italy, coupled with the recognition by His. 
Brittannic Majesty’s Government of the King of Italy as the de 
facto Sovereign of Ethiopia, the right to recover the sum from the 
defendants had become vested in the. King of Italy. The learned. 
judge declined to express any opinion on this point and ordered a. 
stay of proceedings on the ground that the right of the plaintiff to. 
recover judgment could not be .determined without determining 
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whether the claim put forward on'behalf of the King of Italy was 
well founded.—L.T., 1938, p. 21. ; 





“Impleading Indirectly’.—-As has already been stated, the 
Court of Appeal, (Sir Wilfrid Greene, M. R., Lord -Justice 
Scott, and Lord Justice Clauson) reversed: this decision. The 
‘Master of the Rolls said that the action was one to which the 
Italian Government was nota party and nota necessary party. 
‘The question which fell to be decided was whether or not the 
-defendants were liable to the plaintiff and, although the claim of 
the Italian Government was one which, if made by a private indi- 
vidual, could have been dealt with in interpleader proceedings, no 
‘such proceedings were possible without the consent of Government. 
Tt was indicated that that fact could not deprive the plaintiff of his 
tight to have his claim:adjudicated on by the Courts of this country 
-unless there was some rule of English law which precluded the 
courts from entertaining the claim, and that no such rule existed. 
“The case did not involve bringing the foreign sovereign before the 
«court in his ow person or that of hisagent or interfering with his 
-proprietary or possessory rights in the event of. judgment being 
-obtained. To say that where a foreign sovereign had made a claim 
‘the proceedings in effect amounted to impleading that sovereign 
was wrong. The expression “impleading indirectly” did not mean 
adjudicating on such a claim as was made by the Italian Govern- 
‘ment in the present case. It referred to such proceedings as 
Admiralty proceedings in rem when the action in form was an 
-action against the ship. . In this connection comparisons might be 
made between the present case and those of The Cristina and The 
Arantzazu Mendi. The appeal was, therefore, allowed and the 
:action was remitted to the Chancery Division for hearing.—L.T., 
1938, p. 22. 





Sir George Talbot.-The death is announced of Sir George 
‘Talbot, who, from 1923, when he was.appointed as a Judge of the 
King’s Bench Division to £l the vacancy caused by the retirement 
of Lord Darling, till last year, when he himself retired, was a very 
dearned and able and courteous member of the Bench. At the Bar 
he attained a reputation as an ecclesiastical lawyer, and held a 
number of diocesan chancellorships, and, as Chancellor of Lincoln, 
he tried and gave judgment against Archdeacon Wakeford, a judg- 
anent-which was afterwards affirmed on retrial upon appeal to the 
Judicial Committee. It was held, also, (1921, 1 A.C. 813; 90 L.J. 
P.C. 174) that a clergyman can be convicted in a criminal court 
only on evidence which’ would support a verdict of guilty in:a 
criminal court. Ecclesiastical litigation is now rare, but in the case 
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of Bowman v, Secular Society, Lid., (1917, A.C. 405; 86 L.J. Che 
568) , Talbot showed his great learning in a similar field when, 
as counsel forthe appellant, he argued that-Christianity is: 
partof the law of England. He had Lord Finlay, then Lord 
Chancellor, with him, but the contrary view was expressed by 
Lord Sumner in a well-known judgment, and was adopted by the 
rest ‘of the House. Talbot when at the Bar had a large practice 
also in rating and local government cases, andon the Bench, be- 
sides being a very effective Judge in civil cases, he showed equal 
ability on the criminal side, a sphere till then less familiar to him. 
One of his cases was the trial of Alfred Rouse at Northampton in 
1931 for murder—the “Burning Car”' case. In learning and 
character Sir George Talbot well maintained the high traditions of 
the Bench.—L.J., 1938, p. 37. 


Justice Cardozo.—The fierce light that has been said to beat 
upon a throne has in the last few years beat upon the Supreme 
Court of the United States. The question has been whether on 
what we call hcre the “true construction” of that written document, 
the Constitution of the United States, it was possible. to reconcile 
President Roosevelt’s “New Deal” with its provisions. But to re- 
concile the terms of a paramount document a hundred and fifty years 
old, with the totally changed condition of social life now, implies a 
certain adaptability in the mental equipment of thejudge. Someof 
the justices of the Supreme Court have had this adaptability in a 
marked degree, and have been known as the “liberal” element: 
Conspicuous among these was Justice Cardozo, who, we regret to 
see, died on the 9th inst. at the age of 66. He had made a lifelong 
study of the law and of the Tufictions of a judge. His views were 
expressed in The Nature of the Judicial Process, published in 1921, 
and in Paradoxes of Legal Science, published in 1928; and he was 
able to act upon them when for many years he was a Justice, and 
then Chief Judge, of the New York Court of Appeals, until in. 1932 
he was appointed to. the Supreme Court. It fell to him to write 
some of the notable judgments.in'1937 when the liberal view of the 
Constitution was affirmed and the New Deal upheld; in particular 
in the Social Security Cases which upheld laws allowing Federal 
assistance to States unable to give essential relief to the old and the 
unemployed. “There was”, he said in one case, “need of help 
from the nation if the people were not to starve”. The cases were 
on the “general welfare” clause of the Constitution, a concept 
which he said in another judgment was not static. “Too old at 
forty” struck in him a note of sympathy, and “needs”, he said, “that 
were narrow or parochial a century ago may be interwoven in our 
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day with the well-being of the nation. Waat is critical or urgent 
changes with the times”. In describing in Paradoxes of Legal 
Sciencé his personal conflicts i in arriving at decisions, he said: 

“Suddenly a fog has lifted. I have arrived at a stage of mental 
peace”. And he was a'liberal not only in judgment, but in opinion. 
‘To him liberty of‘opinion was essential for ttie safety of the State. 
In this he ranked with Holmes and Brandeis asa trio of great 

judges.—L.J., 1938, p. 37. 





, 1. 
Provocation.—A case in the Court of Criminal Appeal this 

week brought up once more the question of provocation as an ex- 
‘tenuation of murder., The appellant killed his wife, but it seems to 
have been accepted that, at the moment when he did so, he knew 
that she had murdered two of their children by strangling them. 

He even may have seen her do so before his eyes. Such terrible 
events do not, we are thankful to say, often occur; and it is no 
«cause for surprise that the husband, when convicted of murder, 

caine to the Court of Criminal Appeal. That Court, whatever its 
feelings, has only to see whether the Judge below charged the jury 
properly, and whether the evidence tendered was admissible. The 
conditions under which, when murder is charged, a jury may find a 
verdict of manslaughter on the ground of provocation are well 
‘known. No later judges have improved on Lord Tenterden’s charge 
in R. v, Lynch(5 C. & P. 324),and Chief Justice Tindal’s in R. v. 
Hayward (6 C. & P. 157). “Provocation so recent and strong that 
‘the prisoner might not be considered at the moment master of his 
own understanding”. That i is the test. But, so long as it is carefully 
explained to the jury, the question whether the defence is made 
out must be decided by them alone., -The Court 6f Criminal Appeal 
‘is not there to disagree with them.—L./., 1938, p. 38. 





Dania for the Dead Wwe have now a fresh attempt by a 
judge of the highest réputation to assess damages for loss of expec- 
tation of life (Aizkarai Mendi, 1938, 3 All. E: R. 483): Mr: 
Justice Langton had to consider the case of a number of sailors 
and members of a crew who were drowned when their vessel, the 
Boree, was run down.by the defendants’ vessel: The defendants 
were found four-fifths to blame, and the Registrar, after having 
given generous sums, under Lord Campbell’s. Act; proceeded to 
assess the valuė of life to the deceased men: This he put at the 
same figure, for all of them, though their ages varied by as mich as 
20 years. The learned Judge taougit this was wroaz, aad divided 
up the rine claims into thres cla3323s—-roazaly according as the 
deceased. were in. the 20's, the 30's or.ti$ 49's: We s4p9932 iti - 
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‘true to say that if two men are in the same occupation with the same 
risk and the same health, the younger is the more likely to survive, 
and in one sense is the heavier loser if both are killed together. 
On the other hand, the Registrar seems to have thought that if the 
pleasure of anticipation is larger in one case, the pleasure of 
retrospection is greater in the other. On that head, the older man 
loses more by the disaster of death. This is to us a new and original 
view: but we are far from saying it is incorrect. Men who drank 

1834 port, or broke the Hindenburg Line in 1918, have memories 

which no luckless youngster can ever enjoy.—L.J., 1938, p. 38. 





What isa “Workman” ?—An acute difference of opinion 
arose this week in the Court of Appeal. The question in 
issue was whether a nurse, while applying treatment in a 
hospital ward to a patient under the orders of the “sister” 
in charge of the ward, is-a workman in the employ of the 
proprietors of the hospital (Wardell v. Kent C.C. 1938,3 All 
E.R. 473). The County Court Judge had thought that the 
nurse’s contract with the hospital was a contract for services 
but not a contract of service. She was, in his view, like the 
hypothetical music-master of whom Cozens-Hardy, M.R., spoke in 
Simmons v. Heath Laundry Co., (1916) 1 K.B. 543,548. Lord 
Justice Greer upheld this view, and was for dismissing the nurse’s 
appeal. She might, he thought, be a workman when doing adminis- 
trative w ork in the hospital, but was only a contractor for services , 
when she was doing actual nursing work. The other two Lords 
Justices thought otherwise. Both when nursing and (e.g.) sweep- 
ing floors the appellant was under the orders of the respondents, 
whether they themselves gave them or appointed a deputy to do so. 
We cannot but regret that after sd much litigation a point like this 
has not yet been settled. Ryan v. Limerick R.D.C. (13 B.W.C.C. 
556) seems the nearest case; but is just on the other side of the 
line —L.J., 1938, p. 38. 





Lenient Justices —We often hear critics nowadays who say 
that magistrates appear unduly lenient in dealing with offending 
motorists. It is always risky for those who have not heard all the 
-facts of a particular case to 'say that the hand of justice has not 
‘been firm enough. The case may not be fully reported, and 
extenuating circumstances, which may not be apparent on the 
surface, may exist. A case where the magistrates will undoubtedly 
‘be critised came before.a Hampshire Bench this week (Times, July 
13). Two youths pleaded guilty to charges of taking away a 
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motor-car without the owner’s consent and to stealing two bicycles. 
One of the accused also pleaded guilty to driving without licence 
or insurance, and the other to aiding and abetting this offence. The 
police said that ten other charges of taking away cars could have 
been preferred, and it:seems that it was the practice of these 
young men to break the law constantly in this way over a large area 
of Hampshire. In the circumstances, so far as shown, we should 
certainly say that they got off very lightly with fines of 50s. and a 
binding over for two years. The taking away of cars is a grievous 
offence against the owner and the State. When it is remembered 
that the joy-rider drives uninsured to the peril of third parties 
whom he may injure, his conduct assumes even a more serious 
aspect.—L.J., 1938, p. 39. í o 





An Authors Dilemma—Not the least anxious of a novelist’s 
tasks must be the choice of suitable names for his characters. As 
readers know, a person publishing libellous matter is deemed to in- 
tend the natural meaning of his words, and where a proper name is 
used in a work professedly, and genuinely, fictional, the natural 
meaning of an author’s words may be very far from his intention. 
The question whether matter is libellous in such cases, as Lord 
Alverstone, C. J., indicated in Jones v. Hulton (1909), is one of 
fact for the jury, and-that question of fact involves not only whe- 
ther the language used in its fair and ordinary meaning is libellous 
or defamatory, but whether the matter would be understood by 

` persons who knew him to refer to the plaintiff. One who reckless- 
ly publishes a libel apparently intended to refer to some real person 
has been compared to a man who fires a gun into a crowd. The 
analogy may not be in all things perfect, but it brings home forcibly 
the perils of the situation. Novelists would appear to be confronted 
with a choice of evils. ‘If they select some common name for their 
unpleasant characters—and it is doubtful if any work of fiction at 
the present time would be a commercial proposition without its full 
complernent of such persons—the number of potential plaintiffs is 
naturally considerable, though the danger of identification in 
‘readers’ minds of the fictional character with one person bearing the 
name may be lessened. If, on the other hand, they select some un- 
usual name—unless a combination of ingenuity and good fortune 
‘enables them to hit upon some appellation not borne by any mem- 
ber of the community--the chances of identification in the readers’ 
minds is correspondingly increased. And these difficulties will 
‘remain ‘in their several degrees in the infinite variety of choices. 
‘falling between these two extremes.—L. T., 1938, p. 40. 


F 
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A Recent Decision.—In the recent case of Canning v. William 
Collins, Sons, and Co., Limited, the plaintiff, who bore the same name 
as an unpleasant character in a novel, complained that certain passa- 
ges in the book imputed that he was a financial crook, a criminal, 
a cad, a seducer of women, and a person without any sense of mora- 
lity. His real object in bringing thè action was less to obtain any 
damages than to stop the circulation of the book, and to prevent 
people who had identified him with the character in question con- 
tinuing to labour under that delusion. The plaintiff had retired 
from the Army in 1922 with the rank of captain—a rank accorded to 
the fictitious character—he had a sister named Mary, had hunted at 
one time, and was a fellow of the Zoological Society. He was, 
moreover, engaged in finance in the City of London, and in addition 
to the foregoing points of resemblance between him and the char- 
acter, he was dark, powerful and broad-shouldered, and was in 
appearance about forty years old. He was baffled by certain im- 
polite communications by telephone and postcard until the book 
was brought to his notice. It appeared that when the book was 
published neither the authoress nor the publishers had ever heard 
of the plaintiff, and the former explained that she chose the name 
“out of a history book”. The Christianname was about as common 
a one as she could find, and she had taken the precautionof looking 
into the London telephone directory to see whether it was to be 
found there in conjunction with the surname she had chosen. 
Counsel argued that if people were to recover damages in the 
circumstances in which the plaintiff sought to recover them, either 
there would be no novels at all, or such novels as there were would 
have to deal exclusively with persons of the most exemplary char- 
acter. The action was tried before the Lord Chief Justice and a 
special jury who returned a verdict for the defendants, and judg- 
ment was entered accordingly with costs.—L. T., 1938, p. 40. 





Lost.—We are all familiar with the story of. the man who 
asked his companion whether one could say of a thing that it was 
lost if one knew where it was, and who, on receiving a reply in the 
negative, promptly threw his compariion’s watch into the sea. The 
same question may well arise in connection with the anti-Jewish 
campaign in Germany. A Jew leaves Germany in haste, and with 
all his other possessions he leaves behind a share certificate relat- 
ing to shares in an English company. The German authorities 
appropriate the certificate and refuse to part with it. The unfor- 
tunate exile writes to the English company and, it may be, asks for 
a new certificate. The company’s secretary looks at his articles of 
association ; he probably finds that “if a share certificate is defaced, 

Q 
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lost, or destroyed, it may be renewed. ..,,0n such terms, if any, 
-as'to evidence and indemnity, as the directors. think fit (see Table 
A; art. 5), and at first blush he is likely to come to the conclusion 
that the certificate cannot be said to be defaced, lost or destroyed, 
and that a new certificate cannot be issued. The certificate is not, 
-of course, “lost” inthe common sense of “mislaid”, but the concise 
‘Oxford Dictionary gives: “Be deprived of, cease by negligence, 
‘misadventure, separation, death, etc., to possess or have” as the. 
primary meanings, and these certainly seem to cover the point. We 
shall be interested to see if the Court is ever asked to determine 
the question, for, if it were held that in these circumstances a share 
certificate was not lost, a number of difficulties might well arise. —. 
L.J., 1938, p. 124. 


Johnson 'Annoyed.— No reader of Boswell can forget the 
-account of the meeting between Johnson and Edwards, with whom 
he had been at college ‘some ‘fifty, years previously. They had 
never since encountered each other till this particular meeting, 
though both were living in London nearly the whole of the inter- 
vening time. When they in fact met Edwards had been in good 
practice as a solicitor and had made a competency. Addressing 
Johnson, he gave expression to the famous observation, “You are a 
philosopher, Dr. Johnson. 1 have tried, too, in my time to bea 
philosopher ; but I don’t know how, cheerfulness was always break- 
ing in”. Burke, Sir Joshua Reynolds, and other eminent men to 
whom Boswell mentioned this remark of Edwards thought it an 
exquisite trait of character. But although recognising that it was 
indeed exquisite, we are more interested at the moment with 
Edwards’s profession, that of law, for it led up toa further remark 
‘by Edwards that Johnson, too, should have been of a profession. 
This led Johnson to say, “Sir, it would have been better that I had 
‘been of a profession. I ought to-have been a lawyer.” Sir William 
Scott, whom we best remember as Lord Stowell, took the same 
view, Saying about the same time “What a pity itis, sir, that you 
‘did not follow the profession of the law. You might have been 
Lord Chancellor of Great Britain, and attained to the dignity of 
the peerage; and now that the title of Lichfield, your native city, is 
extinct, you might have had it.” Upon this Johnson seemed much 
agitated and, in an angry tone, exclaimed, “Why will you vex me 
by suggesting. this when it is too late?”?—L.T., 1938, p. 141. 





Dr. Scott ma Dr, Tohirin: —Scott, whom, as already said we 
‘best know as Lord Stowell, early became acquainted. with John- 
son, the two haying been brought together through. their common 
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friend, Róbert Chambers, and it was: on a visit to the latter that 
Johnson got to-know Scott. We-are told that on Chambers 
proceeding to India to take up-his appointment asa judge, Scott 
“‘seenied to succeed to his place in Johnson’s friendship.” How 
close was the friendship between them is further exemplified by 
the fact that Scott accompanied Johnson as far as Edinburgh on 
the famous trip which gave us Jolinson’s Journey to the Western 
Islands and Boswell’s Journal. It will be remembered, too, that it 
was Scott who, on its being mentioned in the course of conversa- 
tion between them that Addison wrote some of his best papers in 
the Spectator when warm with wine, remarked in confirmation of 
the likelihood of the story, that Blackstone, a sober man, composed 
his Commentaries with a bottle of port before him, and found his 
mind invigorated and supported in the fatigue of his great work, 
by atemperate use of it. This story got round to Blackstone’s 
family on the publication of Boswell’s book, and they did not 
relish it; indeed, so much did they resent it, that Scott thought it 
prudent to write and apologise although in his view there was 
nothing derogatory in the anecdote. But we can well understand. 
that the family did not like the stimulus of port in the composition 
-of the Commentaries being blazoned so prominently in the pages 
of Boswell. Both Stowell and Eldon liked port and each, we are 
told, took a great deal of it. Someone having asked Eldon if his 
brother took much exercise, received for answer, “None, but the 
exercise of eating and drinking.” We all know Scott’s eminence 
as a great master of admiralty law, which he expounded in a long 
list of notable cases, but is it remembered that among his other 
literary achievements was a large number of sermons? «According 
to his brother, Lord Eldon, “no clergyman ever wrote as many 
sermons as Lord Stowell. I advised him to burn all his manus- 
cripts of this kind. It is not fair to the clergymen to have it known 
he wrote them.” Johnson frequently employed himself in the same 
way, saying on one occasion that he had composed about forty 
sermons. Modern judges have not, we understand, shown the like 
predilection for sermon writing. —L.T., 1938, p.: 141, 





Villainous Saltpetre—The apology for science with which 
Lord Rayleigh conciuded his Presidential Address on Wednesday 
of last week to the British Association is interesting for the 
memories it revives of the part played in the European War by 
Lord Moulton. Lord Moulton was one of the leading lawyers of 
recent times, but it so happened that his aptitude for science was 
still greater, and when the War broke out his services were 
promptly requisitioned to increase the manufacture of high explo- 
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sives. He became the' chairman of: a-small- committee on high 
explosives which first met on November 15,1914. Atthe end of 
the year the organisation he created became-a branch of the War 
Office, and his efforts to secure supplies of toluene- and tri-nitro- 
toluene—known familiarly as T. N. T.—Wwere so successful that 
from a ton a day Lord Moulton raised it before the. end of the 
War to overa thousand tons a day: To this had Shakespeare’s 
‘‘villainous saltpetre”, in the well-known lines which Lord Rayleigh. 
quoted, grown. “During the great War itself,” he said, “few 
scientific men in any country.doubted that it was their duty to do 
what they could to apply their specialised knowledge to the pur- 
poses of war. Of such duty Lord Moulton was a conspicuous 
example, and in the House of Lords, on the occasion of his death 
in 1920, Lord Birkenhead, then Lord Chancellor, said that but for 
Lord Moultun’s services he greatly doubted whether it would have 
been possible for the War to have been brought to a conclusion 
when it was. While, however, Lord’ Rayleigh’s address was a 
refutation of the special responsibility of science for “frightful- 
ness, it is equally a call to civilisation to stop this perversion to 
devilish ends of the beneficent purposes of man’s inventions.— 
L.J., 1938, p. 137. 


Noise.—There are:few subjects on’ which people differ so 
much as the subject of noise. One has only to hear an ordinary 
Chancery action for restraining dog-keepers, or poultry-keepers, 
ot schoolmistresses who teach children music, to realise that fact. 
It is, however, undoubtedly true that the age in which we live is. 
becoming more and more noisy. The motorist is a serious offender ;. 
the aviator is fast becoming a nuisance, and now, of course; we 
have the “radio-fan,” or, rather, radio-fiend, who is, we think, the 
worst of all. He is usually static with his receiver and continues 
listening to “jazz” or ‘Nachtmusik from a continental band long 
after midnight. We have no doubt that the by-law making powers 
of local authorities under S. 249, of the Local Government Act, 
1983, are sufficient to ‘enable them to deal with the radio-fiend. 
Councils should be careful in drafting their by-law and insert the 
words “to the ennoyance of persons in the neighbourhood” or 
something of that kind. Otherwise, as the authorities show, they 
may be condemned as too wide. Johnson v. Croyden Corporation, 
16 Q.B.D. 708 and Booth v. Howell, 53 J:P. 678, should be looked 
up on this point. It is more difficult to deal with the motorist, 
who generally moves with his noise; but the Minister might do. 
something to stiffen his Construction and Use Regulations, which 
are not strict enough on this point—L./., 1938, p. 137, 
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Johnson Supplies Arguments to Boswell.—In our study of 
Boswell’s famous book we are not allowed to forget that the 
‘biographer was a member of the Bar and -that he had a certain 
amount of practicein’ Scotland although his endeavour to succeed 
at the English Bar was doomed to failure. But in the one or 
two cases which came from Scotland to the Houseof Lords the 
assistance of Johnson in the preparation of the argument to be 
presented by Boswell was invoked. There was one notable case in 
which a long statement was dictated by the Doctor as to the right 
of a school-master to administer corporal punishment to his pupils. 
In this Johnson insisted on the view which would scarcely be likely 
to find favour in these days, namely, that children, being - not 
reasonable, can be governed only by fear, and to impress this fear 
is one of the first duties of those who have the care of children. In 
the same strain, he went on to urge that “a stubborn scholar must 
be corrected till he is subdued. The discipline of a school is military”. 
‘There must be either unbounded licence or absolute authority. 
Unless the House was disposed to accept this view of a school- 
master’s authority and duty there was little hope of the school- 
master succeeding in his appeal from his dismissal on the ground 
of cruelty to his scholars. Boswell was led by Andrew Crosbie, a 
“prominent member of the Scots Bar, who, according to Lord 
Stowell, was the only man who was disposed to stand up to 
Johnson, and who has the further distinction of being by some 
identified as the prototype of Counsellor Pleydell in’ Guy Mannering. 
In the argument attributed to him we read that even were it true 
that the schoolmaster had been provoked to use rather more 
severity than he intended, it might well be justified on account of 
the ferocious and rebellious behaviour. of the scholars, some of 
-whom cursed and swore at him, and even went so far as to wrestle 
with him, in which case he was under the necessity of subduing 
them as he best could. This was the schoolmaster’s account, but 
the proof led in the Court of Session showed that ‘‘scarce a day 
passed without some of the scholars coming home with their heads 
‘cut, and their bodies discoloured”. The House reversed the Court 
of Session, holding that the schoolmaster had exceeded the limits 
-of moderate chastisement. Curiously enough, this particular 
schoolmaster seems to have conjoined with teaching and chastising 
his scholars the trade of cattle grazing and farming, shipping, and 
herring fishing; obviously a versatile man, so that he could turn 
to one of his alternative callings when his school-mastering came 


abruptly to an end by the decision of the House of Lords.—L.T., 
1938, p. 160. i 
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Boswell and Westminster Hall—In a conversation with 
Johnson in 1777 regarding the chances of success at the English. 
Bar, if Boswell decided to try his fortune there, Johnson advised 
him not to indulge too sanguine hopes, going on to add that a very 
sensible lawyer had told him (Johnson) that.there were a great 
many chances against any man’s, success in the profession of the 
law; that the candidates were nemerous and those who were 
successful in building up a large practice few; that it was by no 
means ‘true that a man of good parts and application was sure of 
getting business, and that the great risk was that aman might 
pass. half a lifetime in the Courts and never have an opportunity 
of showing his.abilities. Commenting on this, Boswell found that 
the picture drawn by Johnson’s friend was too true. Later, in one of 
his letters to his friend Temple he said that he saw not the smallest 
opening at Westminster for him. In another letter to the same 
correspondent he tells him that his chambers cost him £20 yearly, 
while his furniture and the salary of a lad to attend there occa- 
sionally, another £20, but he sarrow tilly adds: “I doubt whether 
T shall get fees equal to the expense”. -His chambers were for a 
time in Farrar’s Building—not, of course, the present structure, 
but its predecessor in title—but the fact that he had chambers and 
for a time was assiduous in his attendance in Westminster Hall 
brought him no business, and his only compensation came in the 
fame of the book through which, in desultory fashion, we have 
„been perambulating, a work which wọn for him an assured place 
among the supreme masters of English biography.—L.T., 1938, 161.. 


1 


Johnsows -Dicta on Law and Lawyers.—In concluding these 
desultory excursions through Boswell’s fascinating work we would. 
merely recall two further conversations between him and his men-- 
tor, one relating to the correctitude from the moral point of view 
of a lawyer attending consultations on Sunday; the other, regard- 
ing the place which law fills in the social.system. On the first of 
these he was invited to give his views by Boswell, whereupon 

. Johnson said: “When you are of consequence enough to oppose 
the practice of consulting on Sunday, you should do it; but you. 
may go now. It is not criminal, though it isnot what one should’ 
do who is anxious for the preservation and increase of piety, to 
which a peculiar observance of Sunday is a great help. The dis- 
tinction is clear between what is of moral and what is of ritual 
obligation.” On the second topic- it is comforting to read that im 
Johnson’s opinion “the law is the last result of human wisdom 
acting upon human experience for the benefit of the public”. So 
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lawyers generally may pat themselves on the back for being such 
excellent fellows !—L.T., 1938, p.. 161. 


The Dominions and War—We still hope, and hope with con- 
fidence, that the time when this country will again have to declare 
war is far distant. But, as an academic matter, the question whe= 
ther a declaration of war by the British Government would automa- 
tically involve the whole Empire in war is often discussed. Quite 
lately.the Prime Minister and Deputy Prime Minister made an im- 
portant contribution to the discussion by statements made in the 
House of Assembly at Cape Town. They agreed that if Great 
Britain declared war South Africa would not ipso facto become 
involved as a belligerent as was the case in 1914. But they differ- 
ed as to the course they proposed to take in the unhappy event of 
an Imperial declaration of war. The Prime Minister said that if 
he was in office at the time he would in all cases advise the Crown 
in South Africa to support and join in the Imperial declaration. 
His Deputy did not go so far. He refused to bind himself in 
advance, and declared that, if the contingency arose, the Parliament 
of South Africa must decide whether to join in the war or not. 
We can find no authority in the Statute of Westminster, or any- 
where else, for saying that South Africa will not be at war if the 
Imperial Government declares it. Any resolution to the effect 
that South Africa will remain at peace when the Imperial Govern- 
ment declares war would be a Declaration of Independence and 
nothing less.—L. J.. 1938, p. 165. 





Murder from the Air—The most pressing requirement in 
International Law at the present time is the abolition of aerial 
bombing. In a leading article, under the heading “Death from the 
Air”, the Times of February 4 of this year said: “The horrors 
attending the use of this weapon in Spain and China show that if 
civilisation i is not to be utterly destroyed in some future conflict the 
only safe thing is to prohibit its use altogether.” Asto that there 
is no doubt general agreement, but till this result can be attained 
aerial warfare should be subject, like other forms of warfare, to 
` rules restraining its excesses and confining its operations to strictly 
military purposes. In the House of Commons, on June 14 of this 
year, the Prime Minister, referring to attacks upon ports and ship- 
ping in Spain, said: “There is no precedent for these attacks from 
the air, because aircraft were not previously developed. This. 
action gives rise to a series of new problems in regard to which 
previous experience is not available.” In a sense that is true. But. 
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the analogy between bombardment! from the sea and bombardment 
from the air is sufficiently close to make it relevant to refer to Con- 
vention IX of the Hague in 1907, to which all the Great Powers 
were parties. This forbade the’ bombardment oi ports, towns, 
villages, dwellings or buildings which’ are not defended ; and though 
for military reasons certain qualifications were made, yet the com- 
tmander was to take all measures required to cause as little damage 
to the town as possible. At the Hague Conference of 1907 Sir 
Edward Fry was one 'of the British delegates, and even then, in 
the course of debates in which he took a leading part, he referred 
to the crushing burden of competitive armaments. The ultra 
competition of these times was not foreseen.—L./., 1938, p. 193. 


Geneva and Aerial Warfare.—An attempt to establish rules 
for aerial bombardment was made when, under a resolution passed 
at the Washington Conference in February, 1922, a Commission was 
appointed, representing the British Empire, the United States, 
France, Italy, Japan and Holland, to consider whether existing 
rules covered new methods of warfare introduced since 1907, and 
if not to report on the necessary changes. The rules which were 
recommended forbade aerial bombardment for the purpose of 
terrorising the civilian population, and it was declared that as we 
have said, aerial bombardment is legitimate only when directed at 
a military objective. The rules recommended by the Commission 
have not been formally adopted, but now the work of codifying 
rules for aerial warfare is being undertaken: by the League of 
Nations, and on Tuesday, according to the League Correspondent 
of the Times, Capt. Wallace, on behalf of the British Government, 
stated the lines on which this should proceed, namely: (1) to 
declare the aerial bombardment of civilians illegal; (2) prescribe 
that the objects of air attack must be capable of identification; and’ 
(3) that any attack on definite objects must be carried out in such 
a manner as to avoid the accidental bombardment of civilian popula- 
tions in the neighbourhood; and a drafting committee has been 
appointed to undertake the codification —L. J., 1938, p. 193. 
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FEDERAL COURT AND JUSTICIABLE DISPUTES 
- UNDER THE GOVERNMENT OF INDIA ACT, 1935. 


BY 
C. Untxanpa Menon, Advocate, Egmore. 


I. Appellate Jurisdiction of Federal Court—Justiciable Disputes 


Disputes will come up for: decision before the Federal'Court 
either in the exercise of its original jurisdiction or appellate 
jurisdiction, In the 2nd discourse, it was pointed out that con- 
zroversies in which a dispute involves a legal right between the 
various constituent units as provided under S. 204 (cl. 1) are 
decided by the Federal Court in the exercise of original juris- 
diction. In India, disputes from provinces involving substantial 
questions relating to the interpretation of the Government of 
India Act of, 1935 or order in Council might come up in appeal 
before'the Federal Court on the grant of a certificate by the 
High Court as prescribed under S. 205 of the Act. Similarly 
an appeal lies:to it from the High Court'of a Federated State 
on questions, involving the interpretation of this Act or order 
in} Council or involving the extent of the legislative or executive 
powers vested in the Federation by virtue of the Instrument of 
Accession of that State or on question's, arising under an agree- 
ment under Part VI regarding the administration in that state 
‘of a Federal Law. In the United States of America in every, 
district there is a district Federal Court functioning side by side 
with a state court. All disputes. between the constituent 
units of the Federation and disputes involving questions of cons 
stitutional importance will be-decided by the Federal District 
‘Court and by the’ Federal. Court of Appeal. „And if the parties 

are not satisfied, a penal appeal to the Supreme Court is ets 
for.” : iho geen He Fiy TSE: Sl eae 
R 
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Under the Government of India Act of 1935 questions of 
ultra, vires regarding a legislation would arise, if one legislature- 
unwittingly or otherwise intrude upon the province of; the other. 
These questions will come up for solution in appeal before the 
Federal Court, in spite of the care taken in the allocation of; 
powers between the Federation and the Provinces. As Lord 
Sankey said in another connection, 


“the cases which have to be decided will be legion, Many inquests. 
will have to be held on these three lists'and many great lawyers have from 
time to time dissect them.” See In re Regulation and Control of Aeronautics 
im Canada, (1932) .A.C. 54. 


II. Distribution of legislative powers 


In the Constitution of the Commonwealth of Australia, the 
plan adopted has been to specify exhaustively to the Federal legis- 
lature, and to assign to the provincial legislature the whole of the 
unspecified residue. In the constitution of the Dominion of 
Canada, under the North America Act of 1867, the Provinces 
were given legislative powers on certain enumerated topics, the 
Parliament ofi Canada reserving to itself all residuary powers. 
Whereas under the Commonwealth Act of 1900, the states enjoy 
the residuary powers, the Commonwealth Parliament exercise 
powers of iegislation over only thirty-nine enumerated subjects. 
This kind of distribtition of powers between the federal and pro- 
vincial legislatures proved: to be -a prolific source of litigation on 
the question whether a piece of legislation falls within the com- 
petence of the enacting legislature or not. Often this unsatib- 
factory State of things was aggravated by the courts sticking 
to the letter of the law and failing to carry out its spirit. The 
Toronto Electric Commissioners v. Snider, (1925) A.C. 396, 
is an instanceof the kind. Under S."92 (13), the province is 
given the right to legislate on matters affecting “property and 
civil rights in the provinces.” The Dominion Parliament 
enacted the Industrial disputes Investigation Act, 1907, 
which provided that upon a dispute arising between the 
employers and employees - -the minister for labour in the 
Dominion might appoint a Board which is to report after 
investigation with recommendation as to fair terms. The report 
was not binding, but satisfied the parties. After reference to- 
a Board, the strike was to be unlawful. The measure worked 
satisfactorily. But in 1918, the measure was challenged and the 
Privy Council held that the Act was not within the competence: 
of the Dominion Parliament and that it related to property and 
civil rights in the provinces, a stibject reserved to the' Provincia? 
legislature. To circumvent such difficulties arising in India, in: 
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the distribution of legislative powers, a concurrent list was pre-- 
pared undér the, Government, of India. Act, 1935. E 


I, (a) Experience i in Canada and Australia 


The members of the Select Committee in their report Vol. I 
take note of this difficulty and observe at-p. 30 as follows:-— 

“Experience fad shown both in India and elsewhere that there are 
certain matters. which cannot be allocated exclusively either to a central: 
or ' proyincial legislature, and for which, though it is often desirable that 
provincial legislature should make’ provision it is equally necessary that the 
Central Legislature should also have a legislative jurisdiction, to enable it 
in some cases to secure uniformity in the main principles of law throughout 
the country, in others to guide and encourage provincial effort, and in others 
again to provide remedies for mischiefs arising in the provincial sphere but 
extending or liable to extend beyond the boundaries of a single province. 
Instances of the first are provided by the subject-matter ofi the Great Indian 
Codes, of the second of such matters:as labour legislation, and of the third 
by legislation for the prevention and control of; epidemic disease. | It would 
in our view be disastrous if the uniformity: of law which the {ndian Coded 
provide were destroyed or whittled away by unco-ordinated action of Pro» 
vincial Legislature. On the other hand local conditions necessarily vary 
from province to province. Therefore a new device was introduced by 
creating a concurrent list including certain subjects on which both the 
Federal and the Provincial Legislature can enact.” 


IÍ. (b) The three lists in Indian Federation—-Results 


The result of this statutory allocation of exclusive powers. 
will be to change fundamentally the existing relations between 
the centre and the Provinces. Under the Government of India. 
Act of 1915-1919, the Central Legislature has the legal power 
to legislate upon any subject, even though it be classified under 
by-rules under the Government of India Act as a Provincial 
subject, and a Provincial legislature can summarily legislate for 
its own territory on any subject, even though it be classified as. 
a central subject; for the Act of each of the Indian Legislature, 
central or provincial, requires the assent of the Governor “General, : 
and that assent when given, S. 84 (3) of the Government of 
India Act of 1915 and S. 16 (2) of the Government of India. 
Act of 1919, provide that the .validity.of any act of the Indian 
Legislature or any local legislature’shall not be open'to question 
in any legal proceedings on the ground that the Act affects a. 
Provincial subject or central subject ds the case ; may be. 


Bel ke 


TI. Ultra vires 

But under the Government of India Act, 1935, an enactment 
on a matter included exclusively in the Federal list, will be valid 
only if it is passed by the Federal Legislature; and an enactment 
on a matter included exclusively within.the provincial list will 
be valid’ only if it is passed by the provincial legislature; and to: 
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‘the, extent “to ‘which one legislature invades the province of the 
other, its enactment will be wlira vires and void. Vide Så.: 99 
and 100 of the Government of India Act of 1935. The courts 
will have to determine i in a given case whether or not ; a, legis- 
Tature has transgressed its limits. 


The questions which may arise as to the validity of legis- 
dation in the. concurrent field are no less difficult of solution. 
‘Though it is necessary for the-centre to possess in respect of 
‘subjects included in the list a power of co-ordinating or unifying 
regulation, the subjects themselves are essentially provincial in 
‘character and will be administered by the Provinces and mainly 
in accordance with provincial policy. At the same time, it is 
‘clear that if the concurrent legislative power at the centre is 
‘to: be effective in- such circumstances, the normal rule must be 
that, in case of conflict between a'central and a provincial act in 
the concurtent field, the former must prevail. But an unquali- 
fied provision to that effect would enablelan active centre to oust 
provincial jurisdiction entirely from the concurrent field and 
-would thus defeat one of the main purposes of the latter. S. 107 
of the Government of; India Act of 1935 is intended to remove 
this difficulty. ‘It lays down (1) that if a Provincial law. is 
repugnant to any Federal law or any existing Indian law with 
respect to matters enumerated inthe concurrent list, the Federal 
Jaw will prevail and the provincial law shall be void to the extent 
‘of repulgnancy. (2), But if the provincial law relating to one 
of- the matters in the concurrent list is repugnant to the pro- 
visions of an existing Federal law or Indian law with respect to 
that matter and if it having been reserved, for the consideration 
‘of the- Governor-General or for the signification of His Majesty’s 
pleasure, has received the assent of the Governor-General or of 
His Majesty, the Provincial law; shall prevail in that Province. 
But nevertheless the, Federal Legislature may enact further 
legislation or make any amendment with respect to that matter 
repugnant to that provincial law, provided the previous sanction 
of the Governor-General in his discretion is obtained. (3) If 
„any law passed by a Federated ; State is repugnant to a Federal 
law which extends to that State the Federal law, whether passed 
before or after the law of that’ State shall prevail, and the law 
-of that State shall, to the extent of the repugnancy, be void. 


IV. Residuary power 
‘In spite of the abundant care exercised by the draftsman in 
the allocation of powers to, the Federal and, Provincial Legis~ 


lattires under the Federal, Provincial „and concurrent lists, it is: 
inévitable’ that certain ` ‘residue of subjects must rémain un-: 
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noticed; or néw subjects non-existent or: subjects unallocated 
might come to notice in course of time. In stich cases the 
Governor-General in his discretion, may by public notification 
authorise the Federal Legislature or the Provincial Legislature 
to enact- laws relating to them, including a law imposing a tax 
not mentioned in any such list, and thé executive ‘authority of 
the Federation or the Province may extend to sucli law under 
S. 104 of the Government of India Act. 


V. Precedents of Guidance 


In the decision of constitutional disputes that are likely to 
come up before the Indian Federal Courtion account of the laws 
enacted by the respective legislatures, the following precedents. 
may be accepted as valuable guides in their interpretation and 
application. (1) The construction of the Statute shall not be 
literal, but shall be liberal and consonant with the spirit oft the 
enactment. In this connection, it is worth recollecting the elo- 
quent eulogy, by Bryce to the worn of Chief Justice Marshall im 
bringing to light the implied powers of the ‘American Consti- 
tution. Bryce, in his American Constitution (3rd Edn., 1895, 
Vol. I, p. 335), says:— 


‘Had the Supreme Court been in those days possessed by the samer 
spirit of strictness and literality which the Judicial Committee of the Privy 
Council has recently applied to fhe construction of the British North America 
Act, 1867,. the United States Constitution would never have grown to what 
it is now. 


We are aware that 


‘Under the English system, decided cases effectively construe the words of 
an act of Parliament and establish principles and rules whereby its scope 
and effect may, be interpreted. But there is always a danger that in the 
course of this process the terms of the Statute may come to be unduly 
extended and attention may be diverted, from what has been enacted to what 
has been, judicially! said about the enactment. , To borrow an analogy, there 
may be a range of sixty colours, each of which is so little different from 
its neighbour that it is difficult to make any distinction between the two, 
and yet at the one end of the range the colour may be white, and at the 
other end of the range black. Great care must therefore be taken to con~ 
sider each decision in the light of the circumstances of the case in! view 
of which it was pronounced and not to allow general phrases to obscure 
the underlying object of the Act which wag to establish a system of Govern- 
ment upon essentially Federal principles. Useful as decided cases are, it 
is always advisable to get back to the words of the Act itself and to re- 
member the object with which it was passed.’? See The Regulation and 
Control of Aeronautics in Canada, In re, (1832) A.C. 54-at 70. 


(2) It has to be borne in mind -that the Indian Federal 
Legislature and the Federated . States Legislature,. and the 
Provincial Legislature have, subject to S. 110 of: the Govern- 
ment of India Act, plenary powers and are not-delegates; of or 
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-acting under any mandate’from the Imperial Parliament or from 
‘tthe Federal Legislature as the case may be. The words of Lord 
‘Selborne in Queen v. Burah, (1878) 3 A.C. 889, applies to the 
‘Legislatures under the Government of India ‘Act of 1935: 

“The Indian Legislature has powers expressly limited by the Act of 
the Imperial Parliament which created it, and it can, of course, do nothing 
“beyond the limits which. circumscribe these powers. But, wher acting within 
‘these limits, it is not in any sense an agent or delegate of the Imperial 
Parliament, but had and was intended to have plenary powers of legislation 
vas large, and of the same nature, as those of Parliament itself.” 

(3) The legislation, so long as it is-within the limits of the 

‘Federal and Provincial legislature may not be questioned even 
if it is in contravention of the acknowledged principles of 
“international law and ‘it cannot be challenged as ultra vires. It 
may be that the legislation of the’ Federal Legislature may be 
“challenged as ultra vires on the ground that it is contrary to the 
principles of international law, but that must be because it 
‘must be assumed that the Government of India Act 
of 1935 has not conferred on the Federal or Provincial Legis- 
lature power to enact contrary to those principles. In Croft v. 
Dunphy, (1933) A.C. 156, the question raised before the Privy 
Council was whether the Parliament of Canada could pass a 
Customs Act under §..91 of the British North America Act, 
‘conferring right on a Canadian customs officer to catch and bring 
to seashore any vessel found hovering with dutiable goods with- 
in a distance of 12 miles from the seacoast. A vessel belong- 
ing to the respondent in Nova Scotia and going out to the sea 
‘was caught at a distance of 114 miles from the seashore by 
the Canadian customs officers. One off the defences raised by 
the respondent was whether the Parliament of Canada has the 
“power to pass a law'extending to more than 3 miles from the 
seashore as it is contrary to the rules of international law. This 
contention. was overguled by Lord Macmillian holding that the 
Parliament of Canada is not under any such disability. Once 
it was found that a particular topic of legislation is among’ those 
upon -which the Dominion Parliament may competently legis- 
late, their Lordships saw no reason to restrict the permitted scope 
-of such legislation by any other consideration than is applicable 
‘to the legislature of 2 fully sovereign state. 


' (4) In deciding'between the competency of the Federal and 
Baa legislatures, the following four guiding ‘principles 
‘laid down! by the Privy Council in Attorney-General for Canada 

~v. Attorney-General Ifor British Columbia, (1930) A.C. 111 at 
118, may equally be applied to the Indian Federation with neces- 
sary alterations: į 
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(a) The enactments by the- Federal Legislature, 
ras long as it relates to subjects of legislation expressly 
enumerated in the Federal List is of paramount authority, even 
though it trenches upon matters assigned to the Provincial Legis- 
lature by the Provincial list. Vide Tennant v. Union Bank of 
‘Canada, (1894) A.C. 31. , For example, in Cushing v. Dupuy 
(1880) 5 App. Cas. 409.' An Act relating to bankruptcy, 
passed by the Parliament of Canada, was objected to as being 
ultra vires, in so far as it interfered with property and civil 
‘rights in the province: but inasmuch as “bankruptcy and insol- 
vency’’ form one of the classes of matters enumerated’ in S. 91, 
their Lordships upheld the validity of the statute. Sir Montague 
Smith pointed out that it would be impossible to advance a step 
‘in the construction of a scheme for the administration of insol- 
vent estates without interfering with and modifying some of the 
-ordinary rights of property. 


(b) The power of legislation conferred on the 
federation by the concurrent list, in supplement of the power to 
legislate upon the subjects expressly enumerated in the Federal 
list must be strictly confined to such matters as are unquestion- 
ably of national interest and importance, and must not trench 
‘upon any of the subjects within the scope of the Provincial Legis- 
‘lation unless the matters have attained such dimensions as to 
:affect the body politic of the Federation. Compare Attorney- 
‘General for Ontario v. Attorney-General for ihe Dominion, 
(1896) A.C. 348. 


íc) Itis within the competence of the Federal Legislature 
‘to provide for matters which, though within the legislative 
-competence of the provincial legislature, are necessarily inciden- 
‘tal to effective legislation by the Federal Legislature upon a 
‘subject of legislation expressly enumerated in the Federal list. 


‘See Attorney-General of Ontario v. Attorney-General for the 


Dominion of Canada, (1894) A.C. 189. 


(d) There can be a domain in which provincial and 
federal legislation may overlap, in which case neither legislation 
will be wliva vires if the field is clear; but if the field is not 
‘clear and the two legislations meet, the Dominion legislation 
‘must prevail. See Grand Trunk Ry. of Canada v. Attorney- 
General of Canada, (1907) A.C. 65; La Compagnie Hydrau- 
dique De St. Francois v. Continental Heat and Light Company, 
(1909) A.C. 194; In re Silver Brothers, Ltd., (1932) A.C. 


514, 529 and Attorney-General for. Canada v. Attorney-General 


for British Columbia, (1930) A.C. 111 at 118. 
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(5) The -Federal: Legislature cannot. interfere with the 
subjects given exclusively to the Provincial: legislature under 
some colour or pretext. The courts must ascertain the true 
nature and character of the enactment, its “pith and substance” 
and it is the. result of this investigation, not the form alone 
which the, Statute may have assumed under the ‘hand of the 
draftsman, that will determine within, which of the categories 
of subjects in the legislative list the legislation falls; and for 
this purpose the legislation. must be “scrutinised in its entirety”. 
See Attorney-General: for. Ontari io v. Reciprocal Insurers, (1924). 

AC.. 328-at 337. . So also a- Provincial Legislature cannot by 
pretending to, legislate for the province intrude upon the Federal 
field and legislate. : Jolm Deere Plow Company v. Wharton, 
(1915) A.G.. 330. 


(6) The three legislative lists distribute all subjects of 
legislation between the Federal and Provincial legislatures. In 
assigning legislative power to the one or the other of these pro- 
vinces it is not made a statutory condition that the exercise ofi 
such power shall be, ih the opinion of the court of law, be dis- 
creet. In so far as they possess legislative jurisdiction, the 
discretion committed to the federal or provincial logislature is 
unfettered. It is the proper function of a court of law to 
determine what are the limits of the jurisdiction committed to 
them: but, when that point has been settled, courts of law have 
no right whatever to enquire whether jurisdiction had been 
exercised wisely or not. Vide Union Colliery Company of 
British Columbia v. Bryden, (1899) 24 A.C. 580. 


(7) The first step to be taken with a view to test the vali- 
dity of am Act of the Provincial Legislature is to consider whe- 
ther the subject-matter of the Act falls ‘within any of the classes 
of subjects enumerated in the provincial or concurrent list. , If 
it does not then the Act is of no validity. If it. does, then the 
further question may arise, ; 

“whether notwithstanding that it is so the p matter of the Act 
does not also fall withinithe enumerated classes of subjects in the Federal 
list and whether the power of the provincial pees is or ig not over: 
borne”. 

`- Vide Dobie-v. The Temporalities Board, (1882) 7 TN 
Cas. 136 at 149 and Citizens InSurance Compan 1y ofi Canada v. 
Parsons, (1882) 7 A.C. 96. Conversely in determining 
the validity of a :Federal Act, the first question to be 
decided is whether the, Act falls within; the Federat. 
list or concurrent i list. ‘If, it does not, then the. Act 
is of no validity.. If; it does,, then the further questiom 
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may arise, vis., whether notwithstanding that it is so, the sub- 
ject-matterdoes not also fall within the enumerated classes of 
subjects in the provincial list. In such’a case the rule enunciat- 
ed in Citizens Insurance Co. of Canada v. Parsons and Queen 
Insurance Co. v. Parsons, (1881) 7 A.C. 96 at 108, may 
be followed. In these cases it is the duty of the Courts, however 
difficult it may be, to ascertain in what degree and to what ex- 
tent; authority to deal with matters falling within these classes 
of subjects exists in each-legislattire and.‘to define in the parti- 
cular case before them the limits of their respective powers. It 
could not have been the intention that a conflict should exist’ and 
in order to prevent such a result, the three lists must be read to- 
gether, the language of the one interpreted, and where necessary, 
modified by that of the other. In this way, it may be, in most 
cases, found possible to arrive at a reasonable and practical 
construction of the language of the list, so as to reconcile the 
respective powers they contain and give effect to all of them. In 
performing this difficult duty, it will be a wise course for those 
on whom it is thrown, to decide each case which arises as best 
they can, without entering more largely upon an interpretation 
of the statute than is necessary for the decision of the particular 
question i in hand. 


` (8) Although part of an Act, either of the Federal Legis- 
lature or of a Provincial Legislature, may be ultra vires and 
therefore invalid, this will not invalidate the rest of the Act, if it 
appears that the one part is separate in its operation from the 
other part, so that each is a separate declaration of the legisla- 
tive will, and unless the object of the Act is such that it cannot 
be obtained by a partial execution. And, in the same way, an 
Act may be wlira vires in some of its applications and intra 
vires in others. Attorney-General for Ontario v. Attorney- 
Géneral for Canada, (1925) A.C. 750. Vide also Toronto Cor- 
poration v: York Corporation, (1938) A.C. 415. f 
VI. Legislative Power and Proprietary Rights — 


It will be apparent from Schedule VII of the Government 
oi India ‘Act of 1935 that Legislative powers are distributed 
between the Federal and Provincial Legislatures, and the resi- 
duary powers of legislation not included in the three lists are 
vested in the Governor-General under S$. 204. But there is a 
vast distinction between legislative jurisdiction and proprietary 
rights. The fact that jurisdiction over a particular subject is 
conferred upon the federal legislature, for example, affords no 
evidence that any proprietary rights over it were transferred to 
the Federal Government: There is no presumption that, be- 

S 
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‘cause legislative jurisdiction was vested in the Federal Legis- 
lature, proprietary rights were. transferred to the Central 
‘Government. ‘The Indian Federation came into existence 
under the Government of India Act of 1935. Whatever pro- 
prietary rights were at the time of the passing of the Act 
possessed. by the Provinces remained vested in them, except, such 
as are by any of its express enactment transferred to the Federa- 
tion. Vide per Herschell in the Fisheries cases, Attorney- 
General for the Dominion of Canada v.. ‘Attorney-General for. 
the Provinces of Ontario, Quebec and Nova Scotia, (1898) 23 - 
A.C. 700 at 709 and Cathering Milling.and Lumber Co. v. The 
Queen, (1888) 14 A.C. 46. In the Fisheries case, (1898) 23 
A.C. 700, the question was whether under item 12 of S. 91 
over “seacoast and Inland fisheries”, the Dominion Parliament 
had jurisdiction to authorise the giving bv lease, license, or 
otherwise to lessees, licensees or other grantees, the right of 
fishing in! fisheries which before the Act vested in private indivi- 
‘duals or in the provinces. Their Lordships hold that it has not, 
for S. 9t of the British North America Act did not convey to 
the Dominion any proprietary rights in relation to fisheries; 
and they drew attention to the distinction which must be borne 
in mind between rights of property and legislative jurisdiction. 
So also the power of the Federal Legislature over “navigation” 
does not enable it to claim property in the bed, or waters of the 
river. Montreal Corporation v. Montreal Harbour Commis- 
stoners, (1926) A.C. 299. But the Privy Council must not 
‘be understood as meaning that under its power to legislate in 
relation to Federal subjects, such as Federal Railways, the 
Federal Parliament cannot provide for the expropriation of 
lands, for example, for this legislative power necessarily implies 
-such a right to interfere with private property, and even with 
provincial crown lands. Vide Attorney-General of British 
‘Columbia v. Canadian Pacific R. W. Co., (1906) A.C. 204. 
Again in the Fisheries cases, the Privy Council takes occasion 
to say that the power to legislate in relation to fisheries doas, 
necessarily to a certain extent, enable the legislature so empower- 
ed to . affect proprietary rights. An enactment, for example, 
prescribing the times of the year during which fishing is to be 
allowed, or the instruments which may be employed for the 
‘purpose, might very sériously touch the exercise of proprietary 
rights, and the extent, character and scope of such legislation, is 
entirely left to the Dominion Legislature. 


` So also, although navigable waters may be regarded as the 
public property of the nation when the matter of maintaining 
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their navigability is concerned; and-is & Federal subject for pur- 
poses-of legislation, the Federal ‘Government has no proprietary 
rights in them; nor does its sovereignty extend over them to the 
exclusion of the states or provinces in which they are situated. 
‘Thus apart from maintaining or promoting their navigability 
and of regulating navigation thereon, ‘the Federal Government 
has no authority to exercise:municipal jurisdiction over them, or 
to-claim a property interest:in. their beds or banks, or to assert 
riparian rights in their waters, except of course, in so far as the 
Federal Government may itself happen to be the owners of lands 
through which waters may flow. In other words, the Federal 
‘Government may exercise an authority over these waters only: in 
so far as inter-state or inter-provincial or foreign commerce, 
‘including the maintenance and promotion of their navigability, 
‘is concerned. See Kansas v. Colorado, 206 U.S. 46, where 
‘on the contention of the Federal Government that it might ap- 
propriate state waters to irrigate its own lands, the Supreme 
Court said: 


‘‘It is enough for the purpose of this case to say that each state has 
full jurisdiction over the lands within its borders, including the beds of 
streams and other waters. Tha state may determine for itself whether the 
‘common Jaw rule in respect to riparian rights or that doctrine of the ap- 
‘propriation of water -for the purpose of irrigation shall control”. 


Again in the case of International Bridge and Co. v. New 
York, 254 U.S. 126, the extent of the jurisdiction of the 
‘state over a bridge constructed with the sanction of the United 
States was involved. . The case related to an international bridge 
‘with one of its termini in the State of New York and the other 
upon the Canadian soil. The State of New York sued the 
Bridge Company to recover penalties for failure to comply with 
‘certain requirement of a law of the State. The bridge was 
‘originally constructed under state authority. The Supreme 
‘Court held that the sanction for its. construction as a lawful 
‘bridge did not exclude the control of the state over it. The 
‘Court said “The part of the structure with which we are con- 
‘cerned is within the territorial jurisdiction of the State of New 
York. The State’was the source of every title to that land and 
-of every right to use it. The nature and qualifications of owner- 
ship are decided by the State and although certain supervening 
‘uses consistent with those qualifications cannot be interfered with 
by the State, still the foundation of a right to use the land at 
‘all must be laid by State law. No douht in the case of an 
international bridge the action of a State will be scrutinised in 
order to avoid any possible ground for complaint, but the mere 
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fact ikek the bridge was of that'nature would'not of itself take 
away the power of the, State over its part of me structure. - 





VII. Disputes from Legislation. 


' We shall now consider the disputes that are likely to arise 
with regard to subjects within the list: and illustrate some of 
them by parallel instances that came before other Federal Courts. 
Disputes relating to waters and incidental rights may be taken 
up for - considération first. These disputes may be grouped 
(using the very language of the lists) under I. (2) Maritime Ship- 
ping and Navigation, including shipping and navigation. on tidal 
waters and admiralty jurisdiction., (b) Major Ports, that is to 
say, the declaration and delimitation of. such ports and the con- 
stitution and powers of. Port authorities therein, (c) Fishing 
and fisheries beyond territorial. waters. ` (ay Lighthouses, in- 
cluding lightships, bea¢ons and other provisions for the safety 
of shipping and aircraft. (e) Carriage of passengers and goods by 
sea. II. Water, that is to say, water-supplies, irrigation, canals,. 
drainage and embankments, water-storage and water power. 
III. Shipping and navigation on inland waterways as regards. 
mechanically propelled: ‘vessels and the rule of the road on such 
waterways: and carriage of passengers and goods on inland 
waterways. No. I will ‘fall within, the exclusive Coe eee of 
the Federal Legislature, No. II within the competence of the 
Provincial Legislature and No. IJJ, within, the competence of 
both the Legislatures concurrently. ‘Here it is’ possible only to- 
suggest the nature of,'some of the disputes likely to come up: 
before the Federal Court either in its original side. (if it arises. 
between the constituent units, or between them and the Federa- 
tion) or in its appellate jurisdiction on appeals from different 
High Courts. Of these, we shall deal, with disputes that might 
arise out of maritime shipping and Navigation, etc., and fishing 
and fisheries, etc. i. 


VII. (a) Maritime shipping and Navigation including shipping 
and Navigation on tidal waters—Admiralty Jurisdiction 


_ Maritime shipping would seem to mean the right to pres- 
cribe laws and regulations for vessels navigating the waters of 
the Federation., It would seem to relate to such matters .as the 
law of the road, lights to be carried, how; vessels are to be regis- 
tered, and also to relate:to evidence of ownership and title, trans- 
mission of interest and such matters. See Leofroy’ s.Constitution- 
al Law of Canada,. p.) 106. This power. entitles the . Federaf 
Legislature, to declare what shall bé deemed an interference with: 
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navigation. See. the Fisheries case, (1898) A.C. 700 at 717. 
But concurrent powers of legislation are given to the Federal and 
Provincial Legislatures to’ legislate over “shipping, navigation 
over inland waterways as regards mechanically propelled vessels, 
and the:rule of the road on such waterways; carriage of passen- 
gers and goods on inland waterways.” And to the Pro- 
vincial- Legislature- is given the right to legislate over 
inland waterways and traffic thereon subject to the pro- 
visions of the concurrent list, referred to above with regard to 
such waterways. The public right of navigation and shipping 
in the sea and the tidal waters is thus exclusively within the 
competence of the Fedéral Legislature. But the provincial 
legislaturé has ‘got power under the concurrent list to enact for 
the incorporation of navigation companies whose operations are 
limited to'the provinces.. The Provincial Legislature may have 
the power to regulate traffic from port-to port in one and the 
same province, subject to any regulation on quarantine by, the 
Federal authority. The regulation of inland waterways and 
traffic is left exclusively to the provincial lqgislature. ‘The 
Federal Legislature cannot create a public right of navigation 
over provincial crown lands covered by water where no public 
right of navigation now exists. Attorney-General for the 
Dominion of Canada v. Attorney-General for Ontario, etc., 
(1898) A.C. 700 at 712. Accordingly, it was held in Attorney- 
General for British Columbia v. Canadian. Pacific Railway Co., 
(1906) A.C. 204 at 209, where a harbour was crown-property 
and used for harbour purposes as the landing of goods-and. the 
like, the Dominion Parliament can legislate for harbour-purposes 
as the foreshore belongs to the crown. 


Vil. (aa) Admiralty Jurisdiction. 


There i is no special section in the Government of India ‘Act 
of 1935 expressly conferring admiralty jurisdiction upon the 
Federal Court. But S. 204 of the Act confers upon that Court 
to decide cases between the ‘constituent units where the dispute 
involves any question of law or fact on which the existence or 
the extent of a legal right depends. Further, item 21 of the 
Federal list in Schedule VII confers upon the Federal Legis- 
lature power to enact laws relating to, the admiralty jurisdiction. 
The High Courts-of various provinces are given admiralty! juris- 
diction by their charters. Under the Colonial Courts of Admir- 
alty Act of 1890 (53 & 54 Vic., c.:27.) the Legislature of - British 
India may declare.certain Courts to'be Colonial Court of Admir- 
alty. and the Courts so declared have the admiralty jurisdiction 
déscribed in the Act. Under this power the Legislature of India 


' 
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has by Act-XVI of 1891, S. 2 declared the High Courts at 
Calcutta,” “Madras and.. ‘Bombay as well as the Courts of the 
Recorder at Rangoon now the High Court at Rangoon, the Court 
of the Resident at Aden, and the District Court: of Karachi te 
be Colonial Courts ‘of Admiralty. And as maritime disputes 
between the constituent units’ are not triable by the High 
Courts, it is apparent that the Federal Courts is the only Court 
comipetent to decide eae disputes. 


VIL. (b) What- subjects triable in Admiralty side of Federal 
Courts 


What subjects might fall to bë decided by the Federat Goat 
in its admiralty: jurisdiction is a matter purely of maritime law. 
In The Belfas, (1868) 7 Wallace 624 at 627, the Supreme Court 
of the United States has described the.admiralty and maritime 
jurisdiction as follows:— 

‘Principal subjects of admiralty jurisdiction are maritime contracts 


and maritime torts, including captures jure belli, and seizure on water for 
municipal and revenue forfeiture.’ 


“(1) Contrad's, claims or service purely maritime and touching rights: 
and duties appertaining to commerce and navigation, are cognisable in 
admiralty. 


(2) Torts or injuries committed om navigable waters, of a civil nature, 
are also cognisable in the ‘admiralty Courts. “Jurisdiction in the former 
case depends upon the nature of the contract but in the latter it depends 
entirely upon locality, Mistakes need not be made if these rules are: 
observed; but contracts to be performed on water's not navigable are not 
maritime any more than: those made to be performed om land. Nor torts. 
cognisable in the admiralty unless committed on waters, within the admiralty 
and maritime jurisdidtion jas defined by law.’’ 

As the Federal Legislature may regulate navigation, it may 
regulate the construction or maintenance of bridges over tidal 
navigable waters. In the absence of any Federal Legislation 
a province or a state may authorise the construction of a bridge: 
over a tidal navigable. stream, but the Federal Legislature may 
at any time interpose'and require the alteration or removal of 
such a bridge. Those who act under the authority of} the pro- 
vince or state necessarily assume the risk of Federal intervention 
and the consequent destruction of their property without com- 
pensation. See Newport and. Cincinati Bridge and Co. v. United 
States, 105 U.S. 470 and Willamette Iron Bridge and Co. v. 
Hatch, 125 U.S. 1. 


VII: (c) Fishing m Fisheries 


The Federal Legislature has got the right to legislate for 
fishing and fisheries beyond the territorial waters and the Pro-- 
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vincial Legislature has got the right to legislate for fishing and- 
fisheries within the territorial and inland waters. The right 
of fishing in the sea is a'right of the public in general and does. 
not depend on any proprietary right and, the Federal Legislature 
has the exclusive right of, legislation in regard to it. See- 
Attorney-General of British Columbia v. Attorney-General for 
Canada, (1914) A.C. 153 at 173. From the discussion regard-- 
ing territorial waters in the second discourse it follows that the: 
limit of the territorial waters from the low water mark is not 
settled, though the Territorial Waters Jurisdiction Act enacts. 
that for crimes committed at sea, the jurisdiction of the mari- 
time state extends up to 3 miles into the sea from the low water- 
mark. Though for other disputes the 3 mile-limit may not be 
assented, to by independent nations it may be accepted as a rule- 
of guidance to settle the disputes between the constituent 

units of the Federation or between the Federation and the said 
units, in the absence of any special definition of territorial waters. 
by the Federal Legislature extending it beyond the 3 mile-limit. 

Let us next consider the dispute that might arise out of legis-- 
lation on Trade and Commerce, in-some of their various forms.. 


VIII. (a) Trade and Commerce 


Trade and. Commerce form a subject, equally impor- 
tant in creating justiciable disputes. Only the Provincial legis-- 
lature has power to legislate for trade within the province, and 
not for trade and commerce between the provinces or states. 
That is, its power is confined to intra-state as distinguished from: 
interstate trade and commerce. Only the Federal legislature 
has power to legislate over interstate trade and commerce. Any 
provincial legislation purporting to be on intra-state trade and 
commerce but touching interstate trade and commerce will to- 
that extent be wltra vires. 


VIII. (b) Involve Profit 


A fair interpretation of the term “commerce” would seem: 
to require that in order to bring a transaction within it there- 
would have to be involved at some point a conimercial element, 
that is, one of trade or exchange of goods or of services made- 
or rendered for profit. Citizens Insurance Co, of Canada v. 
Parsons and Queen Insurance Co. v. ParSons, (1881) 7 A.C. 
96. But Marshall, C.J., in the Supreme Court of America 
seems to have expressed an obiter in Gibbons v. Ogden, 9 Wheat 
1, that commerce need not involve any profit and that mere 
intercourse will do. But in later cases this obiter was not 
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followed. Willoughby in his Constitutional Law of the United 
States, Vol. II, p. 374, says:— 


“In order that a transaction may be said to be one of commerce, ahd 
if crossing state lines is interstate commerce, there must be involved some 
element of trade or business -for financial profit, it seems that one answer 
čan “reasonably be given. There must.be such an element. This element 
may enter in any one of a number of ways.’ If a cartier for hire is in- 
volved that is sufficient, whatever be the purpose for which the persons or 
commodities are carried. If a person proceeds upon his legs, or is carried 
in his own or any other private vehicle which is not a common carrier, 
there is no commerce whatever may be the purpose of!the going. If goods 
are carried by.a person upon his own legs or in a private vehicle, or if as 
in the case of sheep they are driven on their own legs, the operation or 
transaction is a commercia] one only if the goods or living beings are being 
moved for the purpose. of selling or using them for financial eee or to 
effect delivery under such a sale or agreement for their use” 


' I shall now refer to some of the cases that arose out of the 
meaning of the term “commerce”. 


‘VIII. (b) (i) Navigation is Commerce 


In the United States of America, a dispute arose in Gibbons 
v. Ogden, 9 Wheat 1, whether Navigation is commerce and it 
has been held that it is Marshall, C.J., said: 


“The counsel for the appellee would limit it to traffic to buying and 
selling or to the inter-change of commodities and does not admit that it 
comprehends navigation. This would restrict a general term applicable to 
many objects, to one of its significations. Commerce, undoubtedly, is traffic 
but it is something more. It is intercourse. The word comprehends and 
has always been understood to comprehend navigation within its meaning. 
Transportation of persons'is held to be commerce”. 


VIII. (by (ii) Insurance not Commerce 


The writing, selling and transmission of insurance policies 
has been held not to be commerce. Issuing a policy of insurance 
is held to be not a transaction of\commerce. The question arose 
in Paul v. Virginia, 8 Wall. 168 (reported in Evan’s cases on 
American Constitutional Law, 3rd Edn., p. 498): 


“The Legislature of, Virginia passed an act providing that no insurance - 
‘company not incorporated in that State should carry on its business without 
first depositing certain bonds of a specified character with State treasurer 
and receiving | a license to flo business. The agent of an insurance company 
incorporated in New York carried on business in violation of the Statute. 
The agent was convicted; one of the defences set up was hat as the 
‘Statute of ‘Virginia was a: regulation of interstate commerce, that State had 
no power to enact and that, the Statute is void. The Supreme Court held 
that the act iş valid, as issuing a policy of insurance is not a transaction 
of commerce and hence not interstate commerce but only a local act. ` The 
policies are simple contracts of indemnity against loss by fire, entered into 
between the Insurance Co. and, the assured, for a consideration paid 
by the fatter. These contracts are not articles of commerce, in any proper 
meaning: of the word. . They are'not subjects of trade and barter offered 
in the market as’ something haying-an existence-and value independent of 
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the parties to them. They are not commodities to be shipped, or forwarded 
from one State to another and then put up for sale. They are like other! 
personal contracts between partied which are completed by their signatures 
and the transfer of the consideration: They are local transactions and 
are governed by the local law. They do not “constitute a part’ of the 
commerce”. i i 


The same conclusion was arrived at by the Judicial Com- 
mittee of the Privy Council in Citigens Insurance Co, v. ‘Par- 
sons, (1881) 7 A.C. 96, Sir Montague Smith says at p., 111: 

“Ts the business of insuring buildings against fire a trade? This busi- 
ness when carried on for the sake of profit, may, no doubt, in some sense 
of the word be called a trade. But contracts of indemnity made by-insurers 
can. scarcely be called trading. contracts, nor were insurers who made them 
held to be “traders” under the English Bankruptcy law”. 


VUI.- (b) (iii) Correspondence schools, Commerce 


Correspondence schools giving instruction to students of 
various provinces or states would fall under the jurisdiction of 
Federal Legislature and any legislation by the provincial legis- 
lature affecting them would not bind them. 


In International Text Book Co. x. Pigg, 217 U.S. 93 
decided in 1910, the United States Supreme | Court held that the 
conduct of a “correspondence school’’ is interstate. commerce 
since it involves the solicitation of istudents in one State by local 
agents who are to collect and forward the fees and systematic 
intercourse by correspondence between the company and its 
students wherever situated and also the interstate transporta- 
tion of books, papers, etc. This mode of instruction, the Court 
said: 

“involved the transportation from the State where the school is 
. located to the State in which the scholar resides, of books, apparatus and 
papers, useful or necessary in the particular course of study the scholar is 
pursuing, and in respect of which he is entitled! from time to time by virtue 
of his contract, to information and direction. Intercourse of that kind, 
between parties 'in different States, particularly when it is in execution of a 
valid contract between them,—is as much intercourse in the constitutional 
sense, as intercourse by means of the telegraph”. 


VIII. (b) (iv) Driving Sheep across State Line 

In Kelley v. Rhoads, 188 U.S. 1, the Supreme Court 
held that the driving of sheep from one State to another is an 
interstate commercial transaction,—that it is a proper mode of 
transportation—and therefore, that a State tax thereupon is an 
unconstitutional burden upon interstate commerce. 


VIII. (b) (v) Transporting Intoxicants for one’s use. 


In the United States v. Burch, 226 Fed. 974, the Court 
held that interstate transportation by a person'of intoxicating 
T 
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liquors § for his own personal use and in his own automobile was 
interstate commer ce.| In United States v.-Hill, 248 U.S. 420, 
the liquor was cartied on by a private individual and for: 
His. -own use but it was transported across the’ State line by’ a 
common carrier. Thus, though upon his own person,, it was, in 
fact, transported. by, the common carrier and as such, , might more 
easily be held to be a commodity . of. interstate commerce. 


VIII. (by (vi) Mere Production is not Commerce 


Commerce does not include mere production of goods trans- 
oe In the United States v. E. C. Knight Co., 156 U.S. 
, Chief Justice F uller observed that the fact that the article is 
i eas ed for export to anòther state does not of itself make 
it an article of interstate commerce, and the intent of the manu- 
facturer does not determine the time when the article or product 
passes ‘from the control of the state and belongs to commerce. 
In Coe v. Errol, 116 U.S. 517, 525, in which the questions 
before the Supreme Court was whether certain logs cut at a place 
in New Hampshire and hauled to a river town for the purpose 
of transportation to the state of Maine were liable to be taxed 
like other property in the state of New Hampshire. ‘In the 
judgnient it was stated: 
`“ Does the owner’s state of mind in relation to the goods, that is, his 
intent to'export them, and his partial preparation to do so, exempt them 
from jtaxation? This is the precise question for solution, . There must. 
be a point of time when they cease to be governed ‘exclusively by the 
domestic law and begin to be governed and protected’ by the national law 
of commercial regulation and that moment seems to us to be a legitimate 


one for this purpose, in which they commence their final movement from 
the state of their origin. to that of their destination.’ 


VIIT.- (b) (vii) Mere intention to export not Commerce ` 


` Mere intention to export articles manuiactur ed does not 
constitute commerce: In Kidd v. Pearson, 128 U-S. 1, 20, 
21, 22, where the question was discussed whether the right ofi 
a state to enact a statute prohibiting within its limits the manu- 
facture off intoxicating liquors, except for certain purposes, 
could be overthrown by the fact that the manufacturer intended 
to export the liquors when made, it was held’ that the 
intent of the manufacturer did not determine the time when 
the article or product: passed from the control of the state and 
that “No distinction’ is more popular to the common mind, or 
more clearly expressed i in economic and political literature, than 
that between manufacture and commerce. Manufacture is 
transformation—the fashioning of raw, materials into a change 
of form for use. The function of commerce is different.: The 
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buying and selling and the transportation incidental thereto con- 
stitute commerce,” and that therefore it ts not commerce. 


VIII. (c) Commerce between two Terminals 


Very often questions might arise whether the Provincial 
Legislature or the Federal Legislature can enact a law relating 
to commerce between twa terminals in a province or, state, when 
apart of the route is outside that province or state. 
It has been held by the United States that in such cases only the 
Federal Legislature has got that power. Often two portions ofa 
Federated State might ‘be separated by a slice of territory of 
the provinces. In such a case, only the Federal Legislature can 
legislate to regulate the traffic between, that part of the province 
and the two portions of the Federated State. In Missouri Pac. 
R. Co. v. Stroud, 226 U.S. 464, it was held that a state 
law was inapplicable where the usual route of transportation to the 
intended destination was partly outside the state. In 
Western Union Telegraph Co. v. Speighi, 254 U.S. 7, the 
transmission of a telegram between two points in the same 
state was held to be interstate in character, so as to pre- 
vent the application to it of a state law, when enroute, 
it passes outside the state. 


VIII. (d) Freedom of Trade between the Constituent Units 


Absolute freedom of trade between, the various constituent 
units of, the Federation are allowed under S. 297 of the Govern- 
ment of India Act. From the fact that “Trade and commerce” 
are entered in the Provincial list, or from the fact that the Pro- 
vinces are given the right to regulate the production and dis- 
tribution and supply of certain commodities, the Provincial 
Legislature or Executive cannot restrict or prohibit the entry 
into or export from that province of such goods; nor can it 
impose any tax or duty on similar goods,’ manufactured in 
another province and thus favour its own goods; nor can it by 
such duty or. tax on goods manufactured in one province favour 
similar goods manufactured in another province. Imposition of 
such duty or taxis invalid and willbe declared as such 
by the Federal Court. _ 


[Enp oF VoL. IL ] 
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NOTES OF RECENT ‘CASES 


The Chief Justice and = oO: S. SAPD No. 65 of 1936. 
Krishnaswami Aiyangar, J. ni 
29th April, 1938. 

Trusts Act, S. 84—Ilegal contract—Fraud, on, irustM oney 
paid to manager to induce him to defraud the trust—Ilegal purpose 
not effected—-Suit to recover money paid—S ustainability. - 

_ A plaintiff entered into an agreement with the defendant, a 
sole manager of a temple with a view to induce him to purchase 
the land of the plaintiff on behalf of the temple and the defendant 
was to retain a certain portion of the amount as his‘ commission’. 
The sale could not be carried out without the sanction of the 
District Gourt. As no application was made to the District Court 
for sanction of the sale of the land to the temple, the property was 
left with the plaintiff. The plaintiff brought a suit to recover the 
sum of money paid to the defendant i in pursuance of the agree- 
ment. ` 

_ Held, that ‘the agreement was ee to public policy as it 
involved a fraud on the trust as to the extent of the ‘commission’, 
The plaintiff was as guilty as the defendant. It could not be urged 
that the illegal purpose for which the money was paid had not been 
carried into execution; The Court would not order a refund 
of money ‘paid under the agreement: 


(1925) 2 K.B. 1 and LL.R. 43 Cal. 115, ‘relied on. = ae 
"1 Q.B.D. 291 and I.L.R. 35 Cal, 551, referred: to.’ os 
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Abdur Rahman, JJ. e i 
~ 2nd May, 1938. ' S mates 
Provincial Small Cause Courts Act-—S econd Ss chédule—Art-28° 
—Applicability—Suit to recover -property by Uae of 
plaintiff not disputed by the defendant. 


Z 


i 


The plaintiff sued for the recovery of certain jewels as the heir 
of his deceased wife. The defendant did not dispute the fact that 
the plaintiff had succeeded to his wife’s property. 

Held, that Art. 28 of Second Schedule, Provincial Small Cause 
Courts Act, did not apply as the case raised by’ no .question 
of a “disputed succession, The article applies if there is a claim 
made by an heir as'such, which claim is resisted by another person 
advancing a similar claim. 

I.L.R. 27 All. 622 and 19 C.W.N. 614, relied on. 

49 M.L.J. 554 and 'A.I.R..1933 Mad. 346, disapproved. 

LL.R. 37 Mad. 538, ‘explained: ` 

_ M, Ç. Sridharan for Appellant. 
J. S. Vedamanickam for Respondent, 
G. S. V. vinima me ; Se $ 
‘The Chief Justice and > - O.S, No. 65 of 1937; 
Krishnandan Aiyangar, J. ' l a pa 
4th May, 1938. ` 

Presidency ‘Towns Insoloency Act, S. 58 (5)—Scope—Con- 
teinpt of Court—Poiver to commit—Insolvent’s agent obstructing 
lawful order of Court- A pplication by Official Assignee to remove 
obstruction—Dismissal’ of ~ Appeal against order of dismissal— 
C ompétency—Letters Patent, Clause 15. . 

The Official Assignee. presented a petition to the jine stating 
that the insolvent’s wife and others were in possession of the 
house as the agents of the insolvent and asking for an order of the 
Court: directing the bailiff to remove them from the premises. The 
judge held that the wife was obstructing at the instigation of the 
insolvent, and that he had'no power to commit her for contempt of. 
Court and dismissed the application. The Official Assignee filed 
an ‘appeal against this ofder. 

` Held, that the order is a judgment within, ‘the’ meaning of, 
cl. 15 of the Letters Patent and an appeal ‘lies. against it. When. 
exercising the insolvency jurisdiction the Court is stillthe High 
Court. It has inherent ‘power to’ commit a person who with full 
knowledge deliberately, obstructs a lawful order of ‘the Court on 
behalf of the insolvent. ; The powers of committing for contempt 
an agent of an insolvent are not limited by the powers conferred 
by, S. 58 (5) of the aren eeney Towns insolvency. Act, 

~ (1897) ‘1-Ch. 545, relied on. 

M. S. ees Aiyar and K. P “Mahadeva diyor for 
Appellant. ; , , aoe 
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The Chief Justice and Kroma; nE Le P. A! Nos. 78 and'79 of » 
swami Aiyangar, J. Sloat yy! fees re: 
_ 20th April, 1938. hE? Epics a CF 

Lease “Cov inant to ‘deliver jaliy Ne covenant to ‘pay rent 
out of the crops actually. reaped-—Landlord’ s claim of charge on the 
produce—Sustainability, 

Where in a lease, the lessee -undertook to cultivate the land, 
rédp' the.crop and,deliver to his landlord the. “stipulated amount of 
paddy and there was no separate covenant that. the rent would be 
pe out of the crops actually reaped by him, “Us t’ 

"Held, ‘that ‘the landlord’ ‘is not” entitled’ to a à charge in the 
produce: ‘of the’latid: for the amount due for rent: 

“Ri Rvishiaswaini' ‘Aiyangar for: 'Appoaat RE PNA 


k) 'Någärajá fiyat for Respondent. Te tie ge 


0. Si V. -s i i 

The Chief, justice and, Krisina, < PE, l i: DSA 75 of 1936. 
o: swami diyangar, J, S TO U EOSTA i 
nd May, 1938 oe a eee Ee ee 

; Harinershipdcotunts-—Porthets paying. ainounts as bribe— 
if entitled. to. credit. i 

In a partnership, bribes were given by the partners to officials 

of various institutions in order to ensure that the contracts were 
placed with’ the partnership. These’ payments were entered in 
the partnership books as’ items ofi expendit; Accounts were 
taken of the partnership, transactions, - : 
: ‘Held, that the partners’ will not ‘be etititled to credit ‘for the 
sum paid by them as bribes, as one partner paying the amount 
cannot recover from the other partner his share of the oes 
through the Court. tg aye . 

G. Ramakrishna Aiyar for Appellant. 

T. Krishnaraja Naicker for Respondent. 

G.S. V. ——— 

Madhavan Nair, J. C. R. P, No. 713 of 1986. 

Sth May, 1938. . 

Civil Procedure Code (V of 1908), S. 115—Presidency Small 
Cause Court—Refusal to go into merits, as the plaintiff had no. 
cause of action—Interference by High Court, 

A Judge of the Presidency Small Cause Court found that the 
plaintiff had no cause of action and refused to enter into the 
merits of the case on this preliminary ground. 


ta 


Held, on revision, that the High Court is entitled to interfere 
if it is found that the plaintiff had a cause of action. It is not 
correct to say that the High Court cannot interfere under S. 115, 

NRC 
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Civil Procedure Code, With a decision by a Presidency Small'Cause 
‘Court except in a case involving jurisdiction, 

R. V. S eshagiri Rao and B. S. Parthasarathy Aiyangar for 
Petitioner, 

WV. Rangaswami Aiyangar and K. G. Ramaswami Aiyangar 
for Respondent. 

'G. S. V. ae 

The Chief Justice and © «© 1Q S.A. ‘No, 31-0f 1938. 

Madhavan Nair,.J. ; PP ‘ 

‘6th May, 1938, : 

Contract—Arbitration clause—Subsequent dispute — Issues 
involving charge of fratd—Stay of arbitration proceedings. i 

The terms of A’s ‘employment, as the guarantee broker of B 
were embodied in a written agreement which provided that in the 
event of any dispute arising after the agreement, the dispute should 
be referred to arbitration. Subsequently differences arose between 
the parties and grave charges of fraud were made against.4 by B. 
B gave notice of his intention to invoke the arbitration clause of 
the agreement and appointed an arbitrator. A then filed a-suit. 
The trial Judge held that this was a case which should be tried in 
open Court and directed the arbitration proceedings to be stayed. 

Held, that the discretion was exercised properly and wisely. 

A has a right to ask the Court that matters which affect his 
honesty and integrity should be decided in open Court. 

Russell v, Russell, (1880) L.R. 14 Ch. 471, relied on. 

V.T. Rangaswamij Aiyangar and K. pamasa Aiyan gar for 
Appellant, 

N. T. Shamanna for Respondent, 

G. S. V. — 





“Horwill, J. i - 'C.R.P. No. 261 of 1938. = 
‘6th May, 1938. 

Civil Procedure Code (V of 1908), O. 32, r: 6—Applicability 
--Compromvise between a widow and minor represented. by next 
friend—Security for property in the hands of the Court. 

-O. 32, r. 6 of the Civil Procedure Code has application when 
a suit is compromised between a widow and a minor represented 
by the next friend. The provision is not restricted only to a con- 
tested suit, The next friend need not furnish security-for the 
property which has been only temporarily in the hands of the Court 
during the pendency-of.the suit and which has-not been taken from 
the custody of some other person. 

.S.V. Venugopalachariar for Petitioner. 

.C. S. Sundararaja Aiyangar for Respondent. 

G. S, V. 


Venkataramana Rao, J. c R. P. Nos. 599 to 601 of 1935. 
© 9th May, 1938: f 


Malabar Law—-Contract of loan entered into by Karnavan— 
Ratification -by other. members—Essentials for—Concurrence of 
the senior most Anandravan—Presimption arising from—Shift- 
ing of burden of i ROMARNA by manggen in Hindu family 
—Presumption. 





There is no presumption that e every contract entered into by a 
manager is on behalf of the family. , So it must be established in 
every case that the contract entered into by him was on behalf of 
the family. Ina case of a joint family or Malabar Tarwad, even 
though the members of a family or Tarwad were not actual con- 
tracting parties to a loan transaction entered into by a manager, it 
is open to them to ratify and adopt it, in cases where the contract 
was entered into by the manager in his capacity as manager but 
not for a necessary purpose. The question of ratification can‘only 
-arise in‘such-a case and not in a case where the’ transaction was 
entered.into’by him in a purely personal capacity. The -concur- 
rence of the senior most Anandravan in a transaction of the 
Karnavan raises a prima facie presumption of necessity. 

Observations of Varadachariar, Te; in C.R. P. No. 1556 of 
‘1935, reliéd on. 

The burden is shifted on to the other members of the family 
to prove that there was no family necessity. f 

' C. S: Swaminathan and D. H. Nambudripad for Petitioner. 

K. Kuttikrishna Menon, and C...Vasudeva Mannadiar ‘for 
Respondent. : 

Gey, « “see 

NLRC. 


6 


The-Chief Justice andi Krishna- O. S. A. No. -34 of 1937. 
swami Atyangar, J. 
` Oth May, 1938. 

Guardian and Wards Act, Ss.7 and 25—Hind father neg- 
lecting child for fifteen years—M arriage arranged for minor— 
Right of father to custody of minor and an injunction to restrain 
the marriage—Declardtion of Hindu father as POEN SIEN 

of—Effect of order on his powers. 

A father delivered his infant daughter to the custody of ‘his 
sister for over 15 years, took no interest in her and allowed others 
to do what he as a father should do. His sister made arrange- 
ments to marry the minor to a person of her choice without consult- 
ing him. He applied for the custody of the child and for an 
injunction restraining his sister from marrying the minor to the 
particular person selected by her. 

. Held, that the father is not fit to exercise his rights as 
such and is not a person in whose favour the Court’ should 
pass an order under S. 25 of the Guardian and Wards Act. 
His prayer for injunction should be refused.. A father is 
not entitled to apply under the Guardian and Wards Act for. an 
order appointing him guardian of the person or property of the 
minor. Under the Hindu Law he is the lawful guardian .of. his 
child and a declaration by the Court cannot increase his powers. 

13 Rang. 590, relied on. 

A, Srivangachariar for Appellant. 

M. S. Venkatarama Aiyar for Respondent. 

G. S. V. l 
Burn and Stodart, JJ. S. A. No. 552 of 1933. 

10th May, 1938. 

Civii Procediirè Code (V o 1908), O. 21, r. 63—Suit under 
—Dismissal of claim ‘petition—Adverse possession set up by 
plaintiff—Material date for considering the rights of parties— 
Delay in filing the suit to eapi title by preseription=Duty of 
Court. 

In a:suit brovight under O. 21, r.63 of the Civil Procedure 
Code to set aside a claim order, the plaintiff based his title on 
adverse possession as against the judgment-debtor from whom he 
‘got a sale-deed. Twelve years had not elapsed on-the date of the 
attachment or date of the dismissal of the claim petition but more 
than twelve years had elapsed when the plaintiff brought the 
present suit. 

Held, that the plaintiff by waiting a few more months and 
delaying to file the suit cannot clothe himself with additional rights 
and compel the rightful owner, namely the judgment-debtor; to lose 
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his right'to the property. This principle is not in conflict with 49 
M.L.J. 656. Ina suit of this nature, the rights of the parties on 
“the date of the attachment or on the date of the order on the claim 
petition are the rights which have to be taken into consideration. 
The suit should be dismissed as the. plaintiff had not been in pos- 
session for twelve years and had not perfected his title by pres- 
‘cription on the date of dismissal of the claim petition. 

11M. L.J. 344 and 33 M.L.J. 316, Foig to. 

P. V. Rajamannar for Appellants. 

Y. Suryanarayana and B. V. Ramanarasu for Respondents. 

G. S. V. — l 

Horwill, J. l C. M. A. No. 177 of 1938. 
10th May, 1938. 

Civil Procedure Code, O. 39, rr. 1 and 2—Suit to set aside 
decree passed while plaintif was a minor—Gross negligence of 
guardian—Grant of temporary injunction, to stop execution of 
decree-—-Principles applicable. 

The plaintiff brought a suit to set aside a decree passed against 
the property in his hands at a time when he was a minor. It was 
alleged that the plaintiff’s guardian acted with gross negligence in 
not putting forward a proper defence to the suit claim. The lower 
Court refused to grant a temporary injunction to restrain the 
decree-holder from executing the decree. 

Held, that the lower Court was right in not granting the 
injunction. The decree passed was not void but only voidable and 
is binding so long as the present suit continued. Further the lower 
Court had no sufficient material on record to come to the conclusion 
‘that the decree was void and was being wrongfully executed. A 
temporary injunction cannot be granted merely to maintain the 
statis quo. 

LL.R. 59 Mad. 744 and 23 L.W. 85, relied on. 

LL.R. 33 All. 79, 25 L.W. 451 and 42 C.W.N. 409, referred to. 

(1937) 2 M.L.J. 37, explained. 

LL.R. 1 Pat. 356 and 9 I.C. 227, not followed. 

T. V. Ramiah for Appellant. l 

C. A. Mahomed I brahim, TSAS anthanam and mo & 
Partridge for Respondents. 

G. S. V. eee 

Madhavan Nair, J. C. R. P. No. 1115 of 1937. 

` 12th May, 1938. = ee 5 

Stamp Act, S€ 36—Construction—‘Admuitted in evidence’— 
Promissory note—Endorsement by the Judge that it was: insuffi- 
ciently stamped—Admission- of document—Effect. .. . .. 
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` A promissory note was insufficiently stamped. On the back of 
‘the document it was endorsed under O: 13, r. 4, Civil Procedure 
Code, by the District Munsif.that the promissory note was insuffi- 
ciently stamped and it was allowed to go in.’ It bore a. rubber 
„stamp with the initials of the Judge and he admitted it. 

Held, that the mere admission of the document in this: case 
will amount to admission within the meaning of the words-in S; 36 
of the Stamp Act. The question of its admissibility cannot be 
raised again. S. 36 of the Stamp Act does not require a judicial 
determination of the question of admissibility. The words ‘admit- 
ted in evidence’ in S. '36 are deliberately used in order tò avoid 
complicated enquiries regarding the admission and the difficulties 
‘riecessarily attendant upon such enquiries. The policy of the law 
is to allow admission of documents which have been admitted 
‘under the rules of the Civil. Procedure Code. 


. 12 M.L,J. 351, followed. 
65 M.LJ. 673, not followed. 
LL.R. 53 Mad. 137, distinguished. 


f A.LR. 1929 Mad. 622, A.LR. 1937 Mad. 431 and A.LR. 1935 
Mad. 888, relied on. 


V. Rangachari for Petitioner. 
A. Laksimayya for! Respondent. 
G.S. V. À , 
Burn, J. . C. R. P. No. 1361 of 1937. 
12th May, 1938. 5 A 
Civil Procedure Code (V of 1908), S. EE 


under—Error in framing issues—Burden of proof wrongly: thrown 
‘ona party by the lower Court. 





Where the burden was wrongly thrown on a party in certain 
issues and there was no allegation that the lower court: acted 
-perversely. Be 

Held, that this is not a ground for interference in revision 
under S. 115, Civil Procedure Code. It is not the duty of the High 
Court to. help the lower’ Court to frame issues. The lower Court 
alone has jurisdiction to frame the issues in the suits which come 
before them for trial. - . 

I. L. R. 17 Mad. 410 (FB), followed. 

69 M. L. J. 239 and ‘A. I. R. 1936 Mad. 526, not followed. 

- . K-K. Ramachandra, Atyar. for Petitioner.. 
K. Bashyam Aiyangar and T. R. Srinivasan for Respondents 


G. S. V. 





Wadsworth, J: “77 te S, A, No. 318 of 1936. - 
26th July, 1938. l 

Court-Fees Act, S. 7. cl. (iv-A) (as amended in Madras) and 
S. 7 (v)—Alienations by lawful guardian—Suit by minor to set 
aside and for possession of the PEOLE RTE NORTE of the relief to 
be sought—Method. of valuation. - ; 

The plaintiff brought a suit to set aside certain alienations 
improperly made by his lawful guardian-during his minority and to 
recover possession of the alienated properties from the: alienee. 
The question arose about the proper method of valuation. 

Held, that the cancellation or avoidance of the document of 
alienation is an essential part of the relief sought and the case 
comes under S.7 (iv-A) and the plaintiff must pray for the can- 
cellation of the document executed by the guardian. 

A. 1, R. 1936 Mad. 470 and A. I.R. 1928 Mad. 816, distin- 
guished, | . 

A. I. R. 1929 Mad. 668, relied on. 

S. 7 (iv-A) is based on the actual value of the property as 
shown in the sale deed, which the plaintiff, seeks to avoid. 

. . The method of artificial valuation prescribed in S.,7 (v) 
should not be adopted. 

1. L. R. 56 Mad. 212 and 63 M. L. J. 764, distinguished. 

` LE.R. 59 Mad. 240, followed. 

Kasturi Seshagiri Rao for ‘Appellant, 

The Government Pleader (B. Sitarama Rao ) for Ressoadant 

G. S. V. 
Burn and Lakshmana Rao, JJ. _ S. A. No. 1232 of 1932. 

28th July, 1938, F 

Madras Hereditary Village Offices Act (III of 1895), S. 13— 
Madras Subordinate Collectors and Revenue Malversation 
(Amendment) Regulation (VII of 1828), S.3, Third—Conflict 
between—If exists—District Collector's power of revision. 

There is no conflict between Regulation VII of 1828 and Here- 
ditary Village Offices Act (III of 1895). The right of suit 
given by S. 13 of this Act is not in any way inconsistent with the 
continuance of the power of ‘superintendence, control and revision’ 
given to the District Collector by S.3, Third, of the Regulation. 
The District Collector’s power of revision created by the Regula- 
tion must be held to continue unless it is expressly taken away, 

K. Rajah Atyar and U. S. Ramaswami Aiyar for Appellant. 

K. V. Sesha Aiyangar for Respondent. 

G. S. V. 
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Panidrang Row, J! “| .° Cri. R. C. Nos. 230 arid. 282 of 1938. 


29th July, 1938. SNE Oe, ages 
.. Legal Practitioner—-Citation of ,.as witness in a i ae 
A TA as counsel for ascused—If- barred, g apoo 


The imere fact that-a lawyer is cited asra witness by the. Police 
in a charge-sheet will not disqualify him. from- ‘appearing as. counsel 
for the accused in-the éase. a. cn a T oua E a 

Obiter »'īt'is not T with srotestotal etiquette : for 
a lawyer: who has givencevidence: as-a.withess. fov the- prosecution 
to o orto continue ito hold-a brief from the accused: , ir 

“RIS undaralingant for Petitioner.’ oe cae ae 
i ‘The Públic Prosecittor (VL. biehat j) for the Crown.’ EnA 
SS Gis. V. ee at B Gan ali busa SEE 

_Pandrang Row, J l, ANR a a. Crt Appeals à Nos. 683 to 

2nd August, 1938. ` ES ESE 689 of 1937 

Prevention of Cruelty to Animals Act, Ss. 1 and 37 (a) 
Charge under S. 3 (a) —Requiréivents undér’ SV I-If necessary 
tò decide thé''case. ' oh Pocu ou 

Where. the ‘aeérised were ‘charged with i having ‘overloaded their 
fdek * ‘ponies and ‘theteby onimitted an’ offence punishable ‘under 
S. 3 (a) of the Prevention of Cruelty to Animals Act; ‘the require- 
ments! tinder Se; viz, the determination ‘by. the. Local. Govern- 
ment of the maximum weighf;.to.[be ‘carried by ponies and 
the publication of the District, Magistrate's .qrders :in. the, local 
Gazette. are net, necessary for ‘the, decision | of, „the. case. on the 
merits. The Court has to decide ‘whether as a matter of fact there 
was. overloading or, not. . 

`The Public Fasol (F.L. Ethiraj) for the. Crown” 


-4 L. oe Sel neque for Respondent. 
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Wadsworth, Jio €a? os =o Nos datipe dade: 
' ` ‘26th July, 1938: gi, S a weds 

Hindu Law—S elf-acquired property ‘of father -Margabe: ‘of 
the property by father -and son igs anil a if 
proum into common stock. o ` 

"A father.’ and his son “exectited : ‘a ‘hypothecation of the suit 
house į in favour of-a third party. It was established as a fact that’ 
the house was purchased by tHe father with his separate funds 
many years ‘before the mortgage and that they lived together-i in the 
house. “The mortgage deed recited that ‘the house was the self 
acquired property of the father and that it was in their ‘enjoyment 
and. possession’ and that the.considération for the mortgage had 
been 'recéived in-cash for the purpose of. the family trade carried 
on by-them. T 

Held, that from the above circumstances, in the en of any 

other evidence, it was not possible to draw the inference, that ‘the 
father intended to, throw his self-acquired property into the coin- 
mon stoċk of the family ahd ‘tr ‘cated it as a joint family property., 

CA, I. 'R, 1933 Mad. 565, distinguished. a a 
i „E. ‘Kotayya, and S. Siterama diyar, for. Appellant, X 5 
D S Misthiah Mudaliar for Pepomiel, ae ‘ - o, ; 





: 2G. = Ve r Danie ate See Ae Tap Ee oe athe S 
ing ond Sodai T. s 20) ona Ño 31, etc,.of. 1934., ` 
„27th July; 1938... . a E ae ve 


Civil Procedure’ Code w oF 1908), 0. 2r, te 90--Swit o on 
mortgage—-Decree—Sale in’ execution—Judgment:debtor’s appli- 
cation to; set aside sale—Later morigages ‘by :judgment-debton 
over same properties—If possibility’ of ‘no surplus to judgment- 
debtor. -a::ground tọ hold judgment:debtor is not affected by the: 
sale Blr of upset. price: gvithowt notice—If- irregularity. iW 


Ti a “siiit on a: mortgage ‘the’ decree-Holders ‘ptirchaséd pro- 
ee im execution ‘of the mortgage: “decree. ‘The ‘judgment! 
debtors applied under O. 21, ri 90:to. set-aside’ the execution'sale. 
Their petitions weré ‘dismissed “by~.the :District Judge..as’ not 
maintainable as he held that-they-could.not come under clauses 1 
and 2, nor even under clause 3 of O. 21, r. 90 because they..were 
not persons “affected by the sale” inasmuch as the judgment- 
debtors “had ‘executed three other later mortgages ànd could not 
therefore get any surplus even if a fresh sale shotild ‘be héeld.. He 
didnot make any enquiry into the,facts. -.Certain- attaching decree- 
holders of” the equity. of redemption. also: “applied to set.aside the 
sales... These: petitions were.also. dismissed, - ps ORR ale alent 

NRC. 
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Held, that the ‘petitions by the judgment-debtor and the 
attaching decree-holder were maintainable and that the question 
whether the judgment-debtor or attaching decree-holders would 
get.any surplus may. be relevant only in an enquiry as to whether 
they sustained substantial injury. 


`. Held, further, that reduction of upset price during the senda 
of the sale without-notice to the judgment-debtor is not an irregu- 
larity which can. be urged under O. 21, r. 90. 

© Te M. Krishnaswami Aiyar, N. Stvaramakrishna Aiyar, 
K. Swaminathan, A. S waminatha Aiyar and S. Tyagaraja goyor 
wr Appellants. ` 

S. Pachapakesa Sastri, V. K. Srinivasa Aiyangar for K. R. 
Rarganemi Aiyangdr and V. V. Ramadurai for Respondents. 

S. V. V. 

Wadsworth, 7. . S. A. No. 394 of 1934. 
"27th July, 1938. l 

Registration Act. (XVI of 1908), Se 17 and 49 and Hienie 
‘Act, S. 91—Family -arrangement—Document transferring . title 
from father to other members of family—Need for registration. 

A document recited that the father had purchased properties 
out of the funds of the maternal grandmother of his sons for 
their benefit but in his own name, that there had been a Subsequent 
dispute and as a result of arbitration, all those items of the pro- 
perties were to be held and enjoyed by thé sons and a small portion 
of the properties by their mother and certain properties belonging 
to the father were set.apart for the share of the sons. 

Held, that the document. purported to carry out a trarlsfer of 
title in immovable property from the father to his sons and their 
mother. It was intended to be a formal embodiment of arrangé- 
ment come to for division of the properties in dispute between the 
various members of the family. It is not admissible in evidence 
without being registejed. Registration is. necessary under Ss. 17 
and 49 of the Registration Act and S. 91 of the Eyde Act. 

_ LLR. 51 All. 79 (F.B.), relied-on. 

Edi L. Venkatarama ‘Aiyar for Appellant. 

EB, R. Balakrishnan- for Respondent. 


“G. Ss V. i i i * ki ae & . . . 

Sum e SE oe ee 1937. . 
-29u Tuly, 1938.0 ae 

“Civil Procedure -Code (V of 1908), O. 33, rr. T dnd 7 and 


Ov 44, rr: Land 2-LApplication for leave to appeal in’ forma 
pauperis—Respondent objecting: to pauperism-—Resporident's side 








13 
affidavits stating that petitioner was able to pay court-fee—Pett- 
tioner’s request to examine deponents of affidavits—Refusal 
thereof—C ourt if can act on mere affidavits. 

In an application for leave to appeal in forma pauperis the 
respondent objected to the grant of leave on the ground that the 
appellant was possessed of means to pay court-fees and in support 
of that he filed affidavits of various persons in proof of his plea. 
The appellant therefore prayed to the court to have those res- 
pondent’s deponents summoned for purposes of cross-examination, 
But his prayer was refused. F 

Held, the appellate court ought to have summoned the depo- 
nents since the petitioner objected to the statements of the res- 
pondent’s deponents. Affidavits cannot.be properly acted upon 
unless both parties agree to have them treated as evidence. 

A. Gopalacharlu for Petitioner. 

The Government Pleader (B. Sitarama ssa) and K. R. 
Gupta for Respondents, 

S. V. V. Ze 
Krishnaswami Aiyangar, J. C R. P. No. 1183 of 1937. 

29th July, 1938. a6 oe 

Stamp Act (II of 1899), Sch. I, Art. 45—Construction— 
Value—Market value of the property to be ascertained, | 

The expression ‘value’ in Art. 45 of the Stamp Act means the 
true value of the share at the date of the partition. . Neither the 
face value nor any notional value can be regarded as relevant for 
the purpose of computing the duty. The market value at the date 
of the partition must be ascertained to decide the question of 
stamp duty or penalty leviable from the parties. 

B. Somayya for Petitioner. 

`C. M. Ramalingayya for Respondent. 


G. S. V. - 

Burn, J. ' - c R.. P, No.. 621 of 1937, 
1st August, 1938. 

Civil Procedure Code (V of 1908), O. 21, r. 58 (2)—Appli- 
cability—Pendency of claim petition—Issue of proclamation of 
sale. 

Where the lower Court ordered the issue of a proclamation ‘of ` 
sale during the pendency of a claim petition, 

Held, the order is without jurisdiction. O, 21, r. 58 (2} dese 
not apply to this case. > 

D.:-Ramaswami Aiyangar for Petitioner, 

_R. Ramamurthi Aiyar for Respondent, 

G.S. V. Sets 
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Pandrang, Rowse oe 0 Cil. App. No. PEOTI 5 
` 1st August, 1938, ` l A 
Penal Code (XLV of 1860), S. 146—Unlowful iio On. oad 
‘by a ‘party—-Harvesting of crop. by that party prevented Tr the 
‘party. entitled to it—Common ‘object if unlawful,’ 1S ks 


. The accused’ s patty prevented by force the harvesting of crop 
belonging to some of them, by another party A who had 'no right 
whatever to it. A party were actually on the land beforé the 
accused’s party could prevent the harvesting of the one The 
accused’s party were charged with. rioting. ° 

Held, that the taking of possession by A party would not be 
possession in the eye of law and their entry was unlawful” 

‘113 E. R. 950, relied on., i 

The common object of the accused’s party was not anawa 
as they only prevented the commission of ari offence like theft or 
inisthief which was threatened. As the accused were acting in 
exercise of their lawful rights to property, they cannot be ĉon- 
victed of the offence of rioting. . 

LL.R. 51 Mad: 9T and I.L.R. 24 Cal. 686, relied on. 

_ K. S. Jayarama Aiyar, G. EE ROE and C. Ri Pattabhi- 
rama Aiyar for Appellant. 
_. The Public Prosecutor (V. L. Ethiraj) for the Crown. r 


: GSV. eee . cae 


_ Wadsworth, J. | _ S.A. No, 308 of 1934": 
2nd August, 1938. "and a 


C. R. P. No. 732 of 1934.. 

Provincial Small Cause Courts Act (IX of 1887), Sch. ID, 
Art. 35 (i)—Wrongful use of water—If amounts ‘to MOKS 
of water-course. 

The plaintiff sued for what is called theerva alleged to be due 
froth’ the defendants, holders of inam land within the plaintiff's 
estate for the wrongful use of water coming froma tank belonging 
to the plaintiff. It was alleged i in the plaint that the deferidants 
raised -wét cultivation ‘in dry inam land and have unjustly. divetted 
the water of the plaintifi’s tank and used the water thereof. The. 
defendants argued that the water:came from their adjacent lands 
which were entitled to the use of it; . £ E AE 

i Holl, that the averment-of' the plaintiff that- water woe dice 
ed and taken to land which was not entitled to it ‘was- sufficient? to 


amount to an avermenf of diversion of a water-course:. The’ suit 
was one for compensation for diversion of a water- ~course. H was 


not a suit of a small cause nature. ™ ` 
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Ch. Raghava Rao for Appellant. an? a 
P.V. Vallabacharyuls for Respondent. — salt: 
G.S. V nae Doa x S 

, Fandrang Row, J. g Cri. bos No. 114 of 1938.’ 


“Sed August, 1938. 


_ », Penal Code (XLV of 1860), S. 489- C—Possession af counter- 
Feit notes—Knowledge of their being counterfeit—Inference, of 
intention, : ; 


Where it was ses that the sre was in possession of i 
counterfeit currency notes, knowing the same-to be counterfeit, v.. 
' Held, that thé number of counterfeit. notes found: in ‘his 
possession and the circumstances in which they were so found: niay 
by themselves constitute a: sufficient ground -for drawing an 
inference that the intention was to use them as genuine or that they 
may be used as genuine. The accused should be convicted of: an 
offence punishable under S. 489-C of the Penal Code. _ aT eau 
(1937) 3 M.W.N. (Cr.) 111, disfinguisbed., oa Ae 
Ri Venkata Rao for Accused. ap anh? 
The Public Prosecutor (V. L. Ethiraj) for the Crown.. i 

G. S. w mine n= 


The Offg. Ohe Justice aùd 7. l cee OEM Ne 
Krishnaswami Aiyangar, J. C. M. Pu No.. 2066 of 1938, <1 
4th August, 1938. i 


Civil Procedure’ Code (V of: 1908); O.. 45, Fe: B a a (a) 
s~ Appeal to Privy Council from preliminary decree only—Stay of 
execution of final decree—Jurisdiction of High Court. a 


An appeal to the Privy Council from a preliminary. mortgage 
decree was admitted, and pending disposal of the said appeal, the 
petitioner-judgment-debtor;- whose share of the mortgaged pro- 
perty was sought to be proceeded against in execution of the final 
decree’ which was passed later,’and‘against which no-appeal was 
preferred, applied. ‘for: stay. ‘of execution in,the High Court, iA 
preliminary:.objection was. raised bythe decree-holder.ds to. the 
jurisdiction of the High Court to stay, on the ee that the finál 
decree was not, appealed against, Ta a eee 

-< Held, that, though , O.. 45, EA 18; O ‘Çivi  Prosediure 
Cates might-not. be: " applicable- since the final.decree > was not appealed 
from,, the High, Court was competent to act under r. 13 (d) .and 
stay, execution. by, imposing, conditions on the: petitioner.. Pace oe 


M, Patanjali Sastri for petitioner. 
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T. M. Krishnaswami Aiyar, T. y. Ramak and K. Parasurama 
Aiyar for Respondent. : : 


B. V. V. wer pore 


Rinna Sudot ST. S. A. No. 592 of 1932. 
4th August, 1938. 


Court-Fees Act (VII of 1870), S.7, cl. (iv-A) and cl. (v) (b) 
—Suit for partition by minor coparceners on attaining majority— 
Alienations (Sales) of joint family property by-plaintiffs’ brother 
and mother acting as testamentary guardians in pursuance of a will 
of father—Alienations by Court guardian with permission of 
Court and without permission—No express prayer in plaint to 
set aside those ahenaitons—Plaintiffs impeaching the alienations 
as not binding on them and suing for possession on the. statutory 
value of their shares—If bound to sue for cancellation of sales— 
Whether S.7 (iv-A) or cl. (v) applies. 

Where a suit was filed by minor coparceners on attaining 
majority against the other members of the joint’ family to which 
they belonged regarding certain sales effected of the joint family 
property by their mother acting as court guardian without per- 
mission of Court and there was no express prayer in the plaint to 
set aside the alienations as they were not binding on them and the 
court-fee paid was on the statutory value of their share, 


Held, court-fee payable is the same whether S. 7 (iv-A) or 
S.7 (v) be taken as the basis of calculation and that the court- 
fee already paid is sufficient. 

53 M.L.J. 267 and I.L.R. 56 Mad. 212 at 222, followed. 

K. Rajah Aiyar and K. V enkateswarañ for Appellant. 

K. R. Rangaswami Aiyangar and R. Krishnaswami belsgangar 
for Respondents. 

K. C. PEES 


Pandrang Row, J. Cri. R. C. No. 5 of 1938, 
` Sth August, 1938," 


Penal Code (XLV of 1860); S. 379—Cattle causing PE 
to crop—Setzure.of, by a person, other than the.owner of crop— 
Pound-keeper not taking - charge of cattle—Removal of cattle 
by owners—If an offence. 


The cattle belonging to the accused were taken to the sound 
by a person 4, who had no connection with the crop which the 
cattle were said to have grazed. At the time when the cattle were 
‘taken to the pound, neither the pound-keeper nor anybody on his 
behalf was there. The accused drove away their cattle from the 
pound. l , : 
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Held, that the seizure by.A was not legal and it: conferred no 
right of possession either on himself or the persons whose crop 
had been damaged. The accused cannot be convicted with theft as 
the cattle were throughout in the possession of the owners and the 
custody of the animals did not pass to the pound-keeper or any one 
acting for hit. 

P. Chandra Reddi and R. Ramalinga Reddi for Petitioner. 

' The Public Prosecutor (V. L. Ethiraj) for the Crown. 


G. S. V. 


e 





Lakshmana Rao, J. Crl. App. No. 144 of 1938. 
Ith August, 1938. 


“Criminal Procedure Code. (V of 1898), s. 196—O fence 
under S. 171-F of the Penal Code—Sanction of the District 
Magistrate for prosecution—Copy of the order of sanction signed 
by. head clerk—If sufficient proof of sanction, 


{ 


An accused was convicted,by Sub-Divisional Magistrate ühder 
S. 171-F of the Penal Code for false personation at an election. 
On appeal the conviction „was set aside on the ground that the 
requisite sanction of the District Magistrate was not proved. 
A copy of the order of the District Magistrate sanctioning the 
prosecution was filed with the complaint and it was signed by the 
Hedd Clerk for the District 1 Magistrate and the existence of the 
order was not denied or disputed, nor was exception tak en: to the 
filing of the particular copy.’ 


Held, that the acquittal of the accused on the ground that the 
requisite sanction was not proved was unsustainable. 

M. Sriramamurtht for Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

G. S. V. 





Lakshmana Rao, J. Crl. R. C. No. 935 of 1937. 
9th August, 1938. 


Madras Gaming Act (III of 1930), S.9—Servants of keeper 
of gaming house—Conviction under S. 9—Legahity. 


Where it was not the case that the servants of the keeper of 
a common gaming house were gambling, they cannot be convicted 
under S. 9 of the Madras Gaming Act. 


V.T. Rangaswani Aiyangar and G. N. Chari for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


G. S. V. 
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Pandrang’Row, J. +") € co C. A. Nos. 83 ane 84 of 1935." 
AOR August, 1938. >. io 

> Madras City Tenants’ Biota Act (HI of 1922), S.2- (oy 
a (4) —Peérson: deriving rights ‘of tenant neither by succession: 
nor by ‘transfer—Status of-—Sub-tenants of lessee-If included 
under ‘tenants’ —Lease of vacant land along withshop—Vacant. 
land not appurtenant to shop-—Nature of lease. ; 

Where the defendant is not, entitled by the law of succession 
to the rights possessed in certain property by the previous, tenant, 
nor has he got.a document of transfer in respect of the rights of 
the previous tenant-and the previous tenant left a will and had a. 
son, 

Held, that the defendant is a trespasser and is not t entitled to 
any ‘protection undér the Madras City Tenants’ Protection Act. : 


L Where .a person , entered into possession under a document 
which purported ‘to be a counter-part of.a lease, ‘the sub-tenants. 
under that original lessee are not mere licensees ‘but’ must ‘be’ 
deemed to be tenants: as defined in-the above Act.» °- >! 

“Where the’ properties demised ` were described as ` the market, 
Houses, shops | and ‘vacant land in a'garden and there was n 
evidence to show that the vacant NG: was: apportedant to o thE 
sliops;, ae E pe 

‘ Held; that the’ lease must be regarded. as a lease’ of lanig, 80 
far as the land i in the garden \ was soncerieds 


SG)” A 3 4 


OT. cen Nambiar and W. S. _Krishnastwaini Naidy “fot 


Appellant, a. ae 
S. Rangachari for Respondent. ` . j 
K Aor L sick a Net 
G. S. V. `. eee ayy tye 
: i. Aua 2% 
ee are, 
$; oe 
il X A 3 1 és i 
Nae ar 
y Rg ts, i Y S io f 5 
` ay 
anne i : "i Tarik, 
t, t ‘ 
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King and Stodart, JI. ` C. M. S. A. No. 164 of 1934, 
29th July, 1938. : . 
Civil Procedure Code (V of 1908), O. 21,7. 23—Order to 
produce sale papers—Nature of. 

"An order to ‘produce sale papers’ is not the order contemplated 
by O. 21, r. 23 of the Civil Procedure Code, that the decree shall 
be executed. 

A.LR. 1928 Mad. 1052, disduguished: 

P. Somasundaram for Appellant. 

G. Lakshmanna and G. Chandrasekhara Sastri for Respon- 
dents. 


G. S. V. EES 


Lakshmana, Rao, J. S. A. No. 729 of 1938. 
29th July, 1938. 

Water rights—Claims to—Basis of—Possessory title. 

A person is not entitled to claim rights to water on the strength 
of his possessory title. He must establish his rights to water by 
grant or prescription. 

LL.R. 38 Mad. 280, relied on. 

5 M.LJ. 24 and I.L.R. 34 Mad. 173, referred to. 

K. Kuttikrishna Menon. and C. Vasudeva Mannadiar for 
Appellant. l i 

Ch. Raghava Rao and M. Chinnapan Nair for Respondents, 


'G. S. V. l 


Wadsworth, J. i S. A. No. 123 of 1984. 
2nd Augusi, 1938. 

Guardianship—De facto guardian—S tatus E recog- 
nition by family of minor—Power to give discharge of debt due 
to minor. l 

A de facto guardian is one who is already a guardian owing to 
something which has happened previously. 

Where a person, who makes an alienation or receives a pay- 
ment, is, at the time of the tratisaction, regarded by common con- 
sent, in the eyes of the family of the minor and those interested 
in the welfare of the minor, as the person who is entitled to act on 
behalf of the minor, and that person so recognised has consented 
to act as guardian, that person is a de facto guardian and it is ‘not 
necessary to wait for a series of transactions in the capacity of 
guardian in order to clothe that pores with authority to represent 
the estate of the minor. `.) moa fit 

- LL.R: 51 Bom. 1040 and’55 M.L:J. 861; referred to: 9.1 

N.R.C. 
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vAnde facto; guardian who is validly in charge of the minor’s 
aair may, for the benefit of that minor, give-a good discharge in 
respect of a.debt due to a minor. 

A.LR, 1937 Mad. 280, dissented ae 
ee f Gavindarajachari and K. Krishnamurthi ior Appellants. 
Us Ke Kotayya, for Respondents. 

G.S. V. — 


Wadsworth, J. . S. A. No. 381 er 1934. 
atin August, 1938. 

“Madras Hindu Religious Endowments Act (II of 1927), Ss. 43 
and 73—Dismissal of hereditary Archaka for physical disability—If 
proper—sS pecial remedy of appeal in S. 43—Dismvissed.o ffice-holder 
~~ Suit in -Civil -Court to set aside order of dismissal—Com- 
petency of. 

Where.a hereditary Archaka is dismissed by the trustee on 
the, ground, that he suffered from a physical disability which made 
him unfit to hold office, : 

Held, that this was a sufficient ground for passing an order of 
dismissal under S. 43 of the Madras Hindu Religious Endowments 
Act. 

. §..73 is a. clear indication, that the provisions of S. 43 setting 
up a special machinery of appeal and conferring finality on the 
decisions in appeal by a dismissed office-holder are intended to 
oust the jirisdiction of the Civil Court to question the propriety of 
the order of dismissal passed under that section. 

- 69 M.L.J. 695, relied on. 

T.V. Muthukrishna Aiyar for Appellant. 

M, pubvaroys Aiyar for Sipendi 

G. S. V. 

Wadsworth, J. Jo - S. A. No. 431 of 1934. 

“sth August, 1938: 


. Madras Estates Land. Act (I of 1908), S. 151 (2)—Suit for 
<ompensation—Damage to toa as of holding—M aintainability of 
the, suit, - 





~ Arsuit for compensation for damage or for an inj unction inter 
is; 151 (2y of the Madras Estates Land Act will :only lie when the 
Swalue.of the holding has been materially impaired. The holding in 
‘S. 3: ¢3).means the holding as a whole unless there. is any special 
sagreement :between the land-holder and ‘the ryot that.a particular 
parcel of land should be taken as a separate holding. The question 
whether there has. been material-or substantial, damage must be 
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oe 


answered with reference to the size of the Holding and-the extent of 
the damage. 


.. ELL.R. 39 Mad. 673, followed. 
- (1935) M.W.N. 1213: and A.LR. 1936 Mad. 220, referred to. 
`., P: Satyanarayana Rao for Plaintiff.: 
` V: Parthasarathy for Respondent. 
G. S. V _ ; 
_ Pandrang Row, J. C. M. A. No. 73 of 1936. 
Sth August, 1938. 


Civil Procedure Code (V of 1908), O. 41, r. ERT 
of additional evidence before, hearing of appeal—Transfer ‘of 
appeal to Subordinate Judge-—-Remand by Subordinate Judge— 
Proper procedure. 





A District Judge admitted ‘additional evidence eters hearing 
of the appeal. He then transferred the appeal to the Additional 
Subordinate Judge for disposal. The latter reversed the decree of 
the trial Court and remanded the case to mg lower Court for fresh 
disposal. 


Held that (1) the order of the Disteict Judge is without j juris- 
diction. 


_LL.R. 10 Pat. 654 (P.C.), followed. 
` (2) the correct procedure to be adopted by. the Subordinate 


Judge is to have the additional evidence taken either by himself or 
by the lower Court and then dealt with the appeal. 


r AV. Narayanaswami Aiyar for Appellant. 
- S. Amudachari for Reipondent: 
G. S. V. : 





Pandrang Row, J, - C. M. A. No. 8 of 1938. 
` Sth August, 1938. ‘ 
Civil Procedure Code (V of 1908), O. 38, r. 12 and Ss. 60. and 
61—Agriculturist—M eaning of. 
The word ‘agriculturist’ found in O. 88, r. 12 of the Civil 
Procedure Code must be interpreted in the same sense in which it 
is to be understood in Ss. 60 and 61 of the Code. 


` A person cannot be deemed to be an ‘agriculturist’ within the 


meaning of O. 38, r. 12, if he possesses a large extent of land most 
of which is cultivated by tenants. 


K. S ‘ubrahmanyan for Appellant. 
_P, Cc handra Reddi and R. iii Reddi for Respondent. 
GS, V. Hi, e ; 
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Wadsworth, J.! l S. A. No.-527 of 1934. 

Sth August, 1938. f : 

Madras District Municipalities Act (V of 1920), S:83—Choul- 
try—Portion of building let to tenanis—If exempt from taxation. 

Where a building was dedicated for use as a choultry but half 
of the building was let for rent to tenants, and the remainder was 
partly used as choultry and partly as the residence of the trustee 
and the rent was used for the upkeep of the premises, 

Held, that the Municipal Council was entitled to levy house- 
tax and latrine-tax on the portion of the building which was let 
out to tenants though :that portion was a choultry in the past and 
might become one again in the future. 

P.V. Rajamannar and K. Subba Rao for Appellant. 

Respondent not represented. 

G. S. V. Po 


Madhavan Nair,’ ©, S. A. No. 50 of 1938. 
Offg. Chief Justice and 
Krishnaswami Aiyangar, J. 

10th August, 1938. 

Original Side Rules, O.7, r. 7 (2)—Leave to defend—Uncon- 
ditional order, when given. 

In order to entitle a dinda to ask for leave to defend 
without any condition the defence must be a bona fide one and not 
a mere attempt to prolong or delay the case. It is not necessary 
that the Court should enter fully into the merits of the case and 
decide. But it should be ‘satisfied that the defence raised shows 
that there is a fair issue to be raised before a competent tribunal. 

5 Times Rep. 72 and 85 L.T. 262, followed. 

I.L.R. 58 Mad. 115, explained. 

V. Ramaswami Aiyar and S. Narasinga Rao for Appellant. 

V. Rajagopalachariar ane K. P. Raman Menon for Respon- 
detits. 

G. S. V. —— 

King and Stodart, JJ; C. M. A. No. 134 of 1936. 
10th August, 1938. 

Hindu Law—Foint family pr E tition deed—Contin- 
gent charge reserved. under Ue nae for enforcement of—If 
family property. 

In a Hindu family, the elder brother undertook to pay some of 
pre-partition debts and accordingly it was stipulated in the family 
partition deed that if on account of his default the other members 
had to pay such debts, the latter were entitled to a charge on the 
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former’s properties, ‘The former made default and the latter’s 
entire family properties were sold through Court for some of such 
pre-partition debts. So the other members obtained a decree for 
enforcing the charge against the elder brother's properties. The 
remaining pre-partition creditors obtained decrees against the 
‘family properties’ of the other members. 

Held that, that the enforcement of the charge was an item of 
property which was contingent, but when it came into existence it 
did so by virtue of the partition deed and it must be deemed to be 
‘family properties’ of the judgment-debtors. 

N. A. Krishna Atyar and S. R. Subramanian for pata, 

B. Sitarama Rao ( Government Plead er) for Respondent. 


G. S. V. 


-Burn, J. C. M. A. No. 261 of 1938. 
16th August, 1938. aa 
- Madras Agriculturists Relief Act (IV of 1938 J—S cating down 
of- debi Daly of creditor—Power of sale, vested in mortgagee— 
Morigagee bringing property to sale without scaling down debt— 
Injunction to restrain—Grant of. 





The plaintiff executed a deed of mortgage in favour of the first 
defendant who was given a power of sale without intervention of 
Court. The plaintiff prayed for an injunction under O..39, r. 1 of 
the Civil Procedure Code to restrain the 1st defendant from exer- 
cising the power of sale. His complaint. was that the defendant 

did not scale down the debt as provided for in the e Agriensis 
Relief Act. 

. Held, that.after the passing of that Act, it-was the duty. of the 
creditor to scale down the amount due to him by his debtor. The 
scaling down need not necessarily be the act of a Court. The action 
of the creditor i in bringing the debtor’s property to sale for a sum 
in excess of the amount scaled down is prima facie. an injury to 
the debtor. So an injunction should issue as prayed for. It is no 
answer that the debtor will have a remedy under S. oe (3) of the 
Transfer of Property Act. 


S. Krishnamachariar and K. Subba Rao for Appellant, 
V. S. Arunachalam for Respondente, 





G. S. V. i 
Lakshmana Rao, J. Cri. R. C. Nos. 189, 209, 210 and 211 
17th August, 1938. of 1938. 


Madras District Municipalities Act (V of 1920), Sx 347— 
A ffixing advertisement without licence—Prosecution for—Limita- 
tion, 
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‘When'‘a person was prosecuted for affixing Cinematadvertise- 
ment on vehicles- and'road sides vested - ‘in the - “Municipal ‘Council 
without licence, 

Held, that under the proviso- to S. 347 of the Madras’ District 
Municipalities Act, the offence is to be deemed to-be-a continuing 
one and the complaint may be made within a period of twelve 
months and not three months, Skon the commencement of the 
offence. 

N. Gopala Menon and. y. Karunakara Menon for Peti- 
tioners. ai 

The Public Prosecutor (7. `L. Ethiraj) for the Crown. ` - 

P. Viswanatha Aiyar for Respondent. l 

G. S. V. 


Wadsworth, J. ` S. A. No. 620 of 1933. 
22nd August, 1938. f 
` Inam—Darmilla inam for personal Seruice Resumption: of— 
Presumption—Inam to be enjoyed durny the pleasure of Zamin- 
dar—Effect. 

A grant was made of PE posts „settlement pers sonal service 
inam. The grant was Hereditary. Thefe was an entry in a register 
prepared by a Government official that the inam should be enjoyed 
‘during the ‘pleasure of the Zamindar.’ The question arose about 
his right ‘to resume the inam. l 

H eld; that there i is the presumption that” the grantor has the 
right to resume the inam and it is incumbent on the holder of the 
grant to rebut the presumption. The Zamindar can rely on thé 
presumption of resumability i in the absence of evidence to indicate 
the contrary. 

LL.R. 28 Bom. 305, 59 M.LJ. 183 (F.B. ) 'LL.R. ‘7. Mad. 268; 
LL.R. 14 Mad. 365! I.L.R.'26 Mad: 403, (1911): 2 M.W.N? 406, 
(1910) M.W.N. 436 and (1914) M.W. N. 179, referred to. 


The: entry referied to indicates that the inam. is resumable. ` 
59 M:L.J. 183 (F.B.), followed. 

Leave to appeal. granted. 

P. Somasundaram for Appellant. . 





S. Venkatesa Aiyangar for Respondents 
GS. re 





RS Cas ar 


i Varaditchariayy y O Tane G: R: P: Nos. 87 of 1937 
19th August, I3 e e “and 386- 388 .of 1987. 


Civil Procedure Code: (X ‚of, 1908), Q 2, Za A “el, (3)—Leave 
1o omit certain reliefs—If application for Teave should: be filed 
before or at least with the plaint—Power of Court to entertain 
suchan application at‘ later: ‘stages of e: sile tat gayaa 

. The plaintiff .was entitled to recover a sum of Rs. 20, 000 -from 
he defendant in ten annual instalments of Rs. 2,000. each,- the 
first, instalment, becoming..payable „on 31st, March, 1929. As the 
first instalment was not paid on- the due date, the plaintiff filed a 


- suit for its recovery in April, 1929... Several defences were raised 


in that suit. In 1933 he filed a second suit O.'Si No. 19 of 1933 
By; that, time not only the second instalment but’some later instal- 
ments had also fallen due.. But,.O. S. No. 19 -of 1933 sought for 
the recovery € of the: ‘second instalment only. O. S, No. 17 of 1934 


_ Was filed next year for the third instalment and: two ‘other -suits in 


i 1935 and 1936 for the later instalments. All the four suits begin - 


= 


“ning from O.S. No. 19 of 1933 remained pending on 1st October, 


1936. At some stage the defendant raised the plea uihder O. 2, r. 2 
Civil Procedure. Code, that the claim ‘for thie later instalments had 
accrued ‘due by the date of O. S. No. 19 of 193; and therefore they 


were barred by.0. 2; r2. `t this stage on ist October, 1936, the 


‘plaintiff applied for leave under ©. 2 r. 2 (3) to omit the claim 
for certain, reliefs. The question was whether assuming that the 


“ Par under ©? 2, 7. 2 (3) would have’ applied, to each of the later 


suits, the Court had power to grant’ I¢ave under that clause at a 
late stageof' the pendency of the “earlier suit’ or the~ leave should 


“have béen-asked' for: ‘béfore” O'S: No. ‘19 of 1933, „Was filed ¢ or at 
i deasť-at the time'the suit-was instituted. ’. at a - 


Held;*:that-Wwheré-leavé: is not, a condition precedent to the 
jurisdiction of the Court.’ fo-entertain,the particular, action, there 


-y ig.no inherent necessity that..t the application should be made before 


the institution of the suit itself or at feast along with the plaint, 
Where the objection under Q. 2, r. 2 arises, the omission to ask 
fur a particular relief is not a defect that goes to the maintain- 
ability of the very suit in which leave should have been asked for, 
It only entails a disability as regards subsequent proceedings. 
Therefore in this class of cases there i is no reason for insisting 
that the application for leave to omit must precede or at 
least be contemporaneous with the plaint in the first instance. But 
by applying later a plaintiff willbe running a risk of the applica- 
tion being refused when it will be too late for him to set matters 
N.R.C. 
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tight: It'is therefore only as a matter of prudence. -that-the plain- 
tiff will do; well to apply before or with the plaint., 
B. Somayya for Fetitioner. ae 
P: Satyanarayana Rao fot Reéporident: a , g R 
S.V. V. i 


Wadswo “ih, J. . 


23rd August, 1938. 

S.5 of the Provident Fund A 180. = Ihe, Succession 
Act—S cope. of. 

A testator during his lifetime iominated his ‘wifé to ‘recover 
the amounts ‘standing to ‘his credit in a-Provident Fund and 
ina Mutual Benefit Fund and ina Aarne Co-operative Society 
by: declarations duly made. x 





S. A. No. 559 of 1938. , 


The testator subsequently devised these amounts besides other 
properties by a will i iù specific Shares to his wife and’ daughters: 
It was contended that by virtue of S. $ of thé Provident Fund Act 
the wife-as sole nominee is ‘protected and is not put ‘to election 
under S; 180° of the’ Succession ‘Act’ either to take the fund 
‘amounts and’ reprobate the will or _approbate the will. 

Held, that though under S .5 of the Provident Fund Act the 
wife is. entitled to.‘the Provident Fund amount absolutely she 
can’t, ‘act ‘in’ derogation. of S. 180 of the Succession Act. ` She 
must either éléct to’ take the Provident Fund amount and reprobate 


the’ will | or ‘approbate, the will i in its entir ety. 

Held, ‘further, that nominee ‘the wife. having died her repre- 
sentative i in interest, can. make the election. 

Held, further, that. the Provident Fund, Act applies only. to 
funds established: by an authority or substitution: for the;benefit of 
its employee and has'no application to Mutual Benefit Fund and to 
Co-operative Societyi. 

. LLR: 59. Mad..855:and: (1908) A.C..224, referred. , 

A.C, Sampath Aiyangar for Appellant. l ' 

l A, Gopalacharhi, B gee and K. R. Cupia, for Respon: 
dents.” > , E 
SV.V. Co e 
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` Pandrang Row, J. C. M. A. No. 202 of 1936. 

12th August, 1938. 

Promissory note—Suit by indorsee—Defence that the payee 
is a benamidar—Sustainability—Negotiable Instruments Act, 
S. 46—Delivery—Naiure of—Delivery to the beneficiary—If 
sufficient, 


A suit was brought by the indorsee-of the payee of a 
promissory note against the executant, The defendant contend- 
ed that the payee was only a benamidar and there was no proper 
delivery of the note. The note was handed over to the beneficiary 
who actually advanced the money under the note. 

Held, (1) that the claim by the payee or his indorsee cannot 
be questioned by the maker of the note on the ground that the 
payee was only a benamidar; 

(2) that the delivery contemplated by S. 46 of the Negotiable 
Instruments Act must be a delivery by the maker or by some one 
authorised on his behalf. It need not necessarily be to the person 
whose name is given in the promissory note as the payee or to any 
agent authorised by him in that behalf. The delivery in this case 
is sufficient to complete the transaction evidenced by the note. 


K, Rajah Aiyar for Appellant. 

B. Siterama Rao.for Respondent. 

G. S. V. ——— j 
Madhavan Nair, Offg.C. J. : L. P. A. No. 61 of 1938. 

and Stodart, J. ; 
loth August, 1938. 

Civil Procedure Code (V of 1908), O. 32, 7. iPoder of 
attorney: granted by plaintiff—Suit by next. friend for the revoca- 
tion of —M aintainability—Plaintiff incapable oy protecting his 
interests. 

Where the next -friend files-a suit alleging that the power of 
attorney was granted by the plaintiff -to the defendant on unsub- 
stantial grounds and that it should be revoked, in the interests of 
the plaintiff himself, and it is found that the plaintiff is mentally 
deficient and incapable of protecting his interests, 

Held, that the next friend is entitled to institute the suit. 

R. Gopalaswami Aiyangar and S. Sankara Aiyar for Appellant. 

G.S. V. 


Wadsworth, J. S. A. Nos. 177, 178 and 179 of 1936. 
16th August, 1938. i ; 

Madras Estates Land Act (I of 1908), Ss. 3 (11) and 4—Land 
used for agriculiural purposes in 1900—Subsequent use of land 
for residential purposes—No payment of rent for 20 years——Suit 
for rent—Nature of presumption to be drawn, 

NRC 
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The suit lands were cultivable in 1900, some eight years prior 
to the passing of the Madras Estates Land Act. At some date 
subsequent to 1900, houses were built upon the lands. For 
20 years the suit lands were occupied by houses and no rent was 
paid for them nor had any patta been tendered. There was no 
proof of the consent of the landholder to this arrangement. The 
landholder brought a suit for rent. 

Held, that no presumption could be drawn that the purposes 
for which the lands were held in 1900 continued in 1908 and the 
persons who occupied the lands on 1st July, 1908, probably for 
purposes of residence acquired the statutory position of occupancy 
ryots liable to pay rent. To gain the benefit of the rule in 
25 M.L.J. 50, the plaintiff should show that lands have been ryoti 
lands some period while the Act has been in force in order to 
justify the inference that the occupant has the right to use these 
lands for agricultural purposes and is liable to pay rent for them 
within the definition in S. 3 (11). 

T. Kumaraswamiah for Appellant. 

C. S. Venkatachariay and D. Ramaswami Atyangar for 
Respondents. 

G. S. V. ——— : 

Wadsworth, J. S. A. No. 594 of. 1933. 
16th August, 1938, : 

Possession—Suit for—Presumption that possession ey 
title—-When drawn. 

In a suit for possession, the land was in fact under cultivation 
at the time of suit and for some years prior to that and there was 
no finding that the plaintiff was in possession, physical or 
constructive, at any particular time, 

Held, that the plaintiff can be given the benefit of the presump-. 
tion that possession follows title, only if he proves that the land 
was unoccupied within twelve years of the suit in such circum- 
stances as to raise that presumption. If the plaintiff proves that 
fact, the defendants will be required to prove that they had 
acquired title by adverse possession. 

(1987) M.W.N. 533, explained and distinguished. 

V. .Govindarajachart and G. Satyanarayana Raju for - 


Appellants. 
.. S. Venkatesa Aiyangar for Respondents. 
“GS. V. -_ i 
Wadsworth, J. S. A. No. 183 of 1936. 


"19th August, 1938. 
Land Acquisition Act (I of 1894), S.31—Reference under— 
Rival claimanis—Duty of Court—Ap pellate Court confirming the 
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decision of trial Court and referring one party to a separate suit 
—Legality. 

While rival claimants come before the Court ôn a reference 
under S. 31 of the Land Acquisition Act, the Court has a duty to 
decide which of the two claimants is entitled to the money deposit- 
ed in Court. 

The appellate Court cannot confirm the trial Court’s decision, 
and recognise the title of one of the claimants, while at the same 
time referring the other claimant to a separate suit, to canvass 
the correctness of that decision. 

4 C.L.J. 256, relied on. 

B. Sitarama Rao for Appellants. 

P.J. Kuppanna Rao and K. S. Sundaram for Respondents. 

G. S. V. TERS 

Wadsworth, J. S. A. No. 762 of 1935. 

19th August, 1938. 

Civil Procedure Code (V of 1908), S. 11—Land-holder and 
ryot—Suit by land-holder against ryot to recover water charge 
collected from him by Government—Claim of land-holder to 
enforce such aclause in patta rejected—Plea of res judicata. 

The land-holder claimed to recover from his ryot aw amount 
which he himself had paid to the Government by way of charge 
for Government water used to irrigate second or third crop. In an 
earlier suit to enforce a patta, the plaintiff claimed to include a 
clause in the patta imposing upon-the ryot liability to pay water 
cess corresponding to the amount recovered from the land-holder 
by the Government. Objection was taken to that clause and the 
plaintiff’s claim was rejected. 

Heid, that the present suit was barred by res judicata. When 
the basis of the relations of the parties was judicially decided the 
matter cannot be re-opened, Hinnes the present suit related to a 
different fasli. 

58 M.L.J. 260, referred to. 

M.S. Venkatarama Aiyar for Appellants. 

A. Sundaravaradachariar for Respondents. 

G. S. V. Sea 

Pandrang Row, J. C. R: P. No. 301 of 1938, 

19th August 1938. 

Court-Fees Act (VII of 1870), S. 12—Judicial determination 
of court-fee—Subsequent reversal of. 

When a Court has passed a judicial order fixing the correct 
Court-fee payable on a memorandum of appeal, it is not open to 
that Court to reverse it afterwards either at the instance of a 
party or.of its own motion. 


(1937) 1 M.L.J. 89 and 69 M.L.J.-479, followed. 
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K. Kameéswara Rao for Petitioner. 

The Government Pleader (B. Sitarama Rao) for Respondent. 

G. S. V. 

Varadachariar and A. S. No. 127 of 1936. 

Pandrang Row, JJ. 

19th August, 1938. 

Hindu Law—Maintenance—Widow—Defendant’s offer of a 
house in his village for her residence—-Refusal by the widow— 
Proper order to be made—Order compelling the defendant to 
build a house for her in another village—Legality of. 

In asuit for maintenance by a widow against her husband’s 
brother, the latter offered to place one of the houses in his 
own village at her disposal and the lower Court compelled him to 
build a house for the plaintiff in her father’s village. 

Held, that the defendant cannot be compelled either to pay her 
a lump sum to enable her to build a house or to build a house for 
her in another village. If the plaintiff is unable to accept the 
plaintiff’s offer, the only reasonable alternative is to direct the 
defendant to pay the widow a certain sum of money annually to 
provide a residence for her. 

A.C. Sampath Aiyangar and T. K. $ ubramania Pillai for 
Appellant. 

S. S. Bharadwaj for Respondents. 

G.S. V. 

Burn and Lakshmana Rao, JJ. C.M.S.A. No. 165 of 1934. 

22nd August, 1938. | 

Limitation Act (IX of 1908), Art. 182 (5)—Execution peti- 
tion returned for rectification not re-presented—Effect of. 

It is not permissible for a decree-holder to extend the period 
of limitation by simply failing to re-present the execution petition 
returned for rectification. The proper way to deal with sucha 
petition as that is to treat it as not having come into existence at, 
all. 








K. P. Ramakrishna Aiyar for Appellants, 

Sundaresan for Respondents. 

G. S. V. : 

Wadsworth, J. S. A. No. 245 of 1936. 
23rd August, 1938. 

Succession Act (XXXIX of 1925), S. 214-—Effect of admis- 
sion of genuineness of will—Suit for account—Necessity of pro- 
duction of probate or succession certificate. 

Two daughters of a deceased person R and another relation 
claimed from the defendants 3 and 4, an account of an alleged 
partnership between R and the defendants. The genuineness of 
the will of R was admitted. 
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Held, that the admission of the genuineness of will would not 
put an end to the operation of S. 214 of the Succession Act and 
obviate the necessity for obtaining some form of authentication 
of the plaintiffs’ claim to succeed to R’s right as against his 
debtors. Until the account has been taken, it cannot be said 
whether there is any debt in respect of which a succession 
certificate is necessary. So no final decree can issue until the 
plaintiffs produced the necessary succession certificate or probate 
entitling them to receive the debts of the deceased, if any. 

M. Appa Rao for Appellants. 

Ch. Raghava Rao for Respondents. 

G. S. V. 
Varadachariar and A. S. No. 44 of 1933. 
Pandrang Row, JJ. 
24th August, 1938. 

Hindu Law—Partnership with strangers—Manager alone 
partner—Junior members if can sue for dissolution—Dissolution 
of partnership—Agreement by manager prejudicial to family—tif 
junior members can sue the partners for amounts due by firm— __ 
Rule in I.L.R. 41 Mad. 454 if applicable after dissolution—Cer- 
tified copy of a statement before Income-tax Officer—How far 
admissible—S. 54, Income-tax Act—If a bar-——-Separate partner- 
ship of a partner with knowledge of partners—Loan to such part- 
ner—Profits from other business—If original partnership entitled 
to. i 





Plaintiff was a member of a joint Hindu family with defen- 
dants 24 and 25 and as between them the interests of defendants 
24 and 25 ina partnership business was held as joint family 
property. According to J.L.R. 41 Mad. 454, a person in the 
position of the plaintiff cannot maintain a suit for the dissolution 
of a partnership in which the managing member of his family was 
a partner. But when the partnership has been dissolved and on 
the dissolution the managing member partner has entered into an 
arrangement prejudicial to the interests of his family, the junior 
members of the family are not without a remedy and it is open to 
them to take steps to protect the interests of their family and for 
the realisation of what represents the share of their managing 
member in the assets of the dissolved partnership. When the 
managing member has placed himself in an embarrassing position 
in respect of the assertion or protection of the rights of his family, 
the junior members are not without a remedy. On the analogy of 
the right of beneficiaries in ‘similar circumstances,’ they can 
maintain a suit not merely against their manager but also against 
persons who are in possession of their share of the assets. 


47 M.L.J. 854 and (1938) 1 M.L.J. 106, relied on. 
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Where an assessinent to income-tax was made upon’ all the 
members of the firm, and one of the assessees alone made a state- 
ment before the Income-tax Officer and one of the assessees has 
obtained a certified copy of that statement. the grant of copy to 
one of the assessee partners is not illegal. Such a certified 
copy is admissible in evidence if it is otherwise relevant and S. 54 
of the Income-tax Act does not preclude its: being looked’ at by the 
Court. 

LL.R. 2 Rang. 391 and 1938 Rang. LR. 243, distinguished. 

Where a partner was carrying on another business with the 
knowledge or consent of his co-partners and with such knowledge 
the partners agree to one partner drawing monies from the 
partnership for the benefit of such separate business and the 
moneys so drawn are shown in the partnership books as moneys 
lent to the business, there is no justification for claiming the pro- 
fits of that business for the benefit of the partnership. The case is 
not one in which a partner has made profits by the use of partner- 
ship money as in 8 Ch. D. 345 and 15 C.L-J: 204. On the basis of 
the relationship being one of creditor and debtor, the claim for 
interest can be substantiated only if it could be based either on 
contract or in the course of business. 

B. Siterama Rao, M. APET and N. Vasudeva Rao for 
Appellants. ` 

G. Lakshmanna, G. Chandrasekhara Sastri, K. Kameswara 
Rao,. G. Krishnachandra . Mouleswar, V. R. Venugopalan and 
R. Rangachari for Respondents. ; 

S. V.V. e ——. 

Burnt. 0. ; C: M. A. No. 408, of 1937, 
29th August, 1938: f 

Civil Procedure Code (V of P O. 39, “r. 2 (1)—Suit to 
reduce the rate of maintenance awarded in an earlier suit—If 
comes ‘under—Defendant if can be restrained from executing the 
earlier ‘decree, 

A suit for. reduction of the rate of maintenance awarded in 
an earlier suit is not a suit which can be brought under O. 39, 
r. 2, Civil Procedure Code.’ It cannot be said that the defendant 
in executing the decree lawfully made by a competent Court in 
the earlier suit inter partes is committing an injury. . There i is no 
question of restraining the defendant from executing it. 

K.P. Ramakrishna saad and P.-R. Vorayang EE for 
Appellants. 

C. S. S Wa naah aN: for Respondents.: 

G, S. V. 





- Wadsworth, J. | S. A. No. 864 of 1932 and 
Ist August, 1938.. C. M. S. A. No. 8 of 1934. 


-  Ejectment—Landlord and tenant—Decree for eviction of 
denant—Dependants of tenants—Position of-—C. P. Code, O. 20, 
v.12 (1).(c) (ii)—Decree for possession—Letter by defendant 
stating that he had lefi the house—His paver left behind in the 
ddd haa 

‘When a landlord ae a fe for the eviction of his tenant 
on the termination of his tenancy, the dependants of that tenant in 
possession as such dependants have no option but to obey the 
decree more especially if they have been made parties to the suit. 
They should be evicted by the same process. 


* ‘Where after the passing of a decree for possession of a house, 
the judgment-debtor left the house leaving behind him his wife 
and family and wrote a letter to the plaintiff stating that he had 
left the same and that the plaintiff couie take possession of the 
house, 

Held, that there was no compliance with the decree by the 
defendant as contemplated by O. 20, r. 12 of the C.P. Code. 


V: Govindarajachart for Appellants. 

_ N. Jaganmohana Rao and G. Krishna Arya for Respondents 
G.S. V. — 
Varadachariar and Abdur A.S. Nos. 375 of 1932 

Rahman, JJ. and 13 ‘of 19383. 
5th August, 1938. f 


` Mahomedan Law — Guardianship — Agreement by minors 
mother granting exclusive claim in a family house to his brother— 
Settlement of claim in favour of minor in a suit forming part of 
consideration—Minor if bound by the arrangement. 

Where in settling the claim,of a minor son A in a suit, it was 
agreed between his major brother B andhis mother that B should 
retain the family house exclusively and this concession to him was 
part of the consideration which induced him to agree to the claim 
of A, 

- Held, that the mother of the minor A was not -competent to 
enter, into-any such arrangement in respect of the property which 
was joint property and in which the minor was entitled to .a share 
and the arrangement was not binding on him. 

` T. R.-Ramachandran for Appellant. 

K. Rajah Aiyar, K.V. Sesha Aiyangar, V. S ahan and P. 
S. Srinivasa Aiyangar for Respondents. - 
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Wadsz ovine E R S. A. No. 577-o0f 1934 and 

‘9th August, 1938. C. M. P. No. 5173 of 1937. 

Transfer of Property Act: (IV of 1882), S. 81—Right of mar- 
shalling—Some properties not common to the earlier and subse- 
quent mortgages—Declaratory suit—Order to sell properties in.a 
particular order—If can be made. 

The existence of alienees who have for valuable consideration 
acquired some of the: properties bound by the earlier mortgage 
puts an end to the right of marshalling which may be claimer 
under S, 81 of the Transfer of Property “Act. 

The Court is not in equity entitled to protect the properties of 
a subsequent mortgagee by prescribing that they should be sold 
last, in execution of a decree on an’ earlier mortgage, when both 
the earlier and the subsequent mortgages cover other properes 
which are not common. 


In a suit for a declaration that the rights claimed by the defen- 
dant under a prior mortgage had no existence whatever, the Court 
cannot direct, while dismissing the suit, that the properties should 
be sold in a particular order, as-it is not a mortgage suit to which 
all the parties interested in the properties are not impleaded. 

V: Ramaswami Aiyar for Appellant. 

K. V. Sesha asyonger and K. Aravamuda Aiyangar for 
Respondents. 

G. S. V. —— 

Burn, J. C. M. S. A. No. 48 of 1937. 
17th August, 1938. 

Execution—Objection by decree-halder to sale by Official 
Recewer—Subsequent withdrawal of protesi—His share of the 
proceeds of sale taken by him—Property again brought to sale by 
him—V alidity of prior sale if can be challenged. 


A decree-holder first objected to the sale of the three-fourths 
share belonging to the sons by the Official Receiver and then 
allowed it to proceed. He took part in the sale by bidding, protest- 
ed against it after the sale was held, and then withdrew his protest 
and subsequently took from the Official Receiver his share of the 
proceeds of the sale.. He then presented an execution petition and 
brought to sale the sons’ shares and in that petition he gave credit 
to the judgment-debtors for the amount he had taken from the 
Official Receiver as his share of the sale proceeds. 

Held, that the decree-holder approved of the sale-and having 
‘done so, cannot be permitted afterwards to say that the sale was 
void and his execution petition should be dismissed. 

(1921) 2 K.B. 608, relied on. 
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| 58 M.L.J; 137 and 26 L.W. 527; referred. to. 
. 69 M.L.J. 673, commented on. 

Ch. Raghava Rao for Appellant. 

M. Appa Rao for Respondent. 

G: S. V.o 

Varadachariar and Abdur A.S. No, 135 of 1934. 

_ Rahman, JJ. 
17th August, 1938. 

. Adverse possession—Owner’s title asserted in documents— 
Joint living in a house along with his brothers—Effect—Inference 
of gift—If can be drawn. 

Where 4 and his natural brothers were living in the same 
house and in some of the documents the exclusive title of A was 
asserted in the earlier portion but there was also a ‘statement by A 
that ‘they were holding and enjoying the house’ and the brothers 
claimed title to the house, 

Held, that unless the joint living was the result of any asser- 
tion of adverse right, that fact by itself would not justify the 
recognition of a title by prescription. 

LL.R. 18 Cal. 341.at 348 (P.C.), relied on. 

Further, an inference of a gift by A in favour of his brother 
cannot be drawn. 

Cs Venkatachariar, D. Ranaswani Aiyangar and K. $, 
Sundaram for Appellants. 


- B. Sitarama Rao and E. R. Balakrishnan for Respondents. 
G. S. V. —— 
Varadachariar and Abdur A.S. No. 377 of 1933. 
Rahman, JJ. í 
17th August, 1938. 


Trust—Kighi of plaintiffs to become trustees after death of 
their father—Breach of trust and failure to perform trust by the 
father—If plaintiffs become trustees—Madras Hindu Religious 
Endowments Act, Ss. 9 (11), 57 and 73 (1) (a)—Scope. 

According to a will of the grandfather of the plaintiffs, their 
father would be the trustee of certain charities during his lifetime 
and they would become trustees after their father’s death. They 
brought a suit for recovery of certain lands which were dedicated 
to the charities under the will. They alleged that they had 
become entitled to manage and perform the trust as their- father 
ceased to perform the trust, had alienated the suit properties, as if 
they were his private properties and: had in fact gone away to 
French territories and he was-accordingly not entitled to be in 
management of the trust. 
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Held, that the plaintiffs’ father. did not ipso -facto cease 
to be a trustee merely on the grounds alleged by them, though 
such grounds might justify his removal from office under- appro- 
priate proceedings and the plaintiffs’ did not become -trustees nor 
could they be said to be in de facto management of thie trust. 


22 L.W. 701, fdllowed. 


Though the same language as in the ‘defies of ‘religious 
endowment’ is not adopted in the amendments to Ss. 57-and 73 
(1) (a) the intention is to make these two provisions co-extensive 
with the definition of ‘religious endowment’ in S. 9 (11). 


[S. 9 (11)..refers to property endowed for the performance of 
any service or charity connected with.a temple. Ss. 57 (1), Expl. 
and 73, (1) (a) refers to a TECE endowment attached toa 
temple. ] 

K. Rajah Aiyar and R. Sundaralingam for Aorta 

R. Somasundaram, P.N. Marthandam Pillai, C. Rangaswami 
Aiyangar and E. S. Chidambaram Pillai for Respondents. ` 


GSV: 


Wadsworth, J. ` S. A. No. 629 of 1934 and 

18th August, 1938. | C. R. P. No. 1536 of 1934. 

Limitation Act (IX of 1908), S.12—Application for a copy 

of order—If amounts to an application for a copy of decree— 

Civil Procedure Code (V of 1908), O. 47, r. 1 (1) (c)—Overlook- 

ing of statutory provision—-Wrongful assumption of jurisdiction 
—Error apparent on the face of record—Correction of. 





An application for ‘a copy of the order’ cannot be regarded as 
an application not only for a copy of the judgment but also for a 
copy of the decree, so as to excuse the delay caused in making a 
later.application for a copy of decree. 

In a case there was an error of law which obviously and with- 
out research into the rulings. involved a lack of jurisdiction to 
pass the order of which review was sought.’ The error consisted 
in overlooking a statutory provision. - 

Held, that it is a case, in which the error, though fechnicaliy 
an error of law, is apparent on: the face of the record and should 
‘be corrected. 

A.LR. 1935 Cal. 153 and LLR. 46 Mad. 955, felted one 

65 M.L.J. 173, referred to. 

- . P. Somasundaram for Appellants. 
© K. S. Desikan for Respondents. 
G.S.V. 





` Wadsworth, J. ` C SA No. 913'of. 1936. 
26th August, 1938. oS 

Hindu Widows’ Remarriage Act (XV of 1856), S ee re 
perty of husband—Settlement of widow’s right to maintenance— 
Execution of pro-note by coparceners to her uncle as guardian— 
Ratification by widow—Swuit on promissory note-—Remarriage 
of widow—Remarriage if provides a defence to the suiti—Widow, 
af necessary party to suit, 

The coparceners of the deceased husband of : a widow settled 
her claim to maintenance for all her life and compounded it by a 

' fixed sum which was treated as having been paid by the substitu- 
tion for the actual payment, of a promissory note executed by 
them to the uncle of the widow as her guardian. A ‘release deed 
was executed on behalf of the widow, which put an end to any 
interest, which she. might have in the property of her deceased 
„husband; Subsequently the widow ratified the action of her 
‘guardian, A.suit was filed for the balance due under the promis- 
sory note., After the filing of the suit, the widow remarried. 
` Held, (1) that though the widow was a beneficiary under the 
arrangement, she need not be niade a party to the suit. 

(2) That the debt due by the coparceners could not be treat- 
ed as an interest in the property of the deceased husband which 
the widow could claim within the meaning of S. 2 of the’ Hindu 
Widows’ Remarriage Act: So the defendants could not repudiate 
the debt, though the possibility of the remarriage was not. actually 
visualized by them at the time of the arrangement. 

C. Vasudevan and Bhagawat for Appellant. 

M.S. Ramachandra Rao for Respondents. 

GSM 60 ——— 

“Pandřang Row, J. _ CR.P. No. 273 of 1933. 
26th August, 1938. i: 

Civil Procedure Code (V of 1908), O. 11, r. 14—Suit against 
“Secretary of State for India in Council represented by Collector— 
Petition directing Collector to produce paimash centers in his 
_custod y—M aintainability. 

The plaintiff in a suit filed against the Secretary of State for 
India in Council applied under O..11, r. 14 of the Civil Procedure 
“Code directing the deferidant to produce paimash registers, etc., in 
the custody of the Collector. 

Held, that the Collector cannot be required by the terms of 

“O.:11,:r. 14 to produce the registers in original-on the ‘ground 
that he was an agent of the Secretary of State for India in 
Council as every document in his possession cannot be deemed to 
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-be in-his possession in his capacity as agent of the: ‘Secretary of 
State in Council. - : 
The Government Pleader (B. Sitarama Rao) for Petitioner, 
K. Kameswara Rao amicus curiæ. : 


£ G.S.V. REg to Eh i a . 
Wadsworth, J. S.A. No. 121 of 1934.” 
‘29th August, 1938. l 
Evidence Act (I of 1872), S. 63 (3)—Printed ` record - of m 
‘case in High Courti—Admissibility i in evidence. 


The question arose about the admissibility of a copy ot a 


‘deposition * forming part of the: printed record of a case in the 
High Court. 4 


Held, that under the present practice which is sben irori 
„a few months after 4th January, 1923, typed copies of the record 
are sent to the Government Press and the correcting of proofs is 
-done. there by comparison with the typed copies and not with the 
„original. So unless there is evidence of some comparison with 
the original, which is not the’usual practice, the printed record is, 
in the absence of consent, not secondary evidence of the original 
as it is not a copy made from or compared. with the Eo but it 
‘is a' copy of a copy. 

" ALR. 1929 Mad. 187, distinguished. ` 
V. Govindarajachari for Appellant, . 


B. Somayya for K. Krishnamurthi for Respondeni 
G.S.V. 


Burn, Je © 7 C M. A. No. 444'of 1937, 
1st September, 1938. 2 A 
Civil Procedure Code (V of 1908), O. 41, r. 21—Notice of 
appeal given to respondent—Omission to give notice of the trans- 
fer of appeal from the District Court—A bsence at. the time of 
hearing of appeal—lf prevented. by suficient cause. 

Where the respondent in an appeal: was served with a notice 
‘inthe appeal but he omitted to put in an appearance, and the 
“Subordinate Judge, omitted to give notice to him of the transfer of 

the appeal from the District Court to his Court-and he was absent 
` when the appeal was heard, 
, Held, that it cannot be said that ey was “prevented by a suffi- 
“cient cause” from appearing. 

R. Krishnaswami Aiyangar for Appellant. 

ice Kuppuswami and P, Bs PROM OSHS -Aiyangar. for Res- 
Bien ae ee it! ; 
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Varadachariar and Abdur Rahmany JI. AS, de EO 
Í 29th July, 1938. ee i ter t X “ae 


-Hidde Law Joint fanisily Bustiwess-Separation of'members— 
Family business—Continuance of by manager—Other members 
not objecting to it—Effect of —Manager if entitled to remuneration 
for doing business after separation—Proof of purchase of jewels 
with family funds—Plea.of stridhan—Onus-—-Managership - but an 
end to on separation. 


Where after separation, a family business is carried-on by the 
managing, member and the junior members do not interfere with 
him or take objection to his doing the business, it will not, in the 
absence of evidence to show an express or implied agreement 
between the former joint owne#s to'coritiriue’ as partiters after the 

‘separationi, justify the conclusion’ that they adopt. the new business 
‘as one carried on om their behalf as well or-tliat ‘they become part- 
ners with the erstwhile manager. Even if the business transactions 
entered: ‘into after the separation’ are'of the same’ kind“or on the 
same: lines: as the previous trangactions, the business ‘isin law a- new 
‘Busiriess.. Tag 4 : ; E a ie oS 


Where there is s prima “facie proof that certain jewels. were 
‘thadé or purchased with “family funds or, there: is other proof that 
they are family jewels, the onus will’ ÞE shifted” on’ to those’ who 
deny their divisibility on the gtduride ‘of their’ being’ stridhan to 
'prove'that-by reason ofa gift as-a stridhan they-have ceased: to be 
part of the family property. 


Where a member of a joint Hindu family coritinued the 
business-even after separation, he will-not ordinarily be entitled to 
‘remuneration at all. If it is to be regarded as a: family business 
he was equally a member of the family | and’ the mere fact that 

“somebody: else may ‘be entitled to claim’a share’ in the profits made 
“by that' business on the ‘ground. that his’ assets: had been utilised 
in the business, will not give the Dereon carrying on the business 
“a ‘tight to remuneration. è ” a besiege “Megs Se 


Even in-cases where a mariage? has been” onldubting a ‘family 
business his power to ‘continue’ the 'busiriéss’ ons behalf of ‘all the 
‘members ceases with thé disruption ‘of the’ joint ‘status and there- 
"före all that'hė ‘is entitled” ‘to do’ is" to take “stich’ steps as’ may be 
‘tiecessaty- for preserving it but: he ‘has’ no’ right to enter into new 
transactions unless he is preparéd! to do’sd' dti his own responsibi- 
lity or the’ new ‘tfarisactions may’ be. mécessary ‘mérely. ‘to . fulfil 
obligations. already contracted or,{o prevent, loss to the estate. 

Where the family had a joint ,family.business the division in 
status puts an end to the managership and the manager, has not, 
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A0 
independently of-any- contract or artangenient, ‘the same rights: as 
before to continue the family business till he ‘is. actifally displaced 
by the appointment- of wae else or by a diyisi ý. metes and 
Þþounds.. yerel, reago oy Dy is anre oe T 
J iu Dayabhaga alee ‘thisleading. E ee rs ee 
ek, ‘Somayya-aind Kasturi Seshagiri ‘Rao for Appellant. ee 


“R, S. Natavimhachar‘and M. Gurusivanti Aisi: for r Respon- 
Pea PA í 
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“Burn 7 a M. S. A, Np {o4 of 1936. 


2rd Agus}, 1938." 
Civil Pro, cedure Code. g y of, 1908), S. 47—Egesuiion petition 
‘Expression. “of opinion as regards: ewecutapility - decree—N. o 
order, for execution made map bee: against, eabreen eit. of.0 pinion 
-~Competency. .- TO ae S , 
«6 o Where a ‘District Munsif aibres an opinion: that the decree 
could be execyited but made no order for its execution-and. adjour n- 
ed the matter for evidence to enable him to dedide”! ‘whether.an 
OT for execution shopld or should not be made, ' iE 
H eld, ‘that no. -appeal lies against the. expression Of t the opinion 
ot followed by a decretal order. toa ° 


Ta K, Rajah Aigar a Appellants. 7 
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Ge SIV. Knei ane a BO ti OE ER as cu 
King ‘and Krishndsebam’ Aiyanigar, I. C M, ‘A. ‘No! 75019836. 
RA alga ard Aùgust, 1938. i a ies eats 


` Civil Procedure “Code, (vv of 1908), 0, “an, rk. 22 “and 90 
\Egecution:_lgoue of notice to a person asa minors Heth he was 
actually, a- major-—Efect. ; et eet E : 

Where notice of an execútion petition was, ak n to, ai s 
.ment-debtor.in his capacity as a, minor represented, by, his father as 
a ‘guardian, though! he was ‘actually a ‚major, but. thi nps was not 


faye 





kno} wa. ‘to the Court nor to the decree-holder, ne ee 

HH eld, that the,issue, of such a notice is a; “sufficient. complianne 
with, the requirements of O. 21l,r. 22 of the Ciyil, ‘Procedure Code 
“but may. amount, tọ, an irregularity. ae ee ee ae 
“1. 20:M.L:T: 479,Expl. and I.L.R. 47'Mad: 288: TB.); diste: 


Srinivasaraghavan’ and oe gm for Appellate’ ' : , 


v 


ER: Krishnan’ for Respondent * PIS BE tn Oh 7 
Genie WE os ig aloe lal bha mnp à pogon 
G; S, Vi i ; CE atl i 


mat 





Ad 


. Wodsbiivi J; Daa ia. S A No; 5480f 1936, 
24th Aughst, 11938. co 
Madras: Ebtoiks Land Act (I me 1908), s ‘Ss. - (iy and 26 
Suit for reii-Grant of both warams,, to, defendants’. predecessors 
by ploii; i intrand 1 ‘held free of rent—A pplicability of 
S. 26. 


The sit ih. was held free of rent by defendants by” virtue 
ofa maintenance gift of both warams made before 1858 ‘by oné of 
the plaintiff's’ predecessors. The plaintiff-landholder brotight:a 
spit yndér $i: 7. of the Estates Land. Act for rent relying upon 
Ss. 25 and 26: and claimed the. right.to demand. rent. at the faisal 
rate. though i id fact no rent was paid on the suit land in the past. 
There was : an. “exchange of. pattas and: michilikas’ ‘between the 


parties with reference to, the, cesses. payable. on the Jánd. ` i pane 

Heid, te ino: relationship of land-holder, ‘and ryot was, ‘estab- 
lished between’ the: “plaintiff and the. defendants. . ` So. S. 26 ‘of the 
Estates Lait; Act.has‘no sppliestion 1 thë casé ‘and’ the ee 
is not entitled’ to a decree 


42 L.W: 626, referred: Jo, 


$R Daia 
ot SS 





Cc. OS. Venkatachariar “and” D. Romnswaint® Aijañgar for 
Appellants. ; . 
“B.S inia ‘Rao for a oO sek ok, T 


esia 
Di 





Pea oe gs An ; s: A. Ao. 361 of 1934, 
' Civil Prbolure Code (V of 1908; hy 0. 41, ft _27—~Additional 
E by thé Court with the consent of parties 
“Record:of jetons by Court not adequate =E; fect of order—Duty 
of C ouri—Estbppel of party: consenting to admission. of évidence. 
| Where: Hi by: ‘consent of parties: ‘the appellate Cotirt. adinitted 
additional ate and the reasons given by it did not strictly 
comply wilit jë terms.of:0.-41, r; 27 of the. Civil Procedure: Code. 
Held, ‘thal the consent ‘of! the. parties- may be tredted' as an 
admission byi both patties that the grounds, for admitting additional 
evidence existed. Still the Judge is not absolved from. the require- 
ment of satisfying himself as to the necessity for this “evidence 
but the consents thay to a large extent cover. the defects i in vihe record 
‘of'thé reasons it ifor the-order... CEE, 
LLR. Boni. 381 (P.C.), distinguished! 
ILR. 36» Gal. 833 (P.C. yy relied oin... 5 Te R 


4 n: Eyer i ihe réasons-recorded by'th’: Court- ‘ate “geodietl ‘inade- 
‘quate; the , cotisent: “of. the party to` ‘the. admission of ‘further -evid- 
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enéé! precludesthim. thts questioning the admissibility of: that 
evidence in subsequent proceedings. ‘ 
SSAC, 226, not followed. o = Us. 

nS “R@niachandra ‘Aiyar’ for Appellant: 

PIV: Rajamaiinar and `K. Sùbba'Rao for Resporidents. 


ur FS: Mees fut s ' Kig Set TA g Ee te Ya 
Burn; Ji a, a aa hatte og oem No. 119 of 1936, 
1st. es 1938. je a 
“Contract Act, S: 135--Grant of- time - aby Cun to ie judg: 
mént-debtor—S urety! lif- discharged from ‘obligation. 


“Where a a “surely 4 Dhina himself to pay the debt at once, if 
the petition. to ‘set aside thé ex parte decree should be unsuccess- 
ful, the granting by. "the Court ‘of time to the Mo -debtor 
does: not affect the ‘stitéty’ s ‘liability. 

nae 56, Mad. 625. réferted to, 

nie S: Raade "Ayyangar, K Rajah “Aiyar and C. A, 
Muhammad Ibrahim for Appellant. 

P. Govinda. M enon for Respondent. ” 

G.S.V. m wae SES 

Wadsworth, J. ' aly. aat + S:A..No..365 of 1934. 
1st September, 1938. ne l 

Evidence Act (I of 1872), S. 90—Scope—Anonymois docu- 
-ménts-—Proof ‘of--Second appeal—N ew point=Objectign, to the 
mode of proof of document. 

‘The’ presumption under §.'90 of: the. Evidence Act sould not 
‘be sufficient -to provide proof of.a document. `..S. 90 does.not lay 
down that there i is’ any presumption. regarding anonymous docu- 
-ments.the:writer.of-which'is not known. -, . — aà 

“An: objection: to the: mode. of proof of a document though 
‘based‘on valid grounds, not rdised at the time. when it should have 
been raised, cannot: be sustained in.Second appeal. -` 
"z GP; Govinda Menon for Appellant.. .- as 
OT G. Nambiar ‘and'C. g Kerala Varma for Reipondént 

nG S V, Ne SR 3 ian 


oy oake 


i 


be ee aie 


‘King. nit isoitaand 4 feet dnt 
Aiyangar, JJ, c. M. A. Nos, 420 and 421 of 1935. 
2nd September, 1938, i 


C. P. Code, O. 21, R. erie to A TNE of B— 
Attachment of fund.in court:to credit of Cip execution of another 
deçree—Plea of A that, ithe decree of C was: really for benefi of B 
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~—-If such a plea open. im , execution proceedings—Order under 
O: 21, R, 52—C€ also a‘party to, A’s. decree—Appealable, 


A obtained a money decree for Rs. 16,000 and add in o. : 
No. 32 of 1925, Ramnad Sub-Court against the assests of one B 
(deceased) in the hands of defendants 1 to 4, and for a portion of 
the said amount against C personally (the 5th defendant). The 
5th defendant paid the amount decreed against him and satisfac- 
tion was entered Ko tanto. 


In execution of the decree in o: S. No. 82 of 1925 -which was 
transferred to Kumbakonam Sub- Court for execution, attached 
a fund in. the latter court standing to the credit of O.S. No. 88 of 
1924 on ‘its file in which C ‘was. the decree-holder and which 
amounts C was entitled to draw as decree-holder. A’s contention 
was that, the decree amount. and the fund in Court were really 
assets! of B. (deceased) belonging to defendants 1. to 4 but of 
which. C was a benamidar for ‘ther, as. the claim in “respect of the 
decree amoiint arose out of a benami, conveyance by. B’s heirs to 
C for the benefit.of, the former. C contended that he was not a 
benamidar but 'was really entitled to the fund in his own right 
and prayed for release of attachment. The lower Court held that 
it was not legally open to A in these procedings to raise the ques- 
tion as to the benami character of the transfers and to prove that 
G was only a benamidar for B’s heirs and it also held that what- 
ever be the nature of the transfers to’ ‘C, they were ` ‘real and, sup- 
ported by consideration. 


Held on appeal (overruling a n objection). that an 
appeal lay under S. 47, Civil Procedure Code notwithstanding that 
the order may be passed under O. 21, r. 52, Civil Procedure Code, 
if the question arose between parties to the suit and.related to 
execution of the decree and that in the particular case the 5th 
defendant being a party to the decree under execution, and the 
order being passed by the Kumbakonam Sub: Court (which was 
both the executing Court and the custody Court also) in the exe- 
cution proceedings in O.S. No. 32 of 1925 the matter came under 
S; Aa, ‘Civil Procedure. Code. 


'Held, PARRE "that the decision in LL.R. 48 Mad. 353 at 
558 and 559 had no application to’ the facts:of ‘the case and that 
the :Courts ‘were not. ‘only competent ‘but: bound to investigate 
whether the fund attached was-really the ‘property of the judg- 
ment-debtors 1 to 4.as.assets.of B.in-their hands and hence availa- 
ble for satisfaction, of A’s decree, even though. oe was ostensibly 
put-forward, as the owner ther eof. 


4 
` Heid, further, ihdt-C was only a benamidar for B’s-heirs and: 

that the fund:in'Court was. available for..4’s.decree-and-should be 
attached. er ‘ 
Se Panchapabesa $ astri ‘and’ K. R. Kriohnaswanii Aiya for 
Appellant. ` " R 
AS Viswanatha diyar, si $ tindaresan and S.H anumantha Rao 
for Respondents. Cheer went er ee Tits ee dee ags 

S.V.V. Gee” : a erry oe ‘ ere ; a 

Krishnaswomt Aiyangar, J, C. Me P No. eee of 1937, 

“ 2nd Septeinber, 1938. * oe 

. Civil Procedure. Code, (Y of 1908), O. ő, r. 17 Late stige— 
Amendinent of plaint—No prejudice, to defendants—A pplication 
for amendinent not, to be rejected. ee os 
‘A plaintiff sited. ‘for an inj unction on the footing that he was 
in possession. The. defendants took. the point that the plaintiff was 
not- in possession of the property in dispute and the suit as framed. 
was incompetent. The plaintiff . after some „interval, of time 
applied to add a further relief asking for possession in , addition 
and by wW ay, ofan alternative to the original relief prayed for., f 

-H eld, that the amendment prayed. for did not raise any question 
that might, be said to be inconsistent with the suit as originally 
framed, | No prejudice of any sort whatever, to the defendant was 
suggested. if the amendment. was: allowed, :The delay by itself, 
without any Sugg zestion of prejudice to the defendants, is.not a 
sufficient ground for dismissing the application. ae 

K. Umamaheswaran for Petitioner. 

°K, ‘Kup puswami ‘for, Respondent. ee av, ee 
: PEENE ye Se ES 


Bury Tot a Ce Mb A, No.22 of.1936. 
“tnd September, 1938. 6s oe la, fie fhe oy mt es 


S ale-—Balance oF ‘purchase’ money ‘due under-—V endor assign 
‘ing j his rights to Plaintiff uit i for ‘unpaid Pree e e 
one ‘for account. es 


"A vendor of a properties. assigned to che: iplaintitt his 
rights to the balance of purchase money under a sale. The 
assigneé brought, A suit against the vendee to“ recover the :balance 
of:the purchase,money. The plaint was framed as:one for a siit 
for account, and prayed: ‘that. jan: account. should be. taken hee ae 
amount owing- by, the defendant. . ar ee ee 


~ail Weld -that, in the’ circumstances; there-cannotbe any swit” ‘for 
an-atcount.-The plaintiff siiing for” ‘unpaid purcliase’ money ‘cannot 
pretend that the defendant was liable'to account to‘him' for: the! “use 


45 


to which’. the ‘unpaid: purchase- „monèy. ‘might have been - pats his 
clain’,was-only: for the unpaid purchase money.: 


N. Sivaramakrishna Aiyar and ` vi K Viswanatha Aiyar for 
Appelt rice 4 


S.V. pds Aigar s for Respondent: 
G; 5S. V.. eT, — i. K 
l ‘Wid sworth, nk ot xe Pay Ss A No. 1105 of 1933: 
5th September, 1938, ve, oF 


Hindu Law—Partition—Partial partition—If can be inferred 
from separate ‘enjoyment of houses alone: . 





Among the family properties, two houses oe were. sepa- 
rately enjoyed by the. -two brothers of,. the family.. The, houses 
came into the ownership of the family by, their joint. acquisition. 
The, taxes on the housei were ç separately paid in fhe fame of 
each brother, ‘as 


an’ 


- Held, that. the separate enjoyment or the two hotises is not 
sufficient to form the basis for an inference of partial, par tition as 
such separate enjoyment may be consistent with joint ownership. 

B. 5 omayya for Appellant., | 3 

sT. R. Arunachalam for Respondent. p e o eae, 

iE -ring w iid? ‘Krishnaswami- a f e M. 'A. No. 179 of 1937: 
iat DO Aigangir JT. © > Tad a T w 
O 5th September; 1938. 7: R ; 

Guardian and Wards Act (VIII of’ 1890 0); S. 25—Application 
by “father for ‘custody of child—Failure to visit’ the child for 
9months —No ° decision’ io Yeave the: child in the hands of 
area) relatives--Order to be. passed in favour of the father. ` 

` Where a,’ ‘father failed to visit‘ ‘his infant’ Son“in the house ot 
his’ ‘nlaternal telativés where he-was brought up and’make enquires 
of’ ‘him for a period of 9 months, andit was: not proved that he had 
‘decided to have ‘nothing more ‘to do’ with: his ‘Sori and to` leave him 
d his welfare entirely i in the hands’ of the maternal relatives, 

' Held, ‘ thit the “father should ‘not ‘be “refused custody of, the 
child. 

P:i Rangachdri for ‘Appellant. 
P. Satyanarayana Raju for Respondent. 








G. S. V. 
Burn and Lakshmana Rao, JJ. ` RT. No. 60 of 1938 and 
5th September 1938. Cr. App. No. 278 of 1938. 


Criminal Procedure Code (V of 1898), S. 235—Joint trial of 
` offences under Ss. 211 and 302 of the Penal Code—Validity of. 
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` Where an aċċused killedia ‘person in order.to'foist a false case’ 
of murder ypon his enemies: and: immediately after committing 
murder.went. to prefér- a false ‘complaint and he; was tried at one 
trial for offences under Ss. 211 and 302, I, PGs. f 


Held that though ' strictly. speaking a. ‘joint..trial held’ for, wo 
two offences is not illegal, they. ought not to be tried: together as 
such joint! ‘trial i is very. embarrassing to the accused and to the 
prosecution and may lead to failure of justice, 


A. K. Pavitram for the Accused. 
Public Prosecutor (V. L. Ethiraj) for the A 
. GS. VE Satya © pe ae 


V baa k and Piirang Row, JI.’ C. M: P: No. ‘2812 of 1938, 
8th September, 1938. - ae 


Civil Procedure ‘Colle (V of 1908), "S. 109, cls. (a) mä (b)— 
Dismissal of suit on a preliminary point by first C ‘ouri—A ppeal’to 
High C ourt—Reversal of judgment—Remand, ‘order—I fa final 
otder= Stopa of eh, (c): 

” Where in a suit the objéction was ‘taken that ie Court had no 
jurisdiction to entertain the suit on the ground that the suit was 
barred by the provisions of tlie’Sea-‘Customs Act and the - trial 
Court upheld the objection and-dismissed the suit on that ground, 
and an appeal was filed to. the High Court ‘against, that. judgment 
and the High Court held that the Civil Court was not deprived of 
jurisdiction in the matter by the provisions of, the. Sea: Customs 
Act and remanded the suit for trial on the merits, > 

H eld, an order of: the above kind- is not'a ‘final order’ ‘within 
the meaning of S: 109, cls.. (a) and ‘(b) and leave cannot, be grant- 
ed under them., But leave was,granted here under'cly, (c) as a fit 
case, for, appeal as the question was pending . decision, in several 
other suits. and the question, of law. ‘was a substantial : ‘question. of 
law and one of general ‘importance. The‘ “circumstance that the 
respondent will be inconvenienced i is no ground, for etnias leave 
nor can. the High Court make any provisions therefor.. 

The Advocate-General (s Si in, A. Krishnaswami: oe ) for 
Petitioner. - 


K. Bashyam a anil and T. Ru Srinivasan for E 


t 


S. V. V. Bh. TARY pe SERS E MORRA 


Madhavan Nair, O.C.J. and © o, AS. No. 150 of 1934. 
Krishnaswami Aiyangar, J. i 
25th July, 1938. ee 

Madras Hindu Religious Balaun Act di of 1927), 
Ss. 18, 57 and 62—Excepted temple-—Framing of scheme—Board 
proceeding on the assumption that a person was not hereditary 
trustee—His hereditary trusteeship established in a suit under 
S. 57—Case against the trustee not.stated clearly—Procedure 
causing prejudice to trustee. so 

‘ The Commissioners of the Badewunents Board proceeded 
under Ss. 18 and 57 of the Hindu Religious Endowments Act'on 
the assumption that A was not the hereditary’ -trastee’ of: the 
temple, examined a few witnešsės and: then’ framed’ a scheme 
without making clear the case against him.’ Ina suit contetnplated 
by S. 57 it was established subsequently that A was the hereditary 
trustee of an excepted temple. ` ; 

Held, thatthe. procedure adopted. by the Connon was 
wrong, and the trustee, 4, was prejudiced by such_procedure. What 
is contemplated in S. 62 of the Act is that opportunity should be 
given to the trustee to hear what the case against him is ‘and then 
the Board may proceed to consider whether a ċase for the settle- 
ment of a‘scheme has been made out. ,: The inquiry under S. 62 
should be more detailed and thorouen 4 than what is required under 
S. 57. 

LL.R. 57 Mad. 532 and L.L.R:.58 Mad. 862, referred to... 

‘B. Sitarama Rao and K. Srinivasa Rao for Appellant. 

K. Subba Rao and P. $ PENR for Respondents 

'& S. Vi’ m 

Wadsworth, J.. ag ` S. A; No. 4 of 1935. 

19th August, 1938. 

Hindu Law—M aintenance—S uit for enhancement of—Points 
to be considered—Cessation of payment under the original decree 
—Decree for enhancement--When to commence—Provision for 
pilgrimage not made in the prior suit—If can be made in the suit 
for enhancement—Charge for maintenance--Extent of properties 
‘to.be-provided for... oj 
In a suit. for enhancement of maintenance, the maximum 
which can be awarded to a widow will be the amount of the income 
of the share to which her deceased husband would have been 
entitled, had he been alive and a coparcener at the date of the suit 
for maintenance. 27 M.L.J: 221, relied on. 

The only grounds upon which the decision of the Court which 
already fixed maintenance amount can be said to lose its 
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force are ‘such changes in the circumstances: ‘governing ‘the 
widow and the family as were not foreseen. and allowed: for 
at the time when the original decree was passed. The Court 
is entitled: to look ifto ‘the changes’ not'only in: the needs of 
the widow but also any. changes of those other circumstances, to 
which the Court had regard i in fixing the original- rate of mainten- 
ance. The Court: must. have regard to the rise of prices; it must 
have regard to additional expenses necessitated by the deterioration 
of the health of the maintenance holder; it must also have regard 
to, any ‘reasonable change in the,-standard. of comfort. and in the 
conventional necessities of the widow due to the. improvement in 
the circumstances,of- the, family to which she belongs.. The Court 
must. have: regard to ‚the, growth of the income of the family in 
order to. ascertain. theimaximum. which must govern the mainten- 
-ance allowance.. |x pO A E E T E te 
I.L.R. 8 Pat. ‘340! (P. C.), ner tO, cene a E T 


Where noformal demand: was made. for: PE prior to 
the filing of the suit: for.such purpose, the. arrears should be calcu- 
‘lated from the :date. of the institution of the'present suit and not 
rom: the -date. from |which . former’ payment.under the old. dee 


ceased or the date of decree in the present: suit. © > on 

9 W.R. 152 and I,L.R. 8 Pat. 840 (B.C) followed. 

‘It is’ tinreasonable to give a'charge over the whole of the ‘family 
properties. It should be limited to ine Bee necessary ‘to 
secure the payment of the maintenance. : 

Where. payment: for pilgrimage for the benefit of the, soul of 
the deceased husband, was refused in the earlier suit, not due to 
lack of funds, she should not be’ granted a lump sum for, such 
purpose in the latter suit. 

Ch. ‘Raghava Rao and M. Sriramamoorthi for Appanti 

P.S omasundarain for Respondent. 


poty ' oie 





Po) ee Ear, 
King and Krishnaswami Y seine 
Aiyangar, JJ. r +, + C.M.LA, Nos, 354. aa 425. of, 1936. 
6th September,, 1938. Cats 


Civil Procedure Code (V of 1908), o. 21, r. Dp 
between. the date of” he preliminary and final. decrees not ee 
—If caw be pleaded. eee ee ; ; 

‘A discharge between the-date of the relans d final 
decreės if not certified to: the Court under'the provisions'of O. 21, 
r. 2 of the Civil Procedtre olie caiinot ‘afterwards: be Diradeg in 
bar of execution. 1 © ou nomo on i i: 


37 M,L.J: 356, followed, => 0 
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Ch. Raghava Rao for Appellant in C.M.A. No. 354 of 1936, 


M.S. Ramachandra Rao for Appellant in C.M.A. No. 425 
of 1936. 


y. Govindarajachari and N. Vasudeva: Rao for Respondents 
in both. 


Rr. ea NRS 


. Wadsworth, J. f ‘S, A. No. 509 of 1934. 
6th September, 1938. 


Limitation Act,Ss.19 and 22—Acknowledgment by guardian 
—Insolvency petition by mother to. protect the estate -of minors— 
Petition to annul her adjudication—Statement by her. about the 
binding character of debts—If sufficient to save limitation. 


A mother acting as guardian of her minor sons renewed a 
promissory note debt of her husband, on behalf of them. In order 
to protect their estate, from the attack of their creditors, she filed 
an insolvency petition, purporting to bea personal petition, in 
which she included as her own debts all the debts of her husband 
and as her own assets all the assets of the minorsin her hands and 
was adjudicated an insolvent. In reply to an application to annul 
her adjudication, she filed a counter affidavit in which she stated 
that the debts disclosed by her in the schedule were all debts due 
by her late. husband ‘and therefore binding on ‘the estate of the 
minors in her hands. She had no debts of her own and no 
assets of her own. 

Held, that though she filed the petition illegally £ for the benefit 
of the minors, ‘the counter affidavit was intended as an acknowledg- 
ment on behalf of the minors and was sufficient to save limitation. 


_ | N. Rama Rao for Appellant. 
` P. Satyanarayana Rao for Respondent. 
G&S V. ae 


Burn, J. C. M: S. À; No. 16 of 1937. 
7th September, 1938, So bed 

Provincial Insolvency Act, Ss. 28 (2 j and 39—Composition 
scheme filed: by an insoluent—Approval by Couri—Terms of the 
scheme not embodied in an order of Court—Application for execu- 
tion by a decree-holder—Maintainability. 


The Insolvency Court passed: an order approving of a com- 
position scheme filed by an insolvent. The terms of the composition 
scheme were not embodied in an order of the Court, no schedule 
was framed andthe order of adjudication was not annulled—A 
person who had obtained a decree against the insolvent took out 
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execution under a certain clause of the composition scheme without 
obtaining leave of the Insolvency Court. 

Held, that the annulment of the adjudication does not 
automatically follow upon the approval of a composition and the 
adjudication is still in force and it follows from S. 28 (2) of the 
Provincial Insolvency: Act that the decree-holder has no. remedy 
against the properties of the insolvent in respect of her decree 
debt. Hence the application for execution is incompetent. $. 39 
of the Provincial Insolvency Act is PS PONI, 


V. Viyyanna for Appellant. 
K. Venkatarama Raju for Respondent. 





G. S. V. N 
Venkataramana Rao, J. .. Application. No. 1196 of. 1938 
21st S ENE 1938. -© and 


C. 5. No. 48 of 1938. 

Practice—M adtar H ightC ourt Original Side Rules of, ‘Practice, 
0.5-A,'Rr. 1 and 5—Third party procedure—Vendor and purchaser 
—V endor covenanting for good titie and agreeing to indemnify the 
purchaser for any loss—Suit against purchaser claiming the pro- 
perty as trust property—Whether vendor can be brought in as 
third party in the suit. 

Where in a suit for possession claiming that certain properties 
were trust properties, the defendant sought to bring in as third 
party his vendor who had covenanted in the sale deed his title to 
the property and further agreed to indemnify the purchaser for all 
loss caused by any defect in the title, the vendor can be brought in 
as third party to the suit by reason of the covenant for title and the 
indemnity contained in the sale deed. Even without an express 
covenant for indemnity the vendor is liable to be brought i in as a 
third party on his covenant for-title alone. 

(1894) 1 Ch. 11, followed. 

(1917) 1 K.B. 544, not followed. 

SPD) 1 Q.B. 591, eoim: 

‘Case-law reviewed. 

C. A. Seshagiri Sastri for K. Narasimha Aiyar, R. Sankara- 
narayana Aiyar and R-Natesa Aiyar for Petitioner. 

Aravamuthu Aiyangar for N. T. S hamanna, K.S. S ankara 
Aiyar and A.S uryandrayona. for Respondents. 


K. C. 
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King. and Krishnaswami. 900.2... C. Me ANo. 486,0f 1935. 

.Aiyangaty; JJe a aan, iooi ‘ 

«30th August,1938. 5s ie Sag 

Civil Procedure Code (V of 1908), Ss. 38 d 2 Sthhes. 
S63 if controlled by S. Several of property in S. 63— 
Me ganing of. : > 

S. 63, Civil Procedure Code, wverides S >, 38 of the Gode i in the 
matter of claim petitions and realization of property. Where the’ 
facts. come within the -definition of the situations given by S. 63, 
this section must be appaee: It cannot be controlled or governed 
by S. 38. 

The expression . “realise. such PEE in-S. 63 refers to 
„bringing such property to sale. te is A 

. V. Govindarajachari and N. Y asudeva a for Appellant. - 


P. Satyanarayana fap ‘for acces 

G. S. V. : - —=— ka 

_ Wadsworth, J. S. A. ‘Nos. 230 arid a of ee 
2nd September, 1938. ; R T EE 

Adverse possession—Land usufructuarily mortgaged Poi 
“to ‘be ‘proved by ‘person setting up h ostile title. 

If a person wishes to make out adverse possession ` ‘in land 
usufructuarily, mortgaged as against the mortgagor, he must show 
“not merely possession! for the ‘statutory period but also possession 
which was in denial of the rights of the mortgagor to the know- 
ledge of the mortgagor. He must also: show that the-possession 
was his own possession or that-of somebody under whom he 
claims. He cannot defeat the mortgagor’s rights by asserting the 
possession of a third party, however hostile that third: party's 
possession may be. 

R. Krishnaswami Aiyangar for Appellant. 

A. Swaminatha Aiyar for a eae 

G S.V. - , 

Wadsworth, I, ` S, A, No. 510 of 1934. 
Oth September, 1938. 
‘Madras Electoral Rules, rr. 12 (3 i and (4)-and 48—Rule for 
f forfeiture of, deposit—I f ultra vires—M eaning of ‘total number of 
ballot papers’ and ‘spoiled ballot papers’ in r. 12 (3) and (4)— 
(Jurisdiction: of Civil Court—Suit for. a declaration that the inter- 
pretation of Election Rules by the Collector is wrong. 


t 





` A candidate for election to a seat‘in the Legislative- Caa 
<got less than one-eighth of tlie total number of votes polled ‘but 
more than one-eighth of, the total ‘number iof valid votes The 
NRC Í 
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Collector declared ‘hig deposit to be forfeited. under R.-12,.sub-rra3 
and 4 of the Madras Electoral Rules framed under.the Government 
of India Act, S. 72 (A) (4). The e unsuccessitl: tandidute eine 
-a suit-for return of the dépośit. - . EA ie. 


a ` Held, (1). that thé rules ‘enabling the “forfeiture of a depodit 
made by the unsuccessful candidate is not ultra vires: of the Local 
‘Goverhitient: i : The candidate : ‘consents to the terms and. there is 
‘nothing in the nature of the seizuré of the candidate’s. ‘property 
against his- will, .sùchil as is’ same in the- term ‘forfeiture’ sirietiy 
usedi oi Doe at bo ER 

Kirk v. Nowill and Butler, 1 T.R. 119, , distinguished. A 
ae (2), That ‘the total ‘number of ballot papers’ ‘for the purposes 
ofr. 12 (4) must be taken to be the total number in the-box at-the 
time when: ‘the return officer. makes his initial count. . The term 
‘spoiled papers’ cannot :be. taken to -include all invalid; votes. It 
refers to those papers which have-been spoiled by, inadvertance 
and: handed-in to the officer in charge to be exchanged in the 
manner laid down in r. 28 of the rules for. the condyct, of elec- 
tions. Sek E : 

B) Civil “Cour, Tave: no aa to. ehtertain . a -suit 
which seeks. in substance a declaration, that, the interpretation of 
‘the: Electoral Rules by ‘the Collector is wrong and the proper way 
of rectifying: such an error, is. to, take the course indicated by. r, 48 
„oÈ the Electoral Rules. oe poe eee ee Rane se 

LLR. 47 Mad. 585, TE yna e) 8 Pas 
MGS. Venkatarania Aryar-for.: Appellant.:. 7 PER 
a The Government: Bheag er oe _Sitarama Ra) as Repond, 

“G6 s: oh ae a ieee 
King and a gtii a a CM: Avi adicio 

Aiyangar, JJ `. Ta ats ES 

7th September, 1938." 

Civil Procedure Code (V of 1908), O. 21, rr. 66, 67 and 90— 
‘Sale procianration—¥ alue of properties not correctly described in 
sale proclamation—Court directing judgment- debtor to inform 
‘intending: ‘bidders ‘about: ‘their\ value—Propriety—O mission i to: men- 
“tion: "existence a frees Gnd vee in me, Peara braia 
As cates os 7 ei as 

“The! Court: -‘cantiot™ cast, on ‘the yirigmedts debtor the burden of 
makne known as‘widé as ‘possible ‘the true`facts as regards the 
iwalue ofthe. properties ‘to be sold and informing intending bidders 
thatthe propertics.were moré.valuable than’ their meré ‘description 
ottiithessdle pfoclamation would take them appear- -to’ bey nN SS 


Sh e 
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The omission :to- mention the existence’ of ‘trees and well’ on 
certain items ‘of prapenticer ‘in the- proclamation” is a` material 





Da Phe = ss i Wy, i ania 

‘K: Periaïwami Gounder for Appellant. E5: on Be RG oe a 

: `S. T. Sřinivasagopalačhari for’ = ae 5 a 
- Edkshmana Rao, a ca AE ae ee ater 

“Sth: September, 1938. ` i i Cri, April No. 158 of 1938, 


Penal Code (XLV of 1860), S. 402—Trial for offence under 
—Previous conviction for dacoity—Relévancy of: : 
> The previous. conviction of an accused ‘for: dacoity would be 
relevant under S. 14 of the Evidence Act - ‘when’ he ‘is tried for añ 
Offence tinder S:-402'of the Penal Code) 3) Fe. 79787: 
` K. V? L. Narasimham and N., Subramanian’ fot Appellant. 
_The Public Proserutor on i behali of the, Crown, 


GS. > E R rere A gr Pe N 


aae | 





- Lakshinitiva ‘Rao, J. re Oe ge j DE a 4 7 dg Taegu es 
9th September, 1938. © Cri RC; No: 677 òf 1932! 


Criminal Procedure Code an of 1898) S. 106-“Breach of 
peace—If offence under S.:426 of Pénal Code-involves.” 

The offence under S. 426 of-the Penal Code does not: tinivolve 
a breach of the peace’ and an order under S; 106 of the Griminal 
Procedure Code cannot be sustained. oes 

P. Satyanarayana Rao for Petitioner. . © 0 Uae cs O 





The Public Prosecutor on belialf of us Crown alls hee 

G. S. V. D a a EE, 

“Wadsworth. are ; S & 
9th September, 1938. Se AL "Nos. "537 atid 538 ge 1934! 


Madras Survey and Boundaries Act. (YIH of 1923), S. a 
Suit under—Supplemental notification—If- gives extension of time 
to. file suit-—Survey officer’s.decision based on title—No definite 
finding as regards factum of “possession—Unsuccessful ‘party 
pleading adverse possession—Subsequent proceedings—Permissi- 
bility of _ the plea—Conditions—Ap pellate Courts making an 
énguiry-—Finding based on opinion formed as a result OF ae, 
Value i in second appeal. © 

i wv. ‘supplemental: notification terminating a R R 
survey ‘cannot ‘extend the- time for filing a “suit to’ contest the 
corréctness of the boundaries ‘laid. down in the main. SUEY Ey: ‘which 
had been terminated by an earlier notification.’ “ 
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‘2. The survey officer’s decision can only be final to the- extent 
to which it purports to decide tlie rights of the parties. Where 
the survey officer’s order is based on documentary evidence of title 
and does not give a definite finding regarding the factum of posses- 
sion at the time of his order, the unsuccessful party is not barred 
from contending that he was at that time in actual enjoyment of 
the land in a manner hostile to the successful party: In a suit 
by the latter, he can establish title by adverse possession if he can 
prove ‘continuous’ possession both before and after the survey 
officer’s order, for the statutory period: 

LL.R. 42 Mad. 425 and 62 M.L.J. 399, followed. 


3... A judge‘is.not warranted in converting himself into an 
unofficial investigatori He cannot enquire amongst the people for. 
the purpose of obtaining guidance in deciding the rights of the, 
parties and treat the. result of those enquiries- as evidence in the 
case. 

Where the admissible evidence was considered by the Appala 
Judge in the light of the opinion he had formed as a result of what 
heheard in the enquiry, the finding based on such an opinion cannot 
De: supported in second appeal. 

Ch. Raghava Rao, for Appellant. 

K. Kameswara Rao for Respondent. 





G.S.V. go Y a 
King and Krishnaswami i C.M:A. Nos. 302, 803, 423 


Aiyangar, JJ. i i aeae of 1937. 
9th September, 1938. = 7 

Practice—-Receiver—Duty. PEA to. apply for dateer of 
possession of property in the hands of. 

Where leave is applied for delivery of possession “of the pro- 
perty in the hands of a receiver, it is undesirable for him to 
assume the role of a party and object to the grant of isay, and it 
should be granted as a matter of course. 

Ky Krishnaswami Aiyangar for Appellants in all. 

I.K. Deva Rao, K. V. Sesha Aiyangar, K. P. M ahadeva 
Aiyar and V; Abgegersion for paces 

G.S.V. 4 o Sete 

Wadsworth, : S:A. Nos. 540 and.541 of 1934. 
12th September, 1938. 

_ Malabar, Tenancy: Act (XIV of. 1930), Ss. 51—Collector’ s 
notification. of prices for 5 years prior to the Aci—Validity. ` 

-Though S. 51 of the Malabar Tenancy Act lays down that in 
calculating the value.of the commodities the Courts should find 
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out the’ average price- for the 5 years prior to ee fixing of the 
_price, the publication of the prices for 5years prior to the Act: by 
‘the Collector is not in accordance with the Act. 

But the Court should. accept the prices contained in the list 
published by the Collector as correct in the appends oF any evidence 
to the contrary. f 


T. M. Krishnaswami Iyer and C. K. Visvanatha- Tyer for 
Appellant. , 

P. Govinda Menon for Respondent. 

KC. 


Varadachariar and Pandrang > ` `, Appeal No. 73 of 1934. 
i Row, JJ. . mre ine oF to . 





13th September, 1938. 


Mortgage—-Mahomedan family Trade of E ettlement 

by. father in favour of his three sons—Sentor sons constituted trus- 

tees of son’s share—Business continued by. elder. brothers—-Debts. 
incurred therefor—Last son just attaining majority—Pressed to- 
execute a mortgage for business debts at insistence. of mortgagee— 
Undue influence—If last son liable for the mortgage—Absence of 
independent advice. 

Defendants 1 to 3 were brothers, sons of one D. K. ‘who died 
in November, 1912. The’ brothers ‘executed’ a mortgage in favour 
of plaintiffs on 14th May, 1923. Defendants 1 and 2 became 
indebted to the plaintiffs in the course of their business at Rangoon. 
The bond purported to be for nearly Rs. 288,000 of which about - 
Rs. 26,000 was advanced at the time in 1923. The pre-existing 
debts were due to various creditors recited in the deed on account 
of loans borrowed from them by defendants 1 and 2, in connection 
with the business carried, on by them., The contemporaneous 
advance, of Rs., 26,000 was also borrowed for the business. The 
third defendant pleaded that he was not interested in the business,. 
that he was not liable for the debts and that he was prevailed-.upon. 
by the brother and an agent of the mortgagees to execute the mort-- 
gage saying that he will not be held liable for it and that at that. 
time he was a young student. ` 

"D. K. was‘a Mahomedan who was for many years carrying ons 
a business in Rangoon. About two months before his death,,he 
executed settlement deeds, under one of which he settled certain i 
properties on defendants 1 to 3-to be enjoyed by them ‘in equal: 
shares. : As the third defendant was then aged only. seven, he 
appointed defendants 1 and 2 as trustees and guardians to look after ° 
his -interest in the properties. ‘The third defendant attained 
majority only about the beginning of 1923. It was found.that for, 
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the. debts''ot the business, whose ‘repayment: was intended: to be» 
sécured by thé execution of the mortgage, the third defendant was: 
not in any degree legally liable. ‘It was'also found that since thé i. i 
mortgagees insisted on the third’ defendant joining, ‘the’ brothers 
had to yield.. "The mortgagees had notice of the settlement deed.~ 
The defendants 1 and 2 were anxious to stave off disaster to their. 
business and it was at their insistence that the third defendant must 
have been induced to join in the deed and thereby make: himself 
liable for a debt which was not, in any. degree binding upon him. 
The third defendant never had the management of the affairs nor 
had he at any time been away from the control of defendants ‘1 and 
2.. He.had’no ‘independent advice from-any quarter and he had nó; 
opportunity to consult any one other than the secorid. defendant. 


Held, on those facts, the mortgage cannot be held to be binding 
on’ the: third défendant or- his interest in the properties. Undue 
influence © may’ in the circumstancés be presumed in‘ view: of the - 
relatiotiship of the parties and the nature of the transaction. When > 
there is evidence of. over-powering ‘influence and the transaction iè- 
date and irrational, proof’of undue influence i 1s complete. ` 


“(L9IT) ‘A.C. 137, referred to. 


-If itis shown that two parties. stood in gic a situation as to 
give, rise. to confidence: between .them . and the third - party. who - 
derives the benefit was aware of the existence of this. relationship, | 
the third party is not entitled to retain the benefit, unless he shows - 
that .the party conferring. the benefit: was a free agent and; had » 
independent and disinterested advice. . It is not necessary. to make 
out that the mortgagee connived at, the actual fraud.: : 


(1934) LK:B: 417 and 53. M.L.J. 852, followed... eee 


12 Beav. 539, distinguished on facts. TE 

“Whether the business run by defendants i ‘and 2 was the'same.’ 
as” there father’s or not can:make no difference'in the deterniina-- 
tion of the question of third defendant’s liability for debts incurred ’ 
for the business.’ The cases re Hindu joint family businessés have 
no application’ to ~Mahomedans. Whether under Mahomedan : 
Law or on general principles, a guardián as such has no power’ to ` 
carry.’ on, ‘business’ on behalf of hits ‘ward;- especially’ if the business 
is one which may involve the minor's estate-in’ ‘speculation í or loss. ` 
It is ‘an option to a minor-té- claim a share in the profits:made by ` 
hig guardian | but that does iot mean that the ward will be bourid by” 
the trarisactions of. ‘the guardan: or: the liabilities aout to ha 
imposed upon the estate: 

“Be Sitarama Rao, B: "Pocker ; K T. M. “Ahmed. Ibráhim foi i 


Appellant. 
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-Ta Ro Venkatarama. Sastri and.. K., S» Sankara. Aiyar for 


“Respondents: T Snae e E ea o aai A 
Biri T. E a E r R a E BE N Pe 
14th September, 1938, ee ee CM. A. No. 324 of ‘1937, 


Civil Procedure Code‘ Vv of 1908), Ò. 41, r. 32—Reversal of 

_ decree by appellate Court—Trial Court directed to pass.a ‘decree 

in-favour of. plaintiffs for the amounts due to. UE pro- 

cedure. eer 

. Where ‘a Subordinate Judge. reversed“ a dira ‘of a Distriet 

Muasi and ‘directed the latter to take accounts, find out how much 

if anything, was due to the plaintiffs ae to pass a decree in their 
f f avgur: fọr such amounts, e : 


->i : Held; that the procedure adopted ay the- appellate Courtei is 
~Wrong. “The deécrée’ for‘any .spécific amount’ that is to be-passed 
Sin the future must be that' of the Subordinate Judgé: : He may ‘call 
-òh the District Munsiff to submit.a finding. with, regard tò the 
“atnounts to which the plaintiffs would become entitled aioe eet 
with the declaration given by him (the Subordinate Judge): 


ASS rir aingachariar. for Appellant. © 
K. ea ami one and T. R. S rinivasan ra t Respondent 


a G: S: y ' a ee ae ' ao 
-Varadachariar and Pandrang Row, JI. ' es ` A.S. No. 26 of 1934 
Sat © Ith September; 1938. DE a 


Evidence—Estoppel—Attéstation ‘to deed—Recital ie “gale 
‘free: of incumbrances—Estops. attestor whe. knew : es Yebsence 
Of å. recital-E fect of, a ey eee 3 


a “stitchased certain properties . ‘iter “Ex. 1 (items: 9-12). 
He purchased also another ` item ‘tem’ 8) under Ex. I about9 
“nibaths Tater’ than Ex. II... In Ex. I thére-was a- spécific » recital 
‘that the’sale-was freë of inctimbfances in favour ‘of the: plaintiff 
and that the plaintiff’s attestation has been taken to the-deéd in 
token of the relinquishment of his. martgage:rights oyer the item. 
T was also: -admitted that the plaintiff read this- recital- in Ex, I. 

> Held; thatthe conduct-of the - plaintiff Was:such that it must 
‘tae led A to take the sale and .pay-money.-therefot and’ it :was 
therefore not open to him now to turn round and dispute ‘it, 


With regard to items 9-12 under Ex. II, there was no specific 
recital to that effect and there Was “fothing to show that the plain- 
tiff attested this deed at that time with knowledge of the recitals. 


t 
t 
f 
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Held, the'plaintiff was not estopped: It is not open to look 
into subsequent transactions for this purpose as the. question‘of 
estoppel depends on the question whether at the time anything 
happened which could give rise to an estoppel. 

- P. Somasundaram for Appellant. 

Ch. Raghava Rao for Respondent. 

S. V: V. —— Soa 
` Lakshmana Rao, J. > ' Cri. App: No..237 of 1938. 

15th September, 1938. a 
Penal Code(XLV of 1860), S. 201 (2)—Conviction under—lf 
sustainable—Statemént of accused found insufficient for a convic- 
tion under S. 302 and S. 326. ` 0° f 
Where the confessional statement of aù accused was not acted 
upon and he was acquitted of the offence of, murder, and the in- 
formation given by him was considered insufficient even, for a con- 
“viction under S. 326, Indian Penal Code, he. cannot be convicted 
under S. 201 (2), Indian Penal Code on the footing that.his state- 
„ment. was <a- reconstruction by himself of. what must, ake 
happened... ea ae ae shies 
The Public Prosecutor (VL. Ethiraj) for the Crowns , 
GSV =- a alae 


The ‘Chief Justice and Abdur Rims I. O.S. App. No. 60-of 
15th September, 1938. — "1938, ` 

-- Companies Act (VII of 1913), S. 153-—Petition under-—W ind- 
ing up petition filed~~Hearing of—If barred—Scheme not placed 
aeefore, share-holders,and creditors. 

..A petition was. filed by directors of a bank ‘ieee 153. of the 
Ce ompanies Act asking the Court to refer a scheme which; they had 
_prepared t to the shar¢holders and creditors for their consideration. 
A. winding up petition: “was filed subsequently, o ` 

-Held, there wasi no bar to the. hearing of the winding 1 up. peti- 
‘tion, though the scheme was not. placed before te shareholders 
„and the creditors by. the Court. 

`Ch. Raghava Rao and. M. Chinnappan Nair for Apela. 

. Kg and Partridge, K; R.-Shenai, A. B. Nambiar, A. Sunda- 
ram Aiyar, S. Kuppuswami Naidu, S.Kothandarama: Nainar and 
S.Venkatachala Sastri for: Po ace. a ee Soe 

GSV a ete 4) “ele oD OS oe Be Qe 








e: Abdiir Rahiidn J 8 ` T5 l ERP N0..682 0f 1936. 
‘16th ‘September 1938, a wee ed Bs 
i Civil Procedure Code, Ss. 73 “and 115 and O, 22 Rr. 8 and 13 
aud Provincial Insolvency Act, S. 28—A pplication for rateable dis- 
‘tribution. of .assets—M aintainability—Interferencé in revision 
when other remedies open—Jurisdiction. won 
Where an insolvent after adjudication and before discharge 
ed an application for. rateable distribution in execution of-a 
‘decree obtained by him prior to the insolvency, on the question as 
to the maintainability of the application by him, : 
. Held that the application was pi cake 
. 8 LR. 516 followed. 
© 13 L.W.-616; LL.R. 57 M, 89. (F.B.); 1930 Lah. 205 anil 60 
G Cedi 581° Referred to.- 
- LLR. 23 C. 813 and I.L.R. 49 M. 461 Bistasuldiede - 
l ` Held also that a revision lay to the High Court. ce 2s 
LL.R. 4 Mad. 383, 22 L.W. 744, and LLR. 32. Mad. 334 
Referred to. 
K.P. Ramak? ishna di for Petitioner. 
K. Venkateswaran for Respondents. 
.K. C. : 
- Lakshmana Rao, F. ' 
20th September, 1938. Cr. App. No. 261 of 1938: 
Madras Prohibition Act, S. 4 (1) (a)— —Undivided soi 
offering liquor to customers of his father—If amounts. to posses- 
sion-of liquor. ; 
Where the case against tlie secorid accused aged about 19 
years, the undivided son of the first accused, a toddy renter, was 
that he offered a bottle of liquor to his father’s customers along 
with his father, he cannot be said to have’ possessed’ the liquor 
within the meaning of S. 4 (1) (a) of the Madras Prohibition Act, 
© KSI ayarama Aiyar and C. M.J. Earnest for the Accused _ l 
The Public Prosecutor (V.L. Ethiraj) for the Crown, 
roxas — i 
Varadachariar and Pandrang Row, JJ: -> A.S- No. 154 of. eas 
-20th September, 1938. - ce rae 
Civil Procedure Code (V 0fr1908), “S.92--Public: charitable 
trusi—Family in: management—Disputes.: between: members of 
family—Reference to arbitration—Arbitrator framing :asthenve. 
therefor-—A pplication to ‘passa, decree iñ terms Merea EC THNG if 


competent to pass such a decree. 
NRÇ i 





60 
vı A family called N family had founded various public charities 
in the circars. The parties are descendants of different. branches - 
of that family. During. the period of first defendant's management 
disputes arose between ‘them and as,a “result, the matter. was referred 
to arbitration. The refererice to. at ‘bitration itself stated what the 
arbitrator had to decide aid two of the points’ ‘for his decision were 
“(a) How is the management, of the ‘choultry at R by the 1st defen- 
dant ‘from 1919 up to date. ‘How is the. management df the 
dharmakarthas of the other charitable institutions forthe ‘past 
12 year's‘and’(b) what is the’ nature of the’ scheine to be framed 
regarding the future administration’ of the said institutions” The 
arbitrator passed an-award’ stating’ that Ist deféridant’s manage- 
ment had not been blameworthy and as regards: future. management 
he drew up an elaborate scheme.. In a suit.to enforce the award, 
Held, that the award was illegal and cannot be made a decree 
of Court as it relatedito matters,which should be made the subject- 
matter of a suit under,S. 92,, „Civil Procedure Code. ..-The points 
decided ate not matters arising out of the private. right of any 
particular individual: It may’be open to the parties entitled to the 
management of a public, religious or charitable institution to ‘Settle a 
scheme of management among themselves. But when the parties 
refer the question to arbitration land ask the ‘Céirt-to* pass a decree 
in terms, thereof, the Court cannot do it as it falls under S. 92, 
Civil Procedure Code. The question whether and. undėr what 
conditions questions relating to a public trust can -be referred.to 
arbitration left open.’ hg, SES : 
Though it may be open’ to dates entitled: to aiik a 
of a public, charitablė or religious institution to settle a: scheme of 
management among | themselves, and a. suit for..carrying out the 
scheme, may lic as in T. L.R, 27 M, 192 and i. L.R, 29 M. 283, .it is 
not open, to the Court to pass a decree i in. terms., of, a: scheme. passed 
by an. arbitrator on a, reference by the patties, as by embodying: ‘the 
award i in a décree of Court, the Court will be: practically framing a 
scheme for the ‘management, of thé institutions in question and it 
will be an evasion of the provisiotis of 5.92 to allow it to be done 
under the guise of an‘ dward when ‘the procedure prescribed by 
S. 92 has not been complied with.. 
- Question whether and under what-conditions. questions*rela-. 
ting to a public trust; can be referred to ergerien. left epee: 
TLR. 29 M. 288, distinguished. 5e ol aN 
V Govindarajachori ‘and: Er Venkotosubrisivoniam fot 
Appellants. n:s 
© MS. Ramachandra F Rho for Respondents: 


S. V. V. l —— 


$1 


Voradachatiay and Pandrang:Row,’Thniver AS: No 3180: 0£;1984. 
21st September, 1938. ra 


‘Mortgage-—Ricemill engine—Clausé that if engine shifted to 
another building, thenalso the engine should be- subject to mort- 
gage—Later addition of a shelley to the engine—S hellers attached 
by, a detachable belt to the engine—Site on which engine, was, not 
mortgaged—-If sheilér also an accession t to the security. rue 


Crna a 


Defendants 1 and-2 executed, a mortgage in favour, ‘of the 
plaintiff « over. certain. properties. Schedile C comprised’ an engine 
which was said to he known by the name of S.K Rice Mill and the 
various parts of the machinery pertaining to ‘the engine, or to` the 
huller which was then intended to be set up to work, with’ the” ‘help 
of tie engine.” The concluding | words: ‘Of the C ‘schedule referred 
nécessaty ito” “Be up. the ‘mill, aad thie‘ huiler ind all : Hecedsoriés, 
There was ‘afsp a ‘clause to the effect that if the’ mill should’ be 
fitted up’ ih ‘Some other ‘place, the property | ‘shoutd Hevertheléss 
continue to be v under the’ mortgage. For’ ' sortie ` tié “the i otitern 
Was workifg: only as a huller. “Afterwards, the mortgagor decidéd 
to Work’ a shéliér aiso’ With the power ‘derived “from the ‘engine. 
For purchasing the sheller, etc:,éxpenses,* they ‘borrowed.‘from 
another person. In due course thesheller.. was, alsq' set upin the 
shed that had already been constructed. The sheller system, was 
fixed in the earth and connected by a belt with the huller system 
and power from the same engine was used for working both the 
systems. But the sheller system can be separated from the huller 
system merely by removing the belt and for account purposes, the 
two systems were kept distinct. On these facts the question was 
raised if the plaintiff can claim that the machinery pertaining to 
the sheller system is also comprised in the security to the plaintiff. 


Held, that it may be that in’ éftain circumstances machinery 
existing in the mortgaged premises on the date of the mortgage and 
even machinery subsequently installed there may pass under a 
mortgage of the premises. But the question has to be determined 
in each casé in the light of various facts. In the present case there 
is no scope for the application of the rule relating to fixtures or of 
the principle enunciated in S. 70 of the Transfer of Property Act 
because the site to which the sheller system of machinery is said to 
be attached is not comprised in the mortgages to the plaintiff. Also 
on the construction of the mortgage deed the machinery was mort- 
gaged not as part of or passing with the immovable property but 
independently and as movable property. Since the leasehold of 
the site is not comprised in the plaintiff’s security, it would follow 
that the sheller system machinery would not become part of the 


‘62 


security merely by äts- having- been - sibseatently feed’ -upon the 

site. i 
G. Lakshmanna and G. Chandrasekara Sastri for Appellant. 
PV: Rajamannar and-K. Subba Rao for Respondents. ; 

O SVV. a g a 

E and pondria: Row, JJ. ` A, Š, No. oo 
_ 22nd September, 1938. E 
Civil Procedure'Code, O. 34, r. 6—Omission to reserve e liberty 
to apply under—No ‘decision on personal liability in preliminary 
judgment—I f precludes plaintiff prom later applying ` m 
0. 34, v. 6.. , 

‘Omission to reserve liberty to sont for Hersoni liability in 
the preliminary decree in a mortgage suit does not preclude the 
plaintiff from claiming relief under O. 34, r. 6, Civil Procedure 
Code, unless there has been a prior decision on the point. Though 
it is the practice to consider this question even at the preliminary 
stage, the proper stage for dealing with the question of personal 
liability arises only after the mortgaged property has been sold and 
the proceeds are found insufficient to satisfy the plaintiff’s claim, 


B. Sitarama Rao for Appellant.. 
K. Y. Adiga-tor-Respondent: 


SVN. 
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Varadachariar and ‘Abdur Raliman, JJ. s A S. No: fat of 1934, 
15th August, 1938. 

Survey and Boundaries Act, S. BS uit: sia Riden of 
proof—Practice—Objection to production of documents-—Rejec- 
tion of documents—Adverse inference from non-production—I f cam 
be drawn—Copy from register of copies kept in Collector's Q ffice— 
Admissibility—Evidence Act, S. 11—Scope—Description of plot 
as situate in a i a aaa ae Act, Ss. 11, 13, 32, 
35, 74, and 90. 


(1) Where a suit is filed to set aside the decision of a oe 
Officer, the burden of proof is on the plaintiff to show that the’ 
demarcation by the Officer is clearly wrong. 13-M.I.A, 57,60 M. 
L.J. 341, 27 C.L.J. 599 referred to. 

(2) Where the plaintiff opposed the production. of. certain 
documents by defendants on the ground they were produced: too 
late and they were ‘rejected by the Court, it does. not lie in the 
mouth of the plaintiff to contend that an adverse inference ought 
to be drawn against the defendants from the non-production of the 
documents. 


(3) Where a certified copy was given from out ae a book 
maintained in the Collector’s Office containing the copies of the 
communications sent by the Collector to various subordinate 
officers, and the copy purporting to be a copy declares itself to 
be- a true copy and contains the signature of the Collector, 


Held, that the book of copies is itself an official register 
within the meaning of S. 35 and a public document within ‘the 
meaning of S. 74 of the Evidence Act and a certified copy of it is 
clearly admissible. A. S. 261 of 1925 relied on. 

The genuineness of the signature on the copy can be presumed 
under S. 90 of the Evidence Act. I.L.R. 57 All. 494 (P.C.), LL. 
R. 52 Mad. 453 at 459 (P.C.) relied on. 


4. Ancient enjoyment is good evidence of title, even when 
there is a’ grant to construe, if the terms of the grant are not 
clear, still more in the case of a boundary description which i is not 

` clear and definite. 

5. The description that a plot dealt is situate in a particular 
village cannot be admissible under S. 13 or S. 32 (4) of, the 
Evidence Act as the description cannot .be taken to be part of the 
tight asserted. S. T1 of the Evidence Act must be read subject to 
the other provisions of the Act—and’a statement not satisfying 
the conditions laid down in S. 32 cannot be admitted merely, on 
the ground that; if admitted, it may probablise or improbablise ; ‘a 
fact in issue or a relevant fact. 

NRC 
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25 C.LJ. 55 Dist; I.L.R.:16 Pat. 258 .(P.C.), relied -ons 
K. Rajah Aiyar and V. Ramaswami Iyer. for Appellants. 


» K. Kuttikrishna Mes enon v for. SO 
LG SV. — 


Vàradachariar ‘and Pandrang. Row, JJ. i A. S. No. 167 of 1984, 
6th September, 1938. ` N 


` “Hindu Law—Joint family amily , tinnsie-Paciiain 
By’ junior ' co-parcener—Effect—If liability for pre-existing debts 
and debts incurred by manager arises—Affairs of family business 
referred to arbitration—Award directing iwo members to wind up 
business—I f makes them partners,’ ` 


Where a junior adult co-parcener of a Hindu joint: family 
having a family business takes an active part in the conduct of the 
business hé does not become personally liable for pre-existing 
debts of the business or debts‘incurred bythe manager, except by 
reason of the applicability of the doctrine of “holding out”. By 
such conduct he does' not make himself a partner. in . the amily 
Business. 

The view of Spence J. in LL.R. 41 Mad. 824 wii on? 

~ LL.R.22.Mad. 166 followed. 

By Bom. L.R. 1289 and the view ol Saa Ayer J. in: LL. 
R. Al, Mad. 824 dissented from. 

` AER..1932 Pat. 206 referred to. Bi ae he. D8 

Where, ‘in. a joint family business, after the death. of ‘the 
father, the liabilities exceeded the outstandings and the members 
of the family. referred the question of partition to certain arbitra- 
tors and they passed an award directing that two of the sons 
should take over its assets and liabilities, and. wind: up the whole 
business within three years and that. one of them should collect 
the assets of the business. and they were .given the option to 
do’ new' business under a different, vilasam, but tio new ‘businéss 
was carried on by them. å 


9 


'H eld, that the award: does not make thins: partners. 
ne Be Sitaraina Rao, Se Parthasarathy, V.K. Thirüvenkadachari 
and C.R. Pattabhiram for Appellants. 

The Avert. General and K. Umamakeswiaran fok Respon- 
dents. 





G&S. V. ; j ae 
King and Krishnaswami Aizangar,. H E M. A Nos. 127 arid 357 
Sth Septeniber, 1938. | - , ` of 1936, 


: “Provincial Insolvency Act, S. 28—Hindu manager's: insolvency 
Attachment of shares of his brothers- by creditors—O ficia] 
Receiver’s rights— Limitation Act, S. 15 and Art, 182 —Bsectition 
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Injunction restraining sale of portion of attached. properties 


Application to revive ane tia eaten ae remana Uf injune- 
tion. : - 


Where the manager. ee a jointsHindu family bécunie itisolvent, 
and the shares of his brothers were attached by their creditors in 
execution, of a.decree against them, the power of the Official 
Receiver “as map enny the insolvent to, ‘sell. their . shares 
disappears, 

‘A décree-holder fled an “execution application i in 1925 and 
effected attachment of properties of the:judgment-debtors. Asa 
result of claim petitions filed with regard to a portion of the 
attached properties, there was ‘an injtunction which: prevented the 
Court from proceeding further with the execution application which 
was therefore recorded in 1925. The injuriction did ziot relate to 
the whole of the properties which had been‘attached. The decree- 
holder quitè. fairly believed that the Court would not proceed! with 
his execution application until the question of ‘injunction ‘was 
finally settled. The,decision of the Court.granting,injunction was 
set aside in appeal i in 1934 and-the decree-holder filed an application 
in 1935 to -revive his earlier: application, It was contended that 
there was nothing to prevent the decree-holder from proceeding 
with the execution against those items of properties which were 
not the subject-matter of injunction and as he failed to do so, the 
application i in 1935 must be held to be: barr ed by’ limitation. i 

Held, that the execution application, of 1925 shouldnot be split 
up, when the Court itself which was dealing with the application 
had not in definite terms divided it in that way and the: application 
was not barred. }.E.R. 17 Cal, 268, dist. ' -o 

A.C. Sampath Ayyangar and T. Pe Ramana Iyer for 
„Appellants. 

T. R. V enkataroma 5 astri, and M, S vs aidyanatha Algor. for 
‘Respondents. 

G. S -V. . S E Vy . are 

"Burn, J. ee oa a ie M. A. No. 210 of 1936. 
oih September, 1938. l 
-© T P. ACh Ss 52+-Transfer! of right—Determination of, lessee? s 
right under kanom—Jenmi creating , a fresh demise pending , suit 
If affected by lis pendens. 
‘. Where the rights of the lessee under a kañoi had been deter: 
mined | by a decree and the Jenmi purported. to confer a fresh right 
‘of a similar nature upon another person A, by a‘fresh demise 
during the pendency of a suit, 

Held, that: the transaction is not ‘affected by the rule of lis 
pendens, as the Jenmi did not.convey to A the same right which 
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had:-been created long before in favour of a third party by- -the old 
demise: 
K. Kuttikrishna Menon for Appellant: 
5 KĘ. P. Ramakrishna Aiyar for Respondent. 

G. S.V. l ——— 

Wadsworth, J. a S. A. No. 484 of 1934. 
12th September, 1938. l 

Hindu Law—Joint family — Presumption of jointness— 
Rebuttal—Registration of family property in the name of stale 
of a member, 

The widow of .A, a member of a. joint family, was the 
registered pattadar of certain disputed lands: for some twenty 
years, after the death of A, without any challenge from the mem- 
bers of the other branch who would have succeeded to the property, 
had there been no partition. The question arose whether. 4 was 
or was not divided from his cousins. 


Held, that the inference to be drawn from the registration of 
the property in the widow’s name rebuts the presumption of joint- 
ness. The strength of the presumption of jointness declines with 
the passage of time and with the enlargement of the limits of the 
family. 

49 M.L.J. 55 (64) (P.C.) and I.L.R. 45 All. 729 E 

R. Gopalaswami-Aiyangar for Appellant. 

_ KS. Sankara Aiyar for Respondents.. 
, GS.V. ——— 
King and Krishnaswami Ayie JJ. C.M.A. No. 265 of 1936. 
; 15th September, 1938. ms 
i Execution—Application for -- Amendment of—Power of 
Court to allow—Expiry of 12 years’ period laid down in S. 48, 
C.P. Code. 


Where an execution petition was pending for 6 years and no 
‘further action in execution was possible on account of the pendency 
of an appeal in the High Court and. the decree-holder made an 
application to amend the petition and the 12 years’ period laid 
‘down in S. 48, C. P. ‘Code had alr eady expired. 

Held, that.the Court, has got power to- Brant such biemendment 
in a proper case. 

E.S: V enkatachariar and D..Ramaswami savongar for Appel- 
fant. 

PUY, peice and K. Subba Rao for Repent 

GS. ae o0 meei n ť ' 
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‘Wadsworth, J. 0 2 0 l Se A Nol S15 of 1934. 

"pth September, 1938. 2 0 0a 4 

C. P. Code, S. 9-—Jurisdiction of Civil ivi T from 

-a particular row of congregation—If interference with right to 

worship—Civil Court—No power to prescribe elaborate manual 
of ritual connected with service in temple. 


Where the plaintiffs are under no obligation. to perform 
worship in a temple, and have only the right to join in the service 
-as members of the general body of -worshippers frequenting .the 
temple and are excluded from the first two rows of the congrega- 
~tion, i 


Held, that there has been no - initerférence “with their Gui 
“rights to worship in the temple and the Civil Courts cannot be 
‘required to declare their rights. to stand in any ‘particular row of 
“the congregation. 


The Civil Courts in India have no ecclesiastical jurisdiction 
and they cannot decide questions of ritual except in so far as the 
. decision of such questions is a necessary incident to the decision of 
civil rights. 


~ The Civil Courts - ie neither the power nor. the due to 
‘attempt to draft a prayer book for a temple, prescribe a complete 
„set of rubrics which shall establish precisely the prayers to be 
„used, the positions to be occupied by . the various classes of 
“worshippers, the time when the service is to begin and cease and 
the precise manner in which it is to be conducted. 


. K, Srinivasa Aiyangar for Appellants, 


« ` C. Narasimhachariar and K.E: karoge paranan for. Respo- 
dents. : 

G&S V. 0o o 1— 

4 =- + Burne Jo C.M.SiA. Nos. “118 and 119 9 of i 1987. 
14th September, 1938. 

C. P. Code, O. 21, R. E by decree- holders Vali- 
‘dity—Person authorised to file suits under power of aia a 
“Intention to defraud the rights of—Contract Act, S. 202: og 

A borrowed a sum of money from B and executed a! reied 
power of attorney in favour of the latter authorising him to file 
suits on certain mortgages on his behalf and to.pay himself the 
amounts due by him out.of the amounts realised by him. B 
obtained decrees on the mortgages. A certified satisfaction of the 
‘decrees falsely to defraud the rights of B. B got a declaration 
from Court that he had a. charge and a. lien on the proceeds of the 


‘decrées in mortgage suits. 
6 NRG 
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:: Held; that’ A, though he was a holder of the decrees, was not 
‘entitled to enter up aahetacion of them, .as B had an interest in 
them. .; .; 

58 ae So, applied 5 M. LT 72,. 4 L.W. 295, 45 LW. 562 
rand 29 M.L. J. 693 referred to. 

K.V. Sesha Aiyangar for Appellant: 

N.R. Sesha Aigar for Respondent. 

1 GS. V. —— i 
O Wadsworth. J, 07 SA No. 585 of, E 1984. 
, ` 16th September, 1938. cy ; 

‘Evidence Act, S. '13-—Transoction—S ie or honti 
„Existence of. an easement claimed. or recognised in. 

A transaction by. way of sale or mortgage-in: which the exis- 
_ terice of an easement as part of the property’ transferred has ,been 
‘claimed or recognised, isa transaction admissible in evidence under 
S. 13 of the Evidence Act to prove the existence of the, right of 
“easement. a 

“.Y.Suryanarayana for Appellants: . 

‘P.Somasundaram for Respondents. se Gt 

G.S.V. j - l 
1. King, J. - > J is - CM, Ss. A. No. 30 of 1935. 
oth Ot 1938, : ea 

„Madras: Co-operative Societies Act (VI of 1932), S. 47 (3) 
- (b) and (6)—-Power of liquidator to decide as regards membership 
Application to Court undér S. 47 (6 5)—Jurisiliction of- C ourt to 
decide the question of membership. 

The liquidator of.a Co-operative Society ‘passed: ‘an’ order 
determining what. contribution, ‘should „be. made by the ‘members 
“under S. 47 (3) (b) of the Madras Co- -operative Soiceties Act 
and applied to the Court under S. 47 (6). It was contended by the 
respondent that he was -nota member of the Society and the refore 
-was not bound by the’ liquidator’ s order. 

Held, that {the liquidator . has jurisdiction to decid as are 
members and who. late not. ‘There is no ‘bar. to the ‘executing 
-Court -deciding ‘whether the’ respondent is or, is nöt a member 
bound bythe order of the liquidator. 

' a ELR. 59 Mad; 895, relied on. 

B. Sitarama Rao for Appellant. 

K.Y. Adiga for: ‘Respondent, o 

GS. Ve ——— i i 
King and. Krishnaswami Aiyangar, Jf. C. M. A. No. 482 of. 1937, 

6th October, 1938. - 


“Provincial Insolvency’ Act (7 of: 1920), S, 78. (2) Chil 
Procedure Code, S. 48—Limitation Act, Art: 182—Relative scope 








roy 
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—Execution—Enlargement of time due to pendency, of insolvency 
proceeding—Computation of period in respect of execution peit- 
tion—Method of. d Es ae 
Where the adjudication of the judgment-debtor’ was subse- 
quently annulled and an execution petition was filed’ after such 
annulment, the question arose about the bar of limitation. 


~s 


H eld, S. 78 (2) of the Provincial Insolvency, Act controls the 
computation of the period of time limited whether by S. 48 of the 
Civil Procedure Code, the Limitation’ Act or any other statute. 
S. 78 (2) is applicable to the periods limited by both S. 48, Civil 
Procedure Code and Art. 182 of the Limitation Act and each of 
these two periods runs independently of the other. In the former 
case, the period of 12 years is extended by the addition of a further 
period equivalent to that during which the insolvency was pending. 
Within the enlarged time so obtained, it is open to the decree- 
holder to make any number of applications, each onè of which has 
to be tested by reference to Art. 182. l 


LL.R.42 All. 118, followed. 
I.L:R. 45 Mad. 785, explained. 
K. Rajah. Aiyar for Appellant. 


R. Sundaralingam for Respondent. 





G.S.V. 
Krishnaswamy Aiyangar, J. . C.R.P. No, 1337 of 1937. 
~ 7th October, 1938. . Lo 


"" Civil Procedure Code (V of 1908), O. 33, r. 1—Suit for reco- 
very of compensation under Fatal Accidents Act—Sons of deceased 
as plaintiffs—Other representatives joined as defendants— 
Plaintiffs whether entitled to sue as paupers. ` 


"> The plaintiffs sued for, damages under the Fatal Accidents Act 
on account of the death of their mother due to contact with a livè 
electric wire under the control and management of the first defen= 
dant company. The husband ‘and parents of the deceased -were 
also made party defendants as representatives within the meaning 
of the Act. The plaintiffs obtained the leave of the court to sue as 
paupers, but it was objected to on the ground that the action was a 
representative one and that the persons impleaded as party defen- 
dants were not paupers. 2s An C 3 
Held,. that though the decree that might’ be passed ‘might 
enure for the benefit of the other representatives also, the plaintiffs 
had a distinct and individual ‘right and that they were entitled to 
sue as paupers under O. 33, R. 1, Civil Procedure Code. 7. 
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LEAR. 28 Mad.. 479 applied: 

aS Parthasarathy. and F. K. E TE E for : Petitioner. 

V. Suryanarayana for fies as 

BWV. ae Causo T 
co e Ringde C. M. A. No. 809 of 1937. 
7th October, 1938, 

Provincial Insolvency Act (IV of 1920), S. 72 ye Ob- 
taining- credit’—Money borrowed in connection with a sale—Pro- 
secution for such offence—Principle to be followed. 

Where an advance of money is given to an undischarged ingol- 
vent in order that he may ‘procure property which he will then sell 
to the person who has advanced him the money he has ‘obtained 
credit’ within the meaning of S. 72 (1). of the Provincial Insolvency 
Act. zà ! 

It is not desirable to -occupy the time of the Criminal Courts 
by ordering prosecution in every case in which an infringement of 
the provisions of the’ Act has been, disclosed. Itis to glaring and 
striking cases in which the moral turpitude of the insolvent stands 

-out conspicuously that directions to prosecute should be confined. 
Prosecution of the insolvent is not required in the public interests 
where heis guilty of no act of commercial dishonesty. other 
than that of infringing the provisions of S. 72 (1). 

V. Viyyanna for Appellant. 

M.S. HemaCh ange e Rao for Bespondeni 

GS. V. 


Varadachariar, J. CIR.P. No. 1299 of 1936. 
12th. October, 1938. ' 
` . Civil Procedure Code (V of 1908), O.6, r. 17—Amendment 
«Legal basis for pallet changed—If amounts to changing cause of 
action. 

A plaint was filed setting out various payments to or on behalf 
of the defendant. and it also mentioned that these payments were 
made under an arrangement that a mortgage securing ‘repayment 
of the amount .advanced was to be executed in due course and 
added that this was not done. The plaint therefore prayed for a 
decree for the suit amount. The court-fee was not- calculated 
under S. 17 as distinct subject-matters treating each advance as a 
separate loan but it. was paid on the aggregate treating the whole 
amount as a single claim. When the Court returned the plaint for 
proper valuation, the plaintiff re-presented it. with an endorsement 
that the claim was in the nature of one for damages for breach of 
contract to execute the ‘mortgage and then filed'an appiiganon | to 
amend the plaint on those lines. 
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<- Held, that the amendment only brings out clearly or ‘even puts 
inva different. form the‘legal basis‘on which the’ plaintiff would-be 
entitled to’relief. on’ the facts set forth in the plaint. An attempt 
of this kind isnot to be put on the same’ Tooting ‘as an. attempt: to 
introduce a new cause of action. 





. AV. Narayanaswami Aiyar for Petitioner, ` 700 7 + 
- K. Rajah Aiyar for Respondent.. S a 
S. V. V. i i aoi ; 
King; J. ` i © T CORE: No. 53 of 1938. 


14th October, 1938, 

~ -Civil Procedure Code (V of 1908), O. 1, R: 8—Répresentative 
suit—V arying claims of plaintiffs forming basis of—C onditions to 
continue as: ‘representative suit. 


‘Six’ ‘plaintiffs, claiming to be representatives of a large body of 
Rie on being evicted by the Corporation sued to establish their 
right to continue in possession of their properties. Some of them 
claimed to be owners, some claimed rights as permanent tenants, 
some as trespassers, etc. Permission was granted to them for the 
filing.of the plaint under O. 1, r. 8, Civil Procedure Code. Ata 
later stage inthe suit, two of them withdrew from their associa-. 
tion with the others. The remaining-four.applied for permission 
to continue the suit as representatives of the same body. 

H eld, that their representative character would depend entirely 
upon their reducing themselves to the level of those among the 
occupants who had the weakest case to put forward. Only if the 
plaintiffs who sought to represent the others described themselyes 
as trespassers and nothing else, the Court would be justified in 
granting permission to them under O. 1, r. 8, Civil Procedure 
Code. : : ` 

S. G. Rangar amanujam for Petitioner, . e 

E. Vineyake Rao and A. S “ranorayanayya for Respondent. 


“GS.V, meee 
Faoi, Ties? e wiry, a Se NG: 567.0f 1934. 
17th ‘October, 1938, > ° 

Limitation Act (IX of 1908), S.19—Notice. of demu wi a 
Proprietor to Ljardar—Reply mentioning claims, set off and settle- 
ment of accounts—Amounts due admitted—Acknowledgment, 
within the Iméaning ‘of section—Swit not barred, ` , . 

> Th’ suit’ by the proprietor of an estate against-his Ijaradar for: 

recovery of certain sum due by way of arrears of rent on a state- 
ment of account appended to the plaint the defendant raiséd the 
plea of limitation. In answer to a notice issued by the plaintiff to 
the defendant claiming a certain sum as due, the defendant sent a 
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reply repudiating his: liability for the amount mentioned in the 
plaintiff’s notice mentioning certain items to be deducted by way of 
set. off. and remission and also stated that as arranged by the 
mediators the accounts’ between the parties had to be settled in. 
person, to ascertain whether the plaintiff was. to pay to the defen- 
dant or the defendant was to pay to the plaintiff, and the plaintiff. 
relied upon that statement as sufficient acknowledgment „under 
S. 19 of the Limitation Act. 

Held, the statement did not amount to a total sepadiation of 
liability for any portion of the amount claimed and the admission 
that there were unsettled accounts outstanding between the parties 
clearly implied an admission that there might be a balance due from 
the defendant and a promise to pay any. such balance on. settlement 
of accounts. . The statement therefore was a sufficient acknowledg- 
ment of. liability. . 

ELR 33 Cal. “1047 P.C. tolowei 
_ -6,Ch. Appeals 822 explained and diarii ekbet 
` EL.R. 36 Mad. 68 referred to. f : 

"Held further, the acknowledgement ‘sbevsted not nierely i in a 
suit- ‘for accounts but also in a suit for balance due on account, -` 
Sa, Narasa Raju for B. Somayya for Appellant. 

A. Bhujanga Rao for E. Venkataramana. Rao for Réspon- 
dent. 


Par oF 


Burn and Stodart, IO C..M, A. No. 297 of 1937. 
19th October, 1938. i 

' Provincial Insolvency Act, (V of 1920), S. 9 and Partnership’ 
Act, (IX of 1932), S. 69—Petition in insolvency against debtor by 
an unregistered firm—If barred by S. 69 of the Partnership ‘Act. 

. Gteditors who constituted a firm and had not registered them- 
elks presented a petition in insolvency under S. 9 of -the Pro- 
vincial. Insolvency Act against the debtor. The District Judge 
dismissed the petition as not maintainable, relying on S. 69 of the 
Partnership Act. 

‘Held, that a petition, for the adjudication, ae a aches as an ins: 
solvent is not a proceeding to enforce a right: arising from a contract . 
between him and his.creditors. The disability of the _ partners to: 
enforce the debt dué to'them does not deprive ‘them, of ‘their right 
to file ; a petition. in insolvency. ° 
hee. Rangachari for Appellant. 
“M.S. Ramachandra Rao for Respondent. 


co ee ght ee ead 


voa peran 





xo | Varadachariar and i, tgd past ius. nA Se No. 98 of 1984. 
Pandrang Row, JJ. f as SGN ESE a 
7th September, 1938. a Ly 
Parinership—Inférence fro fr rom ‘onilngt=“Conlinuous association 
in in business) ar: of commencement of relationship ‘not known. 
"Partnership can ‘be implied’ front” ‘a ‘Tong’ ‘course “of ‘conduct. 
The mere fact that it Ís- nöt possible td fix a "specific ‘date ‘as to the 
commencement of that relationship-does not preclude the ifiference 
of a partnership, when for many years the. parties, have carried on 
*buisinéss‘on'a basis which is only attributable. to some ‘Stich’ Yeldtion- 
ship, for example, long connection with’ ‘the "oasis, active’ ae 


Peon in ‘the business and its income. .? . i 
` Werot v: Burnand; (1827) 4° Russ, 247% 38 ER: 798, relied'ont. 
. TheiA dvocate- General’ ¢ Sir: Ae ‘Krishnaswanit- aoe) and C. 


A. s eshagiri "Sastri for Appéllanti. ra 


vee Ses Srinivasa: Aiyangar. TE RS Venkatarama Sii K; "R, 
E Aiyangar and K. N aranma eiangor, for Rebpon- 


a Ree 





dent. Pe en jot 
CoS Ye. Pee ae ee i Ral ons . oN . 
ee ha 
Kang and Krishnaswami C. M. A. No. 277 of 1987 
LEGIT. TH Aiangar JJ | Munot OR. ov hta GEENT, 
13th September, 1938. ETE er erro Y é 
ES oo aie (I y a 1912), Ss 62 nguisiton wnder“Criunde 
ie eRe Sash AAA Ob Wag PRS A ag te 


No person A be made the subiect ‘of an Aoa ~atidar 
$..62 of the Indian: Lunacy -Act,-unless ‘theté are: goodrand : sub- 
stantial reasons which will generally ‘include sone: medical PARVON 





for,ordering. ha Oe Oe. ee teen Dr Ae CBee abe Hy 

one P; Chandie Reddy. and:R: Ramalinga Redd: for Appellant yi 

J-RoGundappa Rado for Respondent. - av ovata: agez iva 

ge pay ie ra agit gs “rnd Td h kiyi) 

Pyar pty nsi eung untai Hape ores ig] 

Wadsworth, J. anebo t ae A. No. 587 of 1934, 
16th, e An 1938, He EY vei 

“MLR eas ` Ie E N 


Civil Procedure CeO. 26. t. 9—Issue of commission to 
prepare a plan—Plan found to be defective—S econd C ommissioner 
appointed: to ‘prepare’a further plan--Both Plans, considered by 
Count Bioceair e, if rong: i 


“phe: ‘Cour® issued a commission t a` “person ‘Telined" in awe to 
prepare‘a plari atit thé plan préparéd’ ‘by -hinr was Younid to be tiot 
very: satisfactory. :. Eaen:anothen personitrainedvin: survey! was 
sey to prepare a; further plan; to Supplement thé fest! koms 
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‘mission. The Court considered both the plans: and adjudicated on 
the rights of the parties. 

Held, that the procedure was not wrong, 

A.LR. 1922 Mad. 219 distinguished. 

T. E. Ramabhadrachariar and $. Thyagarajan for Appellant. 
OR, Somasundaram Aiyar for Respondent, l 

G.S.V. 
Buea and: Lakshmong Rao. ee f 5 RT.69 of 1938, 

19th September, 1938. 


Evidence Act, S. 24--Person. in ETTE of 
Village Vigilance Committee—Statement made to--Relevancy of. 





The President of the Village Vigilance Committee is a person 
in authority within the meaning of S.-24 of the Evidence Act. A 
statement. made to him by an accused is irrelevant under that 
section, $ 

` © K. Krishnamurthi for Accused. 

Public Prosecutor (V.L, Ethiraj) for Crown. 
— G&S. V. ee - 
Varadachariar and Pandrang Row, JJ. . A. S. No. 148 of 1935. 

20th September, 1938, 

Land Acquisition, Act. (1 of 1894), S. 23—-Market value— 
Computation of—Land purchased by claimant 4 years back—Fall 
in price alleged—Burden of proof. 





Wherea piece'of land was acquired by Government four years 
after. it was’ purchased by the claimant, the claimant is -entitled 
to receive compensation at the rate of what he- actually: paid 
for. a’ good portion: of the land acquired in the absence of 
evidence to prove any real fall in value of that land or similan land 
in the vicinity. The burden lies on the party who asserts that 
hate was a fall in the price of land to prove it. 

A Lakshmayyo' for Appellant. 

The Government a enger (B. Sitarama Rao) for Respondent. 

G. S Ve : oes 

Venkataramana Rao, J. . S., A. No. 761 of 1934. 

l 20th September, 1938. 


~ „Sale of Goods Act (III of 1930), S. 20-—Passing of eee 
ZP endor restricting the power.of vendee to alienate goods. 


. Where. the.vendor intended to restrict the power of the vendee 
fo: -alienate the goods yntil the.sale price. was paid, ves 


75. 


Held, that the above circumstance does not connote that the 
vendor has retained the power of disposal in him. The owner- 
ship must be deemed to have: passed to the vendee. 

Srinivasaraghavan and Thyagarajan for Appellant. . 

K. Rajah Aiyar for Respondent. 

G:S.V. 5 


Leach, C.J. and Madhavan Nair; J. ` O.S.A. No. 64 of 1987, 
2lst September, 1938. l 

Administration—Suit for—Creditor—Right to be made a 

party. ` - . 

A person who is admittedly not an heir, and if anything, is 

merely a creditor-of the estate is not entitled, to be made a party in 

an administrative -suit.. : 

B: Somayya, R. Venkatasubba Rao asd D.C.. Raghaviah ii 
Appellants. - ; 

A, Kuppuswami and M. Natesan fot Reepandenis 

G. S. V. p 

Wadsworth; Jo ; © S.A, No: 557 of 1934, 

21st September, 1938. l. 

Decree=—Suit to set aside on TT of frend Decree 
obtained by perjury=-Maintainability of suite. ` 

A suit was: brought to set aside an ex" parte deetee on the 
ground of fraud. The only allegation of fraud was that the defer> 
dant’s case was based on gaud evidetice and he prevented: dué 
service of notice: These allegations were put forward atid’ iiegatived 
im the application to set asidethe ex parte decree, 

Held, that suit is not maintainable. The fraud alleged: should 
be something extrinsic or collateral to the subject-matter of the 
suit in which the decree was obtained. 

LL.R. 29 Cal, 395 (P.C.)) explained. an 

-3 L.W. 572, LL.R. 29 All. 212, and ILL.R, 1 Rang: 500 
followed. 

T. M, Krishnaswamt Aiyar and M. Murugappa Chettiar for 
Appellant. 

K. S. Champakesa Aiyangar and M. Guruswami for Respon- 
dents. 

G.S.V. ——— 

Burn, J. ` C.M..S.A, No. 125 of 1937. 

22nd September, 1938. l 

. Will—Construction—Alternative DEMOS Ay to be eeneaned as 
contingent, he . 
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uu Where the ‘bequest’ was'to ‘the daughter for ‘life; ‘after her to 
hér-sons or the- male: ‘ieirs of-her'sons, but theré were no«naleheirs’ 
of her daughter's son-in : -existence, at the time Pa there. were her: 
daughter’s.sons,. er. noi s a ee AT OR Sey 


sk a gaa Ges Det +S. 


Held, the saan is of course, siceraaies but itidoes not there- 
by become contingent. The grandsons get a vested interest.” , 


~: -Ch Raghava Rao for Appellant, ee ee ee as 


SNE one oy 
WREN t 


V. Govinderajachari for Respondent. Tg tens 


o (Gi. Ve as meo uree: Sele he ts 

ce and Krishnaswami C. M. A. Nos. n and 322 of 1936. 
"Aiyangar; JA Fas pe PG OLI ECR a 

2nd September, 1938. . eae fe See ee ey emt: Yia 


pace 


Hindu Law—Joint fainily—S ons ' Kabilit —TVbi pis by! father 
““Acqnisition of ‘property-—Dismissal” ‘of suit’ as against Sons— 
Decree against jather— Execution, petition to sell shares of Sots 
If maintainable=2F ather becoming insolvént—Provincial 4 nsolvency 
Act, S. 28 (2). ea 


C ccAsultiwas'brought for damages against a father and his sons 
on the ground that he had unlawfully trespassed upón the property 
of. the-plaintiff arid ptevented him from enjoying its -fruits. -The 
father had enjoyed the benéfit of his trespass and acquired:property. 
on ‘behalf of himself.and his sons, The,suit was decreed :as-against 
the father, but dismissed as agaihst the -sons, ‘The’ fates Became 


sale: of.the: shares: of the sons in ihe family. properties, és e Louk Ya 


ws ae 


Held, that thesoris-weré liablé to: “tefund the: money senimi 
téceived by theim father.. o aiea eee ee 


ge 


3 ALW., ‘606; ‘Watiedton.t! > : ue Wee hoe noe ey ca it ue 
The sons could not contend that as” the suit was ‘didssed 
against them they were no longer liable. ce E, 


Phe: ‘execution petition“ is not'batred' by the terms’ of S. pe 
(2) of the Provincial Insolvency Act. wey 


tut Sea "Srinivdsagopaldchart for Appelldnt-in both: * 





_K. G, Srinivasa Aiyar for Repondenf i in onie ae aa ae 
Ele vy? Sita AN thew E 
Varadachariar and PESE Appeals Nos. 119 of 

fe Abdur Rahman, JI. és 1938 “one 12 of 1934, 


27h September, 1938: ` T z 


. Presumptions—Lunacy—Once luyiatic Ff -continiuaiice of 
hihat càn be? bresamed Senile" dementia of an: ġid- ian- Pre- 
sumption of continuance. eka: 


27. 


. Whether- the rule laid down in I.L.R, 40 Mad. 660 that the 
effect of an adjudication that a person is a lunatic is to raise a 
presumption that he continued to ‘be of unsound miind until the 
contrary is shown is confined ta cases where he is so found by 
inquisition, or not; in,a case where the mental incapacity. proved is 
senile dementia in the case of an old man, it is reasonable to pre- 
sume its continuance than its discontinuance and the onus will be 
upon persons who wish the court to uphold transactions entered 
into by the patient subsequent to this date to prove that the tran- 
- sactions were not vitiated on the ground of his incapacity. - 


K. Sreedharan for Appellant. 


G.N. Tirumalachariar and B. Narasimhahariar for’ _Respon- 
‘dents. | j 


o sk e a 


King and Krishnaswamt Aiyangar; JI. CMA. Nö 129 of 1937. 
v 2th September, 1938. ` ' : 

` Provinciat Insolvency Act (IIT of 1907)—Adjudiéation under 
Final declaration of dipidend—Subsequent acquisition of proz 


perty by insolvent—Sale of that property by Ries Ign: of O ficial 
Receiver to claim title to it, 


An’ adjudication was made under the provisions of Act ITI of 
1907 under which the insolvent was under no obligation to apply 
for a discharge and he ‘in fact did not apply for a discharge. 
After the adjudication - the ‘Official Receiver realised the ‘estate, 
made a distribution of the final-dividend in 1915 and transmitted 
the papers to the Court.. Fhe insolvent subsequently became an. 
earning member and with such acquisitions made:i in 1928 purchased 
certain property which he sold to his wife. The Official Receiver 
claimed: in’ 1936: that the: property ‘should be applied ’ and 


administered according-to the Insolvency Act, as ‘it became vested 
in him. 


Held, ‘that the iiasivet; the Official TE aad the creditors 
had acted’ on the. footing that the insolvency had closed. The 
creditors as well as the Official Receiver were estopped from claim- 
ing that he as representing the creditors, had a title to the property 
wince he could assert as against a purchaser” from the insplvent. 


P 9.Ch. D. 312, (321),. relied on. 
Kasturi S eshagirt Rao for Appellat 

CO ` Respondent 'not representéd... °° ong btn N od 
GSV ee 
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Lakshmana Rao, J.. ; © Crl. R.C. 354 of 1938. 
-29th September, 1938. . 

Cr. P. Code, S. 145—Applicability—Dispute relating to 
_ shares in fish in tank and channel. 


S. 145 of the Cr.. P. Code is not applicable where the dispute 
between the parties relates to their respective shares in the fish in 
a tank and channel. . 

J.S. Vedamanickam for Petitioner. 

S. Rdjappa for Respondents. 

The Public Prosecutor on behalf of the Crown. 

G. S. V. l i ; - 

Wadsworth, J, S. A. No. 735 of 1934. 
29th September, 1938. . 


Legal Practitioner—Admission made in notice—Explanation 
from the bar—If admissible—Proper. procedure. to be followed, — 





‘Where an admission was made by a lawyer acting under 
instructions, in a reply notice on an important point affecting his 
client’s ‘case, if itis desired to explain away that admission as 
due to a mistake of the lawyer, then the explanation should be 
given inthe form of evidence on oath subject to cross-examina- 
tion, A statement made by him from the bar to explain away the 
admission should not be taken into consideration. 

T. R. Srinivasa Aiyar for Appellant. 
M. Krishna Bharathi for Respondents. 
G.S,V. 


Pandrang Row, J. C. R; P. Nos. 1153 and 1631 of 1985. 
30th September, 1938. l 


Contract Act, Ss. 148 and 149—Goods sent by A without 
order to B—Repudiation by B—Relationship between parties— 
Sale of goods Act, Ss. 42 and 43. : 

A sent goods to B without any order in the hope that B would 
retain them and try to sell them but B repudiated the goods and 
wrote to 4 that he did not require them. A then wrote to B to 
keep them as his (4’s) goods. 

Held, that A constituted B as his bailee. The relationship 
between the two was not that of seller and buyer in respect of the 
goods. Ss. 42 and 43 of the Sale of Goods Act do not apply to a 
case of goods sent on the chance. that they may be accepted. 


K. V. Ramachandra Aiyar for Appellant in C.R.P. No. 1153 
of 1935 and Respondent in C.R.P. No. 1631 of 1935, f 
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P.S atyanarayana Rao and K.K. Gangadhara Aiyar for Res- 
pondent in C.R.P. No.1153 of 1935 and Appellanti in C.R.P. No. 
1631 of 1%85. 


G.S.V. Ses 
Abdur Rahman, J. C. R. P. Nos. 499 and 5.0 of 1936. 
30th September, 1938. 


Civil Procedure Code (V of 1908), O. 22, r. 3—Application 
under—Sufficiency of—Real heir not made legal representative 
—Application by a person claiming interest in the suit to be 
made a legal representative. 


Where a person claiming an interest in the suit as the pur- 
chaser of the whole of the outstandings of the business belonging 
to the deceased plaintiff applied to be made a legal representative 
of the plaintiff who had left a son, 

Held, the application came under O. 22, r. 3 of the C. P. 
Code, though it was not made with the object of bringing the 
deceased plaintiff’s son on the record, as his legal representative 
and the suit cannot be held to have abated. 

5 I.C. 514, and A.I.R. 1926 All. 156, relied on. 

LL.R. 15 Pat. 82, distinguished. 

K. S. Champakesa Aiyangar for Appellants. 

N. Srinivasa Aiyangar and C. R. Balangamayya for Respon- 
dents. 

G. S. Vs, 
Varadachariar and Abdur Rahman, JJ. 
5th October, 1938. C. M.S. A. No. 134 of 1934. 

Execution—Decree against a member of an undivided’ Hindu 
family—Decree holding his trd share liable—Sale of the 4rd share 
—Application to set aside by another member of the family—if 
maintainable—Attachment before judgment against father—Son 
added as legal representative—If attachment became inoperative 
on father’s death. 

A suit had been instituted against the 1st defendant, the 2nd 
defendant his father and the Grd defendant a brother of the Ist 
defendant. As the Ist defendant died, 4th defendant was added 
as his legal representative. The case went to arbitration and a 
decree in terms of the award held that the 1/3rd share, which the 
4th defendant as son of the 1st defendant had in the joint family 
property, was liable for the suit debt. Defendants 2 and 3 were 
exonerated, The plaintiff attempted to bring the 4th defendant’s 
1/3rd share to sale. The 3rd defendant filed an application object- 
ing to the execution sale. 
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: Held,-hethad no, locus standi, to, present the application. No 
piaeeedings are sought, to,be taken: against. him or his-interest in 
the family property. The mere fact that he is an undiyided memb er 
of the coparcenary of which 4th defendant is also a member will 
not. suffice to give hima locus standi to maintain the application. 

LLR. 57 All, 201; ‘followed. Tarau oa eaS, 
- Where there was an attachment. before „jyðgment against a 





attachinent before. judgment made, daring the life time of ihe father 
does not become inoperative’ because the ‘decree "was not passed 
during, his life time. Cases dealing with ‘the effect of ‘attachmeny 
before judgment ` in personal actions against ‘individiial coparceners 
have ` no "application, ' betatise heré“the ‘son ‘will be’ liable ` for, thè 
father’s “debts ‘notwithstanding ‘that the father’s property might 
have survived to the. son and evetl in the’ absence of any attachment 
obtained’ 'duritig: ‘the: ‘father’s $ lifetitie: D ae oe 
T Sanjanarayaiia Rao’ for’ ‘Appellant. [ ae se ak ce 
“ae M. Krisinaswami Age. and A. Léa for «Regie 
dents. ey cae 
oyy, TOISH esi, 
Abdur Rahman,J. ; 
ist November,’ 1938. an 
“Provincial” Insolvency Ack ‘( p ‘of 1920 i S. “51 Right of 
Official Receiver to obtain refund of “ Benefits of Execution”. i 
A decree-holder who has obtained rateable distribution under 
S. 73, Civil Procedure Code, and.is: liable to refund ‘thé -beñefit-of 
theexecutjon tinder S. 51 of the Provincial Irisolvency’ Act. is not 
entitled:to retain, the costs of the suit in which. he obtained the 
decres and,of the execution proceedings. . ov, E3 
: EL. R. 57-Mad.-330: 63 M.L.J. 402, doubted. 
42 M: LJ. 361; referred to and distirigtiishéd. 
"KAS ankaranarayanah fot- U. Ramachandran. for Appéllant. 
_ K, Kuppuswaini for Respondent. i 
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ŝli 
The Chief Justice - 5. O.S. AL No: 49 of 1936, 
Madhavan Nair, i. 
29th September, 1938. 
Contract Act (IX of 1872), S. 233—Agents personally liable 


on certain contracts—Plaintiff proving against them in insolvency 
—lf precluded from suing their principals. 


Where a person who claimed damages against agents in _ 
respect of certain contracts on which they were personally liable 
proved in insolvency against them he is not precluded from sub- 
sequently maintaining a suit against their principals, on the ground 
that the agents acted for undisclosed principals. 

The view of Coutts-Trotter, C.J., in LL.R. 49 Mad. 900, 
dissented from. 


T. L. Venkatarama Aiyar for Appellants, 


V.V. Srinivasa Aiyangar and R. $ undararajan fopi epoi 
dents. 


G. S. V. puss 


` Varadachariar and Apol No., 151 of 1934. 
Pandrang Row, JJ.. i 
5th October, 1938. 


Tort—Accident by collision of two buses—Injury to and death 
of a passenger—Claim by representatives under Fatal Accidents 
Act—Both drivers found guilty of negligence—Joint decree against 
owners of buses—If proper—Liability if joint—Drivers, if joint 
tort- feasors.. 

` While driving ina road-26 feet wide two buses coming in, oppo- 
site directions collided in the middle of the road and. it was found 
that it was aresult of the drivers of the two buses persisting in 
driving on.the metalled portion of the road each declining to make 
room for the other to pass by. One Y,a passenger in one of the 
buses, died.as a result of the collision. The representatives'of V 
filed .a suit under the Fatal Accidents Act for damages ‘for loss of 
the life of V impleading the owners of both the byses as deferi- 
dants and the trial Court gave a joint decree ae both the 
defendants.. , RE 

"Held, that as both the Ias persisted in dring Without 
making room for the other to pass by, both the defendants must: be 
held liable. 


. L.R: 13 A.C. 1, relied on. 


Even assuming that the reidhi case is not a case of a joint 
tort, yet it will not necessarily follow therefrom that the damages 
should or could be assessed separately as against each of the defen- 


dants. The case will fall in the category of cases of injury 
NRC 
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ariging, from “eomposite negligence”. In sucha. case, the-plaintiff 
is not bound to a strict analysis of the proximate or immediate 
cause of the event to find out whom he can sue, Subject to the 
rules as to remoteness of damage, the plai ntiff is entitled to sue 
all or any of. thé negligent persons and it is no concern of his 
whether there is any duty of. contribution or indemnity as between 
those persons though in any case he. cannot recover on the- whole 
more- thin his whole damage. ` 

(1923). 2408, 112, applied. ` l 

: (1938) T K. P. 540 and 34 T.E.R. 108, because” 

- K. Rajah Aiyar ; and-R. Rangachari for Appellant. 

K V. Ramaseshan for Te poaa l 

"SV.V. Tae : a 2 . 

Wadsworth, Í , S.A. No. 266 of 1934. 

7th October; 1938 to, e o 

-Transfer of Property Act (IV 7 1882), S.122—Deed of gift 
registered—Non- -acceptance '3 n revocation by 
donor-—Validity of. - 

_ Where. a deed of gift was registered: -but there were no change 
of possession’ and .no delivery of the deed to the donees, nor 
was there any acceptance by them and the -donor a 
revoked it, FrN 

~ Held that the gift is “Jacompléle and the ieee is not barred 
from revoking ‘it. Registration, will not convert that which is not 
a “complete transfér ‘into a complete transfer, - 

7 LAV. 339; explained. 

I.L.R. 50 Mad. 193 (P.C.) and LL.R. 54 All. 534, ana on. 

© P Muthukivinaraswami, Mudaliar for Appellant. 

O R.S Chanipakest Aiyangar for Respondent. 
TOGES V o a l 
o T o Búri, Ja K x M: 3 A.. No. 31 of 1935, 

17th Oétober, 1938. - we 

Civil Procedilre: Code a of $608); O. 21, r. Bre nepali af 
decree holder—Propet order to be made—Order, of. rejection— 
Keal effect of. 

: If the: Court ‘is’ ' unable ‘to ‘proceed with ‘the application Jar 
execution by reason of the decree-holder’s default, it is obliged to 
“dismiss” the ‘application’ unless for some “sufficient reason it 
decides to.adjourn tthe: .procċedings to--a: future date. “Where 
in the above circumstances the Court called the order, an order of 
rejection and not an order of dismissal, ‘the oc is: clearly an 
grder of dismissal. 
~ "PLS atyanar ayana Raa saa s. y enugepol Rao for Appellant: 

“K. Ko n for s Reposen, Da i ae 
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“Ring, J. e M. S. As Nee of.1-37, 
‘Lth October, 1938. jae 
~~ Civil -Procedure- Code Ka of 1908), 0, 21, rr. 99 and 103— 
Application for * recovery ‘of possession—Dismissal on, “the, 
ground of non-existence of WEN ras ads boundaries—Proper 
remedy for'decree-holder >>. peat 
- The executing Court ‘rejected an application for, recovery bf 
possession after removal of obstruction’ on the ground , that there’ 
were no specific’ well-defined: bouridaries ‘separating ` the lands of 
the decree-holder and the judgment-debtor as per the ‘decree. The 
decree-holder : ‘applied for the appointment of a commissioner to 
demarcate the boundaries and for the delivery of possession.” 
Held, that the decree-holder was not bound to file a suit under 
O.-21, r. 103 and no order. was passed under O. 21; r. 99.. ` 
K. Kuttikrishna Menonand K. Narayana Marar for Appellant. 
ALP, Viswanatha S astri for AERE l 
AN | fe aed te Be 
. Wadsworth, J. °°. 00° 7 S SS, A. No. OORT 
11th October, 1938. aie ts 
Evidence Act (I of 1872), Ç, 32Statement ie in. mi 
Admissibility of—Subsequent cancellation of will—Effect, 1! 
A statement made in a will by_a testator acknowledging an 
obligation to, her daughter is admissible under S. 32 of the Evid- 
ence Act. The fact that the will was subsequently cancélled does 
not make the-statement less. admissible, though it may -b¢ treated 
as a warning against relying too strongly upon the recitals. 
` N. S. Mani for Appellant. m Ea a a 
B. Someyys for PEAR a a oa ne Pha’ oil hy a 





GSN. = arenes ae : RAN 
. Wadsivorth, i OE Es oS is. A: No, 85Viof: 1984, 
13th October, 1938, ©- 0 8 PPLE ds eae GAAS 


. Madras’ Estates Land Act (T of 108), S. 151—Sinall- palin 
of holding. used as a cattle-shed ‘and for storing. ‘manire—H. olding 
if rendered unfit for: -agricultural purposes-—Diversion of land 
bie agricultiire—W hen becomes’ ground for ‘evictions: + — 2 

The- -occupation ota small portion. ofa ‘holding’ as‘a: ‘caltle shed 
‘and for storing manure cannot’ legitimately- -Le-treated as an occupa- 
tioti rendering thë holding: as -à ‘whole- unfit’ ‘for | agricuttute: 
Mere diversion of land from agriculture i i5- ‘nót a “ground. for“ ‘evic+ 
tion, provided that diversion does'not by its: ee snipe the 
value of the land for future’ agridaltute: pihe baker 

`A. Swaminatha Aiyar and S. Thiagaraja Aigar: fo} “Appellant, 

K. S. Champakesa Aiyangar for- -Respondent. «' 

G. S. V, oe 
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C. M. A, No. 22 of 1937. 
17th oe 1938. 


. Land Acquisition Act (I of 1894), Ss. 3 (d), 30 and 32 
Decision ofa Subordinate Judge under S. 32—If a decree— 
Competency of appeal. 

The decision of a Subordinate Judge (who is a special judicial 
officer appointed to perform the function of the Court under the 
Land Acquisition Act) under S. 32 of the Act on a reference 
under S. 30 isa decree and an appeal from that decision lies to, me 
District Court. 

LL.R, 45 Mad. 320 (P.C.) and LL.R. 52 Mad. 142, relied on. 

LL.R. 54 Mad. 722, distinguished. 

. LLR. 59 Mad. 554, not followed. 
C, Narasimhachari and M. E. Rajagopalachariar for Appellant. 
R. Kesava Aiyangar for baa waa 

G.S.V. ; aS 

Lakshmana Rao, J. ` Cr. R. C. No. 801 of 1938, 

18th October, 1938. D 

Evidence Act (I of 1872), S. 123—Accidents Co to 
be treated as a privileged document.. 
~- The Accidents! Register is not a privileged document and ; a 
Magistrate cannot refuse to send for it. 

V. Viyyanna for Petitioner. 

` UThe Public Prosecutor (V. L., Ethiraj) for the Crown. 


Vs ; . 
The Chief Justice and Madhavan Nair, J. O.S.A. No. 3 of 1938, 
48th October, 1938. 

Transfer of Property Act (IV of 1882), Ss. 4, 59 and 100— So 
far as may be’ in S. 100—M eaning of—Debentures of Rs. 50 each, 
issued by a company—If to be registered under the Registration Act. 

Where a company issued debentures of Rs, 50 each, and the 
debentures were registered pursuant to S. 108 of the Indian Com- 
panies Act, but not:registered under the Indian Registration Act, 

Held, that they were invalid for wantof registration by reason 
of S, 100, Transfer of Property Act,read with S. 59, even ifonly a 
charge was created by them. The words ‘so far as may be’ in S. 100 
of the Transfer of Property Act donot have the effect of taking 
S. 59 out of the purview of S. 100. By virtue of S. 4 of the 
Transfer of Property Act, S. 59 has now to be read as pene saree 
nee to S. 17 of the Registration Act. 

-44 L.W. 488, distinguished. 

D, Suryaprakasa Rao for Appellant. 

-K.S,Narayang Aiyangar, $S. ARREN athi- ind 7. K. . Thiru- 
venkatachari for Respondents, 

G.S,V. 


Varadachariar and — C. M. P. No. 4192 of 1938 in 
Abdur Rahman, JJ. Appeal No. 152 of 1934. ` 
` 20th October, 1938. 

The Madras Agriculturists Relief Act (IV of 1938)—Suit on 
mortgage—Mortgaged properties sold in execution of money 
decree—Purchaser defendant to mortgage suit—If can claim 
benefit of the Act as an agriculturist—Purchase in 1933—I f liability 
existing in 1932—Limit of relief if to be confined to the propor- 
tion of properties in his hands. 

A suit was filed for recovery of money due under a mortgage 
deed dated 27th July, 1929, executed by first defendant in favour 
of the plaintiff. In execution of a money decree obtained against 
the mortgagor, the eighth defendant purchased the equity of 
redemption in a portion of the hypotheca in 1930 and sold the 
same to ninth defendant in 1933. Thé plaintiff claimed to bring 
to sale the properties purchased by ninth defendant as part of his 
mortgage security.. It was found that the mortgage was true and 
supported by consideration and a decree was passed for full 
amount due thereunder. Ninth defendant is an agriculturist 
within the meaning of Madras Act IV of 1938. The question was 
if this liability is a debt within the meaning of S.3 (3) of the 
Act. 

‘Held,. the definition cannot be restricted to cases where a 
person is personally liable. The word'‘due’ does not necessarily 
imply that it must be recoverable by imprisonment of the debtor. 

Clause (3) is wide enough to cover every person who is in 
any manner liable, either because he is personally liable or because 
he is liable on account of the possession of property and takes in 
his heirs, legal representatives or assigns. 

_ As for the contention that liability of petitioner was not one 
falling within S. 8 as he purchased only in 1933 and his liability 
was not one subsisting prior to 1st October, 1932, 

Held, his liability is traceable to the original mortgage and 
his purchase was not the basis of any new liability. 

Also the liability cannot be limited to the extent of the 
properties attributable to the property in n the possession of the 
petitioner. 


K. V. Ramachandran for Petitioner. 
- N. Somasundaram for Respondent 


S.V.V. 





.. King, J. . a AG M: S.A. No. 135 of 1985. 

20th October, 1938. 

Civil Procedure Code (V of 1908),...S. 73—-Rateable . distribu- 
tion—Amount got wnder—How to be adjusted—Decree consisting 


J 


8p 


of two debls- due by two sets of defendants—Money. neatised by 
sale of the properties of one set of defendants. 

Under a decree, a‘certain sum was payable by Ist and 2nd defen- 
dants and also a. further sum by way of costs not only by them but 
by the 3rd defendant also. The decree was executed and money 
was realised by the sale of the properties belonging to the first 
and.second defendants alone.. The decree-holder pecelvede certain 
amount by way of rateable distribution. 

Held, that the decree-holder could not claim that the money 
received by him must all go towards the satisfaction of the debts 
due by defendants 1 and 2. He must give proportionate credit 
even in respect of the debt due by the third defendant, as: he 
(the decree-holder): got the pene amount because of the total 
of. the two debts. . ; 

Bardswell and others v. Lydall, 131 E.R: 189, Rel. on. 

B. V., Ramanarasu for Appellant. 

- K., R. Lakshminarasamma for Respondents. 
Tio GaSe V: rr 

Varadachariar; J. ‘C. RL P. Nos. 1317 and 1561 of 1986. 

21st October, 1938. 

Civil Procedure Code (V of 1908), O. 9, rr. 6 and 7—Onie 
of the defendants declared ex parte—Suit adjourned—Issues 
framed and evidence not recorded—Application to file written 
statement and adduce evidence—M aintainability of. 

One of ‘the defendants in a suit did not appear on the first 
héaring date and he was declared ex parte. His application to have 
that order set aside was dismissed. On the next hearing date, he 
applied for permission to file a written statement and to take further 
part in the conduct of the case. The other defendants had filed 
written statements, certain issues were framed and no evidence was 
yet recorded. The lower Court held that he could be permitted 
only to cross-examine the witnesses on the other side, without letting 
in any evidence on his side and that he was not entitled to file a 
written statement at that stage. 

Held, that applying the principle in 49 M. Bye 273, so far as 
future proceedings are concerned, no distinction can be drawn 
between the liberty to cross-examine the plaintiff’s witnesses and 
the liberty to -adduce evidence.’ The defendant should not be 
deprived of an opportunity to filé a written statément, the case 
having not made much progress. - 

TLR. 51 Mad. 597 and A.I.R. 1931 Nag. 122, toed to. 

L. V. Krishnastwami Aiyar for Appellant. 

Pads enone ‘Rao for ee i AE ET 

ESV. Cade ess T e 
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eS oe Ja o a i CMA. No. 416 of 1936. 
. “24th October: 1938. : 

. Civil Procedure-Code (v of 1908), So 149 aa O. 33,r. 15— 
Relative ‘scope—A pplication to sue in forma pauperis—Dismissal 
of—Grant of time to pay court-fee—Plaintiffs directed to pay the 
defendant’ s costs—Petition registered as plaint on payment of 
court-fee—Costs paid subsequently—Maintainability of suit. 

The plaintiffs applied for permission to sue'the defendant in 
forma pauperis on 30th July, 1930. ‘That permissién was refused 
on 21st August, 1931, by an order which also directed the plaintiffs 
to pay the.defendant’s costs. The plaintiffs asked for time to pay 
court-fee. The matter was adjourned to 30th September, 1931. 
On that day the court-fee was paid and the petition was registered 
àb a plaint. The defendant raised a ground of defence, namely, 
that as the plaintiffs had not paid his costs, they were debarred by 
the provisions ‘of O. 83, r. 15-of the Civil Procedure Code from 
maintaining the suit. On 30th August, 1933, the panii: paid 
the costs into Court. ` 

Held, that S. 149, Civil .Pr ocedure Code, done not apply to 
the case. When’ court-fee was paid by the plaintiffs on 30th 
September, 1931, the suit was not properly instituted under O. 33,. 
ri 15. i 


ALR. 1936 All. 584 (F.B.) and AIL R. 1937 Rang. Ae, 
followed, 


16 C.W.N. 641, 46 M.L.J. 254 and A.LR. 1937. All, 7a, 
referred to. 

As the costs were in fiet paid, the suit must be treated as one 
validly instituted on the day on which the costs-ware paid, namely, 
30th August, 1933. 

69 M.L.J. 791, followed. 

K, R. Rangaswami Aiyangar for Applian: 


_ K, Venkateswaran for Respondent. 
GS. V. S: 
[F.B.] 


‘The Chief Justice, Madhavan Nair | O.P. No. 118 of 1937, 
and V aradachariar, JJ. - 
“26th October, 1938. 

‘Income-tax Act(XI of 1922), Ss. 4, cl. Oe carrying 
number of businesses—Loss i in some and profit in. others—All 
‘income to be looked at 4 deciding if assessee has earned ee 
taxable. a 

Where an assessee carriés on two money- ending Gasiuesses 
outside British India in close proximity both being his sole 
businesses having current transactions and controlled by him and 
where one of the two businesses has suffered loss and the other has 
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profits and the assessee has received remittances from both, in 

determining whether the remittances so received are his income, 

profits and gains under S. 4 (2)of the Income-tax Act, the results of 

both the businesses should be considered together and the assessee 

is entitled to set off his loss in one business against the profits of 

the other business to arrive at the resultant „profit available for 
remittance to be taxed. 

R. Kesava Aiyangar for Peun ees 

aus Patanjali Sastri for the Commissioner of EREOENE: tax. ' 

Ear na Rao, J. ; Cri. R. C. No. 490 at 1938. 
-26th October, 1938. 

Motor Vehicles Act (VIII of 1914), S. 16 and r. ag (a) 
(1)—Conviction under—Conditions. 

For the conviction of a person under r. 30 (a) (1) read with 
S. 16 of the Motor Vehicles Act, it is not necéssary that he should 
be the registered owner of the motor vehicles, 

G. N. Chari for Petitioner, i 

The Public Prosecutor on behalf of the Crown. 

G.S.V. 

-Venkataramana Rao, J. > S. A. No. 1192 of 1934. 
26th October, 1938. . as 

Civil Procedure Code (V` of 1908), O. 1, r. 8—Grant- of 
permission under—Subsequent revocation of it—Proper procedure 
Issue as regards the representative capacity—If can be raised— 
Community consisting of five families—Procedure under O. 1; 
r. 8 if can be adopted. 

: Once permission is given for the plaintiff to sue in a repre- 
sentative capacity under 0. 1, r. 8, Civil Procedure Code, it is not 
competent to the Court to put his representative capacity in issue 
in the suit. Ifit is intended to revoke the permission, it must be 
done by an order on an ae aac application béfore. the suit 
has proceeded to trial. 

In a case where the suit was allowed to siccaed to the stage 
of trial and the Court has come to the ‘conclusion that permission 
ought not to have been granted under 0.1, r. 8, it ought not to 
dismiss the suit but should accord leave to the plaintiff to amend 
the plaint by adding the necessary persons as parties to the. suit. . 

Where a community” consists only of five families, it cannot be, 
said that the parties are so numerous as to’ entitle the ‘plaintiff { to 
adopt the procedure prescribed by O. 1, r, 8, Civil Pipera Code, 

D. Ramaswami Aiyangar for, Appellant. . 

B. Somayya for Respondent. 

GS. oy year, 
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< a Burn and Stodart; JI. ` CAMA Nok 492-04119836. 
12th October, 1938. E OE A 
__. Provident. Funds Act (XIX, of, 1925), he and 4—Declara- 
oi nominating.” a ranger to’ receive, Provident Fund amovint— 


Ve o ‘made a O under ‘the Provident Fund 
Rules in favour of a lady whom he styled as his wife, nominating 
her as the:person.who ‘should be paid the amount at his credit in 
the event of his death.” The Court. found -that she“ was not his 
legally married wife’ The son opposed: her eo no to E 4 
‘succession certificate to draw the amount. - Bh beet ig 
; Held, that the son had ‘no: right to the Provident Fund a amount 
in preference to the lady. There -is-no provision in the-Act that 
only a dependant maybe lawfully nothinated: ` The rulès- ae 
out ‘the’ ‘provisions of S5: 3 and4- of the: Provident Funds Act, 


1928 M.W.N. 402, distinguished. pi a Paoa BIR Me 





Li.R.59 Mad. 855; rededor ore a Ee ro 
YE, Venkataramana Rao fòr Appellant. ;. 2. ioa Ta 
OM, S2Kivishnamurthi Sastri for Respondent.” Se era 
G.S.V. ! 5 k eu 
+ Wadsworth, Je a50 2 tos 7S, A No. 852-0f 1934. 


rey 


; 17th October, 1938. . . ; 

l ‘Hindi Lb A Claim: of properties as ees of 
their father—Father’s brothér claiming rights by survivorship— 
Compronvise-of conflicting claims—Properties given to daughiers 
to be enjoyed as of right—Nature of estate taken. eae 

A (brother of B) claimed „properties which were “alleged to 
belong to the joint family, by ‘survivorship and C ‘and D claimed 
those properties as daughters , of B. who was alleged to have died 
as a divided member. 

As a result of compromise A theni, thé claims of c and 
'D'weré in part ‘recognised. and’they were given some properties to` 
be enjoyed: a therm ‘as oF Ae ee terms ‘used: oes hakku' and 


mear CANA ae ae 

nent” ame: a aite froi" A: ' The- daisies at an estate 

'siñilat to that ye they ‘laimed, that i is, the: limited estate. oF a 
female. < te 

- ABTS. W. 464 (P.C.), distinguished: ae ae ae Eaa d 

- TPR. VERE ONT Sastri and y Siryanárëyana for ‘Appel- 


PÈ ubia foe te Tone” a. ees! i 


a CEE ae POSE ara he oaa 
at KA Couledaraidchakt and: K: Krishnamsirthi, for Respondent. 
yt GSV uopiaNele ITS abee no lawon sees ery 


NRC 


90 


. Burn-and' Stodart, FJ. . C. M. A. No. 2-of 1938. 
19th October, 1938. - 


Madras Debt Conciliation Act (XI of 1936), Ss.4 and 25— 
Application to the Board—Attention of the executing Court drawn 
to it—Stay of sale not granted—Continuance of sale-—Rejection 
of petition by Board—Confirmation of last bid—Validity of sale. 


A Court was holding a sale in the course of executing a 
decree. Before the sale was due to begin, the judgment-debtor 
brought to the notice of the Court that he had made ai-application 
under S. 4 of the Debt Conciliation Act. The Court refused to 
stay the sale proceedings without seeing a certified copy of the 
application to the Debt Conciliation Board. The Court ordered 
the sale to go on and took bids. After the judgment-debtor’s 
application to the Board was finally rejected by it, the Court took 
up the execution petition and confirmed the last bid. 


Held, that the Court acted without jurisdiction when’ it 
allowed the sale to goon. The sale was entirely without juris- 
diction and another sale should be held agam after fresh procla- 
mation. 


V. S. Narasimhachariar and N. Appu Rao for sient 
K. Bashyam a al and T: R. on riniwasan for Bespencent: 
G. S. V. , ae 


King, J. C. M. A. No. 134 of 1937. 
26th October, 1938. 


Civil Procedure Code (V of 1908), O. 41, r. 23—Remand of 
whole suit with permission to both parties to adduce fresh evi- 
dence—Legality—Opportunity had to adduce entire evidence in 
trial Court—Interference by High Court. 


In a suit raising the question of title of the plaintiff to recover 
Kattubadi and land cess from the defendants the trial Court raised 
the necessary issues and eventually dismissed the plaintiff’s ‘suit. 
On appeal by the plaintiff the lower appellate Court reversed the 
decree of the lower ‘Court, framed additional issues, and remanded 
the whole suit for trial afresh giving permission to both parties to 
produce all further documentary and oral evidence they desired 
to produce. The defendants filed the appeal to the High Court 
against the order of remand. 


Held, that all the necessary issues arising from the pleadings 
having already been framed by the trial Court and the suit having 
been dismissed for want of evidence on plaintiff’s side.the order 
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of remand giving a further opportunity to supply want of evidence 
on plaintiff’s side was not justified. 


Kasturi Seshagiri Rao for Appellants. 
K.V. Gopalaswami for Respondent. 
B.V.V, 


‘Abdur Rahman, J. C. M. S. A. No. 54 of 1936. 
27th October, 1938. f . 
Execution—A pplication for—Prayer not justified—Dismis- 
sal of application if proper. a : 
Where a decree-holder inserted a wrong prayer in an appli- 
cation for execution, the Court should not dismiss it in limine, but 
should have ordered him to amend his apputanon ar and if it thought 
fit to do so, he can be-ordered to pay costs: 
P. S. Narayanaswami Aiyar for Appellant. $ 
A. Bhujanga Rao and E. Venkataramana Rao for Respondent. 
G. S. V. 


Krishnaswami Aiyangar, J. : 

28th October, 1938. C. R. P. No. 42 of 1938. 

Civil Procedure Code (V of 1908), S. 73—Construction— 

‘Subject-matter of suit’ —Compromise decree not registered— 

Charge given under—-Decreé-holder if entitled io priority in 
respect of proceeds of charged property. 


The subject-matter of the suit in S. 73 of the Civil Procedure 
Code is determined by the extent of the claim made in the plaint 
and is not affected by what the defendant may plead in his 
written statement. A decree-holder who has got a charge’ over 
certain properties as a result of a compromise decree which is not 
registered can have no preferential claim in respect of the pro- 
ceeds of that property in a case of rateable distribution. 

K. Rajah Aiyor for Petitioner.. 

K. V. Ramachandra Aiyar for Runde 


č G.S.V, i te eee 


King, J. © C. M.A. No. 166 of 1937. 
28th October, 1938. 

Madras Co-operative Societies Act (VI of 1932), S. 51, 
sub-Ss. (5) and (6)—Mortgage by a member to society 
giving a survey number—Award by arbitrator—Subsequen 
attachment of another survey number in execution ofa money 
decree against the member in a Civil Court—-Letter by the Presi- 
dent of the Co-operative Society to the Deputy Registrar that the 
latter is the correct number of the mortgaged property, for 
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amending the award :by, giving this number—Amendment: by the 
Deputy Registrar after notice to the member but without notice to. 
the execution creditor—Execution creditor -buying the. attached 
property in execution—Society. buying the same _property subse- 
quently and obtaining possession—Amendment by the Deputy 
Registrar if can be questioned in thé Civil Court under S.51 (6) 
of thé, Act—Right.of execution PUREE to. fedeem the pro- 
perty. i T 

A Co-operative Society took a morie of a- property des- 
cribed by a survey number from one of.its members’ and obtained 
an award directing the sale of the same from an arbitrator. Then 
a simple creditor.of the member obtained a money decree against 
him inthe Civil Court and-attached another survey number in, 
execution, Then the President of the Co-operative Society wrote 
to the Deputy Registrar saying that the correct survey number 
of the mortgaged property was. the. latter and asking ‘him to 

amend the award by inserting that survey number'in the award. 

The Deputy Registrar amended the award after notice ‘to the 
member but without notice to the. attaching decree-holder. The 
attaching. decree-liolder. purchased the property in:exectition and 
subsequently the Society bought the same in. execution. of the 
award and got possession of it. In a suit for possession by the. 
money, decree-holder ‘purchaser against the society, Te 

Held, that the order of amendment by the Deputy Registrar. 
was-one passed by.him under the powers of revision vested in.him 

under S. 5L (5) of the Madras Co- -operative Societies Act and the, 

same was not liable to be questioned i m the Civil Court by reason, 
of S. 51 (6) of the Act. . l ; ` 

Held also, that’ the money decree-holder purchaser : was, 
entitled to redeem the property from the Co-operative Society.: 

M. Krishna. Bharathi and M. Chackalingam for Appellant. 

C, A. Seshagiri Sas asiri for Respondent: 


G.S.V. Wakes Keii 


93 


“Venkataramana Rao, J. S.A. No. ele of 1937. 
17th October, 1938. 

Hindu Law—Joint E TEET of family moneys by a 
member—Acquisition of properly by him—Rights of the joint 
family in regard to such property—Relationship between parties— 
Malabar law—T avazhi—Blending of income. 

When members of a family allow a manager or an individual 
member to acquire property separately with full knowledge that 
he has joint family moneys in his hands, profits or property acquired 
therefrom for himself cannot be claimed as joint family property, 
though the member may be accountable to the family for the 
moneys so utilised. Such moneys would in fact be advances or 
loan made by the members of the family to the individual meiniber 
or the manager. l 

A mixture of private income with tavazhi income would not 
effect a blending so long as accounts are kept. 


P. Govinda Menon for Appellant. ’ 
Srinivasaraghavan and Thiagarajan for Respondent. 


G. S. V. 





‘Wadsworth, J. i -= S. A. No. 968 of 1934. 
24th October, 1938.” i i 

Hindu Law—Joint family—Suit for maintenance.by minor 
coparcener and daughter against manager—M. aintainability during 
their father’s lifetime. ; 

A minor coparcener, who has beén denied maintenance and 
wishes to claim maintenance ‘should, during his father's lifetime, 
bring his suit in the alternative of claiming partition or maintenance 
as the Court thinks fit, unless. his guardian: decides to adopt the 
usual form of a suit claiming partition. 

The daughter of ‘a coparcener cannot, during his lifetime, 
bring a suit for maintenance directly against the manager of the 
joint family. When she has been denied maintenance the proper 
course for her is, to bring a suit against her father claiming 
maintenance out of his. properties joint and separate.’ After she 
has got her decree, she may, if necessary, enforce it by.the sale of 
her father’s share in the joint family properties. 

.  LL.R. 47 Mad..778 at 784 (P.C.), LR. 8 Lah. 360 and 
A.LR. 1936 Lah. 858, referred to. 


K. P. Ramakrishna Atyar for esas 
K. Subramanyam for’ Respondent. 


Œ. S.V. 
NRC 


` 
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`c King and Lakshmana Rao, JJ. R. T. No. 96 of 1938. 
31st October, 1938. 
` Evidence Act (I of 1872), S. 114, Ill. (b)—Evidence adduced 
by a witness—Corroboration if required—No attempt made: by the 
witness to prevent the crime—Witness if to be regarded as an 
accomplice, ; 

‘Where a prosecution witness who was in the company of the 
deceased when he was murdered, made no attempt to prevent the 
commission of the crime, and was described as a ‘passive accom- 
plice’ but she did not share with the murderer an intention that 
the deceased should be killed and was liable to be ss ca just 
as much as the accused was, 

Held, that this was insufficient to render the witness an 
accomplice and her evidence did not require corroboration under 
the provisions of the Evidence Act. 

S. Balaparameswari Rao for R. Venkata Rao for Accused. 

The Public Prosecutor on behalf of the Crown. 

GS.V. og l S 
Wadsworth, J. S. A. No. 1147 of 1934. 

1st November, 1938. 

Practice—Non-joinder—Civil Procedure Code, 0. 21, r. 63— 
Suit by a defeated claimant against the decree-holder and auction- 
\purchaser—Plaintiff’s suit decreed in the first court—Appeal by 
the auction-purchaser making only the claimant-plaintiff respon- 
dent and without impleading the decree-holder—Whether relief 
can be granted to the appellant. 

Where a suit filed by the defeated claimant against the decree- 
holder and the execution-purchaser was decided in favour of the 
claimant and the execution-purchaser appealed against the decision 
making only the claimant-plaintiff respondent without impleading 
the decree-holder, the appeal is not incompetent by the non-joinder 
of the decree-holder and relief can be granted to the execution 
purchaser against the plaintiff in the appeal. 

LL.R. 6 Rang. 29 (P.C.), distinguished. 

`K. S. Desikan for Appellant. 

C..A.Seshagiri Sastri for Respondent. 

G. S. V, l —— 

[E.B] . ; 
The Chief Justice, Madhavan Nair O..P. No. 176 of 1937. 
and Varadachariar, JJ. : ; 
1st November, 1938. 

Income-tax Act (XI of 1922 )—Firm—Taking over immovable 

property for debts due—If can be taken into account in n COmpynng 


profits. 
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`- Where a firm was compelled to take over in satisfaction of 
debts due to it immovable properties which had been mortgaged 
as security for debts, the Income-tax Officer in computing the profits 
available for assessment can: take that into consideration. The 
assessee cannot be allowed to withdraw money from the firm and 
‘treat. their interest in the immovable properties of ‘the firm as 
representing their profits. The withdrawals from the firm must 
therefore be treated as withdrawals of profits. The effect was to 
turn the immovable properties representing such profits into 
capital assets. 


. 4T. C. 591, followed. 


Assessee is an undivided Hindu family. The assessees are 
partners in various money-lending firms in F. M. S. and in Burma 
and carry on the same business at Karaikudi (headquarters). One 
of their foreign firms does business at Ipoh. Owing to depression 
there, the firm took over in satisfaction of debts due to it im- 
movable properties which had been mortgaged as security for 
debts. The values of these properties were treated as representing 
in part the return of capital and in part profits. The assessees 
remitted from Ipoh to Rangoon (then British India) 99,000 odd. 
These remittances the Income-tax Officer treated.as remitiances 
of profits. i 

P. R. Srinivasan for Petitioners. 

M. Patanjali Sastri for Respondent. 


S. V. V. 





, [F.B.] : 
The Chief Justice, Madhavan, Nair-and . ` O.F. No. 105 of 1938, 
- Varadachariar, JI. 
1st November, 1938. - 


Income-tax Act (XI of 1922), Ss. 3 and 4—Saw mill of 
assessee in Burma—Loss therefrom in 1936-37—If loss to be 
deemed to be sustained in British India—Burma part of British 
India when mill was worked. ` 

` An-assessee, resident of Pallathur, owns a saw mill in Burma. 
In the account year April 1936-37, the mill resulted in a loss and 
her income consisted solely of interest received. from investments. 
For purpose of assessment to income-tax she sought to set off the 
‘loss sustained in the saw mill against the profits from her invest- 
ments. Burma ceased to be’part of British India on 1st April, 1937 
and the loss having been sustained outside British India, the Com- 
missioner-of Income-tax held it could not be set off. 

Held, that when the assessee worked the mill, Burma was part 
of British India, S.3 and-S, 4 are to be read together and so 
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reading the loss must be deemed to have beei sustained i in British 
India. 

M. Subbaroya Aiyar for Petitioner. 

M. Patanjali Sastri for Respondent. 


S.V.V. 

Burn and Stodart, JJ. C. M. A. Nos. 458 and 459 of 1937. 

2nd November, 1938. l 

. | Limitation Act (IX of 1908), Art. 182, cl. (5)—Application 
to Court which passed the decree for transmission to Court not in 
existence at the time—Whether in accordance with law and con- 
stitutes a step-in-aid of execution—Civil Procedure Code (V of 
1908), S. 39. 
f The plaintiff obtained compromise decrees in two suits in the 
first class Sub-Judge’s Court, Dharwar, whereby the defendants were 
directed to pay the decree amounts in instalments. Within three 
_years from the last date of payment. of the instalment, that is, in 
April, 1933, the decree-holder applied to the Dharwar Court (the 
Court which passed the decree) for transmission of the decree to 
` the Sub-Judge’s Court at Bellary on the ground that the immovable 
properties charged for payment of the decree amounts were 
situated within the jurisdiction of the Bellary Sub-Court. The 
decrees were for over 5,000 Rupees. There was no Sub-Court 
then in existence at Bellary. The Dharwar Court wrote to the 
District Judge, Bellary, to treat the application for transmission 
filed in that Court as an application praying for transfer’ to the 
District Judge’s Court, Bellary. The execution petitions filed in 
the District Court, Bellary, were abandoned subsequently. In 1936 
-fresh execution petitions were filed in the District Court, Bellary 
and the previous applications filed in April, 1933, in Dharwar 
Sub-Court were relied on for saving limitation. 
` Held, that as the previous applications for transfer to a Court 
non-existing was made under'a bona fide belief that that Court 
‘existed the error in the description of the Court could be corrected; 
and that if the Sub-Court had as a matter of’ fact existed the 
_transfer’ prayed for was to a Court which would have jurisdiction 
to execute the decrees. 

Held, further, that the applications for execution were made 
in accordance with law, and they constituted steps-in-aid of execu- 
tion within the meaning of Art. 182, cl. (5) of the Limitation Act. 

I.L.R. 11 Pat. 607, 1.L.R. 1 Pat. 651, I.L.R. 39 Mad. 640 
(P.C.) and LL.R. 40 Mad. 1016, distinguished. 

B.S omayya and Kasturi Seshagiri Rao.for Appellants. 

Va S. Narasimhachar for Respondent. 
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_ - Wadsworth, Je ©. © 0. es- 5: An Nos des of hts 
: 24th October, 1938. . 2 
Transfer of Pee Act UIV- of 1882 ad . 3—Attestation> 


Validity of—Attestors Weng exectstant Sige Presa pion 
Buiience Act, S. 114, 


: Where it was proved that.a mortgage was executed ‘in "the 
presence of-the attestors and they signed as such having | Seen the 
executant sign and they- were present together,” 


` Held, that the presumption laid down in S. 114, Evidence Act, 
could: be applied and the inférence could be drawn that the signa- 
tures of the attestors were affixed in the’ presoner o of the Sonny: 
when there was no indication to the:contrary. .’: 

10 C. LJ. 499, 39 M.L.J. sie ane ALR. 1930 Nag. 273, 
relied on, SOAS 

K: Parasurama Aiyar for A TT 

R, Sethurama Sastri for Raa- 

G S. V. -= TA 
... Pandrang Row, J. C. R P. No, -1108 of 1986: 

4th November, 1938, 

Civit Procedure .Code.(V of. 1908), S; E m 
by father—Suit against son after father’ s death—Small Cause 
Court specifying the properties liable in, respect.of decree amount 
—Legality of direction—Proper decree to be passed. 

.A small cause suit was brought against a son to recover, the 
amount due.on a promissory note esacuied by his deceased father, 
The Court, while passing a decree, decided which immovable 
property was liable in respect of the decree amount, 

__ Held, that the decree is not sustainable. The Court ought to 
pass a decree that the amount should be paid out of the properties 
of the deceased in the hands of his son, leaving it in the course of 
execution to be determined which are the properties that can be 
proceeded against to realise the decree amount. 

T. P, Gopalakrishna Aiyar for Petitioner. 

M. Krishna Bharathi for Poppo 

G. S. V. ——— 


Pandrang Row, J.- > - C.R.P. No. DS of 1938. 
4th November, 1938. a 

Civil Procedure Code (V of 1908), O. 33, r: 10—First PA 
given to Crown—Charge also given to a defendant—Decree direct} 
ing delivery of properties to another defendant—Application for 
delivery—Right of Government to oppose—Determination of 
competing claims. a 

NRC 
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i The deereépassed in a pauper suit directed that certain pro - 
pērties should be handed over to A (the first defendant) and a 
charge. was: created in‘ favour of B'(the‘ second defendant} for a 
certain sum: ‘The decree also. gave the Government a first’. charge 
in the properties involved in the suit for the court-fees- payable 
on.the-plaint: A applied for delivery of the Konpa phe ihe 
Government opposed: ‘the application. >.>. aa apy 


Held, ‘that the Goverriment had really-no locus stioids to- » oppose 
the application of A but its remedy was to enforce:in execution 
the order . regarding costs and then bring to sale-any_of the: suit 
properties. „The competing. claims of B and ofthe Crown asta 
whose charge was superior ought-to have .been coer sat: that 
stage. anette Es . or 

The Government Pleader ( B. Si itarama Reo ) for Petitionér. 

S. Panchapakesa Sastri ue Remasmans nee 18 oad 
pondent. ee ee ee E A 

G.S.V. "= ETA E 
Rrishnaswami ‘Aiyangar, J. CRP, No. 691 of 1936. 

4th November, 1938. _ 

Civil Procedure. Code (e of 1908), 0. 6,r. 17—Amendinent 
1 Ploint. À 

' Plaintiffs filed a siit for a sum of money des on dealings iy 
the defendant. The plaintiffs agreed to receive aless sum of 
money, “if the defendant would pay the same within a cettain time 
anda promissory | note was executed by the defendaiit for the 
lesser “amount. The defendant having failed to ‘pay ‘the lesser 
amount within the stipulated period, the plaintiffs filed a suit:for 
the’ entire sum‘due on dealings alleging that’ the pronote was given 
by: the deferidarit as a collateral Security for the agreement., In 
the- plait this pronoté itself was referred by the plaintifi's as 
having béen taken as a collateral security. Objection was-taken’ 
by the defendant that 'théré was settlement of the accounts by the 
execution of the pronote and tlie liability on accounts having been 
extinguished by the execution of the ‘pronote;.no suit lies on 
accounts. The plaintiffs then sought to amend the plaint by stating 
that if the Court were to hold there was a settlement of the 
atcounts they may ‘be given a decree on the basis of the pronote, 
The defendant contended that the amendment introduces a fresh 
equsé of action: inconsistent with the oral cause of action and 
hience.the amendment ‘cannot ‘be allowed: ` 
BOY Held, it éarifiot bé said that the amendment introduces à fresh 
causeOf-action inconsistent with the cause of action pleaded-in the’ 
original plaint, the pronote itself which is now sought tobe made’ 


G9 
the foundation ofthe amendment itself liäving been alteady referred 
to in: the: original plaint as orie exdeutéd? by* the petitioner for ‘the 
amount which was then‘due‘on dealings.’ pe pete soa 

aah r S Narasimhachar for- Petitioner. he 


"A Gopalacharlu for Respondent, i d a 
SVMs es 2 yi ea En: 


a2 OT n pals oss 


bo _ Ķrishmaswami Aiyangar, Jezi hes oe CRs No. “9b of, 1936 
. Ath. November, 1938. : Th aCe heron 


” Civil Procedure Code. na a 1908), 0: Thn Lrf. ien 


Iua can be raised after the ee of the issues at the. first 
hearing. ; ta pap ito: 


ae + ‘2 





- aan 





ae , 





It is open to a Court to raise, ‘issues. on. " facts ea which the 
parties are at variance for,the purpose,. of finally and completely 
adjudicating all matters’ in diffrence Between the parties atid this 
the:Court itan do-at any stage of the: ee BS es 
i 3 US. Narasimhachar for. Petitionér.* 

A. Gopalacharlu for Respondent. 

S.V.V. oa te aa ee 


- Abdur Rahman, J. C. M. A. No. 498. of 1900 
aa November, 1938. tg gh A 

Registration. Act (X VE. of 1908), S Dalis agreeing to 
termes of ‘lease—S ubsequent execution, of muchilika by., him—N ons 
registration of the document—Suit to recover PSE of: the 
‘Prior agreement. aa : rae ro 

. Where a lessee ‘agreed to the terms of a: ‘contract. “and then 
iecur a,muchilika, which, embodiéd the terms and the. contract of 
lease was not registered, and the lessor filed, a.suit to recover: the 
rent, 

Held, that the lessor was entitled’ to rely on ‘the agréement 
which could be proved without the necessity of spelling it it out of 
the lease. : 

(1938) 2 M.L.J. 362, deen: 

P. Somasundaram for Appellant. 


T. Satyanarayana for Respondent. 
G.S.V, —— 
The Chief Justice and Madhavan Nair, J. O.S.A. No. 74 of 1937, 
7th November, 1938. 


Civil Procedure Code (V of 1908), O. 40, rr. 1 and 3— 
Appointment of receiver by money decrec-holder and morigagee—= 
Rent and profits of the mortgaged properties—Party entitled to 
preferential right to. 


” AESA ntr ' 
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:....To realise the rents’ of certain mortgaged -properties, -a 
„receiver was appointed: at the instance of the holder, of a money 
decree in execution proceedings:,and also appointed ‘to-act: in a 
suit instituted by an equitable mortgagee , to enforce his mortgage. 
There was a contest between the two as regards. the rent and 
profits of the mortgaged properties. 

Held, that the holder of the money decree i in this case was not 
in the position ofa sectired creditor and:the mortgagee wa’ entitled 
to the preferential rights in the rents and profits, if it was clear that 
the: mortgaged: aes were hot sucient to pay the mortgage 
debt.’ . % . 

LL.R. 54 Mad. 565, ees 2 
(1912) 2 Ch. 497, relied on, 
`T: K, Sübramania Pillai for Appellant, 

M. Appalacharya and K. V: Rangachari for Ist E 

K. Narasimha Aiyar, and S. Muthiah PM naaie: r 2nd 
and 3rd Respondents. gp t 


G.S.V. ae 


‘Varadachdriar, Fi - C. R: Py No. 1189 of 1937. 

Sth November, 1938. eS u 

Civil Procédure Codë (V of 1908); O. 21, r. 2—Adjustment 
not certified—Decree- holder executing the decree—Restriction if 
applicable. 


The restriction imposed by O. 21, r. 2, Civil Procedure Code; 
applies not only wher the judgment- -debtor is a‘petitioner but also 
when the decree-holder seeks to execute’ the decree in contravention’ 
of the alleged adjustment. ` í 
P; B. Singarachari for. Petitioner. 

Ke “Rangachari for Respondent. 


G.S. V. - Bee d. S 


3) 
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. Abdur Rahman,J. © °C. M. A. No. 465 of 1936. 
1st November, 1938, 

Provincial Insolvency Act: (V of 1920), Ss. 51-—Scope—Execiu 
tion sale after admission of petition—Realisation of ‘assets— 
Attaching decree-holder, if entitled to retain costs. 

Where the assets are realised in the course of the execution by 
sale after the date of the admission of the petition for insolvency, 
even an attaching decree-holder is not entitled to retain the costs 
out of the money realised by him in such execution and derive the 
benefit of the execution as against the Official Receiver. No- 
distinction can be made between an attaching creditor and other- 
decree-holders, so far as S. 51 of the Provincial Insolvency Act is 
concerned. f 

I.L.R. 57 Mad. 330: 65 M.L.J. 402, not followed. 

42 M.L.J. 361, referred to. 

U. Ramachandran for Appellant. 

K. Kuppuswami for Respondent. 

G. S. V. 

Abdur Rahman, J. C. M. A. No. 102 of 1937. 
Ist November, 1938. 
_ Provincial Insolvency Aci, (V of 1920), S. 4—A pplicability— 
Official Receiver applying for refund of sale proceeds of the 
insoluvent’s property. 

Where the insolvent’s property was sold in the execution of a 
decree and ‘the Court came to a conclusiori that the realisation of 
the sale proceeds was unjustified, and the Official Receiver made 
an application for refund of the sale proceeds, 

Held, that the Court was entitled to. order a refund on the 
application by the Receiver and he need not be directed te file a 
suit. 





LL.R. 14 Lah. 724, followed. 
D.R. Krishna Rao for Appellant. 
K. Kuppuswami for Respondent. 


G. S. V. 
King, J. C. M. S. A. No. 180 of 1938, 
3rd November, 1938. 

Civil Procedure Code (7 of 1908), S. 11—Constructive res 
judicata—Execution sale—Property included in sale proclamation 
though not in execution application or mortgage—Mortgagee 
purchasing the plot—Mortgagor.and his successor if estopped 


from asserting title. 
NRC 
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A survey number, not included in a mortgage or-in the execu- 
tion application, was included in the sale proclamation without any 
objection by the mortgagor. The mortgagee became the auction- 
purchaser of the plot. The mortgagor was not aware ofthe fact 
that this survey number, had been included in the sale proclamation 
and he-sold it before the date of the execution sale. There was 
no formal adjudication, on the question of inclusion of the plot. at 
the stage of settlement of proclamation. 


Held, that the doctrine. of constructive res judicata did not 
apply and the mortgagor and his.successor were not precluded from 
asserting that the title of the auction-purchaser was not good. 


'. 40 C.W.N. 428, distinguished. 
T.F. Kamanaiha Aiyar for Appellant. 
A.V. Narayanaswami Aiyar for Respondent. 
G. S. V. ——. 


Burn and Stodart, JJ. ` AG Mie Ne: 27 of = 
3rd November, 1938. 


Madras City Tenants’ Protection Act (III of 1922) šad Civil 
Procedure Code (V of 1908), S. 105—Order under S.7 of the 


Madras City Tenants’ Protection Act—Appeal against—M aintain; 
ability of. 


The order passed by a City Civil Court Judge under S. 7 of 


the City Tenants’ Protection Act fixing a reasonable rent is not 
appealable. 


N.S. Ruaeo Aiyangar for Appellant. 
A, Narasimhachariar for Respondent. 
G.S. V. l en 


Krishnaswami Aiyangay, J. C. R. P. No, 793 of 1938. 
4th November, 1938, 


Madras Agriculiurists Relief Act (IV of 1938), S. 20— 
Application under—Order appointing a Receiver in suit—If can be 
stayed. 


Where an aider PET a Receiver is. made in a suit and 
not in execution, it cannot be stayed in pursuance of an application 
under S. 20 of the Madras Agriculturists Relief Act. 


M. Krishna Bharathi for Petitioner. 


K. Bashyam Atyangar.and T. R. Srinivasan-for Respondent.. 
G 5. V. 
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| . Varadachariar and = A.S. No. 245 of 1934. 
Abdur Rahman, JJ. . f 
1th November, 1938. 


Civil Procedure Code (V of 1908), O. 21, r. 62—Mortgage of 
1917—Attachment before judgment of some of mortgaged. pro- 
perties.in 1918—Sale to mortgagee a few months later—Sale by 
attaching decree-holder in execution—Claim petition by mortgagee 
—Sale held invalid but mortgage recognised—No suit under O. 21, 
r. 63—Effect of sale to mortgagee—Effect of claim order—Court 
auction-purchaser if can plead extinguishment.of mortgage. 

A suit. was filed to recover money. due on a mortgage for 
Rs. 3,000 executed in plaintiff’s favour by defendants 1 to 3 and 
their father on 13th March, 1917. In August 1918 a third party 
who had a money claim against the mortgagors attached some of 
the mortgaged items before judgment. On 2nd October, 1918, the 
mortgagors purported to sell the mortgaged items to the plaintiff 
under Ex. I partly for the mortgage amount and partly fora 
further consideration of Rs. 441. When the money decree-holder 
brought the properties to sale in execution, the plaintiff filed a 
claim. petition on 29th September, 1920. He set up his sale and in the 
alternative his mortgage. The executing Court held that sale 
being subsequent to attachment was invalid against the attaching 
decree-holder but directed the sale to be held subject to the mort- 
gage “referred to by the decree-holder.” The property was so sold 
‘and purchased by decree-holder and later sold first to seventh 
‘defendant. As a result plaintiff lost possession of some items and 
retained possession of the others. So he filed this suit for recovery 
of the amount on foot of mortgage. The seventh defendant con- 
‘tended that the sale must be deemed to have extinguished -the 
‘mortgage and that the later events -could not revive the plaintiff’s 
claim under the mortgage. The suit was A on this ground 
following I.L.R. 57 Mad, 195. 


Held, that I.L.R. 57 Mad. 195 was a as here the 
claim order was-one under O. 21, r. 62. The decree-holder did not 
impeach the order nor the plaintiff. So the sale was.gone and the 
Court only sold the equity of redemption. But in I.L.R. 57 Mad. 
195 claim petition was dismissed as late and therefore it was not 
possible to say that the Court upheld the mortgage there. 

I.L.R. 57 Mad. 195, doubted and distinguished. 

LL.R. 8 Cal. 530, followed, 

20 A.L.J. 151: 66 T.C. 248, not followed. 

K. Bhimasank aran for Appellant. 

P. Somasundaram for Respondent. 

S.V.V. 
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The Chief Justice and Krishnaswami C. M. P. Nos. 2992, 450 
Aiyangar, J. r and 3619 of 1938. 
22nd November, 1938. 

Provincial Insolvency Act, (V-of- 1920), ‘Ss, 56 and 57-—Ap pel- 
lant adjudicated an insolveni—Ap pointment of -stranger to 
conduct the appeal in, his. Bact VEY, of order—Ap peal if 
abates. 

Where an appellant was adjudicated an insolvent after the 
appeal, had been instituted, and a'third party (other than: the 
Offcial Receiver) was, appointed as a special | Receiver for ‘the 
purpose of conducting the appeal in the place of the insolvent, 

Held, that the appointment is' within the power of the Court, 
and the appeal has not abated. S. 56 of the Provincial Insolvency 
Act does riot operate to'prohibit the Court appointing an additional 
Receiver for a special purpose. `. 

~ N. Vasudeva Rao for Petitioner in C. M. P. Nos. 2992, 450 of 
1938 and Respondent in €. M. P. No. 3619 of 1938, 
K. Rajah Aiyar for Petitioner in C. M. P. No. 3619 and Res- 
pondent in C. M. P. Nos. 2992 and 450 of 1938. 
_ K. V. Gopalaswami for Respondents in all C. M: Ps.. 
V. Parthasarathi for Respondent i in C M. P. No: 3619 of 1938. 
.G. S. V. 
Lakshmana Rao, J. . Cri. App. No. 421 of 1938. 
1st December, 1938. ` i a 

Madras District Municipalities Act (V of 1920), S. 249— 
Keeping of cattle—Requirement of licence under ‘notification— 
Keeping for industrial purpose—If an essential condition. 





_ A licence is necessary for keeping cattle even when they are 
not kept for an industrial purpose, if it is required by the notifica- 
tion issued under S. 249 of the District Municipalities Act. The 
heading ‘Industries and Factories’ can in no way control the plain 
meaning of S. 249. . 

S. Rammohan Rao (amicus curie): 

The Public Prosecutor, V: L. Eora) for the Cova: 


G. S.V. i 
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NOTES OF INDIAN CASES. 


Nirone Karı Ray CHAUDHURI v. HARENDRA Natu Ray 
CHAUDHURI, I.L.R. (1938) 1 Cal. 280. 

The questions in this case were whether an application 
under S. 47 of the ‘Civil Procedure Code would lie in the case 
of an exonerated or a pro forma defendant seeking to set aside 
an execution sale of his property if his property had been sold 
as the property of the judgment-debtor and if it applied what 
would be the period of limitation applicable for such an 
application. 

In this case, when the pro forma defendant’s properties 
were attached as the properties of the judgment-debtor, the 
former put in a claim petition which was dismissed as un- 
necessarily delayed. It must be observed that when a party to 
the suit puts in a claim petition, it really falls under S. 47 of 
the Civil Procedure Code and not under O. 21, r. 58 of the 
Code. (Sundaram Aiyangar v. Ramaswamy Aiyangar}.) Conse- 
quently no suit under O. 21, r. 63 is possible to set aside the 
order. The question therefore arose whether the suit which 
purported to be under O. 21, r. 63 after the execution sale 
and which prayed for a declaration that the property belonged 
to the plaintiffs and was therefore not liable to be sold in 
execution could be treated as an application under S. 47. 
Being a matter between the parties to the first suit and relating 
to the execution of the same, the suit could be treated as an 
application under S. 47 provided it was within the period of 
limitation for such an application. The suit was more than one 
month after the execution sale but within three years and it had 
therefore to be decided whether the article of the Limitation ` 
Act applicable in the case of such an application was Art. 166 
or 181. The learned Judges have held that the proper article 
was Art. 181 and the suit could therefore properly be convert- 
ed into an application under S. 47 of the Code. It is well 


settled that when an execution sale is without jurisdiction or 
EN int LAR a soso 


1, .(1918) 35 M.L.J. 177: LL.R. 41 Mad. 955, 
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void, as distinct from being voidable, an application to set 
aside the sale is governed by Art. 181 and, that Art, 166, has 
no application. to: the ;case. (See. Rajagopala. Aivar va Rama- 
nujachariari, Manmatha. Nath Ghose v. Lachmi Debi?, Rama- 
nand. Ganpat Rai v. Rakhal Mandals and Ha We Gyan v. 
Maung Ehan Byus.) 1f so, the question arises whether the 
sale of an exonerated defendant’s property.or of a pro forma 
defendant is void and the learned Judges have held that it is 
void atid: thatconsequently Art. 181 applies. This view of the 
learned Judges is supported | by ‘the decision of’ the Madras 
High- Court in Chengalraya Reddi v. ‘Kollapuri Reddi where 

a siinilat view:has been‘taken. ‘In the latter case, the learned 
Judge “held that time under “Art. 181: would’ run . from the 
date ‘when the applicant was dispossessed from the property 
and ‘not from the date of'the execution sale itself. ' 

‘It ‘must however be noticed ‘that’ when 4 third” person’s s 
property has been sold as the property of the judgnient- debtor, 
the execution ‘sale has been held ‘to be’ voidable and not void so 
far as the-decree-holder is concerned ‘and añ application tò set 
aside ‘the sale has been held to be governed by Art. 166 of the 
Limitation Act and not ‘Art. 181. ‘(See Muthukumarasainia. 
Pillai’ v. Muthuswamy Thevans,' “Mundlapati Jagannadha 
Rao-v. “ Rachapudi Basavayyat , atid Sripat ‘Singh ` v, Naresh 
Chandra‘ Bose®.). A- distinction has however been triade with 
regard to the’ éffect of the sale on the third person whose 
property’ has been purported to be sold. So far as he is’ 

concerned the sale has been: held to be a nullity (see Sripat 
Singh v: Naresh C handra Bose®) with the résult that an appli-’ 
cation ‘by, him to set aside the sale ‘would be, governed by’ 
Art. 181. Even on this distinction drawn by these decisions’ ‘an’ 
application by a pro forma defendant or an exonerated defen- 
dant ‘to’set aside the execution sale of ‘his propetty would, be’ 
governed -by ‘Art. 181, äs, the sale’'so far ‘as heis concerned ` 
would. be à nullity. Consequently the decision of the learned ` 
Judges i in this’ case and C hengalroya Reddi v. Kollapuri OR 
vonid ‘not be contrary’ to the decisions above referred to. va 
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ERS (1923) 46 MLJ. 104: LL.R. 47 Mad. 288 (F.B). 
EA Aone 55 Cal. 96. 3. 


A.LR. 1936 Pat. 496, 
(Ay, ATR, 1937 Rang, 126 ALR. 1930 Mad. 12, > te 
6. LL.R. 50 Mad. 639. 0 7) 


(1926) 52 M. Ne 148: 
2. (1927) 53 M.L.J. 255. 7 : 
8. (1936) T.L.R. 15 Pat. 308: ALR 1 1936 Pat. 97 (E.B. ~~ 
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; BHacaBan Das, Suan. vi First GLAND oes 
Couzseron oF CALCUTTA, LLR: ¢ 1938) 1:Cal. 400. ` 


-In this’ case, the Calcutta High Court has departéd. froni 
the view. which previously prevailed in -that ‘Court and held 
that a:Collector’s order refusing to refer a matter to the. Court 
under-S. 18 of the Land Acquisition Act i is not subject 4 be 
revised. by. the High Court." ` 
/ The: ‘revisional jurisdiction of the ‘High Gains was noka 
under S., 115.of the Civil Procedure Code: or under S, 107 of 
the Government of India Act.of 1915; but since the coming 
into force of the: Government of India, Act of 1935, the High 
Court can no longer call in aid any provision ‘of ‘law other thari 
S. 115 of the Civil Procedure’ Code by reason of A 224 of the 
former: enactment. 

-Thus the. question resolves into whether ‘the’ Collectot 
fefusicig torefer a matter under S, 18 of the Land Acquisition 
Act isa ‘Court within the meaning of S. 115 of the Civil’ Pro- 
cedure -Code and whether if so, he isa Court Subordinate to 
the High Court. Both these questions were answered in the 
affirmative. by the Calcutta High Court in The Administrátor- 
General of Bengal v. The Land Acquisition Collector1-which 
was followed in Krishna Das Roy v. The Land Acquisition 
Collector of Pabna? and Leah Elies Joseph Solomon v. H. C. 
Stork3, The decision in The Administrator-General of Bengal 
vi The Land Acquisition Collector! and the reasoning under: 
lying the same to the effect that a Collector was a judicial. 
officer and a Court when acting under part III of the Land 
Acquisition Act as distinguished from part I] of the Act was 
disapproved by the Bombay High Court in Balakrishna Daji. 
Gupte v. The Collector, Bombay Suburbana. , The Madras 
High. Court originally helt in T.K. Parameswara Aiyar v. The 
Land Acquisition Collector, Palghaté dissenting from an earlier 
decision in Best & Co. v. The Deputy Collector of Madrasé 
that an order of the Collector was that of a Court and: subject’ 
to’ the: ‘revisional powers of thé High Court following The 
Administrator-General of Bengal v. The Land Acquisition; 
Collector!. But the decision of the Madras High Court in 
T.K. Parameswara Aiyar v. The Land Acquisition Collector, 





i (1905) 12 CW. N. 241. <2. (1911) 16 CW.N, 327, ; 
` (1934) LL.R. 61 Cal. 1041. 4. (1923) LL: T a7 Bom. : 699., 
© 5. (1918) 36 M.L.J, 95: LL.R. 42 Mad. 2 
6. (1916) 20 M.L.T. 385, 
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Palghat was overruled by the Full Bench of that Court in 
Abdul Sattar Sahib v. The Special Deputy Collector, Vizaga- 
patam Harbour Acquisition2. The Allahabad High Court in 
Full Bench has also taken the view in Bhajani Lal v. Secretary 
of State for Indias that such an order of the Collector is not 
open to revision by the High Court. A similar view has been 
taken by the Lahore High Court in Mushtaq Ali v. Secretary 
of State and another4 and by the Rangoon High Court recently 
in M.H. Mayet v. The Land Acquisition Collector, Myingyan'. 
On the other hand, the Patna High Court in Saraswati Patiack 
v. The Land Acquisition Deputy Collector of Champarané and 
the Lucknow Chief Court in Saiyid Ahmad Ali Khan Alawi v. 
Secretary of State for Indiat have followed The Administrator- 
General of Bengal v. The Land Acquisition Collecior’ and held 
that the order of the Collector refusing to make a reference is 
revisable by the High Court. In this state of authority, the 
Calcutta High Court in the case under notice has gone back on 
the older view prevailing in that Court and come into line with 
the High Courts of Bombay, Madras, Allahabad, Lahore and 
Rangoon. As the matter primarily depends on the meaning 
of the word ‘Court’, it may not be inappropriate to quote the 
words of Lord Sankey, Lord Chancellor in delivering the 
judgment of the Privy Council in Shell Company of Australia 
v. Federal Commissioner of Taxation9 where his Lordship at 
page 297 laid down certain negative propositions on the 
point:— 

“1. A tribunal js not necessarily a Court in this strict sense because it 
gives a final decision. 2. Nor because it hears witnesses on oath. ‘3. Nor 
because two or more contending parties appear before it between whom it has 
to decide. 4. Nor because it gives decisions which affect the rights of 
subjects. 5. Nor because there is an appeal to a Court. 6. Nor because itis 
a body to which a matter is referred by another body.” 

In this connection, it must be noticed that the Madras 
High Court has held that the Collector under .uch circum- 
stances is acting judicially though not as a Court while the 
High Courts of Bombay, Allahabad and Rangoon and the case 
of the Calcutta High Court under notice have held that he is 
only exercising administrative or executive functions in 
passing such an order. The difference is material because if it 
is a judicial order, the order may be brought up and quashed 
by the High Court under a writ of certiorari in a proper case, 
while if it is only an administrative order such a writ will not 
lie and even mandamus will not be available outside the’ 
Presidency Towns. ò 4 


1. (1918) 36 M.L.J. 95: LL.R. 42 Mad. 231, 
(1923) 46 M.L.J. 209: LL.R. 47 Mad. 357 (F.B). 

L.R. 54 Alb. 1085 (F.B.). 4. ALR. 
L.R. 12 Rang. 275, 6. (1917) 2 

TR. 7 Luck. 573. 8. 

i 9. (1931) A.C. 275. 
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COMMISSIONER, OF INcCOME-TAX,:.MADRAS V. FLETCHER, 
(1938) 1 M.L.J. 502: L.R. 64 LA. 323: I.L.R. 1938 Mad. 1 
(PC) a aa er 


Tiisgudement of-the Board is important in' that it once 
again’ emphasises” that‘ before ‘a-tax can bè properly levied’ 
under the Indian Income-tax Act, itsmust' first’ of all be esta- 
blished that what is. being sought tobe taxed is ‘income’ and’ 
not ‘a capital receipt’. lti is only thereafter that the assessee 
has‘to:establish‘any specific-exemption uhder the provisions of 
the ‘Act. -The gratuity: and ‘bonus-given from the Officer’s’ 
Retiring Fund to the employee: on' his retirement was in this 
case accordingly held to-be exempt from tax on the ground’ 
that it was not ‘income’. The judgment sets out several consi-' 
derations as‘ to the nature: ànd constitution of the Fund and 
the rules governing it which :make- it clear'that the allotments 
made:to.the employee from and out of the fund were not in’ 
the nature of deterred Ao for current services taxable as 
such. : 


Tti is noteworthy that- aar Poni do not agrée with’ 
the contention that the payment may be regarded as a com- 
mutation of pension under the exemption clause but rest their 
judgment solely and entirely on the broader ground that what 
was sotight to be taxed was only a capital receipt. It is the’ 
view not only of Cornish, J., in the High Court judgment but 
Pandrang Row, J., also has taken thé same view (see the last 
paragraph of the judgment in The Commissioner of Income: 
tax, Madras v. Fletcher!) though the other portion of the 
reasoning of the learned Judge has not been accepted. 


The definition of salaries under the Indian Act which was 
relied on by the Income-tax department has no force or appli- 
cation to the facts of the case. This judgment must therefore 
be taken to have overruled the prior decision of the Madras 
High Court in similar circumstances, reported in Balaji Row 
v. The Commissioner of Income-tax2. The rules and regula- 
tions of the gratuity fund in the latter case were if anything 
more favourable for the view that what was being allotted was 
not ‘salary’ at all. 


1, (1935) 69 M.L.J. 611: LL.R. 59 Mad. 216 (F-B.). 
2. (1934) 81. T. Ç. 80. 
NIC 
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GOVINDA CHeETTIAR v..° UTTUKOTTAI CO-OPERATIVE 
Society, (1937) 1 M.L.J..640: LL.R. 1938 Mad. 63. 


An order of a liquidator of a Co-operative Society’ under 
S. 45 (2) (b) of Act II of 1912 determining the,amount of 
contribution passed against.a past member was challenged by 
him ina civil suit on the ground that.it was null and void as. 
contravening. S. 23 of the Act... This judgment decides that 
the court-fee payable is under Art. 17-A of the Madras 
Amendment and not under S. 7-(iv-A). The order though. 
executable, i in the, same manner as a decree is not by itself. a 
“decree for the payment of money”. ' ‘So it was held that,S. 7 
(iv-A) could not apply.. It is not however clear. how the case 
came to be dealt with only-under Act II of 1912. In Madras,. 
Madras Act VI of 1932,had come into force.in 193Z.and the 
order in question was passed only in 1933. -Under the new: 
Act the governing section will be S..47 (3). (b). The manner 
of execution of any, order on a contributory,is now: by a- 
requisition made by the Registrar to the Collector who will. 
collect it in the same manner-as arrears of land revenue. See 
S; 47 (3). There can be no doubt therefore that 8.7 GHA) 
can have no application at. all, l 


Possibly in this. „particular. case -the liquidator had pur- 
ported to, påss the order under S, 42 of. the Imperial Act as: 
the winding up’ proceedings. might’ originally have started 
before the new local Act came into force. 
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Buacat Ray v. Garat Durara, LL.R. (1938) All. 89. 


Under Art. 23 of the Limitation Act (IX of 1908) the 
starting point in a suit for damages for malicious prosecution 
is “when the plaintiff is acquitted or the prosecution is other- 
wise terminated”. In this judgment the Court holds that the 
date of the order of acquittal in proceedings started under 
S. 107 of the Criminal Procedure Code, which were however 
sought to be set aside by the prosecutor by a revision petition 
in a higher Court was not the starting point but it was only 
the date of the order dismissing the revision petition when 
the prosecution effectively terminated from which limitation 
commenced to run. A distinction is suggested as to the nature 
of the particular proceedings started in the Criminal Court 
under S. 107 of the Penal Code and other proceedings. A 
further distinction is thrown out between cases of orders of 
acquittal and orders of discharge which are sought to be 
appealed against or revised. (See Madan Mohan Singh v. Ram 
Sundar Singh.) Recently the Madras High Court, Kulasekara 
Chetty v. Tholasingam Chetiy2, has considered the matter 
elaborately and in a Full Bench judgment they have held that 
in all cases irrespective of the distinction suggested, the start- 
ing point is only when the prosecution can be said to be finally 
terminated and that is the date when the revision petition is 
thrown out by the superior Court. The earlier ruling to the 
contrary has been overruled. 





Ram Saran Das v. Banwari Lat, ILL.R. (1938) All. 148. 


This decision holds that the Court cannot pass a personal 
decree under O. 34, r. 6, where there has been no actual sale 
of the hypotheca under O. 34, r. 5, even in a case where the 
mortgage had been found to be wholly voidin a suit against the 
mortgagee, instituted by a son of the mortgagor. This view, 
we think, requires reconsideration. It was observed by the 
Madras High Court in Pertyasami Kone v. Muthia Chettiar3 
that: 


If the mortgaged properties directed to be sold do not belong to the 
mortgagor, the mortgagee need not be compelled to resort to the farce of 
bringing them to sale and to undergo the useless delay involved in bringing 


1. (1930) LL.R. 52 AIL 553. ` 2. (1938) 1 M.L.J. 344. 
3. (1913) LL.R.' 38 Mad. 677. 
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them to sale, because it is an elementary principle of law that the Court will 
not do a vain thing nor will it compel a man to do a fruitless thing.” 


The case where the mortgage security itself is found to be 
void and the mortgage decree-holder is restrained by injunc- 
tion from selling the hypotheca under the mortgage decree 
obtained by him, would stand ona similar footing as a case of 
a total want of saleable interest of the mortgagor in the 
hypotheca. The other High Courts have taken a different view 
from the one under notice. (See for instance Adhar Chandra 
v. Swarnamoyi Dasit.) The observations of the Judicial 
Committee in Mt. Jeuna Bahu v. Rai Parmeshvar Narayan 
Mahtha Rai Bahadur? would seem to indicate that the language 
of O. 34, r. 5 should not be strained and that a liberal construc- 
tion should be favoured. Attention may also be drawn to the 
observations of Rankin, C.J., as to the ‘scope and effect of 
O. 34, r. 6 in Rai Saheb Sundermull v. John Carapiet Galstauns8 
which are completely adopted by the Judicial Committee as 
sound and unexceptionable (Rai Saheb Sundermull v. John 
Carapiet Galstaun8). The learned Judge ‘said that: 

“ The power of the Court to give personal relief doesnot depend upon 


O. 34, r.6 which is a provision giving direction as to the time and manner 
and in which the relief is to be given.” 


In a recent Full Bench case Palaniappa Chettiar v. 
Narayanan Chettiar4, the Madras High Court points out that a 
mortgagee’s suit for sale may.comprise two reliefs, one by way 
of sale of hypotheca and the other for personal relief against 
the mortgagor and that ordinarily the latter portion of the 
plaint claim is taken up for adjudication at the stage contem- 
plated by O. 34, r. 6 andin appropriate cases the Court passes 
a decree on that part of the claim. It may therefore well be 
held that where a sale could not effectively take place, the 
Court can still take up for adjudication, the portion of the 
plaint claim that has not been dealt with so far and which is 
awaiting disposal and pass a:decree personally against the 
mortgagors (in proper cases) under S. 68 of the Transfer of 
Property Act, even if O. 34, r. 6 is not strictly applicable. (See 
Roshan Din v. Thakar Das.) 


i. ALR, 1929 Cal. 121. 
2 (1918) 36 M.L.J. 215: 29 C.L.J. 443: I.L.R. 47 Cal. 370 at 374 (P.C). 
3. (1931) 62 M.L.J. 170 (P.C.). 
4. (1935) 69 M.L.J. 765: LL.R. 59 Mad. 188 (F.B.), 
5. A.ILR. 1935 Lah, 536. 
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CHHUTTAN Lat v. DWARKA Perasan, LL.R. (1938) All. 
192, AEN i Sa 
Proceedings by way of revision petition to` the High 
Court are included in the term ` ‘civil proceeding’ in S. 14 
of the Indian Limitation Act. The revisional jurisdiction is 
really a part of the appellate jurisdiction. A Full Bench of 
the Madras High Court has recently held that even for 
purposes of Art. 182 (2) an application to ‘revise’ 4 
decree or order of a Subordinate Court is “an appeal” 
Chidambara Nadar v. Rama Nadarl, There are earlier deci- 
sions of the same Court that the time taken for presenting a 
revision petition can’ be deducted under S. 14 itself. See-for 
instance Venkatrangayya Appa Row v. Murala Sriramulu2 and 
PARIR RNE Gowd v. Bhimana Gowd3. a 





. SYED SABIR HUSAIN V. . FARZAND HASAN, (1938). 1 Mi iL. 
458: L.R. 65 LA. 119: LL.R. 1938 AIL, 314 (P.C.).. 


The question in this case was- -whether ‘the British iadian 
“Courts: should enforce or not the tule of ‘Mahomedan Law 
(Shiah School) to the effect-that the father of an infant bride- 
groom who at the time of the marriage was indigent and had 
.no.means to pay, would be personally liàble for the payment of 
the stipulated amount of the dower and that on his death his 
estate would. be liable in the hands of ‘his heirs. The Privy, 
Council bold that the rule in question.is a matter ‘regarding 
matriage’ within the meaning of the Bengal Civil Courts Act 
(XII of 1887). The Act for Madras also uses similar langu- 
age. The specific enumeration of ‘dower’ in later enactments 
along with marriage is not an argument to the contrary. 
Quoting from their earlier judgment in Hamira Bibi v. 
Zubaida Bibis their Lordships observe that the passage quoted 
shows how Mahomedan texts and the principles of the 
Mahomedan Law have been applied to determine every facet 
of the law of dower among Mahomedans and that it is impossi- 
ble to contend successfully that dower is a mere matter of 
contract governed only by, the general law of obligations. 








1. (1937) 1 M.L.J. 453: LL.R. (1937) Mad. 616 (F.B.). 
2. (1912) 17 I.C, 593. 
3, (1934) 68 M.L.J. 487. 
4, (1916) 31 M.L.J, 799: L.R. 43 LA. 294; LL,R. 38 All. 581 (P.C,), 
NIÇ l 


10 THE MADRAS LAW JOURNAL (N.I C.).. [1938 


Dower is an essential incident under the Mussalman Law to the 
status of. marriage. 


The more important aileron on which the Board differed 
from the High Court was whether the rule in question postu- 
lating personal liability of the father of the infant bridegroom 
was a rule of substantive Mahomedan Law or as the High 
Court held a mere canon of interpretation, or a rule of con- 
struction or a rule of evidence. In the latter case the British 
Indian Courts cannot give effect to the same, The Judicial 
Committee hold that it is undoubtedly arule of substantive law 
and that a doctrine which enlarges the right of the wife or 
improves her security. in respect of dower, cannot be ignored 
as otherwise it would be mutilating the substantive ene of 
parties as envisaged by the Mahomedan Law. 


This liability of the father of the bridegroom and his 
estate, is nevertheless not a joint liability along with that of the 
-husband but only an alternative one if at all. The wife could 
not claim.a decree against both. Further their Lordships hold 
that the liability should be apportioned severally against the 
heirs (proportionate to their shares of inheritance) in cases 
_where the claim is laid against the estate after the death of the 
father of the bridegroom. 


‘The judgments important as re- establishing the on to 
‘their :respective personal Jaws of Hindus and Mahomedans 
‘which has been a fundamental feature of the e Juice system as 

administered by. the British rule. ia} 
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. MAHAMMAD Hosein ¢ uv. JAMINI NATH. TE 
LLR. (1938) 1 Cal. 607.. ee oe 


“ The question considered i in-this case- isione whichdiäsičonie 

‘up paea before the: Courts after the recent amendment of 
the-Transfer of Property Act, namely, whether’ Si 53-A‘of:the 
Transfer of Property Act is retrospective\in.its operation: The 
Jearned judges have held that,the section applies,even to. tran- 
sactions which took place prior to the Ist April, 1930, if they are 
sued’ on later than that date., In other-words, they have held 
‘that the section is retrospective in,its operation. : -o cge TH 
The correct’answer to the question depends om-the right 
-construction of S. 63 of the Transfer of Property: Amendment 
Act of. 1929.. .This section: provides that in: respect of- certain 
:spetified'sections they are not retrospective and: that.in respect 
«ofthe other-sections they do not apply-to’ proceedings pending 
on the..lst April, 1930. -Broadly speaking. the. learned Judges 
have inferred from these two provisions, that as regards these 
‘other. sections, they are retrospective .in their. operationi and 
‘would consequently. apply if the suits are brought later!than the 
“Ist April, 1930." This constfuction of S..63, if corréct, should 
-apply. to- all the ` ‘other-‘sections:.o£ the Transfer. of Property 
‘Amendment Act which have-not been specifically.referred.to-in 
it; as for-example to the amendments: introduced in. Ss.:52;-92, 
:100 and 101. of the-Transfér-of Property-Act.;: So far as'these 
‘sections are*concerned the weight ‘of -authority-except-in-the 
‘Allahabad High Court is: to the effect: ‘the-amerided:sections are 
“pot! retrospective in their operafién.: SeeLakshinah Mahadev 
‘vy. Ramachandra Kisan!, -Harlal-v.::Lala:Prasad®,-..a5 ‘yegards 
5. 52: Vide Srinivasa Naidw v. Damodaraswaini ` -Naidus, 
‘Lakshmi: Amma v. § ankara Narayana | Menon Bank "of 
‘Chettinad, Lid: v. Maung . Ages,’ Jagdeo Sahit. +. -Mahabir 
Prasadé and Lakmichand v. Janardhant, as tegatds aniended 
‘S. 92,. vide also Chhaganlal: Sakharam x: Chunilaldagmals, as 
regards the amendment to :S. 100.. .To. thescontrary,. effect.is 
the decision of the Full-Bench of-the-Allahabad-High Court 
under Ss. 92.and: 101 of. the ‘Act,’ ‘in - “Tota sa v. Lal Rams, 








Bh aig tained 
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The reasoning of the’ Full Bench decision of the Allahabad 
High Court has been canvassed and not followed by the Madras 
High Court in Lakshmi Amma v. Sankara Narayana Menon, 
referred to above and Srinivasa Naidu v. Damodaraswami 
Naidu2, and the Full Bench of the Rangoon High Court in 
Bank of Chettinad, Lid. v. Maung Aye’. 

Coming to S. 53-A itself with which the decision under 
notice is concerned, itis not materially distinguishable from the 
‘other sections referred to above, though in some decisions a 
distinction has been sought to be made. See Bank of’ 
‘Chettinad, Ltd. v. Maung Ayes. Even with regard to this 
section the weight of authority seems to be against its retros- 
pective operation. It is necessary in this connection to draw 
pointed attention to the decision of the Patna High Court in the 
latest case of Jagdamba Prasad Lalla v. Anadi Nath Roys, 
where the point has received the fullest discussion and where 
the learned judges have differed from the decision under 
notice. The Madras High Court has always taken the view 
that the section has no retrospective operation (Kanji and 
Moolji, Brothers v. Shanmugam Pillai’, A. Muthuswami Aiyar 
v. P. B. Loganatha Mudalis and Kotireddi Kotareddi v. 
Koonam Sivaram Reddit). The Patna High Court has as 
„shown above come to the same view differing from their prior 
expression of opinion in Wakefield v. Kumar Rani Sayeeda 
Khatun8, The Nagpur High Court has taken the same 
view in Hari Prashad v. Hanumantrao?. To the same 
effect is the view of the Bombay High Court in Suleman Haji 
Ahmed Umar v. P. N. Paielli0, Cooverjee v. V.T. Co-opera- 
tive Society11, The Lahore and Allahabad High Courts have 
taken a contrary view in Benarsit Das v. Ali Muhammad)2 and 
Shyam Sundar Lal v. Din Shohi8, without a full consideration 
of the question and the authorities. A 

Turning to the rule of interpretation adopted by the learned 
Judges in the case under notice, we venture to submit that the 





.1. (1935) 70 M LJ. 1: I L.R. 53 Mad. 359 (F.B.). 
: A.LR. 1938 Mad. 779, 
3. 1938 Rang... R. 430: ALR, e Rang 306 (F.B.). ° 
, 4. AIR, 1938 Pat 
5. (1932) 63 M.L.J. 587: HER, S Ma d. 169. 
6 ALR. pas i (1 e A eae 639, 
8," (1936) TER. 15 Pat 786: a R 1937 Pat. 3 
9 ALR (oan Nag. 7 o A.LR, 1933 Bon. 381, 
11. ALR, 1935 Bom. oh. ALR. 1936 Lah. $ 
-13.: A.LR. 1937 All fio. í 
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correct -rule is that unless by express mention or inevitable 

i implication, we have to come to a conclusion that an enactment 
is fetrospective in its operation, a statute is. only prospective. 
Where - as under S. 63 of - the. Transfer of Property 
Amendment Act of 1929, the section is silent as to the retros- 
‘pective operation-of the unenumerated sections, the true rule is 
that they are only prospective and not retrospective. The 
decision of the House of Lords in James Gardner v. Edward 
‘A. Lucas!, bears a strong resemblance to the cases 
under S. 63-and they should be decided accordingly as having 
no retrospective operation. Reference may also be usefully 
made in ‘this connection -to thè observations: in Bourke 
v. Nutt? and In re Athlumney: Ex parte Wilsons, 

All this conflict would have been avoided if the legislature 
which was assisted in this piece of legislation by an expert 
committee of lawyers had used clearer language in S. 63 of the 
Amendment Act. 

Bencar Nacpur Raitway Company, Lap, v. RATANJI 
‘Rami, L.R. 65-1.A. 66: (1938) I.L.R. 2 Cal. 72: (1938) 1 
M.L.J. 640 (P.C.). 

There has beena great deal of conflict between the various 
‘High Courts in India and some times between different benches 
‘of the same High Court on the question whether ‘interest is 
‘payable by way of damages ‘for the wrongful detention of 
‘money due to’the plaintiff, apart from the provisions of the 
‘Interest Act. The Madras High Court has generally taken the 
‘view that barring the special circumstances in which interest is 
payable under the rules of equity and the express provisions of 
the Interest Act, interest is not payable for unlawful detention 
‘of money in cases where there is no express or implied contract 
‘to that effect or no trade usage exists. (Kamalammal v. 
'‘Peeru Meera Levvai Rowthent, Kandappa Mudaliar v. S. R. 
Muthuswami Ayyar5, Raja Ram Doss v. Krishna Chandra 
‘Deos), A single Judge of that Court recently took a different 
‘view in Muthuswamy Pillai v. Veeraswamy Pillait: The 
Patna High Court has after a- full discussion of the authorities 


1. (1878) 3 A.C. 582.- - 
2, (1894) 1 Q.B. 725.at 741." 3, (1898) 2 Q.B. 547 at 551 & 552, 
4. (1897)'7 M.L.J. 263: LL.R. 20 Mad: 481. ` 
. 5.. (1926) 51 M.L.J. 765: LL.R, 50 Mad, 94 (F,B.) 
6, (1933) 65 M.L:J. 6202 LL.R. 57.Mad. 205. . 7.. (1935) 70 M.L.J. 433. 
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taken the same view as the Madras High Court in J.H. Pattin- 
son v, Srimati. Bindhya Debil.. The. Calcutta High Court has 
taken, a contrary view in its recent decisions in Bengal 
‘Nagpur. Railway Company, v. Ratanji2 and Kheira Mohan 
Poddar v, Nishi Kumar Sahas. The Lahore High Court has 
taken the view of the Madras and Patna High Courts. in Kirpal 
Singh v. Jiwan Mals, though the proposition is broadly stated 
in Piare Mohan v. Gopal Lals. and. Gujranwala Municipality-v, 
Charanji, Lale, that interest is allowable in cases of,, illegal 
detention, of money. Conflicting views have been expressed 
on this question in, the Allahabad High. Court in Lalman v, 
Chintamanit and Jwala: ‘Prasad v. Hoti Lals, on the one hand 
and Anrudh Kumar: v. Lachhmi Chand? and Abdul Jalil Ny. 
Mohammad Abdul Salamo, on the other. .In this state of 
uncertainty, this-decision of their Lordships of the Privy 
Council has appeared none too: soon, Having regard to. the 
importance of the question, it is useful to state briefly the 
effect of their Lordships’ decision, Their Lordships have held 
that the broad proposition that interest is allowable by way of 
damages for: the wrongful detention of money is not correct. 
In the absence of an express or implied contract to pay interest 
or a usage of trade to that effect, interest can be claimed ‘only 
under. the. Interest Act. The, proviso to the section of the Act 
refers to cases wherea rule of equity is invoked by establishing a 
state of circumstances which attracts the equitable jurisdiction 
of, the Court as in, the case of the non- performance of a con- 
tract. of which equity can grant, specific performance. S. 73 
has been held merely to declare the common. law rule as to 
‘damages, for breach of contract and not as giving any right to 
interest not given by the common ‘law. It is however necessary 
to observe; that the. divergence of judicial opinion, on. this 
question is largely based on the moral injustice of not allowing 
interest to: ‘a ‘person, who. has been deprived of the use of, his 
the Teea: enacting S. 3 of the Law Refotm (Miscellaneous 
Provisions) Act, of 1934, Iti is time that a. Similar provision, is 
enacted in this” country to remedy the injustice. 


ete ree eee ce en . erm sa ES ea 
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MaHomep Yusur v, AsDUL Mayib, LL.R. (1938) 
2 Cal. 162. 

In this case, Mr. Justice Lort-Williams has expressed 
doubts on the view that the High Court has the power to revise 
the decisions of the Presidency Small Causes Courts under 
S. 115 of the Civil Procedure Code, though he ultimately, 
followed the decision of the Bench of the Calcutta High Court 
in Skew Prosad Bungshidhur v. Ram Chunder Haribux and 
Kalooram Sitaram v. Ram Chunder Haribux1 to the effect such 
decisions are revisable under S. 115. In the view of the learned 
Judge in this case, the High Court has power only to issue the 
prerogative writs such as certiorari or prohibition in respect 
of the proceedings and decisions of the Presidency Small 
Causes Courts under S. 223 of the Government of India Act, 
1935 which has reproduced the provisions of S. 106 (1) of the 
Government of India Act of 1915 and S. 9 of the High Courts 
Act of 1861. We must observe that doubts have been expressed 
on the question of the applicability of S. 115 to the decisions 
of the Presidency Small Causes Courts by Beaman, J., in 
Ismalji Ibrahimji Nagree v. N. C. Macleoa?. 


The answer to the question whether the decisions of the 
Presidency Small Causes Courts are revisable by the High 
Court depends on whether the Presidency Small Causes Court 
is subordinate to the High Court within the meaningof S. 115, 
Civil Procedure Code. There is no substance in the suggestion 
that the applicability of S. 115 has been excluded in the case 
of Presidency Small Causes Courts by reason of S. 8, because 
the latter section only enacts that the other provisions of 
the Code do not extend to any, suit or proceeding in any 
Presidency Court of Small Causes and S. 115 does not relate 
to any suit or proceeding in that Court but in the High Court. 
There is also authority for this view in P. Ramaswami Naidu 
v. Venkataramanjulu3 which was affirmed in Venkata- 
ramanujulu Naidu v.Ramaswami Naidu4. If therefore S. 115 
has not been excluded in respect of the decisions of the 
Presidency Small Causes Courts, it has to be read with S. 3 of 
the Code which enacts that every Court of Small Causes is 
subordinate to the High Court; and a Presidency Small Causes 
Court is undoubtedly a Court of Small Causes though not 





1, (1913) LL,R.41Cal.323, 2. (1906) LER. 31 Bom. 138, 
3. (ou) 26 MLJ. 467, . 4, -(1915):29 M.L.J.893, 0 0 | 
Wie” 
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constituted under the Provincial Small Causes Court Act. For 
the same reason as the one stated above with regard to S. 115, 
the operation of S. 3 has nòt been excluded by S. 8 of the 
Civil Procedure Code. From the above, it seems to follow 
that a decision of the Presidency Small Causes Court is 
revisable by the High Court. Further, S. 6 of the Presidency, 
Small Causes Court Act provides that a Presidency Small 
Causes Court is subject to the superintendence of the High 
Court under the Civil Procedure Code. It is difficult to see 
how a Court is subject to the superintendence of another 
without being subordinate to the latter. If full effect is given 
to the above provisions, it is unnecessary to go into the old 
enactments constituting the Supreme Courts and the High 
Courts and the despatch of Sir Charles Wood for holding that 
the High Court can issue only the prerogative writs to the 
Presidency Courts of Small Causes. Coming to the Indian 
authorities on the question of the applicability of S. 115, they 
are clear and unbroken in all the High Courts. In the Calcutta 
High Court itself we have Haladhar Maiti v. Choytonna Maiti, 
Sarat Chandra Singh v. Brojo Lal Mukerji2, Ramadhin Bania 
v. Sewbalak Singh’, Shew Prosad Bungshidhur v. Ram Chunder 
Haribux and Kalooram Sitaram v. Ram Chandur Haribus+ and 
Bhudhu Lal v. Chattu Gope5. So far as Madras is concerned 
we have P. Ramaswami Naidu v. Venkataramanjulu Naidué, 
Venkataramanujulu Naidu v. Ramaswami Naidui, Nagoor 
Meeran Sahib v. Sookulal Sowcar8 and Rangiah Naidu v. 
Rungiah®, The Bombay High Court has taken the same view 
in Ismalji Ibrahimji Nagree v. N. C. Macleod! and S. A. Ralli 
v. Parmanand Jewraj11, In thelight of the above, itis doubtful 
whether even the Privy Council will take a different view on 
the question. 





Bamya Nata Basak v. ONKER Mutt Manick LAL, 
I.L.R. (1938) 2 Cal. 261. 

In this case there was a monthly tenancy of a plot of land 
and it was provided that the lessees would give khas posses- 
sion to the lessors within seven days. On the assumption that 


1. (1903) I.L.R. 30 Cal. 588, 2. (1903) LL.R. 30 Cal. 986. 
3. (1910) LL.R. 37 Cal. 714. 4, (1913) LL.R. 41 Cal. 323. 
5. (1917) 21 C.W.N. 654. 6. (1914) 26 M.L.J. 467. 
7, (1915) 29 M.L.J. 353. 8. (1915) 18 M.L.T. 254, 


9 (1908) LL.R. 31 Mad, 490: 18 M. L. J. 480. 
10. (1906) LLL.R, 31 Bom. 138, 11. (1889) LLR, 13 Bom. 642, 
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it provided for a seven days’ notice to quit, the question was 
whether the notice should terminate with the end of a month 
of the tenancy or not. The learned Judge held the view that 
the notice should terminate with the end of a month of the 
tenancy differing from two decisions of the Lahore High 
Court in Rure Khan v. Ghulam Muhammad! and Ram Nath v. 
Badri Nath2, 

It may be observed that the present case was governed by, 
S. 106 of the Transfer of Property Act while the Lahore cases 
were not decided under the Act, as the Transfer of Property, 
Act wasnotextended tothe Punjab. This circumstance however 
would not make any difference for the purpose of the decision 
of the question. If the Transfer of Property Act had no 
application to the case, the rules of English Common law would 
apply, as embodying the rules of justice, equity and good 
conscience. Waghela Rajsanji v. Shekh Masludin’. In this 
respect, however, the provisions of S. 106 do not in any:way 
differ from the English law. It was held as early as Doe v. 
Donovans, by Lord Mansfield, C.J., that in the case of a yearly 
tenancy with a provision for a notice to quit at a quarter’s 
notice, the quarter should expire with the year of the tenancy. 
This view was followed by the Divisional Court in Dixon v. 
Bradford and District Railway Servants’ Coal Supply Societys. 
This decision of the Divisional Court has been followed by 
Panckridge, J., in the present case for holding that the week’s 
notice should expire with the end of the month. This rule of 
English law or the decisions were apparently not brought to 
the notice of the learned Judges in the Lahore High Court 
who held the contrary view in the cases referred to above. If 
however the provision in the lease deed was to the effect that 
it was subject to seven days’ notice at any, time to terminate 
the lease, under the English law or under the Transfer of 
Property Act, the seven days’ notice need not expire with a 
month of the tenancy. See Soames v. Nicholsoné following 
Bridges v. Potist. The reason of the rule is that there should 
be no ambiguity about the provision for termination of the 
tenancy, and it would be inconvenient to one or both the parties 





1. ALR, 1924 Lah. 643, 2 AIR. 1928 Lah, 348. 
3. (1887) L.R. 14 LA. 89: LL.R. 11 Bom, 551 at 561 (P.C.). 
4. (1809) 1 Taunton 555: 127 E. R. 949. 
5. (1904) 1 K.B. 444. 6. (1902) 1 K.B. 157, 
7. (1864) 17 C.B. 314: 144 ER, 127 (N. S.). 
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if the- lease is terminated at any time; but if however it is 
clearly and explicitly stated that it could be’terminated at any 
time as in the last two cases, it would be given effect to. It 
would therefore seem that the view of the learned Judge in 
this case is to be preferred to that of the learned Judges in the 
Lahore cases. 


ern ta 


‘Kunga Bettary CHAKRAVARTY V. Kristo DHONE P UMDAR, 
LL.R. (1938) 2 Cal. 361, <i : 


- In England, varying tests have been applied as to the 
nature of the additional evidence which would justify the 
-ordering of a new. trial whether in the County Courts or the 
High Court. In the House of Lords in Brown v. Dean1, Lord 
Loreburn L. C., with whom the other Law Lords except Lord 
Shaw concurred, laid down that the evidence should be of a 
conclusive nature. Lord Shaw on the other hand held that it 
would suffice if the evidence was material and so clearly 
Televant as to entitle the Court to say that that material and 
relevant fact should have been before the jury in giving its 
decision. These differing opinions have been considered in 
later English Cases and by the Privy Council on appeal from 
the Supreme Court of Shanghai, The King v. Copestake2? and 
Hip Foong ‘Hong v: H. Neotia. & Companys and their general 
effect seems to approximate to.the view of Lord Shaw in the 
above case. This is also the view of the learned Judges in the 
case under notice in granting a review in this country. It may 
however be mentioned thatthe 'terms of O. 47, r. 1 of the Civil 
Procedure Code are specific in this respect and are not in pari 
materia with S. 93 of the County Courts Act or O. 39 of the 
rules of the Supreme Court for granting a new trial. That 
is why the Madras. High Court in Srinivasa. Iyengar v. The 
Official Assignee of Madras* referring to Brown v, Deant hold 
that in matters of granting review in this country on the ground 
of the discovery of new and important matter or evidence 
which after the exercise of due diligence was not within the. 
applicant’s knowledge or could not be produced by him at the 
time when the decree or order was passed, the decision of 
the House of Lords is not binding on us. 








1. (1910) A.C. 373. ia we GOP 1 KB. 468. 
3. (1918) A.C. 888. 
4, (1927) 52 MLL.J. 682: Lk, 50 Mad. 891, 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Lahore.] 
Present :— LORD. ROMER, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


Musammat Ali Begam (since deceased) 
now represented by Saiyed Mohammad 
Raza and others . .. Appellants* 
© v 
Badr-ul-Islam Ali Khan and others .. Respondents. 


Mahomedan Law--Wakf—Dedication of properties by will for public and 
charitable purpose—Right of residence given to members of family— Direction 
for payment of debis of testator—Dedication regarding certain properties 
taking effect at future time—Whether opposed to principles of Shiah Law— 
Civil Procedure Code (V of 1908), S.92—Representative suit—Procedure— 
Sanction given to three persons—Two persons whether can file suit—Right to 
appeal.. 

A testator by his will disposed of five items of property for a public 
charitable purpose well-known and highly esteemed as pious by the 
Mahomedan Law. He not only used the word “wakf” but expressed his 
intention to benefit the general public and directed that the properties should 
be excluded from the rights of relations. At the same time he madea 
provision conferring on the’testator’s brother, who was appointed manager 
of the wakf, and-on that brother’s heirs who should be his descendants, the 
right of private residence in the sarai. There was nothing to show that the 
right of residence so conferred was intended or was likely to exhaust the 
accommodation of the sarai, or could in'law be insisted on to the exclusion 


of the charity. The will again contained provisions as to details of expenses: 


to be incurred and also a general direction for the payment. of the testator’s 


debts. The testator by the same will gave the income from two other f 


properties to M.B. and M.A. for life. He made directions as to the interests 
in remainder, the effect of which was’ that, on the: death of M.B. or M.A: the 
; i 
* P, C. Appeal No. 120 of '1936. . 29th March, 1938. 


Badr-ul- 
Islam 
Ali 
Khan. 
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properties, or in the event of their sale during their lifetime, the proceeds of 
sale, should be “attached to the sarai”, 

Held, that there was a valid and effective dedication of the five properties 
for the purposes specified, and the fact that the right of residence in the 
sarai was conferred on certain persons, or that the manager was given a 
certain power of disposal of the properties, would not affect the dedication 
for the wakf, 

Held, however, that in respect of the other two items of property the 
testator did not intend them to be wakf properties until the death of the life 
tenants or their sale, that such a disposition was invalid as infringing the 
principle of. Shiah law ‘to: the effect-that an appropriation.of property for: 
wakf as from a future date is invalid. While the above principle is to some 
extent mitigated by the decision in Baker Ali Khan v. Anjuman Ara Begam, 
(1903). L.R. 30 I.A. 94: LL.R. 25 All, 236 (P.C.), that a Shia may. create a 
wakf by will, “the principle is not thereby abrogated for all purposes in the 
case of testamentary disposition; nor is it necessary for the application of 
the principle that the passing of the property to the endowment should be 
made to depend on an event which is both problematical and future. 

Muhammad Ahsan v. Umardaraz, (1906) I.L.R. 28 All. 633, disapproved. 

Where in respect of a suit under S. 92, Civil Procedure Code, the 
consent in writing of the Advocate-General or Collector has been given to 
three persons as plaintiffs, the suit cannot validly be instituted by two only. 
The suit as instituted must conform to the consent. On the other hand, if 
the three persons join as plaintiffs'and two of them die pending suit, the suit 
does not become defective or incompetent. There is no provision whatever 
in the Code for recourse being, had to the Advocate-General or Collector 
during the course of a suit or of any proceedings in appeal. When once 
validly instituted, it is a representative suit subject to all the incidents 
affecting suits in general and representative suits in particular. Consequently 
one of several plaintiffs can prefer an appeal in such acase on the same 
terms and conditions as are applicable to suits in general. 


_ Appeal from a judgment dated 14th January, 1935, of 
the High Court, Lahore (Jai Lal and Skemp, JJ.) reversing 
a judgment and decree, dated 2nd January, 1929, of. the. 
Senior Subordinate Judge, Amritsar. 


A, M. Dunne, K.C. and J. M. Parikh for Appellants.—In the 
first place, it is submitted that the appeal to the High Court was. 
incompetent, because all the plaintiffs in the suit which had been 
dismissed were not made parties to it. Further, that being so, the 
defect was not cured by taking the fifth plaintiff, who had beer 
made a respondent, and making him an appellant during the. 
argument., The will, on its true construction, did not create any 
wakf in respect of the sarai or any other properties. It is 
significant, for example, that the properties alleged to have been 
made wakf are subject to the payment of the testator’s debts and 
to certain other, charges. He would not have encumbered the. 
ploperties chad he wished to make them wakf. . Again, if. the will 
does effect a wakf, the wakf is rendered invalid by the provision 
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in the will giving the testator’s brother and his heirs right of 


residence in the sarai, such aright in respect of the sarai being in- . 


consistent with its being wakf. With regard to the Mess Kothi and 
Small Kothi properties, assuming that the will meant to create a 
wakf, such a wakf would be invalid in respect of them because it 
would not conform with Shia principles. It is permissible to effect 
wakf by will, but it is not on that account permissible to dedicate 
the properties as from a future or uncertain event, as has been 
done here. 


L.P. E. Pugh, K.C. and H. R. Abdul Majid for Respondents. 
—As to the preliminary objection in respect of the appeal to the 
High Court, it was quite open to four out of the five plaintiff-respon- 
dents to prosecute the appeal themselves, without the fifth. The 
wakf in respect of the sarai and other properties which, it is sub- 
mitted, the will undoubtedly effects, is validly made according to 
the principles of Shia Mahomedan law. The whole tenor of the will 
supports a construction of it as being intended to effect wakf in 
respect of the properties in question. There is nothing contrary 
to Shia law in the reservation of a right of residence in the sarai 
to the testator’s brother, as manager, and his heirs, And that right 
to residence in a portion of the sarai cannot be said to be 
inconsistent with the dedication. 


29th March, 1938. Their Lordships’ judgment was 


- delivered by’ 

Sır Grorce Ranxin.—On the 25th May, 1887, Agha 
Kalb Abid ‘Khan, a’ Shia Mussulman of Persian origin, died 
at Amritsar leaving as his heirs a brother Kalb Ali Khan 
and a sister Mussammat Hussaini Khanum. On the 3rd 
March, 1887, he had made a will the true construction and 
effect whereof is the subject of this appeal. He was possessed 
of a half. share in certain immovable property in the district 
of Farrukhabad which he had inherited from his father and 
of which the income was expended on an Imambara and other 
religious purposes at Fatehgarh. In addition thereto he was 
possessed of immovable property at Amritsar and Lahore 
valued by him in his will at. Rs. 1,73,000, and thereby de- 
scribed, valued and disposed. of in detail. Of his properties 
at Lahore valued by him at about Rs. 60,000, three, of a total 
value of Rs. 36,200, were given by the will to his brother 
Kalb Ali, and one, valued at Rs. 18,000, to his sister Hussaini 
Khanum. There remained two parcels of land at or near 
Lahore—one' measuring 45 bighas and valued at Rs. 4,000, 
the other measuring 16 bighas and valued at Rs. 2,000. ‘By 
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his will the testator gave the former to a lady called 
Mussammat Buti and her son Ismail Hussain for their lives, 
and the latter to one Musaffar Ali for his life. The interests 
in remainder he disposed of by directions that they should 
be “attached ” to the sarai hereinafter mentioned: the validity 
and effect of these directions need not now be considered, as 
it is not, in the events that have happened, possible on this 
appeal to pronounce any binding decision thereon or to give 
relief in respect thereof. The properties at Amritsar, to which 
the dispute in the present suit is now confined, are valued in 
the will at Rs. 1,13,000. This figure includes two properties in 
Amritsar Cantonment—one called the Mess Kothi (valued at 
Rs. 2,000) and the other called the Small Kothi (valued at 
Rs. 1,000). The income from the former was given by the 
will to Mussammat Buti and her son Ismail Hussain for their 
lives upon certain conditions. The income of the latter was 
given to Musaffar Ali for his life upon certain other conditions. 
A question arises as to the validity of the testator’s directions 
as regards the interests in remainder, which question their 
Lordships will deal with in due course. 


In addition to these two small properties the will includes 


‘as an item of the testator’s property at Amritsar, ‘“ promissory 


notes value Rs. 36,000 income Rs. 1,490.” These promissory 
notes are included in the figure of Rs. 1,10,000 hereinafter 
mentioned : the two small properties are not. 


The main disposition made by the testator in his will is 
that whereby five properties at Amritsar (in addition to the 
promissory notes already mentioned )—total value Rs. 1,10,000 
-are characterised as “pertaining to the sarai”, “built and 
attached to the serai”, “built in connection with the new 
serai.” These are (1) a house in the Civil Lines occupying 
with garden, etc., 25 bighas—Rs. 15,000; (2) cultivated land 
nearby—Rs. 5,000; (3) plots near the church and dak 
bungalow—Rs. 1,000; (4) Begum Sahiba’s land and garden— 
Rs. 3,000; (5) “the sarai under construction’—Rs. 50,000. 
The main question upon this appeal is whether the true 
construction and effect of the will is to make these properties 
wakf for the purposes of a sarai. 


Soon after the death of the testator, his brother, Kalb 
Ali, was entered in the revenue records as owner of the lands 
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at Amritsar. On the 12th May, 1892, mutation of the Amritsar 
property was effected in favour of the sarai. In 1895, Kalb 
Ali died leaving a widow Mussammat Bismillah Khanum, a 
son Kalb Haidar and a daughter Mussammat Ali Begum 
(defendant No.1). On the 14th May, 1896, mutation of the 
Amritsar property vras effected in the name of the sarai under 
the management of Kalb Haidar. On the 13th May, 1907, for 
Rs. 15,500 Kalb Haidar sold to one Sundar Singh five plots 
of the Amritsar property above set forth (in all 39 kanals 
3 marlas) reciting that he had been in possession thereof as 
proprietor under his uncle’s will of the 3rd March, 1887. He 
died in 1909, and on the 11th September of that year the 
Amritsar land was recorded in the name of the sarai under the 
management of Mussammat Bismillah. In 1921, Mussammat 
Bismillah leased 12 kanals of the lands at Amritsar to one 
Piara Singh (original defendant No. 3) for 50 years at an 
annual rent of Rs. 200. Mussammat Bismillah died in 1922, 
and her daughter, Mussammat Ali Begum took possession of 
the Amritsar property as her heiress. Mussammat Ali Begum 
has at all times claimed to hold it as absolute owner and has 
not at any time acknowledged any wakf or dedication. On the 
7th April, 1926, she sold to Nizam-ud-din (defendant No. 2) 
12 kanals 4 marlas of the land at Amritsar. 


On the 30th June, 1926, the present respondents, Nos. 1 
to 5, with the sanction of the Collector under Ss. 92/93 of the 
Code of Civil Procedure, brought in the Court of the Senior 
Subordinate Judge at Amritsar the suit out of which this 
appealarises. The plaint treating Mussammat Ali Begum as de 
facto mutawalli asked that she be removed from that office and 
made to account for the wakf property and for the proceeds 
of the various sales and of the lease to Piara Singh; also that 
a scheme be framed for the wakf. The trial Judge dismissed 
the suit (2nd January, 1929), holding that, though Kalb Abid 
had dedicated the suit lands for the purposes of a sarai in his 
lifetime, the dedication was invalid as he had retained posses- 
sion; that he had not made a dedication thereof by his will; 
that, if his will did purport to effect a dedication, that also 
was invalid having regard to certain provisions in the will as 
to the testator’s heirs. Four of the five plaintiffs appealed to 
the High Court at Lahore, making the remaining plaintiff a 
respondent to the appeal. The High Court, having at the 
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hearing made this plaintiff an appellant-.instead of a res- 
pondent, held that a valid wakf of ihe sarai was created 
by the will of Kalb Abid, set aside the decree of the 
Subordinate Judge and remanded the case to him in order that 
he might decide whether Mussammat Ali Begum should be 
mutawalli, prepare a scheme, take accounts and give other 
directions as necessary. From this decree (14th January, 
1935), Mussammat Ali Begum appealed to His Majesty, and 
on her death her representatives have been duly substituted as 
appellants. 


In view of the observations made by the learned Judges 
in the High Court, Mr. Dunne for the appellants has very 
properly raised before their Lordships the question whether 
the appeal as brought to the High Court was competent and, 
if not, whether the defect was cured by making the respond- 
ent plaintiff an appellant. As it appears that the appeal was 
brought with this plaintiff’s concurrence and that he was 
made a respondent only because he had gone on business to 
another province, it is difficult to discern any substance in the 
preliminary objection. Where the consent in writing of the 
Advocate-General or Collector has been given to a suit by 
three persons as plaintiffs, the suit cannot validly be instituted 
by two only. The suit as instituted must conform to the con- 
sent. On the other hand, if the three persons join as plaintiffs 
and two of them die pending suit, the suit does not become de- 
fective or incompetent (Raja Anand Rao v. Ramdas Daduram}), 
There is no provision whatever in the Code for recourse being 
had to the Advocate-General or Collector during the course of 
a suit or of any proceedings in appeal. As sub-S. (2) of 
S. 92 sufficiently shows, the consent in writing is a condition 
of the valid institution of a suit and has no reference to any 
other stage. When once validly instituted, it is a representative 
suit subject to all the incidents affecting suits in general and 
representative suits in particular. Their Lordships cannot 
accept the doctrine of Jai Lal, J., in the present case. that the 
persons who have instituted the suit with the leave of the 
Collector are to be deemed to be one plaintiff, nor do they see 
any reason why one of several plaintiffs in such a suit should 
not appeal on the same terms and conditions as are applicable 


1. (1921) L.R. 48 I.A. 12: L.L.R. 48 Cal. 493 (P.C.), 
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to. suits in general. In. the present case, the appeal was, in 
their Lordships’ view, competent and regular as originally 
brought: the amendment though wunobjectionable was not 
necessary. 


On the main question, their Lordships, in agreement with 
the High: Court, consider that upon the true construction of 
the will of Kalb Abid the five Amritsar properties above- 
mentioned were made wakf for the purposes of a sarai and 
for the specified purposes subsidiary thereto. They are further 
of opinion that the dedication thereof is valid and in accord- 
ance with Shia law. The properties are described as “‘per- 
taining to the sarai” in the same sense as the properties given 
by the will to the testator’s brother and sister are described 
as “pertaining to my brother” and “pertaining to my sister.” 
it is not in doubt that the testator had obtained a plot of land 
from Major Warburton for the very purpose of being used 
for a sarai. There are repeated references to this sarai 
throughout the will, and one of the five plots of land now in 
question (value about Rs. 50,000) is thus described :— 


The sarai under construction which is about to be completed. The 
building operations are going on. It was built with the intention of Waqf 
for the benefit of the general public and for performance of religious 
ceremonies, such as Ashura, prayers on both the Ids, Muharram and Nauroz, 
etc, and for the comfort of every man, without charging any rent, etc., and 
is excluded.from the rights of relations, etc. But my brother Kalb Ali Khan 
and his heirs who are his descendants have the right of private residence 
in it. 

The will concludes as follows :— 

“It is to be noted that I have given Mirza Kalb Ali Khan, my Fal brother, 
the powers for the management of the entire.property, left by me, and the 
power of disposal as owner of every kind like myself. He should use all 
these powers in obedience to the directions given in this will. He should 
continue the maintenance allowance of the persons, to whom I have assigned 
some maintenance, subject to the conditions and for the period mentioned 
in this will, provided they do their work faithfully, earnestly, honestly, 
eagerly, and obediently with good conduct and keep him pleased. In case of 
default of the above conditions or displeasure of my aforesaid brother, or in 
case of any embezzlement, misappropriation or dishonesty, he has full 
authority to dismiss them and to stop and confiscate the maintenance fixed, 
All these powers will be exercised by the male descendants of my brother 
Kalb Ali Khan, after his death and will thus continue generation after 
generation.” But if the said brother does not care to take this trouble or 
refuses to manage the above property, it should be made over to the Govern- 
ment and the Deputy Commissioner for management. The Deputy Commis- 
sioner alone or by appointing a committee and an‘advisory board of some 
Mohammadan: gentlemen belonging to the Asna Ashari community, should 
then manage the Waqf property. The same action should bė taken in case the 
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P.C. male heirs of the said brother should happen to be. inefficient and should be 
Mt. Ali guilty of breach of the conditions and misappropriation. If, after my death 
Begar or during the severe altack of disease or unconsciousness, any one of my 

V. dependants is guilty of dishonesty or embezzlement or misappropriation, etc., 
Badr-tl- in respect of my property and goods or if my brother suspects the said 
che dependant of these things, then my brother will have the power to dismiss 

Khan. him or to deprive him of the gift.” 

=> From these passages it sufficiently appears that the 


ame testator’s intention was to dedicate the five items of property 

Rankin. for a public charitable purpose well known and highly esteemed. 
as pious by the Mussulman law. He not only used the word 
“wakf”? but expressed his intention to benefit the ‘general 
public, and directed that the property should be “excluded 
from the rights of relations’, thus giving ample evidence that 
he knew what was meant by “wakf” and fully intended to 
effect a wakf. It is true that, after the words ‘excluded from 
the rights of relations”, come words which say that Kalb Ali 
and his heirs who are his descendants shall have the right of 
private residence in the sarai. This would inélude female 
heirs who would not necessarily be managers of the wakf. 
But in their Lordships’ view this provision does not show that 
the testator did not intend to make wakf of the properties;. 
nor does it render the dedication illusory or make it invalid 
either on the ground that the property was not substantially 
dedicated to charity or on the ground that the wakif had 
retained a benefit for himself. It is not necessary in this case: 
to pray in aid the provisions of the Mussalman Wakf Validat- 
ing Act, 1913. There is no ground for holding that the right 
of residence was intended or was likely to exhaust the accom- 
modation of the sarai or could in law be insisted on to the 
exclusion of the charity. Nor is the right given to the testator’s. 
heirs obnoxious to the rule of Shia law which requires a wakif 
to divest himself of all interest in the property and in its 
usufruct. (Cf, Abadi Bagum v. Kaniz Zainab.) 

Again, it is true that the testator, having set forth in 
detail each of his properties and his disposition thereof, adds 
thereto a list headed “Details of Expenses.” Having entered 
“expenses on account of my burial” at Rs. 500 and expenses 
on account of fast and prayers and the taking of his body to. 
Karbala, etc., at Rs. 1,500, and the marriage expenses of two 
girls at Rs. 500, the testator concluded with an entry: “ for 





1. (1926) 52 M.L.J. 430: L.R.'54 LA. 33: LL.R. 6 Pat. 259 (P.C.). 
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payment of debt—about Rs. 10,000 or the amount remaining 
due from me after my death.” There is no evidence as to the 
amount owing by him at his death or as to the funds from 
which his debts if any were discharged. The will contains no 
direction for the payment of debts out of any particular asset, 
nor does it charge any property with his debts. The wide 
powers of disposal given to the testator’s brother, which would 
include a power of sale, are in their Lordships’ opinion to be 
read, so far as the wakf properties are concerned, as powers 
given to a manager to be exercised in the course of proper 
management; and this is indeed comprehended in the direction 
to “use all these powers in obedience to the directions given 
in this will.” No objection arises in the present- case upon the 
fact that the property dedicated by the will exceeds the one- 
third share beyond which a Muslim cannot without the consent 
of his heirs dispose of his property by will: there are concurrent 
findings of the Courts in India that the testator’s heirs 
consented. Nor does any difficulty arise upon the concluding 
passages which their Lordships have already cited from the 
will, by reason that the testator does not use the word 
“mutawalli” when making provision for the management of 
the sarai and the property devoted thereto. Upon a proper 
construction of the will, their Lordships are of opinion that 
there was a valid and effective dedication of the five properties 
above-mentioned for the purposes specified. There appears to 
be no evidence as to the amount or value of the promissory 
notes outstanding at the testator’s death or as to what was 
done with them. 

It remains to consider the two properties in Amritsar 
Cantonment hereinbefore described as the.Mess Kothi and the 
Small Kothi, of which the income was given for life to 
Musammat Buti and her son, and to Musaffar Ali respectively. 
The effect of the testator’s directions as to the interests in 
remainder is that, on the death of the persons mentioned, the 
property and the income should be “attached to the sarai”, 
and that, if either property should be sold during the lifetime 
of the person entitled for life, he or she should get a specified 
sum out of the wakf, and the proceeds of the sale should be 
invested and “attached to the sarai.” This raises a question 


of some nicety in the application of the Shia law. If the will 

can be read asintending that on.the death of .the testator these 

two properties should become “wakf”, it would be in no way 
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unlawful that a life interest in the usufruct should be reserved 
for the beneficiaries above-named. On the other. hand, a 
direction that the property should become wakf after the death 
of a person surviving the testator is contrary to the principles 
applied by the Shia . law to dedications inter vivos. “If one 
should say I have appropriated when the beginning of the 
month has come . . . the appropriation would not be valid ” 
(Shuraya-ool-Islam. Baillie v. II p. 218.) Their Lordships 
recognise that the decision in Baker Ali Khan v. Anjuman 
Ara Begaml, which permits a Shia to create a wakf by will 
is itself a mitigation of the rigour of this principle, but they 
are not of opinion that the principle is abrogated for all 
purposes in the case of a testamentary disposition, nor do they 
think that it can be confined to cases where the passing of the 
property to the endowment is made to depend upon an event 
which is problematical as well as future. On these points 
they are not in agreement with the observations made in the 
case of Muhammad Ahsan v. Umardaraz2. While not disposed 
to put a narrow or unduly technical construction on this will, 
upon a careful consideration of the language used by the 
testator and of the substance and effect of his dispositions, 
their Lordships find themselves unable to hold that he intended 
either of the two properties now in question to become wakf 
property until the tenant for life had died or there had been a 
sale under the powers conferred by the will. On this view they 
think that there is no valid dedication of either property, and 
to this extent the appeal succeeds. 

They will humbly advise His Mares that it should be 
declared that the properties in Amritsar Cantonment described 
in the will of Agha Kalb Abid Khan as the Mess Kothi and 
the Small Kothi are not wakf; that, subject thereto and save 
as regards the Lahore properties upon which no decision can 
be given in this appeal, the decretal order of the High Court 
should stand ard this appeal should be dismissed. 

The appellants must pay to the plaintiff-respondents one- 
half of their costs of this appeal. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Francis, Harker. 

R. C. C. l Appeal dismissed. 


1. (1903) a 30 I.A. 94: LL.R. 25 All. 236 (P.C.). 
(1906) I.L.R. 28 All. 633.. 
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. PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
Present :—Lorp Wricut, Lorn ROMER, Sir LANCELOT 
SANDERSON, SIR SHADI LAL AND SIR GEORGE RANKIN. 


Gaekwar Baroda State Railway .. Appellant* 
V, 
Hafiz Habib-UI Hag and others .. Respondents. 


Civil Procedure Code (V of 1908), Ss. 86, 87 and 110—Sovereign Prince— 
Statutory right not to be sued—Right of waiver—Corporation owned by 
Prince—Alleged breach of contract by—Whether action against corporation 
competent—A firming judgment—Privy Council appeal. 

The provisions of Ss. 86 and 87 of the Code of Civil Procedure relate to 
an important matter of public policy and they are imperative and must be 
observed, H.H. the Gaekwar of Baroda isa Sovereign Prince within the mean- 
ing of these sections. Anda suit instituted against the Gaekwar of Baroda 
State Railway, which is owned and managed by the Gaekwar, is in effect a 
suit against the Gaekwar and it cannot be maintained without the necessary 
certificate under S. 86. In such a case the requirements of Ss. 86 and 87 of 
the Code being statutory, they cannot be waived. Nor can the Sovereign 
Prince in such circumstances be deemed to carry on business in an assumed 
name so as to sue the corporation owned by him, for a suit cannot be brought 
_ against an assumed name. 

Quaere, whether modification by the High Court of a decree of a 
Subordinate Judge, the High Court reducing by a small amount a decree for 
money passed by the Subordinate Judge in favour of the plaintiff, is an 
affirmation of or a differing from the decision of the Court below for the 
purposes of S. 110, Civil Procedure Code. 

Decision of the Allahabad High Court reversed. 

Appeal from a judgment and decree of the High Court 
of Judicature, Allahabad, dated 22nd December, 1933, 
modifying but in the main confirming a decree dated 3rd July, 


1929, of the Subordinate Judge, Agra. 


Sir William Jowitt, K.C. and Sir T, J. Strangman for Appel- 
dant.—The Baroda State Railway was in the first place not capable 
of being sued through its engineer-in-chief and manager. Further, 
the railway is not a corporation sole or even a legal entity; and 
the manager and engineer were not, liable on the contracts in 
‘question. His Highness the Maharajah Gaekwar of Baroda is the 
sole proprietor of the railway; moreover, on the one hand, he was 
not a party to the suit, and, on the other, if the suit be regarded 
as having been brought against him, it is incompetent because the 
Maharajah was a Sovereign Prince over whom the Court could 
have no jurisdiction, and no consent had been given as prescribed 





*P.C. Appeal No. 67 of 1936. 18th March, 1938. 
Allahabad Appeal No. 10 of 1934. 
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by S. 86 of the Code of Civil Procedure. Further, again on the 
assumption that the suit was brought against him, the Maharajah 
did not waive, and could not have waived, his right not to be sued 
without the prescribed consent; and in any case there were other 
conditions to be fulfilled besides the giving of the consent. 


C. S. Newcastle, K.C., H. R. Abdul Majid and Dingle Foot 
for Respondents.—By way of preliminary objection to this appeal , 
it is submitted that it is incompetent for non-compliance with 
Ss. 109 and 110 of the Civil Procedure Code. In granting the 
certificate pursuant to their granting of leave to appeal, the High 
Court stated that the Courts in India had differed. In fact they 
had not done so, What actually happened was that the High Court 
confirmed the decree of the Subordinate Judge with a minor 
modification. 


The Subordinate Judge had jurisdiction under S. 20 of the 
Code to try the action. Further, the appellant submitted to the 
jurisdiction of the Court, thus waiving his rights of immunity. 
The conclusion arrived at was correct; the railway isa corpora- 
tion capable of being sued. Whether the railway is or is nota 
corporation is a question of fact to be determined in accordance 
with the law of the State of Baroda. See Banque Internationale 
De Commerce De Petrograd v. Goukassow! and Lazard Brothers 
& Co. v. Midland Bank2. Those cases recognise the principle 
of the establishment as juristic entities of corporations established 
by foreign law. That principle is applicable by analogy here 
because the evidence shows that the railway was established as a 
corporation by the law of the State of Baroda. In those circum- 
stances, and having regard to the fact that the Gaekwar, by 
allowing the railway to defend the suit on its merits and produce 
evidence, and by taking advantage of the opportunity of perhaps. 
obtaining judgment in his favour, must be taken as having waived. 
his privileges, the appeal should be dismissed. 

i8th. March, 1938. Their Lordships’ judgment was. 
delivered by 

Sir LANCELOT SANDERSON.—This is an appeal from a 
judgment and decree of the High Court of Judicature at 
Allahabad dated the 22nd of December, 1933, which varied 
but in the main confirmed a judgment and decree of the 
Subordinate Judge of Agra dated the 3rd July, 1929. The 
suit was brought by Mohammad Habib-ullah, who died after 
the judgment of the Trial Court was given, and during the 





1. (1923) 2 K.B. 682. 2. (1933) A.C, 289. 
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pendency of «the appeal to the High Court.. The respondents 
to this appeal were brought on the record as his heirs and 
personal representatives. The defendant in the suit was 
described as “ The Gaekwar Baroda State Railway through 
the Manager and Engineer-in-Chief ” of the said Railway. 


The plaintiff was a timber merchant, and in April, 1923, 
he entered into four contracts for the supply of sleepers for 
the said railway in Baroda which are the subject-matters of 
this appeal. A fifth contract for the supply of shisham wood 
was also comprised in the suit. 


The contracts were made in Baroda between the plaintiff 
and a Mr. Martin who signed the contracts as ‘‘ Manager 
and Engineer-in-Chief, Baroda State Railway”. No sleepers 
were delivered in’ respect of two contracts. The other two 
contracts were partly performed by the delivery of sleepers. 
It was alleged on behalf of the defendant that the sleepers 
which were delivered were not in accordance with the con- 
tracts, and for this and other reasons, which need not now 
be specified, all the contracts were cancelled by a letter dated 
the 3rd of May, 1924, from Mr. A. T. Houldcroft who was 
then the manager and engineer-in-chief of the railway, which 
was said to have been received by the plaintiff on the 7th 
May, 1924. The plaintiff filed his suit on the 7th May, 1927, 
in the Court of the Subordinate Judge of Agra, claiming 
Rs, 38,185-12-0 for the balance of the price of the sleepers 
supplied plus retrenchment money, and Rs. 1,16,720-14-0 
damages for failure to take aelivery © of the remainder of the 
sleepers and wood. 


The written statement, which was filed on the 10th of 
December, 1927, was signed by Mr. C. Allan Cooke, who was 
then the manager and engineer-in-chief of the said railway. 
It contained many defences, including pleas that the Agra 
Court had no jurisdiction to try the suit, and that the suit 
was barred by limitation, but the main question which their 
Lordships have to consider in this appeal arises in respect of 
the following plea: 

24. The suit not having been filed against the proper party is not 
maintainable; the defendant railway is owned by H.H: the Maharaja 
Gaekwar of Baroda, a Sovereign Prince, and is managed by His Highness’ 


Government, the claim against the Manager and Engineer-in-Chief of the 
defendant railway who is only a paid servant'of the State is bad in law. 
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Many issues were settled and tried by the Subordinate Judge, 
and the issue in connection with the above- mentioned plea 
was as follows: : 


“Is the Maharaja Gaekwar of Baroda a necessary party to the suit? Is 
the suit as framed maintainable ?”. 


This raises an important question, for it was alleged on 
behalf of the defendant that the suit was in reality, though not 
in form, a suit against H. ‘H. the Gaekwar of Baroda, that 
it had been framed in the above-mentioned manner because 
of the difficulty in the plaintiff’s way caused by the provisions 
of Ss. 86 and 87 of the Civil Procedure Code of 1908, to which 
further reference will presently be made, and that it was an 
attempt to fix H. H. the Gaekwar with liability in this indirect 
manner. 

The Subordinate Judge made a decree in favour of the 
plaintiff for the price of material supplied including retrench- 
ment money Rs. 37,065, interest on the said amount Rs. 14,430, 
damages Rs. 50,054 minus Rs. 112 for shisham log wood 
which he held was barred by time, balance Rs. 49,942, total 
Rs. 1,01,437, with further directions as to interest and costs. 
The defendant appealed to the High Court, which ordered 
and decreed that the appeal should be allowed in part, and 
that the Subordinate Judge’s decree should be modified to the 
extent that the amount decreed thereunder should be reduced 
by Rs. 7,797-9-0,'and that in other respects the aforesaid 
decree should be confirmed and the appeal dismissed. 

The defendant applied to the High Court for leave to 
appeal to His Majesty in Council and the grounds of his 
application admittedly ‘included substantial questions of law. 

The learned Judges of the High Court allowed the appli- 
cation and certified that “As regards the value and nature 
of the case it fulfils the requirements of S. 110 of Act No. V 
of 1908”. A preliminary objection was taken by learned 
counsel on behalf of the plaintiff respondents that the appeal 
was incompetent for non-compliance with the provisions oF 
the Civil Procedure Code, Ss. 109 and 110. 

In support of this contention reference was made to the 
judgiment of the learned Judges of the High eour wog granted 
the above-mentioned certificate. 

In that judgment it was ‘stated that “the valuation al 
the suit.in the Court below being above Rs. 10,UCO and the 
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valuation. of the proposed appeal to His Majesty in Council 
being also above Rs. 10,000 and the Courts in India having 
differed, the case satisfies the requirements of law -under 
S. 110, Civil Procedure Code, and we certify accordingly ”. 
The point which was taken by the learned counsel was: that 
the learned Judges were wrong in holding that the Courts in 
India had differed, inasmuch as the decree of the Subordinate 
Judge was confirmed by the High Court in all respects, except 
that the amount decreed by the Subordinate Judge in the 
plaintiff’s favour was reduced by Rs. 7,797-9-0, 

It was argued that the decree of the High Court really 
affirmed the decree of the Court immediately below, and 
therefore that the ground relied on by the learned Judges for 
granting the certificate was wrong. 


Several cases relating to this question were cited to their 
Lordships, and it appears that the decisions therein are not 
altogether consistent, but their Lordships do not propose on 
this occasion to consider them in detail or to give any decision 
upon the point. The reason for their Lordships’ conclusion in 
this respect is that, even if the decree of the High Court did 
affirm the decree of the Subordinate Judge (which their Lord- 
ships do not decide), it is obvious that the appeal involves 
substantial questions of Jaw, and, as the value of the subject- 
matter of the suit and of the appeal was above Rs. 10,000, the 
learned Judges were right in granting the certificate. 


‘Indeed the learned counsel for the plaintiff respondents 
frankly admitted that this was a-case in which their Lordships, 
if it were necessary, would properly ‘grant special leave to 
appeal by reason of the important questions of law involved. 


The Subordinate Judge in his judgment recorded the 
admission made on behalf of the plaintiff in the Trial 
Court that the above-mentioned railway is “neither a State 
railway nor a Company railway but is owned and managed 
by His Highness the Maharaja of Baroda through his own 
men ”, and it is to be noted that in the course of some 
interlocutory proceedings before the trial the plaintiff de- 
clined to make His Highness the Gaekwar a defendant in 
the suit. 


The Subordinate Judge,. however, found it possible to 
make a decree, as already stated, in the plaintiff’s favour, 
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holding that the railway was a corporation within the mean- 
ing of the Civil Procedure Code, and that it possessed a 
locus. standi of its own before the law Courts and could be 
sued in its own name through the head of the railway depart- 
ment. This conclusion was based largely upon the construc- 
tion which the Subordinate Judge placed upon the provisions 
of 42 & 43 Vict., c, 41 and the Indian Railways Act(Act IX of 
1890), which the learned Judge considered were applicable to 
the Gaekwar Baroda State Railway. The High Court came 
to the same conclusion and held that the defendant railway is 
a corporation, of which H. H. the Gaekwar is the owner. 


One of the learned Judges in the High Court noted in 
his judgment that the plaintiff was not suing a Ruling Prince, 
and that he was not trying to execute his decree against such 
a Prince, but stated that ‘ what he wants is a decree against 
the defendant railway which is the -property of a Ruling 
Prince”. He held further that it was open in India to the 
plaintiff to obtain his object so long as he did not contravene 
the express provisions of the Code of Civil Procedure, and 
expressed the opinion that the position was “ that the owner 
of the corporation carries on business under an assumed name 
and the suit therefore can be instituted against that assumed 


. name without in any manner infringing the provisions of 


S. 86 of the Civil Procedure Code ”. 


The other learned Judge agreed with the conclusions 
arrived at by his learned brother and added that in his opinion 
the case was governed by O. 30, r. 10, of the Civil Procedure 


Code. 


With all respect to the learned Judges their Lordships 
are unable to assent to the propositions and conclusions con- 
tained in their judgments. The provisions of Ss. 86 and 87 
of the Civil Procedure Code, 1908, are as follows: 

86.—(1) Any such Prince or Chief, and any ambassador or envoy of a 
foreign State, may, with the consent of the Governor-General in Council, 
certified by the signature of a Secretary to the Government of India, but not 
without such consent, be sued in any competent Court. 

(2) Such consent may be given with respect to a specified suit or to 
several specified suits, or with respect to all suits of any specified class or 
classes, and may specify, in the case of any suit or class of suits, the Court 
in which the Prince, Chief, ambassador or envoy may be sued; but it shall 
not be given unless it appears to the Government that the Prince, Chief, 


ambassador or envoy— ; 
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ci ‘o(a)- has instituted a- suit in the Court against the, person desiring to sue 
him, Or 3 
(b) by himself c or another trades „within the local limits of the jurisdic- 
tion of the’ Court, or 
_ (c)' is in possession of ‘immovable property: ‘situate within those limits 
and: is:to be sued with reference to such property or for money charged 
thereon. eH. oa 

(3) No such Prince, Chief, ambassador or envoy shall be arrested under 
this’ Code, and, except with the consent of the‘Governor:General ‘in Council 

‘certified as aforesaid, no decree shall be executed against the property of 
any.such Prince, Chief, ambassador or envoy. 

_(4) The Governor-General in Council may, by notification in the Gazette 
ae ‘India, authorise a Local Government and any Secretary to that Govern- 
ment to exercise, with respect to any Prince, Chief, ambassador or envoy 
named in the notification, the functions assigned by the foregoing sub- 
sections. to the ‘Governor-General i in Council and a Secretary to the Govern- 
ment of’ India, respectively. 

(5) A person may, 'as a' tenant'of immovable ‘property, sue, without 
sich. consent as, is: mentioned in this section, a Prince, Chief, ambassador or 
envoy from whom he holds.or, claims to hold the property. 

: 87,. AS Söveréigi Prince or Ruling” Chief, may sue, and shall be sued, in 
the name of his State: . 

Provided that in giving the consent metered to in the forcedi section 
the Governor- General in Council or the’ Local ‘Government, as the case may 
‘be, ° ‘may direct that any. such: Prince or Chief -shall bè sued in the name of an 
agent or in any-other.name. , ae 


We. The sections relate td an important matter of public policy 
in” Indias ‘and the express” provisions contained ‘therein are 


imperative and must be observed. a 
ae 


“HL HL the’ Gaekwar is å ‘Sovereign | Prince within the 
meaning of these sections, and it was admitted by courisel‘on 
behalf ‘of'the plaintiff ‘respondents that no/certificate had’ been 
‘obtained ` s> -provided’ ‘by S.86,:and-further' that: no such 
tertificate ‘could have been obtained as noneiof the conditions 
contained in S. 86 (2) (a), (b) and (c) were cia i to 
this case. pot ce E 


With regard to the above-mentioned ateren as. to the 
position, it is obvious that alsuit cannot’ be brought against 
an ‘assuthed’ háme”! ‘Phere ` inust be’ gdmé juristic’ entity 
capable of being sued, which is. using., or siS known ‘by the 
assumed name. It. was, however,, ‘held, ‘by, 1 the, learned Judges 
of; the High: Court that .the, ‘defendant, railway, came into 
existence Sunder a igrantfrom the: Sovereign: power andit- 18, 
therefore, a corporation though its owner is one person ee 
Highness the. “Maharaja of Baroda) and not, not. several. pe persons ” 

3 
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Their Lordships cannot find any-evidence in the record to 
justify the above-mentioned finding, and indeed the learned 
counsel who appeared for the plaintiff respondents admitted,. 
and in their Lordships’ opinion rightly admitted, that he was- 
not able to support the judgment of the High Court on this or 
any of the grounds mentioned therein. 

The learned counsel, however, contended that the con- 
clusion at which the Courts in India arrived, namely, that the 
railway was a corporation capable of being sued was correct,. 
and that he could support the High Court’s decision on a. 
ground not considered by the Courts in India. 


He argued that the question whether the railway was a 
corporation was a question of fact and must be determined in 
accordance with the law of the State of Baroda. For this. 
proposition he relied upon two cases, namely, Banque 
Internationale De Commerce De Petrograd v. Goukassow! and 
Lazard Brothers & Co. v. Midland Bank? and especially on the 
following passage in Lord Wright’s opinion at page 297.. 
“English Courts have long since recognised as juristic 
persons corporations established by foreign law in virtue of 
the fact of their creation and continuance under and by that 
law.” It was.contended that by analogy the Courts in British. 
India should recognise the railway as a juristic person,. 
inasmuch as it could be shown from the materials in the 
record of this case. that the railway had been established i in the- 
State of Baroda as a corporation. 


The evidence which was mainly relied upon to establish: 
the above contention .was a notification which was under the 
heading “ Supreme Court” No. 77 of 1921-22, dated the 16th: 
April, 1922. 

The translation is in the following terms: 

SUBJECT :— 

In regard to suits arising out of the dealings relating to the State Rail- 
way not being deemed as suits against the State (but) to be regarded like- 
other suits. 

' Suits relating to the State Railway not to be deemed as suits against the 
State but to be considered as other suits. ' 


‘The management of the State Railway and the work of keeping supervi-- 
sion. over, it was entrusted in the first.instance to the B. B, & CI. Railway 
Co. ; 


1. 71923) 2 K.B. 682, -o T 2 (1983A. C. 289. 








t 
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‘During that time all suits relating to the Railway Administration, like 
other suits, were filed in any Court.having jurisdiction but recently for some 
time past the management of that Railway has been taken over by the 
Government of His Highness the Gaekwar in its own hands and its manage- 
ment is carried by the Railway Department of the State. For this reason in 
order to make it clear whether suits relating to the working of the Railway 
being taken as ordinary suits, should be filed as before in any Court having 
proper jurisdiction, cr suits of that nature, being regarded as suils against 
the Siate, should, in the first instance; be filed in the Prant Niyayadhishi 
(District Court). (In order to meke that clear) a note herefrcm, No. 114, 
dated 18h Feliuary, 1922, was issued, relatirg to Civil Crder No. 162/82, 
dated 7th April, 1922, as yassed,'ccnsecuently it is decided that suits arising 
out of the business of the kailway of this State, not be regarded as suits 

against the State, and beirg considered like other suits, means should be 
adopted by all concerned io file them as before in any Courts of proper 
' jurisdiction, 

It was contended on behalf of the plaintiff respondents 
that by this notification H. H. the Gaekwar of Baroda intended 
to place the Gaekwar Baroda State Railway in the same 
position as the Bombay Baroda and Central India Railway 
Company, which apparently had managed the said railway 
until H. H. the Gaekwar took the management thereof into 
his own-hands, and that he thereby intended to establish the 


railway-administration as a corporation.. 


Their Lordships are not able to accept that contention: to 
place such a construction upon the terms of the notification 
would be unreasonable and contrary to the ordinary meaning 
of its terms, which, in their Lordships’ opinion, are quite plain. 

The notification is no more than a direction regulating the 
procedure as to suits relating to the railway administration and 
the working of the State railway in Baroda. It provided that 
such suits in Baroda were not to be regarded as suits against 
the State but were to be considered as other suits, and it gave 
directions as to the Courts in Baroda in which the said suits 
might be instituted. 


The notification related to the State of Baroda only, and 


was merely a piece of intertrial administration with respect to 


the’ Courts in Baroda in which the suits therein referred to 
were to be instituted and. the procedure to be adopted in 
connection ‘therewith. ; 

- The ‘notification, in their tonike opinion, affords no 
evidence whatever that H. H. the Gaekwar intended to'make 


the railway administration: a legal enfiiy or to establish it as 


a corporation. ppi ANY A 
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Reference was made to a further notification No. 92 of 
1921-22, dated the 17th June, 1922. This related to the civil 
and criminal jurisdiction over the Okhamandal Railway, and 
amongst other matters it provided that the Indian Railways 
Act of 1890 and the rules relating thereto had been made 
applicable. It was argued that this notification was of some 
materiality for the purpose of showing the status of the 
railway therein referred to. 

It was, however, admitted by learned counsel for the 
plaintiff respondents that the Indian Railways Act of 1890 has 
no application to Baroda, and, in their Lordships’ opinion, 
the above-mentioned notification affords no assistance to the 
plaintiff respondents’ case. 

When asked to state how the alleged corporation was 
constituted, the learned counsel for the plaintif respondents 
contended that the corporation, as established by H. H. the 
Gaekwar, consisted of the members of the railway adminis- 
tration from time to time. 

In their Lordships’ opinion, there is no evidence on the 
record to support such a contention, and it is directly contrary 
to the admission already mentioned which was made on behalf 
of the plaintiff at the trial of the suit, namely, “that the 
railway is neither a State railway nor a company railway but 
is owned and managed by His Highness the Maharaja of 
Baroda through his own men”. 

Their Lordships are of opinion that the suit was in 
reality, though not in form, a suit against H. H. the Gaekwar 
of Baroda, and if the judgments of the Courts in India were 
allowed to stand they would have far-reaching results and 
might have the effect of nullifying the provisions of Ss. 86 
and 87 of the Civil Procedure Code. 


It was further held by the High Court that, even if it be 
assumed that the suit was in reality against H. H. the Gaekwar 
of Baroda, the provisions of S. 86 of the Code of Civil 
Procedure could not be relied upon, because H. H. the Gaekwar 
had waived his privilege by allowing the defendant railway 
to defend the suit on its merits arid to produce evidence and 
take.the chance of getting a judgment in his favour. 


- Learned counsel for the plaintiff respondents'conténded 
that the above-mentioned finding was correct. -'°(° i+?) : 
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Their Lordships cannot accept that contention. 


In the ‘first place it appears that the summons was 
addressed to and served upon the manager of the State Railway. 
He filed a written statement, containing the plea which has 


already “been set out in full, whereby he alleged that the suit 


was not filed against the proper party and wasnot maintainable. 
He applied without success that this issue should be tried as a 
preliminary issue. No one purported to appear in the suit on 
behalf of H. H. the Gaekwar of Baroda, and there is no 
ground for saying that he waived his privilege. Further, as 
already pointed cut, the provisions .relating to: this matter 
are statutory. They are contained in Ss. 86 and 87 of the 
Code of Civil Procedure, they are imperative, and, having 
regard to the public purposes which they serve, they cannot, 
in their Lordships’ opinion, Le waived in the manner suggested 
by the High Court. 


Their Lordships therefore are of opinion that the suit was 
not maintainable. In view of this conclusion it is not necessary 
to consider the other issues which were raised in the Courts in 
India. 


For the above-mentioned reasons their Lordships are of 
opinion that the appeal should . be allowed, the decrees of the 
High Court and of the Subordinate Judge set aside, and the 
suit should be dismissed. The plaintiff respondents must pay 
the costs of the defendant appellant in this appeal, and in 
both the Courts in India. They will humbly advise His 
Majesty accordingly. f 

> Solicitors for Appellant: Gregory, Rowcliffe-& Co. 
Solicitors for Respondenis: Douglas, Grant & Dold. 


R. C. C. Appeal allowed. 
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| [FULL BENCH.] | 
IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT:—-Sir ALFRED Henry Lionet Leach, Chief 
Justice, Mr. Jusrice Mapuavan NAIR AND Mr. Jorre 
VARADACHARIAR., — : 


V. E. R. M. K. Krishnan Chettiar ; 
by agent Rama Aiyangar .. Appellant* (Petitioner) 
v. nd a 
Velayee Ammal _ .. Respondent (Respondent). 


Married Women's Property Act (IIT of 1874), S. 6 —‘Policy of insurance’, 
and ‘on the face of i? in S. 6—Meanmg of —Clause in policy incorporating the 
proposal—tf part of policy and can be looked at to see if any trust is created— 
Person nominated to receive ‘self or wife’ —If constitutes a trust in favour of 
wife. 


Where in a policy of assurance strictly so called there were no words 
expressing that the policy was for the benefit of the wife or children of the 
assured, but in the body of the policy itself and in the schedule thereto there 
were provisions expressly making the proposal part of the policy, the state- 
ments in the proposal must be deemed to be incorporated in the policy and it 
is permissible in those circumstances to.look into the proposal to find out 
whether a trust has been created in favour of the wife or child within the | 
meaning of S. 6 of the Married Women’s Property Act. ‘Policy’ in S.6 
means the document or documents evidencing the contract. 

Krishnamurthy v. Anjayya, (1936) 71 M.L.J. 39 and Venkatasubramania 
Sarma v. The United Planters Association of South India, (1937) 46 L.W, 
904, doubted and distinguished. ‘ 

Across cl. (12) of the proposal which was intended to contain the name 
of the person nominated to receive the sum assured and his or her relation- 
ship with the proposal, the words entered were “self or wife Vellayammal”. 


Held, that there was created by thata valid trust in favour of the wife 


. Within the meaning of S. 6 of the Married Women's Property Act. The 


reasonable meaning of the word’ is ‘that the policy was to be for the benefit 
of the assured or in the event of his tleath before the policy matured it was 
to be for the benefit of his wife, 


“Appeal against the order of the Court of the Sibotdinate 
Judge of Coimbatore in E. P. No. 168 of 1935 in O. S. No. 175 
of 1929. 


V. Rajagopala Aiyar and T. V. Ramiah for Appellant. 
_K. V. Ramachandra Aiyar for Respondent. 


The Court (Burn and Venkataramana at JJ.) made the 
following 





* A, A.O. No. 427 of 1935. 15th March, 1938. 
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ORDER OF REFERENCE TO, A FULL BENCH. 


Burn, J.—In view of the difference of opinion expressed 
in the decision in Venkatasubramania Sarma v. The United 
Planters Association of South Indial and in Bengal Insurance 
-and Real Property Company, Lid. v. Velayammal2, I think this 
appeal should be laid before His Lordship the Chief Justice 
in order that if His Lordship approves a Full Bench may be 
-constituted to consider the matter. This isa matter of frequent 
recurrence and of general importance and it is desirable that 
there should be an authoritative interpretation of S. 6 of the 
Married Women’s Property Act. ‘In our decision in Venkata- 
subromania Sarma v. The United Planters Association of 
South Indial, Lakshmana Rao, J. and I held that the words 
“con the face of it” occurring in S. 6 of the Married Women’s 
Property Act of 1874 mean “on the face of the policy of 
assurance” strictly so called and that for the purpose of S. 6 
of the Married Women’s Property Act it is not permissible to 
look into the proposal or declaration or any other document 
which may for certain purposes be considered to form part 
of the contract of assurance between the assured and thé 
company. In the present case it is clear that in the policy 
strictly so called there are no words expressing that the policy 
was for the benefit of the wife or children of the assured. But 
in Bengal Insurance and Real Property Company, Lid. v. 
Velayammal?, this very policy was considered by Cornish and 
King, JJ., and they held that a trust in favour of the wife 
‘was created in this case. It is urged on. behalf of the appellant 
‘that the decision of this point by ‘Cornish and King, JJ., was 
‚obiter since the point did“not arise in the pleadings in the 
suit. Without expressing, an opinion whether the decision is 
obiter or not I feel that it'is not possible to disregard the 
decision of a Bench relating to this actual policy. The decision 
is nevertheless in direct conflict with the decision of Lakshmaria 
Rao, J. and myself. 


For these reasons I think, the. matter should be. e placed 
before a Full Bench. a i ; 


GR Venkataramana Rao, J.—I agrée with, my Ena brothes 
that-this-matter-should. be- pacea ee a Full-Benech, ------ ---- 


Cae ry T fi 
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The whole Ragen ‘irae upon the meaning to be given 
to the term “policy of insurance” in S. 6 of the Married 
Women’s Property Act-and to the words “expressed on the 
face of it” in the said section. The view taken by my learned 
brother and Lakshmana Rao, J, in Venkatasubramania S arme 
v. The United Planters Association of South Indialis that the 
policy of insurance must be construed as meaning the particular 
document in and by which the company agrees to pay a parti- 
cular sum to the assured on the conditions mentioned therein 
and it is not permissible to look into the proposal or the decla- 
ration for finding out whether a trust has been created in favour 
of the wife or child. It may be argued that in that case, as also 
in the case reported in Krishnamurthy v. Anjayya? which my 
learned brothers purported to follow, the policy itself states 
that the money was to be payable to the persons legally entitled 
to it. In the present case the policy does not state to whom 
the money is payable but in the opening paragraph of the 
policy it is stated that the proposal and declaration are made 
part of the contract. It is further stated that the conditions 
and privileges mentioned in the schedule should also form 
part of the contract. The question then arises whether the 
declaration, proposal and schedules also, by reason of the provi- 
sion that they should form part of the contract, should not be 
taken as part of the policy of insurance itself. In this view, 
there must be deemed to be a trust for the benefit of the wife 
within the meaning of S. 6 of the Act. The view of Cornish 
and King, JJ., in Bengal Insurance and Real Property Company, 
Lid. v. Velayammals, is that by reason of the provision that 
the proposal and declaration form part of the contract, it must 
be taken that they form part of the policy of insurance itself. 
They purported to follow the decision in Norwich Equitable 
Fire Assurance Society, Re, Claim of Royal Insurance Com- 
pany4, where a very wide connotation was given to the term 
“policy of insurance”. It will be a question for argument 
whether the same connotation should be given to the same term 
“ policy of insurance” in S. 6 of the Act or not. 

This is a matter which arises very frequently and it is 
not desirable that there should be any doubt in regard to it. 





1. (1937) 46 L.W. 904. 
2. (1936) 71 amiss e 3. LL.R. [1937] Mad: ae 
- (1887) 57 L.T. 241. ` - 
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I would therefore agree in the order proposed by my learned 
brother. 


This appeal came on for hearing, in pursuance of the 
aforesaid Order of Reference to a Full Bench. 


V. Rajagopala Aiyar and T. V. Ramiah for Appellant. 


K. V. Ramachandra Aiyar for Respondent. 

The judgment of the Full Bench was delivered by 

The Chief Justice-——This appeal raises the question 
of what is meant by the word “policy” in S. 6 of the 
Married Women’s Property Act, 1874. The respondent is 
the widow of one Sengottiah Goundan, who died on the 
loth August, 1928. On the 24th August; 1927, the deceased 
submitted to the Bengal Insurance and Real Property Company, 
Ltd., a proposal for a policy of insurance on his own life. The 
proposal was for an endowment policy for Rs. 5,000 payable 
in 15 years. Cl. 12 of the proposal is intended to contain the 
name of the person nominated to receive the sum assured and 
his or her relation with the proposer. In this case the words 
entered were, “self or wife Velayammal ” (the name of the 
respondent). The proposal was accepted and a policy was 
issued on the 5th May, 1928. The policy contained inter alia 
the following clause :— 

“This policy of assurance granted by the Bengal Insurance and Real 
Property -Company, Ltd. (hereafter called “the company”) witnesseth that 
proceeding upon the proposal and declaration subscribed by Subbaraya 
Goundar Sengotayya Goundar in and dated24th August, 1927, which is hereby 
made a part of this contract and in consideration of the payment already 
made to the company of the first premium or the first instalment thereof as 
stated in the sub-joined schedule and of the subsequent premiums or instal- 
ments of premiums to be paid as therein provided, the company doth hereby 
agree that upon proof satisfactory to the directors of the happening of the 
event or events on which the sum assured is to become payable and/or other 
benefits accrue as described or referred to in the said schedule and of the 
title of the claimant or claimants under this policy it will pay the sum stated 
in the schedule as the sum assured and provide the other benefits, if any.” 

Cl. 8 of the schedule also has bearing on the question 
which falls for decision. It is in these words :— 

“This policy which together with the schedule and privileges and condi- 
tions endorsed thereon, and the proposal and declaration and answers hereto 
constitutes the entire contract between the company and the assured shalt 
become indisputable after two years from the date of issue of this policy 
provided the-premiums shall have been regularly paid and the age correctly 
stated, and provided also that no fraud or wilful misrepresentation has been 


made by the assured.” i 
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On her husband’s death the respondent demanded payment 
from the company of the amount of the policy. The company 
declined to pay on the ground that there had been a material 
misrepresentation with regard to the health of the assured. This 
resulted in the respondent filing O. S. No. 134 of 1933 in the 
Court of the Subordinate’ Judge of Coimbatore against the 
Insurance Company and the deceased’s brother Ramaswami 
Gounden, who had set up a claim that the amount due under 
the policy constituted a part of the joint family estate.’ The 
company raised the issue of material misrepresentation, and 
also contended that the Court had no jurisdiction to try the 
suit. The respondent succeeded and a decree was passed on 
the 24th September, 1934, in her favour for the amount stated 
in the policy. An! appeal followed to this Court, but it was 
dismissed. The present appellant obtained a decree against 
the estate of Sengottiah for a sum of Rs. 9,707-2-8 with interest 
and costs on the 28th February, 1931, and in execution of that 
decree applied to the Court of the Subordinate Judge of 
Coimbatore for attachment of the respondent’s decree against 
the Insurance Company. The Subordinate Judge held that 
the application did not lie, and the present appeal is from that 
decision. 


The appellant contends in the first place that this case 
does not fall within the provisions of S. 6 of the Married 
Women’s Property Act, because there is nothing on the face 
of the policy itself which creates a trust in favour of the 
respondent. The Subordinate Judge held that the proposal 
must be deemed to form part of the policy. In the second 
place the appellant says that even if the proposal can be 
deemed to form part of the policy the words therein “ self or 
Velayammal” cannot constitute a trust in her favour. The 
case has been placed before the Full Bench as there has been 

a conflict of opinion on the interpretation to be placed on S. 6 
of the Married Women’s Property Act. Cl. (1) of that section 
states -— ; . 

- “policy of i insurance effected by any screed man on hjs own: life, and 
expressed on the ‘face of it to be for the benefit of his. wife, or of his wife and 

children, or any- of them, shall enure „and be deemed. to be a trust. for. the 
benefit of his wife, or of his, wife, and children,.or. ANY, ofsthem, according: to. 


the, jnterest -. -80, expressed, and. shall.:not,,.so. long.as any ,object.of the, trust 
remains, be ‘subject, to, othe control. of the, husband, „orto, PN creditors,or:form 


Gite Parte G 
part of his estate.” beg entre ydy yd pp 
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When the appeal arising out of the respondent’s suit 
against the insurance company was before this Court (Cornish 
and King, JJ.) the question whether the proposal and declara- 
tion could be construed as being part of the policy arose.and 
‘it was held that they formed part of the policy. (The Bengal 
Insurance and Real Property Company, Lid. v. Velayammall. ) 
On the other hand Venkatasubba Rao, J., in Krishnamurthy 
v. Anjayya? and Burn and Lakshmana Rao, JJ., in Venkata- 
.subramania Sarma v. The United Planters Association of South 
India’ have held that the word ‘policy’ means the document 
‘described as the policy and that it cannot be deemed to include 
any other document. Venkatasubba Rao, J., said that the 
words used must be plain and unambiguous and for the purposes 
-of the section the only document that can be looked into is the 
policy. I would here point out that that case differed very 
much from the case we are now concerned with. There was 
there no clause making the proposal part of the policy. Burn 
-and Lakshmana. Rao, JJ., quoted with approval this decision 
-of Venkatasubba Rao, J., but here again there was no clause 
incorporating the proposal in the policy. All that the policy 
‘stated was that the proposal and the declaration made by the 
assured should be the basis of the insurance. On the other 
hand, the policy contained an express provision that the money 
should be paid to the legal heirs of the assured. In the present 
‘case, there are no words in the document issued on the 5th 
May, 1928, indicating to whom the money shall be paid, but 
we have, as I have already indicated, a provision in the body 
-of the policy itself and a similar provision in the schedule 
making the proposal part of the policy, and we have to look 
‘to the proposal to discover to whom the insurance money is 
payable. It seems to us that in these circumstances the Court 
must read the statements in the proposal as being incorporated 
‘in the policy. The parties to the contract were at liberty to 
make such a provision. 

In. Champsey | Bhara and C Nee v.Ji ivraj j Balloo S pinning 
.and Weaving Company, Ltd.4, the Privy Council had to construe 
what was meant by an error on the face of an award, The 
question’ was whether a document referred to in, the award 


Co LLR. [1997] Mad. ae © Š (1936) TUL. 30 
‘Of 28" 3." (1937) 46 L.W. 904.685 yur a 
4, (1923) 44 M.LJ. Mee LR, 50'T.A5824. LLR. 47 Bom, 578 (P.C). 
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could be read as part of the award. Lord Dunedin who 
delivered the judgment of their Lordships observed (page 586 
of the report) : 

; “An error in taw on the face of the award means, in their Lordships” 
view, that you can find in the award or a document actually incorporated! 
thereto, as for instance, a note appended by the arbitrator stating the reasons. 
for his judgment, some legal proposition which is the basis of the award and 
which you can then say is erroneous.” 

The House of Lords considered the same question in F. R. 
Absalom, Lid. v. Great Western (London) Garden Village 
Society, Lid.1 There the award recited the contract between 
the parties and referred to the provisions of condition 30: 
thereof. The House of Lords held that condition 30 was. 
incorporated into and formed part of the award just as if the 
arbitrator had set it out verbatim and had then proceeded to 
state the construction which he placed upon it. The same 
principle applies here. The policy of insurance stated expressly 
that the proposal and the declaration were “made part of the 
contract’. That being so the Court must look at them to find 
out the full terms of the contract. Moreover S. 2 (6) of the 
Indian Life Assurance Companies Act, 1912, defines a “ policy 
of assurance on human life” as meaning “any instrument by 
which the payment of money is assured on death (except 
death by accident only) or the happening of any contingency 
dependent on human life or any instrument evidencing a 
contract which is subject to payment of premiums for a term 
dependent on human life”. The instruments which evidence 
the contract between the parties and therefore constitute the 
policy are the proposal, the declaration, and the document 
which was issued by the insurance company when the proposal 
was accepted. We wish it to be clearly understood that we 
are dealing here with a case where the policy does expressly 
incorporate the proposal. We have no criticism whatever to 
offer of the decisions in Krishnamurthy v. Anjayya2 and Ven- 
katasubramania Sarma v. The United Planters Association of 
South India’, on the facts of those cases, but the learned 
Judges who decided those cases did use words which might 
be held to apply to a case like ihis. If that was their intention 
we must express our dissent. The word “policy” in S. 6 of 





1. (1933) A.C. 592.. 2, (1936) 71 MLL}. 39. 
3. (1987) 46 L.W. 904. > , 
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the Married Women’s Property Act means the document or 
documents evidencing the contract. If the document known 
as the policy stands alone and does not incorporate in it any 
other document, only that document can be looked at, but if 
it does expressly incorporate another document, as in this 
case, the document must be deemed to be part of “the policy”. 
For the reasons indicated we consider that the learned 
Subordinate Judge was right in treating the proposal as part 
of the policy of insurance in this case. 

This brings me to the contention of the learned Advocate 
for the appellant that the words used in answer to question 
No. 12 of the proposal, ‘Self or wife Velayammal” cannot 
be construed as constituting a trust in favour of the respondent. 
He would attach no meaning at all to those words. The answer 
to the question is certainly not as full as it might have been, 
but it is an answer, and the words can be construed as meaning 
that the policy was to be for the benefit of the assured or in 
the event of his death before the policy matured it was to be 
for the benefit of his wife. It seems to us that this is the only 
reasonable interpretation to be placed upon the words, and 
placing this interpretation upon them it means that there was 
.a trust created in favour of the respondent in the event of the 
husband dying before the policy matured. That there can be 
a contingent trust is accepted in England, and as the Married 
Women’s Property Act of 1874 followed similar legislation in 
England English decisions are directly applicable. In Fleet- 
-wood’s Policy, In rel, Tomlin, J., had to consider a case where 
the terms of the policy provided that. the money was to be 
-paid to the wife of the insured if she were living at his death 
or in the event or her prior death, to his executors, adminis- 
‘trators and assigns. The learned Judge observed :— 

“A number of cases have been cited to me, and my attention has also been 
-called to S. 11 of the Married Women’s Property Act, 1882. In my view that 
section applies to this policy. The policy is, in the terms of the section, a 
policy of assurance effected by a man on his own life, and expressed to be for 
-the benefit of his wife. It is true it is expressed to be for the benefit of his 
wife in a certain event only, but the fact that the benefit is of a limited or 
contingent character does not prevent it from being a benefit within the 
meaning of this Act. I think, therefore, that the policy creates a trust in 
‘favour of the wife, but only in the terms of the trust.” 

`Añother ‘case’ which has ‘a bearing-on this ‘question is that 
of Cleaver v,.Mutual Reserve Fund Life Association®. This 
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case followed the conviction of Florence Elizabeth Maybrick 
for the murder of her husband. Her husband, James 
Maybrick, effected an insurance on his life in favour of his 
wife. The policy was made payable to the. wife if she was 
living at the time of his death; otherwise the money was to go 
to his legal representatives. : The Court of Appeal, consisting 
of Lord Esher, M.R., and Fry, L.J., and Lopes, L.J., held 
that there was here a trust created by the policy in favour of 
the wife under S. 11 of the Married Women’s Property Act, 
1882, but it became incapable of being performed by reason of 
her crime. No doubt was expressed as to the policy creating 
a trust ‘in her favour under that section. The same view has 
been taken in this Court in Srinivasa Chariar v. Ranganayaki 
Ammal! arid Abhiramavalli Ammal v. The Official Trustee of 
Madras2, In the ilatter case’ which was decided by Madhavan 
Nair, J., the policy was payable to the “ assured or his wife if 
he-predeceases her” and my learned brother held that these 
words operated to create a trust in favour of the wife within. 
the meaning of S. 6. 

The learned Advocate for the appellant has placed great 
reliance on Dinbai v. Shet Bamanshaji Jamasji8 and Tibbetts 
v. Engelbach4. Inthe former case a Bench of the Bombay High 
Court had before it an endowment policy of insurance which 
was payable at the death of the assured or at the age of 55- 
and was made payable to the wife provided she survived him. 
Failing her it was to be paid to the assured, his executors, 
administrators or! assigns. The Court did not consider the 
English authorities and came to the decision that there was no’ 
trust created in favour of the wife within the meaning of S. 6 
of the Married Women’s Property Act, on the wording of the 
section. As I have already stated, the Indian Act follows the 
English Act and'the English cases are directly applicable. 
When these cases ‘are considered there seems to be no doubt 
that in a case like the present a trust is created. Tibbetts v. 
Engelbach4 was a case in which a father had taken out an 
endowment policy, on the life of his own daughter and for her 
benefit. It was held that in such circtimstance, no legal estate 
was created in the daughter and that there was no trust for her 


a 
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benefit. The Court -treated this case ‘as. being outside the 
Married Women’s Property Act, 1882, as it was, because tinder 
that Act, as under the Indian Act, the policy must be on the 
life of the husband or the father. As there can be a contingent 
trust and as we construe the words in the proposal, which 
forms part of the policy, as creating a contingent trust in 
favour of the respondent ‘we must also reject the second 
contention of the learned Advocate for the appellant. 
_ For these reasons this appeal fails and must be dismissed 
with costs. 
S. V. V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice LaksHMANA Rao. 


M.-C. Krishnan Nambiar Z. Petitioner* (Accused) 
i v. 
The Municipal Prosecutor, Calicut 
Municipality .. Respondent (Complainant). 


Madras District Municipalities Act (V of 1920), Ss 93, 345 and 347— 
-Profession-tax--Person holding appointment—Test of liability for tax— 
Education-iax—Recovery under profession-tax—Madras Elementary Educa- 
tion Act (VIII of 1920), S. 34—Prosecution for non-payment of profession- 
tax—-Procedure. 

In the case of a person holding an appointment the test of Hability for 
assessment to profession-tax is the holding of the appointment at the parti- 
cular place and not personal presence within the Municipality. 

Veerappa Chettiar v. Municipal Council, Palni, (1924) 48 M.L.J. 428: LL. 
R. 48 Mad. 476, relied on. 

Where the education-tax is levied bya Municipality under the head of 
profession-tax by virtue of the provisions of S. 34 of the Madras Elementary 
Education Act the assessee cannot escape liability by paying the profession- 
tax toanother Municipality in which the education-tax is not levied. In such 
a'case the assessee will only be entitled to credit for the amount paid to the 
other Municipal Council. 


Where the default to pay the profession-tax is wilful the prosecution of 
the assessee by the Municipal Council will fall under S, 345 and not under 
S. 347 of the Madras District Muniçipalities Act. 


_ Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the First Class Bench Magistrates of Calicut 
dated 26th April, 1937 and made in Serial No. 493 of 1937. 

P. Govinda Menon for Petitioner. 
. K, Kuttikrishna Menon for Respondent.. 


* Crl. R. C. No-565 of 1937. °°: 14th De 
Cri. R. P. No. 533 of 1937, - ie ceember 154, 
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The Public Prosecutor (F. L. Ethiraj) on behalf ‘of the 


Crown. 
The Court made the following 


Orver.—The petitioner was the Subordinate Judge of 
Calicut from Ist April, 1934 to 18th June, 1934 and his absence 
from Calicut during the summer recess from 29th March, 1934, 
to 4th June, 1934, cannot make any difference. He was holding 
that appointment till 18th June, 1934, and as pointed out in 
Veerappa Chettiar v. Municipal Council, Palni,) the test for 
liability in the case of a person holding an appointment is not 
personal presence within the Municipality. There is therefore 
no force in the contention that the petitioner was not holding 
that appointment within the Municipality of Calicut for 60 
days, and the decision in Mahadeva Aiyar v. Municipal Council, 
Masulipatam,? is clearly distinguishable. The levy of profession- 
tax was therefore legal and S. 34 of the Elementary Education 
Act empowers Municipal Councils to levy an education-tax 
under the head of -profession-tax. S. 36 enacts that the 
education-tax shall be deemed to be an addition to the profession- 
tax, when it is levied under that head, and it further provides 
that all the provisions of the Municipalities Act relating to the 
realisation of such tax shall be applicable. In this case the 
education-tax was levied under the head of profession-tax, and 
after assessment by, one Municipal Council the assessee cannot 
escape liability by paying the profession-tax to another Muni- 
cipality in which education-tax is not levied. He is entitled 
only to credit for:the amount paid to the other Municipal 
Council and in spite of several reminders ‘the petitioners 
declined to pay the difference. The default to pay the amount 
due was thus wilful, and the prosecutions in respect of sums 
due to Municipal Councils under the District Municipalities 


‘Act are governed by S. 345 and not S. 347 of the Act. , The 


prosecution was commenced within three years and there is no 
ground for interference. The petition is therefore dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice MapHAvaN Nair anp MR. 

Justice STODART. 

Pangudaya Pillai and another .. Appellants* (Defendants 


2 and 3) 
v. 
Uthandiya Pillai and others .. Respondents (Plaintiffs 
and 1st Defendant). 


. Limitation Act (IX of 1908), Ss. 20 and 21—Loan by manager for benefit 
of family—Subsequent partition—Part-payment by manager after partition— 
If keeps alive the debt as against the other members of the family—Promis- 
sory note by manager executed not os manager but as for his urgency—If 
dands bought therefrom for benefit of family—Such property divided between 
members at partition—If debt to be treated as a family debt. 

Where a promissory note ran as follows :—“ Promissory note executed on 
23rd April, 1919, by 4 in favour of S. Amount borrowed by me from you 
this day in cash on account of my urgency, for purchasing lands is Rs. 700. I 
shall pay you this sum, ete.” and 4 happened to, be the managing member of the 
joint family consisting of himself and 2 younger brothers, it cannot be 
presumed that the land purchased therefrom was originally purchased for the 
family; and in the absence of evidence that in order to buy the land, it was 
necessary to borrow money and that the money could not have been met out 
.of the annual profits of the family property or out of its savings, it will not 
bind the other members. The mere fact that at a subsequent partition 
between the brothers this new property was also divided does not by itself 
show that the purchase was intended for the benefit of the family or that it 
in fact resulted in any benefit to the family as such. 


A person who as manager of the family originally executed a promissory 
note for a debt binding on the family, cannot, after partition with the 
‘coparceners, keep it alive as against the other members of the family by 
endorsements of part-payments on the note under S. 20 of the Limitation 
Act. Payment made after partition was not made by “manager for the time 
being” as required by S. 21 (3) (b) of the Limitation Act. 

Held, that also the joint liabilities of the members of an undivided Hindu 
family for a family debt is not a debt within the meaning of S. 20 of the 
Limitation Act so that one member by making the part-payment after parti- 
tion cannot keep the debt alive as against all the others. 


Appeal against the decree of the District Court of 
Trichinopoly in A.S. No. 92 of 1932, preferred against the 
decree of the Court of the District Munsiff of Srirangam in 
O.S. No. 108 of 1931. 

T.V. Muthukrishna Atyar and A.V. Narayanaswami 
Aiyar for Appellants. 

K. Bashyam Aiyangar and T.R. Srinivasan for Respon- 
dents. 





*S. A. No. 573 of 1933. 15th February, 1938. 
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The judgment of the Court was delivered by 


`Stodart, J—The suit on which this second appeal arises- 
was based on a promissory note executed by the first defendant. 
Second and third defendants—the present appellants—are the 
younger brothers of the first defendant. Plaintiff alleged that 
they were present when the money was lent and the note 
executed but this was not believed in the trial Court. Plaintiff 


` further alleged that the first defendant was manager of the 


joint family consisting of himself and his brothers, the second 
and third defendants, that the note was to secure a loan which 
was contracted for the benefit of the family and that the three: 
brothers continued undivided up to the date of suit. It was. 
found however at the trial that the family had become divided 
in 1920 the year after the execution of the note and further 
that the plaintiff had become aware of this change of status. 
at least as early as 1924. Two main questions arose for 
decision : 


1. Was the loan contracted for the benefit of the family? 


2. Do the endorsements of part-payment made on the note by the first 
defendant avail to save the bar of limitation against the second and third’ 
defendants ? 


The learned District Munsiff found that out of the consi- 
deration of Rs. 700, Rs. 300 was expended on purchasing a 
small piece of land and Rs. 100 in discharging the balance of 
the price of a house site previously purchased. He did not 
find that these transactions were prima facie advantageous to- 
the family but held that, since the land, which was purchased 
by first defendant alone for Rs. 300, was brought into hotchpot 
at the partition and divided amongst the brothers, second and’ 
third defendants were also liable to discharge the debt. On the 
point of limitation he held that the suit was barred against the 
second and third defendants. On appeal the learned District 
Judge agreed with the trial Court that the second and third 
defendants were liable for the debt and on the point of limita-- 
tion he reversed .the decision of the District Munsiff holding 
that the payments made by the first defendant after partition: 
operated to extend the time for a suit as against the second 
and third defencants. Both of these adverse findings are now 
attacked and on both grounds we think this appeal should. 
succeed, ` 
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The promissory note is as follows :— 


“Promissory note executed on 23rd April, 1919, by Arunachalam Pillai in 
favour of Sappania Pillai. Amount borrowed by me from you this day in 
cash on accountof my urgency for purchasing land is Rs. 700. I shall pay 
this sum, etc.” 


There is nothing here to indicate that the land was 
originally purchased tor the family. On the contrary the first 
defendant Arunachalam declares that he purchased it for him- 
self and he does not describe himself as acting as the manager 
of the family. Nor as we have observed is there anything to 
show that the land purchased was beneficial to the family. On 
the contrary, if the only profit which the family, as such, 
derived from the loan was this -small piece of land for which 
Rs. 300 was paid, then the whole transaction was imprudent. 
For the annual profit from 22 cents., even of wet land as this 
was, would not suffice to meet the interest of Rs. 84 on the 
loan of Rs. 700. Apart from that, even if we assume for the 
sake of argument that the land was a profitable investment 
there is no indication at all that in order to buy it, it was 
necessary to borrow money and that the price could not have 
been met out of the annual profits of the family property or 
out of accumulated savings. 

As for the lower Court’s reasoning that the second and 
third defendants would be liable for the debt because the land 
was shared with them at partition that we think is unsound. 
For the first defendant, the actual purchaser, may have thrown 
the land into hotchpot to compensate for some advantage con- 
tributed by the second and third defendants. First defendant 
had his own separate business and presumably some assets of 
his own and some liabilities which he alone was bound to 
discharge. It is quite possible that the second and third defen- 
dants contributed something at the partition of 1920, to 
counter-balance which, each got 7 cents out of the land 
purctiased in 1919. The fact therefore that the land, purchased 
in the sole name of the first defendant, was subsequently 
divided amongst all the defendants, does not by itself show that 
the purchase’ was intended for the benefit of the family or that, 
in point of fact,-it resulted in any benefit to the family as such. 
The appellants are, we think, bound to succeed on this ground 
arene: ' 

‘Coming to the question of limitation a very interesting 
argument has been‘advanced for the respondent by Mr. Sita- 
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rama Rao who has brought to the question at issue his exten- 
sive knowledge of the case-law bearing on this somewhat 
difficult subject. The facts as found we have already stated. 
In more detail they are as follows :—The promissory note was 
executed in 1919. In 1920 the defendants became divided. 
Neither at the time of the execution of the promissory note, 
nor at the time of the partition is there anything to show that 
these appellants were aware of the loan. After the partition, 
if the endorsements on the note are to be accepted, the first 
defendant made four payments of interest, namely, on the 27th 
of April, 1921—Rs. 100; on the 12th April, 1924—Rs. 5; on 
the 16th March, 1927—Rs. 10; and on the 5th March, 1930— 
Rs. 5. At no time so far as the evidence goes, did the second 
and third defendants become aware of the loan. The suit was 
filed on the 11th June, 1931. The result is somewhat astonish- 
ing, namely, that eleven years after partition the junior members 
of the family should find themselves called upon to meet 
a claim founded on a pre-partition debt, of which until that 
moment they may,not have had the slightest knowledge. The 
learned District Judge was of the opinion that it would be 
unjust if the right of a creditor to recover a family debt out 
of the whole property of the family could be defeated by parti- 
tion. But we think his sympathy is misplaced. A person who 
lends money to the manager of a joint family by way of simple 
loan may sue for it, partition or no partition, within the 
statutory period. If he does not wish to do that but prefers— 
as many creditors do prefer—to leave his money out at 
interest, is it too much to expect of him that he should enquire 
whether the family is still undivided? So that, if it is not, he 
may obtain acknowledgments of the debt from those members 
of the family who did not contract with him at the time of the 
loan. 


The question we have to decide is whether after partition 


by making payments towards the loan and placing them on. . 


record as required by S. 20 of the Indian Limitation Act, the 
person who, as manager of the family, originally contracted 
the debt, can keep it alive against the other members of the 
family—assuming of course that it is a debt binding on the 
family. Here for instance the plaintiff could have filed his 
suit at any time before the 23rd April, 1922 and could have 
got a decree against the second and third defendants, not, it is 
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true, executable against them personally, but capable of being 
executed by the attachment and sale of any property they had 
got at the partition and which they still retained. Or, instead 
of filing a suit the plaintiff having learnt of the partition could 
have secured an acknowledgment from the second and third 
defendants, though of course this would have given him no 
lien on the property which they had obtained at the partition. 
But the debt would have been kept alive as against them. Can 
we go a step further and say that by accepting part-payment 
of principal and interest from the senior member of the family 
the plaintiff actually kept the debt alive as against all the 
members? 

The point has been twice decided recently in this Court 
and in a sense adverse to the respondent. Mr. Justice 
Curgenven as he then was, in Civil Revision Petition No. 623 
of 1933 (not reported) held on facts which are similar to the 
facts of this case, that the point was governed by S. 21 (3) (b) 
of the Limitation Act. He said: 


“That payment, being made after partition, was not made by ‘the 
manager for the time being’ as required by S.21 (3) (b) of the Limitation 
Act, and did not therefore avail to save limitation against the defendants’ 
brother.” 

And Sir Owen Beasley, C.J., in Rama Vadhyar v. Manian 
Vadhyart held to the same effect. This present appeal 
has been referred to a Bench for decision on account of 
the alleged discrepancy between the Law Weekly case and 
Munisami v. Kutti2, There is however no real discrepancy. 
For the latter case is one where the debt, was contracted by a 
Hindu father before partition and the question was whether 
limitation was saved against his sons by payments made by him 
after partition. It was held that inasinuch as the pious duty 
of a Hindu son to pay his father’s debts was not extinguished 
by partition the father’s payments operated to keep the debt 
alive against the sons. f 


Now, examining the relevant sections of the Limitation 
Act, S. 21 is explanatory of Ss. 19 and 20. By S. 19'the time 
forthe suit is extended by an acknowledgment in writing signed 
by the person against whom the claim is made. By S. 20 the 
time is extended by a payment .of interest or part-payment of 

1. (1937) 45 L.W. 767. . 
“"" 2: . (1933) 65 M.L.J. 311: LL.R. 56 Mad.-833. 
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principal evidenced by the writing or signature of the debtor. 
In both cases the act which operates to give a fresh period of 
limitation may be done by an “agent duly authorised in this 
behalf”. And S, 21 extends as it were the somewhat strict 
expression ‘duly authorised agent” to certain persons in whom 
authority to acknowledge lawful claims is vested in virtue of 
their legal relationship to the principal, such as the lawful 
guardian of a minor or the committee of a person of unsound 
mind. §. 21 (3) (b) is: 

“For the purposes of the said sections (Ss. 19 and 20) where a liability 
has been incurred by, or on behalf of, a Hindu undivided family as such, an 


acknowledgment or payment made by the manager of the family for the time 
being, shall be deemed to have been made on behalf of the whole family.” 


Mr. Justice Curgenven’s reasoning in the case cited is that 
“the person liable to pay the debt” if his liability arises only on 
the ground that it is a family debt, cannot for the purpose of 
S. 20 be represented after partition by the person who was the 
family manager. Mr. Sitarama Rao’s contention however is 
that S. 21 (3) (b) does not apply to the case at all. He bases 
his argument on a strict construction of S. 20. That section 
so far as relevant i is: 

“ Where interest on a debt is, before the expiration of the prescribed 


period, paid as such by the person liable to pay the debt, a fresh period of 
limitation shall be computed from the time when the payment was made.” 


And this has been interpreted as covering cases where 
there is a plurality of debtors and the payment is made by only 
one of them, saving of course the cases specifically excepted in 
S. 21 (2), of joint'contractors, partners, executors or mortga- 
gors. In all other cases payment by one gives a fresh period of 
limitation against all. This interpretation is now well estab- 
lished and it is unnecessary for us to refer indetail tothe nu- 
merous instances which have been cited at the bar and in which 
it has been applied! There is the case of the universal donee 
whose liability for the debts of the donor arises under S. 128 
of the Transfer of Property Act; limitation against him is 
saved by a payment made by the donor after the date of the 
gift: Velayudam ‘Pillai v. Vaithialingam Pillail; and- the 
case of payment by:one of several heirs towards the debt of a 
deceased. person saving limitation against all who have taken 
the latter’s property at his death: Narasimha Rama Aiyar v. 
Ibrahim2; and the: case where payment by the purchaser of 





1. (1912) 24 M.L.J. 66. l 2. (1928) 56 M.L.J. 630. 
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‘the equity of redemption of interest on a mortgage saves limi- 
tation against the mortgagor of which Bhuban Mohan Sinha v. 
Ram Gobinda Goswami! is an example. 

The proposition sought to be established by Mr. Sitarama 
Rao for the respondent is that in the case of a debt lawfully 
‘contracted for the necessity of a joint Hindu family all the 
members of the family are co-debtors; so that part-payment 
by one, acknowledged by writing as prescribed in S. 20 
of the Limitation Act, gives a fresh period of limitation 
against all. 


Now the legal remedies open to a person who lends money 
-n a promissory note, to the managing member of a joint 
Hindu family have been well defined in a course of authorities 
which it is unnecessary for us to cite. While the family is 
‘still joint the creditor can file a suit against the managing 
member alone and can obtain a decree against him on the pro- 
‘missory note, and, if he proves that the debt is binding on the 
family, a declaration that he, the plaintiff, is entitled to execute 
this decree by attachment and sale of the joint family property. 
At the time of execution proceedings however the junior 
‘members of the family are at liberty to dispute the binding 
nature of the debts; and in order to forestall such objections 
the creditor may implead the junior members in the suit itself 
and if they dispute the binding nature of the debt he can have 
that question tried. Partition does not put an end to the 
liability of the junior members but the nature of the remedy 
is changed. In the first place, thé suit must be filed in the first 
‘instance against all the members of the family. In the second 
‘place, the decree against the junior members will be in the form 
of a declaration that execution may be had by attachment and 
sale of that portion of the property which each got at partition 
and of which he still retains possession. This is now a well- 
settled proposition of law and for authority, we need only 
refer to the clear exposition of it by our learned brother 
Venkataramana Rao, J., in A.A.A.O. No. 172 of 1933 reported 
in Suryanarayana v. Viswanatham2. In the present case 
partition has taken place before the respondent took any steps 
to enforce his debt. The promissory note was executed on the 








1. (1926) LL.R. 54 Cal. 179, 
2. (1936) 71 M.L.J. 518, 
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23rd April, 1919, Partition was effected in the. following 
year. Up to the 23rd April, 1922, the respondent could have 
filed his suit against all.these defendants and obtained a decree 
of the kind just stated. He did not do so. But within that 
period he secured evidence of a part-payment of interest by an 
endorsement on the promissory note in the handwriting of the 
first defendant; this, he now contends, by the operation of S. 20. 
of the Limitation Act gave him a fresh period of limitation 
against all the members of the family; and so with each. 
successive payment. S. 20 is construed as meaning that, when 
any of the several persons liable to pay a debt, makes a payment 
of interest then from the date of that payment a fresh period. 
of limitation shall be computed for a suit on the debt, which 
suit will lie against all persons liable to pay the debt. 


Now accepting this construction of S. 20, it appears to us. 
that the question for decision is reduced to this. Are defen- 
dants 2 and 3 persons liable to pay the debt, within the 
meaning of S. 20? That question we think must be answered 
in the negative as the trial Court has answered it. The debt. 
is the money now due on account of the money lent to first 
defendant on the promissory note. Certainly the second and 
third defendants are not now liable to pay it. All that plaintiff 
can get by way of relief against them is a decree declaring that. 
if they got any of the family property at partition and if they 
still retain that property or any part of it, then in execution of 
the decree that property may be attached and sold. This kind. 
of contingent liability did not, in our opinion, make the second. 
and third defendants, at the time when first defendant made. 
the initial payment of interest nor at the time when he made 
each successive payment, co-debtors of the first defendant, in 
the sense implied in S. 20. 

Mr. Muthukrishna Aiyar for the appellants is in our 
opinion right when he contends that the joint liabilities of the 
members of an undivided Hindu family for a family debt, is 
not a debt within the meaning of S. 20, so that one member 
by making a part-payment can keep the debt alive against all. 
the others. This argument is that if it was that kind of a debt 
there would have been no necessity for the legislature in 1928: 
to enact S. 21 (3) (b). The relevant words of that section 
which we have already set out are: 


“For the purposes of Ss. 19 and 20 where a liability has been incurred on 
behalf of a Hindu undivided family as such, a payment made by the manager 


Ij THE: MADRAS LAW JOURNAL REPORTS. “41 


of. the family for the time being, shall be deemed to have been made on 
behalf of the whole family.” 


Now, according to -Mr. Sitarama Rao, S. 20 already 
provided for such cases. It enabled not only the manager but 
indeed any member of the family by making a payment 
towards the debt and acknowledging it in writing, to give the 
creditor a fresh period of limitation for a suit against all the 
members. But if that was the effect of S. 20 there was no need 
for the enactment of S. 21 (3) (b). 

Reading Ss. 20 and 21 together therefore we are unable 
to hold that the members of a joint family are, for the purposes 
of S. 20, “persons liable'to pay the debt” when the debt in 
question cannot be levied from them personally, but is merely 
recoverable by the sale of the joint family property, on foot of 
a decree made to that effect. Much less then are the said 
members “persons liable to pay the debt” when by reason of 
partition the joint family has disappeared and the debt is 
recoverable merely by sale of-the property got at partition on 
foot of a decree made against those divided members, the 
operation of which decree is contingent on their still serine 
possession of the said property or some of it. 

In the result we allow this second appeal. The decree of 
the District Munsiff is restored.and the appellants are awarded 
their costs throughout to be pad by the plaintiffs in the 
suit. 

S. V. V. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—MR. Justice LAKSHMANA Rao. 


Pedda Ramamuni Reddi and others .. Petitioners* (Accused 
1 to 4). 


Criminal Procedure Code (V of 1898), Ss. 350 (1), Proviso (b) and 530 (D 
—Demand of accused to re-summon and re-hear the witnesses—Refusal by 
Magistrate—Cross-examination before Magistrate deciding the case—Pre- 
judice to accused—If caused. 


Where the accused demanded that the prosecution witnesses should be 
re-summoned and re-heard and the Magistrate refused this request but they 
were further cross-examined before the Magistrate who decided the case, 


Held, that the accused cannot be said to have been prejudiced by the 
refusal of the Magistrate to re-summon and re-hear the witnesses and the con- 
viction cannot be set aside on that ground. Non-compliance with the demand 
of the accused is not an irregularity which vitiates the trial. 





* Cri. R. C. No. 516 of 1937. 17th March, 1938, 
(Crl. R. P. No. 484 of 1937). 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session, Kurnool Division, in C.A. No. 
13 of 1937 (C.C. No. 82 of 1936 on the file of the Joint 
Magistrate, Nandyal). 

The first Magistrate framed a charge against the accused and 
posted the case for further proceedings, fixing a date. On that day 
the accused intimated that they wanted to cross-examine all the 
witnesses again, Then the case came for hearing before a new 
Magistrate. On that day the accused applied to the Court to hear 
the case de hovo for the better appreciation of the evidence. The 
Magistrate passed the following order :— 

“To-day is the first day of the trial, and so for all practical 
purposes, this is de novo trial.” 

He did not grant the request of the accused but re-called the 
prosecution witnesses, and the accused cross-examined them. 

P. Basireddi for Petitioners. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

ORDER.— The Joint Magistrate reports that the petitioners 
demanded that the witnesses should be re-summoned and re- 
heard but non-compliance with the demand is not an irregularity 
which vitiates the trial, vide S. 530 of the Code of Criminal 
Procedure and all the witnesses were further cross-examined 
before the Magistrate who decided the case. The petitioners 
cannot therefore be said to have been prejudiced by the refusal 
of the Joint Magistrate to re-summon and re-hear the witnesses, 
and the conviction cannot be set aside on this ground, vide 
Proviso (b) to S. 350 of the Code of Criminal Procedure. No 
other ground was urged against the conviction nor is there any 
ground for interference with it in revision. But the occurrence 
took place in 1935 and the trial was protracted. The hurt 
caused was trivial ahd it is unnecessary to setid the petitioners 
back to jail. The substantive sentence of imprisonment is 
therefore reduced to the period already undergone and other- 
wise this petition is dismissed. 


K. C. mememe e Petition dismissed. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice HorwILL, 
Appu Goundan ' . .. Petitioner*’ (Accused ). 
Criminal trial - Case tried by Magistrate—Accused alleging offence to be 
serious one—Iurisdiction of Magistrate sought to be ousted—Procedure. 


A statement by an accused person that the offence committed by him is a 
‘more: serious one, not triable by the Magistrate hearing the case, does not 
‘deprive the Magistrate of jurisdiction to proceed with the case unless the 
prosecution accepts the truth of that statement or the Magistrate is of the 
«opinion that it is true. 


Petition under Ss. 435, and 439 of the Code of Criminal 
Procedure, ; 1898, praying the High Court to revise the 
judgment of the Court of the Sub-Divisional First Class 
Magistrate, Salem, in C. A, No. 64 of 1937 (C.C. No. 1115 of 


1937 on the file of the Court of the Stationary Sub-Magistrate 


of Salem).; 
J, Se Vedamanickam for Petitioner. 


N. Somasundaram for The Public Piaseouior (V. L. 
Ethiraj) on behalf of the Crown.: © > 


The Court made'the following ~: 


ORDER. —I find no reason to interfere. A statement by an’ 


accused | person that the offence committed by him is a more 
serious one, not triable by the Magistrate, does not deprive the 
Magistrate of jurisdiction unless’ the prosecution accept the 
truth of that statement or the Magistrate is of opinion that it 
is true. As the accused was found in possession of wash, the 
Presumption set out in S. 64 operates and the accused is pre- 
sumed to have committed | an offence punishable under S. 55 of 
Act I of 1886. 


‘The Criminal Revision Petition i is dismissed. 


aie VeVi ao ys Petition dismissed, 


Voy. 





* Cri. R. C. No. 640 of 1937. l 31s: March, 1938. 
Grl..RiP. No. 603 of 1937. : e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;:—MR. JUSTICE VARADACHARIAR. 


S. Girdharilal Son & Co. .. Appellants* (Plaintiffs) 
v. 
B. Kappini Gowder and others .. Respondents (Respon- 
dents 1 to 3). 


Indian Partnership Act (IX of 1932), Ss. 69 and 74—Sutt by an unregister- 
ed firm on a promissory note executed before the commencement of the Act— 
Registration of the firm subsequent to suit— Registration if necessary to such a 
case of a contract entered'into before the Act—Such a suit saved by the saving. 
clause in S. 74—Subsequent registration if validates the suit. 


A firm filed a suit on 23rd August, 1934, on a promissory note executed on. 
12th August, 1931, towatds which a payment had been made on the 23rd 
August, 1931. On the date of the suit the firm was unregistered and it was 
registered under the Act only a month after the filing of the suit. The 
Partnership Act came into force on 1st October, 1933 and S. 69 came into force 
on lst October, 1933. On an objection taken to the maintainability of the 
suit under S. 69, cl. (2), their Lordships Pandrang Row and Venkataramana 
Rao, JJ., differed. 


Pandrang Row, J., holding that, S. 69, cl. (2) does not apply to this suit. 
as the contract is one entered into prior to the commencement of the Act and 
that the suit is expressly saved from the operation of the bar imposed by 
S. 69 (2), by S. 74, and 


Venkataramana Rao, J. holding that S.69 (2) is a bar to the maintenance: 
of the action by an unregistered firm even in respect of a contract entered 
into, or a cause of action which accrued, before the commencement of the Act. 
if the suit is instituted after the lst October, 1933, the date when S. 69 (2) 
came into force, that S. 69 (2) is not controlled by S. 74 (b), and that the 
subsequent registration of the firm is not enough to validate the original 
institution of the suit and enable the plaintiffs to sustain the action as 
the condition regarding registration of the firm is a condition precedent 'to- 
the institution of the suit. 

Held, by Varadachariar, J» on a reference under cl. (36) of the Letters. 
Patent, that even on the footing that the language employed in S. 69 is capable. 
of being applied even to contracts entered into before the Act came into force 
and to causes of action that accrued before that date, the saving words found 
in S. 74 have the effect of exempting a suit like the present from the opera- 
tion of S. 69, It is not right to hold that the provision contained in S. 69 is 
in the nature of processual law in the sense in which that term is used in the 
cases discussing the principle of retrospective operation of statutes. 

The scope of the expressions (i) ‘substantive right’ and ‘law of 
procedure’ within the meaning of the cases dealing with the retrospective 
operation of a statute and (i) ‘affect’ and ‘impair’ in S. 74 of the Partnership. 
Act discussed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nilgiris at Ootacamund, dated 17th December, 1935, 
in O.S. No. 89 of 1934. 


* Appeal No. 250 of 1936. 3rd February, 1938. 
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B. Sitarama Rao, E. Antony Lobo and A. Nagarajan for 
Appellants. 


S. Panchapakesa Sastriar, K. Nanjundiah, T. K. Raja- 
gopalan, M. L. Nayak and M. R. Venkataraman for Respon- 
dents. 


This appeal coming on for hearing on Monday and 
Tuesday, the 11th and 12th days of October, 1937, and the case 
having stood over for consideration till Thursday, the 16th day 
of December, 1937, the Court (Pandrang Row and Venkata- 
ramana Rao, JJ.) delivered the following 

Jupcment: Pandrang Row, J.—This appeal is from the 
decree of the Subordinate Judge of the Nilgiris at Ootacamund, 
dismissing a suit for the recovery of Rs. 9,000 due on a 
promissory note executed on the 12th August, 1931. A payment 
had been made on 23rd August, 1931, and the suit was filed on 
the 23rd August, 1934. The claim was in respect of money 
due to the plaintiff-firm, and that firm was actually registered 
about a month after the suit was instituted, namely, on the 
22nd September, 1934. In the original written statement, the 
defendants did not take any objection to the maintainability of 
the suit. But about a year later, namely, in November, 1935, 
they raised the objection that the suit was not maintainable by 
reason of the provisions of S. 69, cl. (2) of the Indian 
Partnership Act of 1932. This preliminary objection alone 
was decided by the Court below, and the suit was dismissed on 
the ground that the preliminary objection was good, the lower 
Court holding that the registering of the firm about a month 
after the institution of the suit could not date back to the 
institution of the suit, and would not overcome the bar imposed 
by S. 69 (2) of the Indian Partnership Act. It seems to me 
that it is not necessary to decide whether the effect of the 
subsequent registration will relate back to the institution of 
the suit, unless it is found that S. 69 (2) applies to the present 
suit. This does not mean that I differ on this point from my 
learned brother, but I prefer not to decide it because I am of 
opinion that S. 69 (2) does not apply to the present suit and 
that the present suit is expressly saved by the saving clause in 
the Indian Partnership Act, namely, S. 74. It is on these 
points that I have to differ from my learned brother. 

No doubt, there are several decisions of several High 
Courts which support the view which has commended itself to 
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my learned brother. It is enough to refer to the earliest 
of these, as the others merely follow it, more or less, namely, 
Surendranath De v. Manohar Del. The decision therein 
appears to be based mainly on two English cases, namely, Reg 
v. Leeds and Bradford Railway Company2 and Kimbray v. 
Drapers. I do not, think these two decisions have remained 
unquestioned. Reg v. Leeds and Bradford Railway Company? 
followed the earlier decision in Towler v. Chaiterton4. In 
Craies’ Statute Law, 4th Edn. at page 341, the result of the 
cases dealing with this question is stated as follows :— 

“ The result of these decisions seems to be that the suggested exception. 
is rarely if ever applicable, and cannot be enunciated as an undoubted rule of 
construction.” 

The suggested exception being that where the legislature 
provides in the statute a certain period of time within which 
proceedings respecting antecedent injuries might be taken 
before the proper tribunal, the statute must thereafter be given 
a retrospective operation. It was this consideration that pre- 
vailed in Surendranath De v. Manohar Del and in fact the very 
words used in Reg v. Leeds and Bradford Railway Company? 
were quoted therein; it was held that the suspension of opera- 
tion for a year so far as S. 69 of the Indian Partnership Act 
was concerned is to be taken “as an intimation that the legis- 
lature has provided that as the period of time within which 
proceedings respecting antecedent damages or injuries must be 
taken before the proper tribunal”. I may add that Kimbray v. 
Draper3 was a case concerned with a new provision made in 
an Act for security for costs. It purported to follow the 
earlier decision in Wright v: Hales, though doubts were 
expressed about it both by Cockburn, C.J., and Blackburn, J. 
The latter case appears to be the first case in which the excep- 
tion to the general rule of not giving retrospective effect to 
statutes so as to affect or impair existing rights was laid down; 
namely, that the rule need not be applied where the statutory 
provision is a mere matter of procedure. This case (Wright 
v. Hale) is the first case in which the rule was enunciated that 
where an enactment merely affects procedure and does not 
extend to rights of action, the general rule of not giving 





1. (1934) LL.R. 62 Cal. 213, 2. (1852) 21 L.J. M.C. 193. 
3. (1868) 3 Q.B. 160. 4, (1829) 6 Bing. 258: 13 E.R, 1280. 
5. (1860) 30 L. J. Ex. 40. 
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retrospective effect to statutes so as to affect or impair existing 
rights does not apply. It must be remenibered that that was a 
case in which the question that arose was one relating to costs. 
The words used by. Pollock, C.B., in that case show what 
exactly he had in mind when he referred to the matter before 
him as a matter of procedure. He said :— 


“I have always understood that there is a considerable difference between 
laws which affect vested rights and those laws which merely affect the pro- 
ceedings of Courts; as,for instance, declaring what shall be deemed good 
service, what shall be the criterion to the right of costs, how much costs shall 
be’paid, the manner in which witnesses shall be paid, or what witnesses the 
parties shall be entitled to, and so on...... I do not think a matter of that 
sort can be called a right in any sense in which Lord Coke i in his Institutes 
has spoken of rights .” 


If by mere matter of procedure is meant only matters of 
this kind, no difficulty can possibly arise. The difficulty arises 
when an elastic word of indefinite and uncertain import such 
as ‘procedure’ is used in an extended sense and a separate rule 
of law is laid down that where a statute relates to procedure it 
can be given retrospective operation, as distinct from the 
general rule that retrospective effect should not be unnecessarily 
given to a statute so as to affect existing rights. It is really 
incorrect in my opinion to say that these two rules are distinct, 
or, that the former constitutes an exception to the latter. 
There is only one rule, the rule based on the foundation that 
the Legislature shall not be presumed to take away or impair 
existing tights; and when in matters of strictly so-called 
procedure retrospective operation is given, it is because there is 
no right in a matter of procedure which any person can have 
and which he can enforce as against any one else. This aspect 
of the matter has been dealt with in Ramakrishna Chetty v. 
Subbaraya Aiyar! as follows :— 


“Tt is a well-established principle that unless the terms of a statute 
éxpressly so ‘Provide or necessarily require it retrospective operation will not 
be'given to a statute ‘so as to affect, alter or destroy any vested right’ See 
S. 6, cl. (c) of the Indian General Clauses Act and S.8, cl (c) of the Madras 


Act I of 1891. For to do so would result in great injustice, and it would be ` 


presumed that the legislature did not intend to deprive any person of a right 
previously vested in him. The general rule that'statutes relating to processual 
law have retrospective operation is as much subject to this important qualifi- 
cation, as statutes dealing with substantive rights. The questions whether. a 
person is ‘entitled to maintain a particular’ action or to do so in a particular 
form and what defences are open to. the defendant cannot be affected by 
any statute passed after its institution ” 





1. (1912) 24 M.L.J. 54: LL.R, 38 Mad, 101 at 103. 
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Then the learned Judges go on to quote from the decision 
of the Privy Council in Colonial Sugar Refining Company v. 
Irving}, a case which requires full consideration for the purpose 
of the present question. The facts of that case were that a 
certain suit was pending when the Judiciary Act of 1903 
became law. the Act having received the Royal assent on the 
25th October, 1903; the writ in the action had been issued in 
the previous year but judgment was not delivered till 4th 
September, 1903, that is to say, a few days after the Judiciary 
Act had come into force. The Judiciary Act by Ss. 38 and 39 
practically substituted the previous right which a litigant had 
of appealing to the Privy Council by a right of appeal to the 
High Court of Australia. It was held that though the judg- 
ment had not been delivered in the case before the new Act 
came into force, the new Act did not apply and that the 
litigant’s right of appeal to the Privy cau) continued 
to exist in spite of the new Act. The judgment in/the case was 
delivered by Lord Macnaghten and the principal portion of the 
judgment at page 372 is as follows :— 


“ As regards the general principles applicable to the case there was no 
controversy. On the one hand, it was not disputed that if the matter in 
question be a matter of procedure only, the petition is well founded. On the 
other hand, if it be more than a matter of procedure, if it touches a right in 
existence at the passing of the Act, it was conceded that, in accordance with 
a long line of authorities extending from the time of Lord Coke to the present 
day, the appellants would be entitled to succeed. The Judiciary Act isnot 
retrospective by express enactment or by necessary intendment. And there- - 
fore the only question is, was the appeal to His Majesty in Council a right 
vestedin the appellants at the date of the passing of the Act, or was it a mere 
matter of procedure? It seems. to their Lordships that the question does not 
admit of doubt. To deprive.a suitor in a pending action of an appeal to a 
superior tribunal which belonged to him as of right is avery different thing 
from regulating procedure. In principle, their Lordships see no difference 
between abolishing an appeal altogether and transferring the appeal to a new 
tribunal. In either case, there is an interference with existing rights contrary 
to the well-known general principle that statutes are not to be held to act 


retrospectively unless a clear intention to that effect is manifested,” 


The words used by Lord Macnaghten, namely, ‘ touches a 
right in existence at the passing of the Act’ and ‘interference 
with existing rights’ clearly indicate the broad scope of the rule 
which protects existing rights not only from destruction but 
also from any diminution or injury. 
eae el 

1. (1908) A. C. 369. 
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It was not seriously disputed before us that if a statute 
destroyed an existing right or even placed an onerous condition 
upon it, it would not be given retrospective effect unless the 
Statute was clear on the point and no other interpretation of the 
statute was possible. Though questions of limitation and 
questions relating to the law . of evidence are treated in some 
respects ‘as branches of the law of procedure, nevertheless, it 
has been found necessary by Courts not to apply the so-called 
rule that laws of procedure are retrospective to cases where 
existing rights are altogether taken away or burdened with an 
onerous condition. It is not necessary for me to refer to all 
the cases on the point, some of which have been referred to by 
my learned brother in his judgment. It is enough to refer to 
the cases dealing with the new condition of obtaining leave of 
Court for the filing of a Second Appeal, namely, Vasudeva 
Samiar, In rel and Sadar Ali v. Dalimuddin2. It was however 
argued that where the condition imposed newly by statute on 
the right of suit is one that can be easily performed by the 
intending plaintiff, there is no justification or reason for not 
giving effect to the new statute even as regards existing rights 
of action. In the first place, it is difficult in principle to draw 
a clear line between onerous conditions and light conditions. 
Secondly, the general rule of Jaw is not only that existing 
rights should not be taken away or seriously affected, but 
- ‘should not be affected or impaired. Questions of degree donot 

arise in a matter like this and, in my opinion, it would. be 
indefensible in principle to introduce an element of uncertainty 
in a rule of law which is of general application. 

It seems to me that the real foundation of the funda- 
mental rule of law common to all civilised nations against 
giving retrospective operation to statutes so as to affect exist- 
ing rights is the rule of justice which regards all deprivation 
-or impairment of existing rights as prima facie wrong, and the 
consequent presumption that the Legislature which aims to 
promote the ends of justice should not be presumed to bring 
‘about an injustice of this kind unless the intention to do so is 
‘clearly expressed or unless such an inference is inescapable by 
reason of the words used by the Legislature. I do not think 
the injustice done in a case would become necessarily less 

a S OE i en Oe eae ee IS 
l 1. (1928) 56 M.L.J. 369: LL.R: 52 Mad 361 (F.B.). 
2. (1928) I.L.R. 56 Cal. 512 (F.B.). 
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Girdharilal when the injury to existing rights is the result of the operation. 
Son ates of a new rule which may be said merely to relate to procedure. 
Kappini ‘Procedure’, as I have already said, is a word of uncertain and: 
indefinite import. ' Writers of text-books on Jurisprudence 
have hardly succeeded in defining exactly what ‘procedure’ is, 
or where procedure ends and substantive law begins. Some- 
jurists prefer to call ‘procedure’ as “adjectival law” because 
its object is to aid and protect the rights given by substantive- 
law, and it exists only for the sake of substantive law. 
Holland in his book on Jurisprudence, 11th Edn. at page 355- 
attempts the following definition: 

“ It comprises the rulés for (i) selecting the jurisdiction which has cogni— 
sance of the matter in question; (i+) ascertaining the Court which is appro- 
priate for the decision of the matter; (iii) setting in motion the machinery of 
the Court so as to procure the decision; and (iv) setting in motion the physical: 


force by which the judgment of the Court is, in the last resort, to be rendered 
effectual.” i - 


Judged by this definition S. 69 (2) of the Indian Partner- 
ship Act cannot be said to relate to mere matter of procedure,. 
for it requires something to be done, namely, registration, 
dehors the Court. ‘My learned brother has referred to some 
passages from Salmond on Jurisprudence dealing with the 
same point, and’ I would quote some more passages from the- 
same work, which have a bearing on those quoted by him. The- 
learned author dismisses the plausible view of procedure which 
regards it as concerned not with rights, but with remedies, by 
saying that this is to confound the remedy with the process by 
which it is made available. At page 497, 7th Edn. the learned. 
author observes as follows :— 

“ Although the distinction between substantive law and procedure is. 
sharply drawn in theory} there are many rules of procedure, which, in their 
practical operation, are wholly or substantially equivalent to rulesof substan- 
tive law. In such cases the difference between these two branches of the law 
is one of form rather than of substance. A rule belonging to one department 
may by a change of form pass over into the other without materially affect- 


ing the practical issue. In legal history such transitions are frequent, and in. 
legal theory they are not without interest and importance.” 


He goes on to refer to ‘three important classes’, in which: 
procedure and substantive law appear to merge into one another 
. ol . pi . 
and are practically indistinguishable, namely : 
“(1) An exclusive evidential fact is Practically equivalent to a consti- 
tuent element in the title of the right to be proved. The rule of evidence 


that a contract can be proved only by a writing corresponds toa rule of sub-- 
stantive law that a contract is void unless reduced to writing; 
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__. “ (2) A conclusive evidential fact is equivalent to, and tends to take the 
place of, the fact proved by it. All conclusive presumptions pertain in form 
to procedure, but in effect to the substantive law . .... for instance, a bond 
(that is to say, an admission of indebtedness under seal) was originally 
operative as being conclusive proof of the existence, of the debt so acknow- 
ledged; but it is now itself creative of a debt; for it has passed from 
the domain of procedure into that of substantive law; and 

“ (3) The limitation of actions is the procedural equivalent of the pres- 
cription of rights. The former is the-operation of time in severing the bond 
between right and remedy; the latter is the operation of time in destroying 
the right. The former leaves an imperfect right subsisting ; the latter leaves 
no right at all. But save in this respect their practical effect is the same, 
although their form is different. ” 

It may be said that even in form so far as the right to 
posséssion is concerned, the form as well as substance is the 
same, for, S. 28 of the Limitation Act provides that in such 
cases the right will be deemed to be extinguished. As observed 
by the Privy Council in Hari Nath Chatterjee v. Mothurmohun 
Goswami! and affirmed in Khunnt Lal v. Gobind Krishna 
Narain? “the intention of the law of limitation is not to give a 
right where there is not one, but to interpose a bar after a 
certain period to a suit to enforce an existing right”. The 
intention-of the law of limitation being practically to put an 
end to existing rights after a certain lapse of time, the reason 
why a new rule of limitation is applied retrospectively, is not 
because the law of limitation is a law of procedure but because 
the express intention of the law of limitation is to destroy or 
extinguish existing rights of action after a certain lapse of 
time. It is retrospective if it is clearly intended to be retros- 
pective, and not because it is merely a matter of procedure, 

So far as rules relating to questions of evidence are con- 
cerned, when a new law of evidence takes away an existing 
right and gives new rights to parties who had no rights before, 
the Courts are unwilling to give retrospective effect to it, 
though ordinarily the law of evidence is regarded as a matter 
of procedure. It is enough in this connection to refer to 
Gardner v. Lucas8.. That was a case where when an existing 
disability created by an Act of 1672 in respect of deeds not 
signed by a particular manner was removed by an Act of 1874, 
the new Act was held not‘to apply to deeds executed when the 
Act of 1672 was in force, because the new Act could not be 





1. (1893) L.R. 20 1.A. 183: LL.R. 21 Cal. 8 (P.C.) 
2. (1911) 21 M.L.J. 645: L.R. 38 1A. 87: LL.R. 33-All. 356 (P.C). 
3. (1878) 3 A.C: 582. 


Girdharilal 
Son & Co. 
Ds 
Kappini 


Gowder. ` 


ee a a 


‘Girdharilal 
Son: Co. 


Kappini 
‘Gowder. 


i 
52 THE MADRAS LAW JOURNAL REPORTS, [1938 


said to' create new fights i in parties who had none, and in effect 
destroy existing rights by giving validity to.deeds which other- 
wise were of no effect, divesting heirs or next of kin in favour 
of the party in whose interest the improbative instrument had 
been made. Lord Blackburn’ laid down the rule, in the 
following words: l 
“Now the general rule, not merely of England sd Scotland, but, I 

believe, of every civilized nation, is expressed in the maxim ‘nova constitutio, 
futuris formam imponere debet, non praeteritis’—prima facie, any new law 
that is made affects future transactions, not past ones.” 

„A similar provision is found in the Roman law; “Leges et 
constitutiones futuris certum est dare formamnegotis,nonad facta 
praeterita revocari” (Code 1.4.7) ; to the same effect is the posi- 
tive provision in Art. 2 of the Code of Civil Procedure—« La 
loi ne dispose que pour l'avenir, elle wa point d’ effect retroactif ”. 
The real test is, when deciding whether a particular provision 
of law is to be given retrospective effect or not, not whether 
the law is a law of, procedure or substantive law, but whether 
the law in question : affects or impairs existing rights including 
rights ‘of action which are substantive rights. Where existing 
rights would be adversely affected, Courts decline to give 
retrospective effect unless compelled thereto by the words of 
the statute. That a right of action is a substantive right is not 
disputed; there is considerable authority in support of that 
position, and it is not necessary to refer to the large number of 
cases which bear on the point.. It is enough to mention In re 
Joseph Suche & Co., ‘Ltd. and In re Athlumney2, The latter 
case deals also with the question whether in cases where the 
commencement of the operation of a statute is suspended for 
a time, it is an indication that no further restriction upon 
retrospective operation is intended. Wright, J., observed ‘as 
regards this point as follows :— 

s But this exception seems never to have been aiegested except in relation 
to statutes affecting procedure, such as Statutes of Limitation, and even in 
relation to them it-is questioned in Moon v. Durden’: 

He proceeded to state that in the case before him ‘the 
enactment did not merely affect procedure, though the effect of 
the enactment was not to destroy thé right which the creditor 
had to dividend beyond 5 per cent. but merely postponed that 





. l 
1. (1875) 1 Ch. 48. p 2.. (1898) 2 Q.B. 547. 
3. (1848) 2 Exch. 22. 
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right. He. continued as follows :— 


- “T£ the section is construed retrospectively, it will postpone the creditor’s 
tight to dividend beyond 5 per cent. and will pro tanto deprive him of 
the vested right of action which he possessed at the commencement of 
the Act and when the bankruptcy occurred.” 


His decision was that retrospective effect should not be 


given in the case before him. In. enpi Suche & Co., Ltd., 


In rel, Jessel, M. R.,lobserved that:- 


“ The right to prove for a debt is not distinguishable in substance from a 
right of action, before’ winding-up, being simply a legal proceeding to recover 
a debt against a company in liquidation.” 

And he held that the provisions of S. 10 of the Judicature 
Act which direct that : 


**In the winding up of any Company under the C ompanies Acts, 1862 and 
1867, whose assets may` prove to be insufficient for the payment of its debts 
and liabilities and the costs of winding up, the same rules shall prevail 
and be observed as to the respective rights of secured and unsecured creditors, 
and as to debts and liabilities provable......as may be in force,” 
were not retrospective, though it was argued before him 
that the rules to be applied under that section, being rules 
relating to procedure, should be given retrospective effect, and 
Kimbray v. Draper? was quoted in support of that contention. 


One other English case may be referred to, namely, Henshall v. 


Porter’ in which McCardie, J.,-held that in accordance with 
well-established rules of construction, as well as by virtue of 
S. 38 (2) of the Interpretation Act, 1889, the Gaming Act of 
1922, which repealed S. 2 of the Gaming Act, 1835 and enacted 
that “no action for recovery of money under the said section 
shall be entertained by any Court”, did not prevent the bring- 
ing of an action under the repealed section of the Act of 1835 
after the date when the repealing Act came into force in 
respect of a cause of action: which had arisen before that 
date. 


So far I have dealt with the question whether S. 69, 
cl. (2) of the Indian Partnership Act should be given retros- 
pective effect, and I have said enough to indicate my view that 
it should not be given retrospective effect. But the matter 
does not rest there, because the Legislature has expressly 
enacted a saving clause in S. 74, In other words, the presump- 


tion that the Legislature does not intend to affect or impair 
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Son & Co existing rights including rights of action is re-inforced in the 
o ° 5 e 
present case by an express saving clause in the shape of S. 74 


Kavpiai the relevant portions of which run as follows:— 





“Nothing in this Act or any repeal effected thereby shall affect or be 
deemed to affect— 


(a) any right, title, interest, obligation or liability already acquired, 
accrued or incurred before the commencement of this Act, or 
(b) any legal proceeding or remedy in respect of any such right, title, 
interest, obligation or liability, or anything done or suffered before the com- 
mencement of this Act, or 
* 1 x * * 
(f) any rule of law; not inconsistent with this Act.” 

Presumably cl., (f) would include the rule of law which 
denies retrospective| operation, to statutes so as to affect exist- 
ing rights and is embodied by the Legislature in the General 
Clauses Acts. So far as cls. (a) and (b) are concerned, it is 
clear that the right with which we are now concerned, namely, 
the right of suit with respect to the debt due on the promissory 
note, is a right which had accrued before the commencement 
of the Act, and that the present suit is a remedy and indeed 
the only remedy, in respect of such a right. Cl. (b) of S. 74 
has been interpreted both by Sulaiman, C.J, in Danmal 
Parshotamdas v. Baburam Chhotelal! and by my learned 
brother in Parinchu'v. Ravi Varma? in the same way, namely, 
that it would include any suit for the enforcement of a right 
already accrued, and that the words “before the commence- 
ment of this Act’ would not qualify “legal proceeding or 
remedy”, found earlier in that clause. My learned brother 
however thought that the word ‘affect’ cannot be interpreted 
to mean ‘apply to’ as appears to have been understood or inter- 
preted by Sulaiman, C.J. Now the word ‘affect’ is an ordinary 
word which must be given its dictionary meaning. It means, 
“to act upon, to produce or effect a change upon, to influence, 
to touch.” It does, not therefore follow that a right is not 
affected unless it is taken away wholly or in greater part; any 
diminution or deterioration or impairment of the right would 
affect it. The word ‘impair’ which has been used in this con- 
nection also has a wide meaning. ‘Impair’ means: to diminish 
in quantity, value jor strength, to weaken; and an absolute 
right of suit is impaired or affected when a condition is imposed 
upon it. It may be the condition is light, or it may be the 








1. (1935) I.L.R. 58 All. 495. 2. (1936) 45 L. W. 276. 


Ii] THE MADRAS LAW JOURNAL- REPORTS. 55 


condition is onerous, but it is not always easy to say which 
burden is onerous and which is not.’ The onerous nature of 
the burden depends not only on the burden itself but also on 
the individual who has to bear the burden, ‘and the law cannot 
have respect of persons in order to determine whether a 
particular condition is onerous or not. It is not possible to 
have any general principle based on such a shifting foundation. 
In my opinion, whenever a burden is imposed, the previously 
existing right is affected or impaired, if not imperilled. It 
‘seems to me that it is hardly right to say in a case of this kind, 
where we have got the actual facts before us, where a suit to 
recover a sum of Rs. 9,000 would otherwise be dismissed, that 
‘the right to recover that amount is not imperilled by reason of 
the condition imposed by S. 69 (2) of the Indian Partnership 
Act. I am unable to shut my eyes to such an extent to the 
facts of the case as to say to the plaintiffs that, whatever they 
might think, their rights have not been affected by S. 69 (2) 
-of the Indian Partnership Act, though in effect they would lose 
their entire right to recover the money due to them by reason 
-of that statutory provision. I do not think the law requires 
me to say that such deprivation of rights was intended by the 
Legislature and should take place and that this consequence 
cannot be avoided because S. 69 (2) of the Act relates to a 
matter of procedure. 


Since the case was argued before us, I have come across 
a decision of a Full Bench of the Rangoon High Court, 
dn which this question of what is procedure and what is not 
procedure has been considered and decided, and I think it is 
but right that I should refer to it. The case is Chettiar Firm v. 
The Central Bank of India, Ltd.1 The High Court of Rangoon 
had made an amendment to O. 21, r. 90 of the Civil Procedure 
Code which made the right to have a sale set aside subject to 
the proviso that before such an application is made, a certain 
deposit was to be made. The Full Bench of the same High 
‘Court held that such an amendment by the High Court was 
ultra vires as the proviso did not relate to procedure. Roberts, 
C.J., approved the following definition of procedure given by 
Lush, J., in Poyser v. Minors2: 





1, A.LR. 1937 Rang. 419: 1937 Rang. L.R. 268 (F.B.). 
. 2. (1881) 7 Q.B.D, 329. 
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“ Procedure denotes thé niode of proceed ing by which a legal right i is 
enforced as distinguished from the law which gives or defines that right.” 

Roberts, C.J., observed that the right of applying to set 
aside a sale referred to in O. 21, r. 90, Civil Procedure Code, 
was only declaratory of the common law, and as such right 
of application was taken away unless the person is able and’ 
willing to make the deposit, the new rule could not be regarded 
as mere procedure, He relied on Capel v. Child! and on the 
observation in Broom’ s legal maxims, that no one is to be 
deprived of his property in any judicial proceeding unless he 
has an opportunity of being heard. Leach, J., observed as. 
follows :— ; 

“Proviso (6) in the rule under discussion clearly offends against this. 
principle, because in effect it says that a person shall not enter the Court and 
ask for redress until he has deposited a sum of money, not by way of Court- 
fee, but as a warranty of good faith. It is said that the proviso was inserted 
in the rule in order to prevent applications of.a frivolous character being 
filed; but, unfortunately, ‘its effect does not stop there. It can operate to 
prevent a person wholhas suffered a wrong coming into Court for redress 


because he has not the'means to make the deposit. a 


Braund, J., observed that the proviso was “ a mandatory 
rule by which, 'whén read with S. 47 (1) of the Code, the Court. 
purports not merély to regulate the mode of its exercise of 
jurisdiction but to divest itself altogether of jurisdiction in all 
cases in which the applicant cannot, or will not, make a. 
substantial deposit’’, and that the proviso so far as it imposed. 
an onerous condition upon an applicant applying to set aside a 
sale appeared to go further than a mere matter of procedure. 

Here again, no doubt, there is a reference to the onerous 
character of the condition precedent, but I do not think that it 
was meant to be an essential qualification. lt appears to me 
that the fundamental and universal rule that no existing rights 
should be deemed to be impaired or affected unless the Legis- 
lature’s intention so to do is clearly expressed or such a result 
is. unavoidable by' reason of the words used in the statute, is. 
not subject to any'real exception. Otherwise the result would 
be what the Legislature is presumed not to intend, and work 
an obvious injustice, which the Legislature must be deemed to. 
be at least as anxious to avoid as any one else. In my opinion,. 
difficulties have arisen on this point only because the question- 
has been complicated by the importation into the rule of elastic 
and general words of, uncertain and indefinite import like: 





+1882) 2C. &J. $58: 149 E, R. 235, 
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“matter òf procedure” or “processual law”’—words which are 
very good illustrations of the fallacies that lie hidden in words, 
which of all the idola imposed by words on the understanding 
are, according to Bacon, the most troublesome of all, and make 
human thought the bond slave of words. As I have said 
already, there is no real exception to the general rule so far as 
so-called matters of procedure are concerned, and if, even 
otherwise, there is such an exception so far as procedural law 
is concerned, the term ‘procedural law’ must be very strictly 
construed, and the exception should not be allowed to be 
extended so widely as to eat up the rule. The exception, no 
less than the rule, is, in my opinion, subject to the fundamental 
principle that existing rights are not taken away except by 
express enactment or by necessary intendment. 


Bearing this fundamental principle in mind in construing 
the saving clause in the Act, namely, S. 74, I find it impossible 
to accept the contention that the Legislature intended that, in 
spite of S. 74 (b), the bar imposed by S. 69 (2) should prevail 
even in respect of rights of suit which were in existence when 
that section came into force. J am therefore of opinion that 
the present suit is maintainable and should not have been 
dismissed on the preliminary ground by the Subordinate Judge 
and that his decree should accordingly be set aside and the suit 
remanded for fresh disposal. As, however, my learned brother 
is of a different opinion, the question whether the suit is main- 
tainable or not must be referred to a third Judge. 


Venkataramana Rao, J.—This is an appeal from the decree 
of the learned Subordinate Judge of Nilgiris dismissing the 
suit of the plaintiffs which was instituted for recovery of a 
sum of money borrowed from them on the 12th March, 1931. 
The plaintiffs were non-suited on the ground that S. 69 (2) of 
the Indian -Partnership Act was a bar to the maintenance of 
the action as the plaintiffs’ firm was not registered before the 
date of the institution of the suit, namely, 23rd August, 1934. 


In appeal it is contended by Mr. Sitarama Rao for the 
plaintiffs that S. 69 (2) of the Act does not affect contracts 
entered into before the said Act came into force, that they are 
saved by S. 74 (b) of the Act, that even assuming registration 
of the firm was necessary, the firm was registered a month 
after the institution of the suit-and the subsequent registration 
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of the firm was enough to validate the original institution of. 
the suit. 

I shall first deal with the contention based on the subse- 
quent registration of the firm. It seems to me that this con- 
tention is not tenable having regard to the plain language of 
the section which says: 

“No suit to enforce a right arising from a contract shall be instituted” 
unless the condition mentioned therein, that is, the regis- 
tration of the firm is fulfilled. Therefore the condition is a 
condition precedent to the institution of a suit. The word used 
is ‘shall’, The Privy Council in dealing with an analogous 
section (S. 80, Civil Procedure Code) where the language was 
almost similar, namely, ‘no suit shall be instituted against the 
Secretary of State...... until the expiration of the two months 
next after the notice in writing has been delivered’ remarked 
thus: 


“ The Act, albeit a Procedure Code, must be read in accordance with the 
natural meaning of its words. S. 80 is express, explicit and mandatory.” 
(Vide Bhagchand Dagdusa v. Secretary of State for India.) 


This is the view which has been taken in construing an 
analogous section [S. 28 (2) of the Provincial Insolvency Act] 
according to which leave of the Insolvency Court is made a 
condition precedent to the institution of a suit and our High 
Court has held that leave subsequently obtained would not cure 
the initial defect and validate the institution of the suit—vide 
Davood Mohideen Rowther v. Sahabdeen Sahib2. In Chandu- 
lal Kushalji v. Awad8, a question arose under S. 433, Civil 
Procedure Code, 1882, corresponding to S. 86 of the Civil 
Procedure Code, 1908, as to whether a suit against a Ruling 
Chief without obtaining the consent of the Governor-General 
can be validated by a subsequent consent and it was held that it 
could not be. In Danmal Parshotamdasv. Baburam Chhotelal4, 
it was held that subsequent registration would not validate the 
original institution. A similar view was taken in Krishan Lal- 
Ram Lal v. Abdul Ghafur Khan’. But in some cases the view 
has also been taken that if the suit was not barred by limitation 
on the date of the subsequent registration, the suit must be 
deemed to have been instituted on the date when registration 





1, (1927) 53 M.L.J. 81: L.R. 54 I.A. 338: LL.R. 51 Bom. 725 at 747 (P.C.). 
i Ż. (1937) 2 M.L.J. 223: LL.R. (1937) Mad. 841. 
3. (1896) I.L.R. 21 Bom. 351. 
4. (1935) LL.R. 58 All. 495. 5. (1935) LL.R. 17 Lah. 275, 
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was effected. But it is unnecessary to consider whether this 
view is correct, as even the application of this rule would not 
help ihe plaintiffs because by the date of registration the 
plaintiffs’ suit became barred. Mr. Sitarama Rao strongly 
relied on the decision in Ratnaswamy Pillai v. Adipurnam 
Pillait which was a case under S. 92 of the Civil Procedure 
‘Code and it was held therein that where a suit was instituted 
without the leave of the Advocate-General, it could be validated 
iby subsequent consent. From a perusal of the case it 
will be seen that the learned Judges in that case made it clear 
that their observations must be confined only to cases arising 
wunder S. 92, Civil Procedure Code—vide pages 468 and 469. 
It may be noticed that even this view was not shared by other 
High Courts—vide for example Gopal Dei v. Kanno Der. 
Mr. Sitarama Rao also relied upon two English cases, namely, 
-Hawkins v. Duche8 and In re Shaer4 decided under S. 8 of the 
English Registration of Business Names Act. Under that 
section, it is no doubt true that no action can be maintained in 
‘respect of a contract unless the firm is registered but the section 
‘itself contained a provision that it is open to the Court to 
-dispense with the said condition and relieve the disability. 
Therefore, once relief is granted by the Court, the effect will 
‘be as stated by Lord Hanworth, M.R., in In re Shear4 “to 
rehabilitate the proceedings from the beginning”. But no 
-such provision is contained in S. 69 (2) of the Act and it may 
-be a matter for the Legislature and not for the Court to grant 
-a similar relief. Mr. Sitarama Rao again laid some stress on 
the Privy Council decision in Mahammad Azmat Ali Khan v. 
Lalli Begums decided under Pensions Act; but that case was 
-decided on the language of S. 6 of the Act which provides that 
a Civil Court shall take cognisance of the claim relating to a 
pension upon receiving a certificate from the Collector. Their 
Lordships held that when the Court received the certificate it 
was bound to take cognisance of the claim and finding an 
existing suit when it received the certificate, it might take 
cognizance of the claim in that suit. It therefore seems to me 
that emphasis was laid by their Lordships on the word ‘claim’ 





f 1. (1930) M.W.N. 456. 
‘2. (1903) T.L.R. 26 AIl 162. 3, (1921) 3 K.B. 226. 
4. (1927) i Ch. 355 at 357. 
5. (1881) L.R. 9 I.A. 8: LL.R. 8 Cal, 422 (P.C.). 
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and there is a distinction between the claim in the suit and the 
suit itself. Here the bar is to the institution of the suit and: 
not to the cognisance of the claim. The subsequent registra- 
tion of the firm will not validate the original institution of the: 
suit and enable the plaintiffs to sustain this action. 


I shall now consider the contention relating to S. 69 (2): 
of the Act. At the outset, it may be mentioned that almost 
all the High Courts have taken the view that S. 69 (2) isa bar 
to the maintenance of an action by an unregistered firm im 
respect of a contract or a cause of action which accrued before- 
the commencement of the Act if it is instituted after Ist 
October, 1933, the date when S, 69 (2) came into force. (Vide 
Krishan Lal-Ram Lal v. Abdul Ghafur Khan, Danmal Par-. 
shotamdas v. Baburam Chhotelal2, Surendranath De v. Manohar 
De’, Ram Sundar v. Madhu Sudhant, Shazad Khan v. Darbar 
Babu Kuchhis, Catholic Sangam v. Ravi Varma’, Varadarajulw 
Naidu and Kuppuswami Naidu & Co. v.Rajamanicka Mudaliart, 
Sundararaja Aiyangar v. Mannarswami8 and Firm of Syed: 
Ibrahim Sahib v. Gurulinga Aiyar®.) The view taken in all 
these cases is that S. 69 (2) enacts a rule of procedure and it 
is not controlled by S. 74 (b) of the Act. In Catholic Sangam 
v. Ravi Varnas, I stated the effect of S. 69 (2) thus: 

“There is no doubt that this section enacts a rule of procedure. It 
imposes a condition for the enforcement of a right and does not affect the 
right itself. Being an enactment relating to procedure it will apply to pending. 
actions as well as to future actions. The Legislature, to avoid hardship, pro- 
vided that S. 69, cl. (2) shall come into force on Ist October, 1933. This. 


provision is also a clear indication that the enactment is intended to be 
retrospective.” 


It was also pointed out therein that all actions brought. 
after October, 1933, should be governed by the said provision. 
and that S. 74 (b) was only intended to save pending legal 
proceedings from the bar of S. 69 (2) and not future proceed- 
ings. This view is canvassed by Mr. Sitarama Rao on the 
ground that the right of a suit isa substantive right and there- 
fore a right vested in the plaintiffs on the date of the Act, that. 
any restriction placed thereon would affect that right and that 
S, 69 (2) must be deemed to be a provision affecting a substan- 


1. (1935) LL.K. 17 Lah. 275 


2. (1935) T.L.R. 58 All 495. ©- 3 (1934) LL.R 62 Cal. 213. 
4. (1936) 40 C.W.: . 1180. . 5 (1936) E.R 15 Fat. 810. 
6. A.ILR. 1937 6.419 at 420, 7. (1937) 2 M.L.J. 273. 


(1937) 1M . .610. . 9. (1937) 2M.L.J. 717. 
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‘tive right, that in accordance with the general rule of law 
:governing the construction of statutes an enactment affecting a 
substantive right cannot be held to be retrospective and that 
this provision is made clear by the Legislature by enacting 
3S. 74 (b). In support of this position he relied on The 
Colonial Sugar Refining Co., Lid. v. Irving!, In re Vasudeva 

Samiar2, Sadar Ali v. Dalimuddin’ and Rajah of Pittapur v. 
Venkatasubba Rao4. Before examining the soundness of the 
«contention, it is necessary perhaps to explain what is meant by 
„procedure and to determine whether S. 69 (2) enacts a rule of 
„procedure or enunciates a condition which affects a substantive 
right. Though it is not possible, as Salmond points out, to 
-state with precision the exact nature of the distinction between 
-substantive law and the law of procedure, still the distinction 
“is marked. As stated by him: 

“The law of procedure may be defined as that branch of the law which 

governs the process of litigation. Itis the law of actions~all the residue is 
substantive law, and relates, not to the process of litigation, but to its purposes 
and subject-matter.” (Salmond on Jurisprudence, pages 495 and 496.) 
He further amplifies by observing that 

“the substantive law defines the remedy and the right, while the law of 
procedure defines the modes and conditions of the application of the one to 
.the other.” (Page 497.) 

Holland in his book on Jurisprudence explains the scope of 

adjective law thus: 

“A remedial right is in itself a mere potentiality deriving all its value 
«from the support which it can obtain from the power of the State. The mode 
-in which that support may be secured, in order to the realisation of a remedial 

right, is prescribed by that department of law which has been called 
‘fadjective’, because it exists only for the sake of ‘substantive law’, but 
„is probably better known as ‘procedure’. In the exceptional cases in which an 
injured party is allowed to redress his own wrong, adjective law points out 
the limits within which such self-help is permissible. In all other cases it 
-announces what steps must be taken in order duly to set in motion the machi- 
«nery of the law-courts for the benefit either of a plaintiff or of a defendant”. 
(Pages 358 and 359, 13th Edn., 1924.) 
Wharton in his Law Lexicon explains it thus: “The mode 


sin which successive steps in litigation are taken”. Thus it will 
be seen that under ‘ procedure’ are comprised all steps which a 
party must take in order to get the aid of the Court for the 
„enforcement of his rights. It therefore includes not only the 
.steps which a party has to take.after an action is launched in 





1. (1905) A.C. 369. 
2. (1928) 56 M.L.J. 369: ILL.R. 52 Mad. 361 (F.B.), 
3. (1928) LL.R. 56 Cal. 512 (S.B.). 
4, (1915) 29 M.L.J. 12 LL.B. 39 Mad. 645 (F.B.). 
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Girdbarital Court but also steps which he has to take before comméncing 
Co. it. The issue of;a citation or a summons; the pfocuring of 
Kappini necessary evidence and such other steps in the further progress. ` 
eweg of the suit are all comprised in procedure which ‘a party has to 
observe after a suit is launched, but there may be certain steps 
which: he has to take outside Court in order to enable ‘him to 
initiate proceedings in Court. The familiar ‘instance is the 
service of notice by the plaintiff on the defendant as enacted 
by S. 80, Civil Procedure Code or by S. 350 of the District 
Municipalities Act. The rule of limitation which enjoins a 
party to bring his action within a particular period is panetee 

instance. As epee | in Moon v. Durden: 

“There is a matetial difference when an Act of Parliament is dealing 
with a right of action already vested, not intended to be taken away, and when 
it is dealing with mere procedure to recover those rights, which it may be 
quite reasonable to regulate and alter.” 

The right of action does not constitute a title to keep all 
the consequences of the right as they were before. S. 69 (2) 
does not affect the right of action: it only prescribes that 
a condition is to be performed before a party seeks the aid of 
the Court for giving him relief in respect thereof. Under 
S. 80, Civil Procedure Code, no suit can be instituted unless. 
notice has been served on the Secretary of State. This section 
has been held to énact a rule of procedure. (Vide Mulla’s. 
Commentary, page 274.) The Privy Council in Bhagchand 
Dagdusa v. Secretary of State for India® refers to it as. 
“a statutory provision as to procedure”. In Brooks v. Bocketts- 
the facts were these. Before 6and 7 Victoria, Chapter LXXIII,. 
a solicitor was entitled to bring an action for work done 
outside Court immediately the work was done but S. 37 of the- 
Act provided that no solicitor shall commence or maintain any 
action or suit until!the expiration of one month after he shall: 
have delivered a bill in the manner provided for therein, The- 
Act was passed in, 1843 but the work in respect of which the: 
action was brought was completed before 1840. It was also- 
evident that the bill was delivered before that date but no bill 
was delivered after' the date when the Act came into force and 
before the action was brought. Lord Denman, C.J., observed 
that according to the Act a bill delivered before 1840 would’ 








. 1, (1848) 2 Exch. 22: 154 E.R. 329, 
2. (1927) 53 M.L. 81: I.R 540A. 338: IL:R. 51 Bom. 725 at 747 (P.C.). 
. 3. (1847) 9 Q.B. 847: 115 E.R. 1500. 
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not be sufficient because such a bill was not taxable before the 
Act, whereas, on the other hand, after the Act the bill was 
taxable and a defendant might insist upon such taxation, that 
the Act distinctly provides that no attorney shall commence or 
maintain any action until he has delivered the bill after the 
Act and waited for a month and that the Act was retrospective, 
and as there was no delivery within the meaning of the Act, 
the action failed. Thus, though the cause of action to institute 
a suit accrued before the Act, yet the condition prescribed for 
instituting the suit was held to apply on the principle that the 
condition related only to procedure. 

The observations of Lord Esher in Coburn v. Colledge1 
on this section (S. 37) bring out clearly what is meant by a 
rule of procedure and they are to this effect: 


“ Before any enactment existed with regard to actions by solicitors for 
their costs, a solicitor stood in the same position as any other person who has 
done work for another at his request, and could sue as soon as the work 
which he was retained to do was finished, without having delivered any signed 


bill of costs or waiting for any time after the delivery of such a bill. Then. 


to what ex'ent does the statute alter the right of the solicitor in such a case, 
and does the alteration made by it affect or alter the cause of action? It takes 
away no doubt the right of the solicitor to bring an action directly the work 
is done, but it does not take away his right to payment for it. which is the 
cause of action. The Statute of Limitations itself does not affect the right 
to payment, but only affects the procedure for enforcing it in the event of 
dispute or refusal to pay. Similarly, I think S. 37 of the Solicitors Act, 1843, 
deals not with the right of the solicitor, but with the procedure to enforce that 
righi. It does not provide that no solicitor shall have any cause of action in 
respect of his costs or any right to be paid till the expiration of a month from 
his delivering a signed bill of costs, but mı rely that he shall not commence 


or maintain any action for the recovery of fees, charges or disbursements. 


until then. It assumes that he has a right to be paid the fees, charges 
and disbursements, but provides that he shail not bring an action to enforce 
thai right until certain preliminary requirements have been satisfied .” 

The principle of this decision was applied and followed by 
our High Court in a case reported in Muthiah Chettiar v. 
Ramasami Chettiar2, In that case the facts were these. Under 
S. 7 of the Rent Recovery Act, 

“no suit brought and no legal proceedings taken to enforce the terms of 

a tenancy shall be sustainable unless pattas and muchilikas have been. 
exchanged. “ie 

But this condition was done away with by S. 77 of the 
Madras Estates Land Act which enacts that 


“at any time after an arrear of rent has become due the landlord may. 
institute a suit before the Collector for the recovery of the arrear.” 





1. (1897) 1 Q.B 702 at 705 and 706, 2. (1913, 25 M.L.J. 205. 
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A suit was instituted for arrears-for-faslis 1315, 1316 and 
1317 which accrued due before the Estates Land Act came into 
force. The plea was taken that under S. 7 of the Rent 


‘Recovery Act the action was not sustainable. It was overruled 


by Sundara Aiyar and Sadasiva Aiyar, JJ., on the ground that 
S. 7 only enacted a rule of procedure and at the time the suit 
was brought, it was no longer in force. Both the learned 
Judges dissented from G. Lee Morris, Receiver of the Estate 
of the late Rajah of Tanjore v. Sambamurthi Rayar1 and in 
the course of the judgment, Sundara Aiyar, J., observed thus: 
“Did S.7 of Act VIII of 1865 affect the landlord's right to the rent? In 
my opinion, it did not. It merely imposed a condition which the landlord was 
bound to fulfil if he wished to institute a suit for its recovery or to take legal 
proceedings to compel its payment. . . . . In so far as it related to the 
recovery of it through Court, it undoubtedly belonged to the region of 
processual law. ” f 
A similar view was taken by Subrahmanya Aiyar and 


Benson, JJ., in an unreported case (S. A. No. 1091 of 1897) 
referred in Kumarasami Pillai v. President, District Board of 
Tanjore?. The learned Judges therein pointed out that the 
exchange of patta and muchilika or tender-of patta was a 
condition imposed by law as a necessary Pay to the 
‘filing of a suit. 

It is well settled that imitation isa branch of the law 
of procedure and is only a condition annexed to the enforce- 
ment of a right and does not affect the right itself’. Therefore 
it has been held that a statute shortening or extending time 
within which proceedings can be taken is retrospective. As an 
instance of a statute shortening the time may be mentioned 
the case of ‘The Ydun’3. In respect of a cause of 
action. which accrued before the Public Authorities Protection 
Act came into force, the question arose whether the period 
of limitation prescribed by the said Act’ is applicable. 
The said Act came into force on Ist January, 1894, The 
default in respect of which the suit was instituted occurred 
in September, 1843 and the suit was instituted in 1898: 
but under the Act the action must be commenced six months 
after the default complained of. So on the date of the Act 
there was only a period of one month or so that was available 
if the period of limitation of six months were held to apply. 


ke acao eM EECR ioe OC 
ey "(187D 6 MHC.R. 122; °° 
2. Cisse) LR. 22 Mad. 248 at 250, 
3. (1899) P. 236. - 
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But it was contended. that the cause:of action:accrued before 
the Act and the period of limitation provided by the Act should 
not be made applicable. This contention was overruled and 
the action .was held to be. barred on the ground that it was not 
brought within ‘six months after the matter. complained of. 
Sir F.H. Jeune observed as follows: . 

“It is clear that what must be taken to be an improvement in procedure 
is not considered as interference with a vested right of those who would have 
preferred the procedure to remain in its unreformed condition.” 

This view was endorsed by the Court of Appeal. As an 
instance of a statute extending the time may be mentioned the 
case in Rex v. Chandra Dharmal. In that case, a prosecution 
was launched under S. 5, sub-S. 1, of the Criminal Law 
Amendment Act, 1885, for an offence committed on 15th July, 
1904. Under that Act the prosecution should have been 
launched within three months after the commission of the 
Offence, but by the Prevention of Cruelty to Children Act, 1904, 


which came into force on Ist October, 1904, the period of. 


limitation was extended from three. months to six months. It 
was held that though the prosecution was commenced on 27th 
‘December, 1904, more than three months after the date of the 
commission of the offence, by virtue of the later-Act, the 
‘prosecution was sustainable. Channell, J., there observed: 
“An alteration of the time within which they might be prosecuted, 
whether by extension or diminution, was a matter of procedure only.” 

But an exception has been made in cases where the altera- 
tion in procedure would have the effect of destroying a right 
of action, that is, if before the new Act came into operation 
the time fixed by it had already expired and would have 
prevented the plaintiff from enforcing his right, the new Act 
would not be considered as retrospective. It is this principle 
that was applied in Ramakrishna Chetty v. Subbaraya Aiyar2 
and Rajah of Pittapur v. Venkatasubba Rao3. In those cases 
the suits were for arrears of rent and on the date they were 
brought, more than three years had elapsed after the rent 
_ became due and they were dismissed on the ground that they 
must have been brought within three years as prescribed by 
Ss. 210 and 211 and Art. 8o0f the Schedule to the Estates Land 





1. (1905) 2 K.B. 335. 
2, (1912) 24 M.L:J. 54: LL.R. 38 Mad. 101. 
3. (1915) 29 M.L.J. 1: IL.R. 39 Mad. 645 (F.B.). 
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Act. But for:this Act, they would have had six years from 
the date when the rents accrued due and the suits would have 
been in time. It wab held that, as by the time the Estates Land 
Act came into force, the three years’ period had run out of the- 
rule of limitation prescribed by this Act, it should not be held to 
be retrospective. This position is well set out in Gopeshwar Pal 
v. Jiban Chandra Chandra! thus: 

“The law as amended may regulate the procedure in suits in which the 
plaintiff could comply with its provisions, but cannot govern suits where such: 
compliance was from the first impossible. The effect is to regulate not to 
confiscate. There are thus two positions; where in accordance with its provi~ 
sions a suit could be brought after the passing of the amendment, it may be 


that the amendment would apply, but where it could not, then the amend- 
ment would have no application.” 


In the Full Bench decision in Ganga Sahai v. Kishen 
Sahai2, the distinction between the right and the relief and the 
process to be adopted for getting the relief is well brought 
out. In that case 4 question arose as to the maintainability of 
a suit for foreclosure of a mortgage by conditional sale 
executed on the 3rd July, 1877, when Regulation XVII of 
1806 was in full force, instituted after the Transfer of Property 
Act came into force which repealed the said Regulation.. 
Under S. 8 of the said Regulation, no mortgage can be. 
foreclosed without the service of one year’s notice upon the 
mortgagor in the manner provided therein. Objection was 
taken that the conditions mentioned in the Regulation not 
having been complied with, the suit was not maintainable.. 
This contention was repelled on the ground that the provisions. 
of Ss. 7 and 8 of Regulation XVII of 1806 prescribed only a 
procedure and no person can have a vested right in procedure.. 
An argument was, advanced based upon S. 2 of the Transfer 
of Property Act which provided that nothing contained in the- 
Act shall be deemed to affect any right or liability arising out, 
of a legal relation constituted before the Act came into force,. 
or any relief in respect of any such right or liability and 
therefore it must be taken that the previous provision must be 
deemed to have been unaffected by the Act. In dealing with. 
this contention Oldfield, J., observed thus: 


“There is no vested right to have recourse to a particular procedure for- 
enforcing a contract; such a right cannot be claimed by the parties to a mort- 
gage, as being in any sense a right which arises out of the legal relation of 
et NT CNN tt te Ne re 
1. O LL.R. 41 Cal. 1125 at 1141 (S. B. ). 

. (1884) I.L.R. 6 All. 262 (F.B.). 
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a'mortgagor and mortgagee. To alter the procedure involves no breach of 
. their contract. j 


Their tights and liabilities under their contract, and the relief they'are 
entitled to in respect of such rights and liabilities, are different things from 
the procedure necessary to enforce such rights, liabilities and relief. And 
although the procedure for redemption and foreclosure of mortgage by 
conditional sale has been altered, it can scarcely be said that the mortgagor 
has been injuriously affected by the change. The Regulation prescribed 
certain ministerial proceedings to be taken, under which a year was allowed 
to the mortgagor to pay the debt, before a suit could be brought for posses- 
sion, or to obtain a declaration of absolute title, whereas the present Act has 
done away with the preliminary proceedings, ‘and allows the mortgagee to 
bring a suit for foreclosure.” 


Dealing with a similar set of facts Trevelyan, J., ina 
Full Bench case in Bhobo Sundari Debi v. Rakhal Chunder 
Bose! remarked thus: 

“There is, I think, a clear distinction: between relief and the mode of 
procedure for obtaining such relief. The relief remains unaffected by the 
change of the procedure. The rights and liabilities of the mortgagor and 
mortgagee, and the relief in respect of such rights and liabilities, are the 
same under the Transfer of Property Act as they were before. A different 
procedure for enforcing such rights and obtaining such relief has, however, 


been adopted. The procedure for enforcing a right is no portion of that right, 
nor does it alter or affect it.” -. 


‘On an examination of the above cases and other decisions 
on this branch of the law, it is fairly clear that the Jaw of 
procedure deals with the process by which a remedy for the 
enforcement of a right is made available. A right of suit, a 
right of appeal and a right of distraint are all remedies for the 


enforcement of a right and they are equally substantive rights 


though remedial in nature. The law makes a distinction 
between rules of law which in any way impair or destroy those 
rights and those which a litigant has to comply with for avail- 
ing himself of those remedial rights. The latter belong to the 
law of procedure and an enactment altering the procedure is 
always held to be retrospective even where the alteration tends 
to the disadvantage of one of the patties save in cases where it 
tends to destroy the right of the remedy. 


The cases relied on by Mr. Sitarama Rao do not enunciate 
any principle which is in conflict with the principles above: 
indicated. “There are two cases on which Mr. Sitarama Rao 
laid considerable emphasis.: The first is the case in The 
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Colonial Sugar Refining Co., Ltd. v. Irving1 where with refer- 
ence to a pending action a right of appeal to the Privy Council 
which was available on the date when the action was instituted 
was taken away and a right of appeal was given to the Chief 
Court of the Commonwealth of Australia. Lord Macnaghten 
observed thus: 


“To deprive a suitor in a pending action of an appeal to a superior 
tribunal ‘which, belonged to ‘him as of right is avery different thing from 
regulating procedure. In principle, their Lordships see no difference between 
ele an appeal altogether and transférring the appeal to a new tribunal. 


: Hovey the right of appeal to the Privy Council as a superior 
tribunal ‘is. taken away and’ there is thus a deprivation or 
destruction ‘of a vested right. ‘The other case relied on by 
Mr. Sitarama Rao isa Full Bench decision in Vasudeva Samia, 
In rè?, There the question was whether the amendment of 
el. 15 of the Letters. Patent. which came into force on 31st 
January, 1928, by: which no second appeal can be filed without 
the leave of the Judge: who gave the decision against which 
Appeal i ig sought to be preferred ° will apply to, a pending appeal. 
The learned Judges who delivered judgment, in that case. were 
of the opinion that: the principle laid down in The Colonial 
Sugar Rofining. Co., Ltd. v. Irving. would. apply to the case on 
the ground that the. institution of the suit would carry with it 
the implication that ‘all appeals then in force were preserved to 
it through the Test of its career, The decision can probably be 
supported on the ground that the condition of leave is one 
which a litigant cannot comply with but is dependant upon the 
will of a foreign agency in whom is the power vested either to 
give leave or refuse ‘leave, that is, the power to preserve the 
right or to destroy it. It can therefore be said that an existing 
right. of appeal i is turhed into a mere chance, and put in peril and 
the right is thus affected. As’ Rankin, C.J., observed, ‘an 
intention to interfere with. a substantive right, to impair or 
imperil it, cannot bel presumed’—vide Sadar Ali v. Datimud- 
dins. It is thus clear that S. 69 (2) enacts only ` a tule of 
procedure; the rights under the contract are not taken away; 
the remedy. by way of a suit is'also not taken. away; the relief 
obtainable has not-been interfered with; the condition imposed 
is'the ne which a party. can comply with and the remedy by 
SSS ee a ee ada Se ee eo ee 


4. (1905) A.C. 369. 2. _ (1928) 56 M.L.J. 369: LLL.R, 52 Mad. 361 (F.B.). 
3, (1928) LR, 56 Cal. 512 at 517 (S.B). 
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-way of a suit is thus not imperilled in any way. The very 
cases relied on by Mr. Sitarama Rao also lay down the proposi- 
tion that the provision of a statute dealing with a matter 
of procedure will have retrospective effect unless that construc- 
tion is textually inadmissible (Delhi Cloth and General Mills 
Co. v. Income-tax Commissioner, Delhi} ). They also lay down a 
further proposition that the provisions which touch a right in 
existence at the passing of the Act are not to be applied retros- 
‘pectively in the absence of express enactment or necessary 
intendment. Therefore, if the necessary intendment of the 
statute is that it ought to be applied retrospectively, the Court 
is bound to give retrospective effect to it. The language of 
S. 69 (2) is very general and will apply to all suits arising from 
contracts whether entered into before the passing of the Act 
or not. S. 1 provides that S. 69 shall come into force on the Ist 
day of -October,-1933, though the entire Act would come into 
force on the Ist day of October, 1932. This postponement of 
the operation of the section may fairly be taken as an indica- 
tion of the intention of the Legislature to give retrospective 
operation to the section. (Vide Ramakrishna Chetty v, 
Subbaraya Aiyar2 and the English cases referred to therein.) 
But Mr. Sitarama Rao contends that by virtue of S. 74 (6) of 
the Act it must be taken that the Legislature did not intend to 
give a retrospective operation to the section. S. 74, cls. (a) 
and (0) are to this effect: 

“ (a) any right, title, interest, obligation or liability already acquired, 
accrued or incurred before the commencement of this Act, or 

(b) any legal proceeding or remedy in respect of any such right, title, 
interest, obiigation or liability, or anything done or suffered before the 
commencement of this Act.” 

Cl. (a) deals with what are called strictly substantive 
rights, that is, rights arising out of certain legal relationship 
between the parties; and cl. (b) deals with what are known as 
remédial rights which law gives for the enforcement of or 
redress for the infringement of such rights. Therefore what 
S. 74 lays down is that “ nothing in this Act shall affect or be 
deemed to affect” those rights; that is, a right to sue or 
institute a legal proceeding or a right to any remedy will not 
be affected by the Act. The section does not deal with the 
process or the procedure for the enforcement of the said right 


1r - (1927) 53 M.L.J. 819: LR. 54 LA, 421: LL-R. 9 Lah. 284 (P.C.). 
. 2 (1912) 24 M.L.J. 54: LL.R. 38 Mad. 101 at 104-107. 
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or remedy. The process by which the remedy is made availa- 


-ble is not the same as the remedy. What is contemplated is. 
.that the right to institute a suit or to enforce any other remedy 


in respect of a contract available toa party at the date when 


the Act came into force will not be affected. But if a legal 


proceeding has already been commenced, it would not be 
affected by S. 69, cl. 2. It appears to be the intention of the 
Legislature that the retrospective operation which is given to a 
rule of procedure should not be extended to legal proceedings 
pending on the date of the Act. As explained by me in 
Catholic Sangam v. Ravi Varma! the word ‘remedy’ may be 
taken to be a comprehensive term as including a right to sue or 
any other remedy without resorting to Court, for instance, a 
right to sell pledged goods, a seller’s lien and a right of resale 
of goods. But for this enactment, it may be that even pending 
legal proceedings would have been affected—vide Kimbray v. 
Draper, If the intention was not to affect even legal proceed- 
ings not begun in respect of such contracts, the Legislature 
would have provided in S. 74 a provision similar to the one 


„they did in respect of the repeal of an enactment, namely , any 


legal proceeding or remedy may be instituted or continued as 
if the Act had not been passed [cf. S. 6, cl. (e) of the General 
Clauses Act]. I am therefore of the opinion that the action is 
barred by S. 69 (2) of the Act and it is not saved by S. 74 (b) 
of the Act. 


The suit has therefore been rightly dismissed by the Court 
below. I would therefore dismiss the appeal with costs. 





This appeal coming on for hearing this day under the 
provisions of cl. 36 of the Letters Patent, the Court ( V arada- 
chariar, J.) delivered the following 


JupemenT: Varadachariar, J—I agree with Pandrang 
Row, J., that the present suit is maintainable and that the 
objection based on'S. 69 (2) of the Partnership Act must be 


„overruled. The arguments that can be urged i in favour of one 


view.or the other have been fully set out in the judgments 
delivered by my learned brothers; it is therefore not necessary 
for me to deal with every one of them in detail or with the 


_several decisions referred to in their judgments. 


1. ALR. 1937 Mad. 419. . 2. (1868) 3 Q.B. 160. 
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The relevant facts and- dates-are: The promissory note 
-sued on was executed on 12th March, 1931, the Partnership 
-Act-except S. 69 came into force on Ist October, 1932, S. 69 
«came into force on lst October, 1933, and this suit was filed in 
August, 1934, On these facts, the question arises, whether the 
plaintiffs who admittedly constitute a firm but had not, got 
‘themselves registered before the date of the institution of the 
‘suit are entitled to maintain the suit. If the matter were 
‘wholly res integra it may be open to argument whether the 
danguage of S. 69 of the Partnership Act clearly and necessarily 
-applies to contracts entered into before the date of the coming 
into force of the Act. In Wright v. Greenroyd! where the 
-question arose with reference to S. 32 of the English Medical 
Act of 1858, Blackburn, J., thought that it was clear from the 
‘language of that section that the prohibition referred to a 
charge incurred after the Ist January, 1859. The language of 
‘that section was that: 

““ After the Ist January, 1859, no person shall be entitled to recover any 
-charge in any Court of law for any medicalor surgical advice, attendance or 
‘for the performance of any operation, or for any medicine which he shall 
‘have both prescribed and supplied, unless he shall prove upon the trial that he 
is registered under this Act.” 

` As amatter of language, it is not easy to see any marked 
difference between the above words and the language of S. 69 
of the Partnership Act. In-view however of the way in which 
‘the general words of this section of the Partnership Act have 
‘been understood in many of the reported decisions, I prefer to 
deal with the case on the footing that, but for other considera- 
‘tions, the language employed is capable of being applied even to 
-contracts entered into before the Act, came into force and to 
-causes of action that accrued before ‘that date. 


On the above assumption two questions arise for decision: 
(1) Whether the saving words found in S. 74 have the effect 
of exempting a suit like the. present from the operation of 
:S. 69, and (2) if S. 74 has no. such ‘operation, whether on 
_general principles the Court ought to hold that S. 69 does not 
apply to a suit to enforce a cause of action which had accrued 
prior to the date of the coming into. force of the Act. In 
-dealing with S. 74, I may note one ambiguity which however is 
‘not very material'to this case. In cls. (a), (b) and (c) refer- 





Somes (1861) 1B. & S. 758: 121 ER. 896, 
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ence is made to “the commencement of this Act” and the 
learned Counsel for the respondents rightly pointed out that it 
may not be easy to'say when dealing with an objection under 
S. 69, whether the above words should be held to refer to 1st 
October, 1932, when the Act except S. 69 came into force or 
to Ist October, 1938, when that section came into- force. I do- 
not however express any opinion upon this question because the 
right of action in! the present case accrued even before Ist 
October, 1932, when the Act came into force. The material 
clause of S. 74 is sub-cl. (b) which [omitting the unnecessary 
words and importing what is necessary from sub-cl. (@)] will 
read as follows: 


“Nothing in this Act shall affect any remedy in respect of any right 
acquired or accrued before the commencement of this Act.” 


In view of the words ‘legal proceeding’ found in sub-cl. (b) 
it has been held in some of the reported decisions that all that 
the exemption was intended to secure was the continuance of 
proceedings pending at the commencement of the Act. With 
great respect I ami unable to hold that the language of the 
section is capable of being so read. The difficulty in the way 
of so reading it is adverted to by Sulaiman, C.J., in Danmal’ 
Parshotamdas v. Baburam Chhotelal! and by Stodart, J., in 
Davood Mohideen Rowther v. Sahabdeen Sahib2?. By way of 
contrast I may refer to the language employed by the Legis- 
lature in S. 63 of Act XX of 1929 where the difference between 
the provision saving remedy in respect of a right already 
accrued and the special provision made in respect of proceed- 
ings pending on the date of the commencement of the Act is 
clearly brought out. Even if it is possible to read the expres-. 
sion ‘legal proceeding’ in sub-cl. (b) of S. 74 as in some way 
relating only to ‘pending’ proceedings, it is difficult to read the- 
word ‘remedy’ with the same qualification because it is not 
appropriate to speak of a ‘pending remedy’. If S. 74 (b) 
could be read—and T am inclined so to read it—as saving the 
“remedy” in respectiof any right acquired or accrued prior to- 
Ist October, 1932, the preliminary objection raised in the 
present suit must be overruled. 

Learned Counsel for the respondents however adopted 
another line of argument in dealing with sub-cl. (b) of S. 74.. 
He emphasised the distinction between remedy in the sense of 





1, (1935) I.L.R. 58 All. 495. - 2, (1937) M.W.N. 654. 
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action or right of action and rules of procedure incidental to 
the working out of that remedy. I agree with him that this 
distinction is recognised in some of the cases referred to by 
him. The question still remains, under which of these 
categories, will the provision in S. 69 fall. He asks me to 
hold that it is a mere rule of procedure and does not affect any 
remedy that the plaintiffs were entitled to before the commence- 
ment of the Act. At one stage, he went the length of contend- 
ing that the remedy can be said to be “affected” only if it is 
“extinguished”; but he did not persist in that contention, in 
view of decisions like The Colonial Sugar Refining Co., Ltd. v. 
Irving1, Sadar Aliv. Dalimuddin2 and In re Vasudeva Samiars. 
These cases show that an alteration or restriction or even the 
imposition of a condition preliminary to the enforcement of 
the remedy must be held to affect the remedy, within the 
meaning of the rule presuming against the retrospective 
operation of statutes. He argued that it is not the imposition 
of every condition that can be said to affect the remedy even in 
this sense. He strongly relied upon two English decisions 
relating to the condition that a solicitor should deliver a billof 
costs before-he could sue for the recovery of the amount 
thereof. The judgments in Coburn v. Colledge4 do not throw 
much light upon the question in the form in which it now arises 
for decision; but the earlier decision in Brooks v. Bocketts does 
suggest that the Court regarded a condition of the above kind 
asa matter of procedure. The discussion in the case turned so 
much on the form of the pleading that there is hardly much 
light derivable from the judgment as to the reasons why this 
view was taken. Learned Counsel also relied upon the cases 
which have held that requirements like those relating to the 
delivery of a patta before a landlord could sue for rent or the 
delivery of a notice under S. 80, Civil Procedure Code, are in 
the nature of a provision of processual law. These decisions 
undoubtedly support his contention that “processual provisions” 
are not for the purposes of the present discussion “necessarily 
limited to steps to be taken after the institution of a suit or in 
the Court itself. While I agree with that contention, I must 
point out that it is not every condition that may be imposed 





1. (1905) A.C. 369. 2. (1928) I.L.R. 56 Cal, 512 (S.B.). 
3. (1928) 55 M.L.J, 369: LL.R. 52 Mad. 361 (F.B.). 
4, (1897) 1 Q.B. 702. 5. (1847) 9 Q.B, 847: 115 E.R. 1500. 
10 


Girdharilal 
Son & Co. 
v. 
Kappini 
Gowder. 


Varada- ` 
chariar, J. 





-Girdharilal 
Son & Co. 
v. 
Kappini 
Gowder. 


Varada- 
-chariar, J. 


74 THE MADRAS LAW JOURNAL REPORTS. [1938 


upon a plaintiff in respect of his right of suit that can be 
regarded as a mere provision of processual law. In the English 
Medical Act case that I already referred to, it was certainly 
not regarded as a mere matter of procedure though the restric- 
tion was framed in very similar language. (See also Thistleton 
v. Frewerl.) 


In this connection, it is necessary to consider the purpose 
and effect of the provision in S. 69. If it had such unintegral 
connection with the subject-matter of the proposed suit as in 
some way to make the step required by ita step in the litiga- 


‘tion, I should have been inclined to accept the argument that 


it related to a matter of procedure. But it is obvious that that 
was not its purpose. In the case for instance of a patta being 
delivered or a notice being given or a bill being tendered by a 
Solicitor, it is clear that the condition intimately bears upon 
the subject-matter of the suit to follow. The object however 
of S. 69 was to make sure that the general policy of the Legis- 
lature that all partnerships should be registered will be carried 
out. Itis true that occasionally questions may arise in a suit 
as to who are the partners of a particular firm; but that cannot 
justify my ignoring the real purpose of the provision in S. 69. 
As pointed out by Sir Dinshaw Mulla, the object of this pro- 
vision was to bring pressure to bear on partners to have the 
firm and themselves registered. This policy has been attempted 
to be enforced in various ways in different systems. In the 
English legislation, S. 7 of Registration of Business Names 
Act of 1916 imposes a penalty upon partners making default 
in the matter of registration. Such a provision certainly 
cannot be described as a processual provision. The Indian 
Legislature did not wish to go so far and for the present thought 
that it would be sufficient pressure to deprive unregistered 
partners of the right of suit. Though I do not wish to base 
any conclusion upon the language of a marginal note, it is note- 
worthy that in S. 8 of the English Act corresponding to S. 69 
of the Indian Partnership Act, the marginal note is “Disability 
of persons in default”. In the Indian Companies Act, the Legis- 
lature has provided that unregistered associations of the kind 
contemplated by the Act will be illegal on default of registra- 
tion. These are, in my opinion, different ways adopted by the 


1. (1861) 31 L.J. Exch. 230. 
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Legislature to enforce this policy of compelling registration, and 
I do not think it right to hold that the provision: contained in 
S. 69 is really in the nature of ‘processual’ law in the sense in 
which that term isused in the cases discussing principle of 
retrospective operation of statutes. In an early case, for example, 
Lee Morris, Receiver of the Estate of the late Rajah of 
Tanjore v. Sambamurthi Rayar1, Justice Holloway drew atten- 
tion to the danger of confounding what are merely processual 
provisions with those which under that fictitious appearance 
are really provisions of material or substantive law. The 
particular application which the learned Judge made of that 
-distinction in the case before him has no doubt been dissented 
-Írom in later cases. (See Muthiah Chettiar v. Ramaswamy 
‘Chettiar2.) But the distinction is undoubtedly true. 

In the above view, it does not seem to me to be necessary 
to deal with the second question stated at the outset, namely, 
whether even independently of S. 74, S. 69 can be given 
‘retrospective operation. Nor is it necessary to consider the 
argument based on the fact that the Legislature gave an interval 
-of one year before S. 69 was brought into operation. It cannot 
«be said that that interval can be explained only on the ground 
that the provision must have been intended to be retrospective. 
‘There are other considerations which required such an inter- 
val, particularly the necessity for bringing into existence the 
necessary machinery, and for the framing of rules contemplated 
“by S. 71. ; 

The result is that the decree of the lower Court will be set 
aside and the case remanded for disposal on the merits. The 
appellants will be entitled to a refund of the Court-fee paid on 
‘the Memorandum of Appeal and they will also be entitled to 
the costs of this appeal. 


S. V. V. : —— Appeal allowed. 





1. (187!) 6 M.H.C.R. 122, 
2. (1913) 25 M.L.J. 205 at 213. 
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IN THE HIGH Q COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice VENKATASUBBA Rao. 


K. K. Abdul Rahiman Rowther .. Petitioner* (1st Defendant) 
Y, + 
M. J. Jamalluddin Sahib & Co., 
through one of its partners 
Muthukrishnama Naidu . Respondents (Plaintiffs). 

Provincial Small Causes Courts Act (IX of 1887), Sch. II, Art. 31—Suit 
for account—Dealings between principal and agent—Suit by agent for recovery 
of specific sum of money—Jurisdiction of Small Cause Court—Test as to suit 
for account. i 

Whether a suit is one for account within the meaning of Art. 31 of the 
Second Schedule of the Provincial Small Cause Courts Act depends upon the 
relation in which the parties stand to each other and the nature of the investi- 
gation required to afford relief to the plaintiff. Where the essence of the 
action is that no relief. can be granted without accounts being taken the suit 
must be deemed to be one “for an account”. 

Where the course of dealings between the parties was that the plaintiff's. 
firm would advance monies: to the defendant and the latter would consign 
goods for sale on comspission, and the defendant would then be credited with. 
the sale proceeds and debited with the commission and various kinds of 
charges, and the plaintiff sued for recovery of a specific sum of money 
payable to him in respect of such dealings, 

Held, that the suit was in substance a suit for an account and was conse- 
quently excluded from'the jurisdiction of the Small Cause Court. 

Held, further, that for the purpose of determining whether the suit was- 
for an account it will not make any difference whether the agent piogent the 
suit or the principal did so. 

Konduru Runga Reddi v. Kumbahala Subbamma, (1904) I.L.R. 28 Mad. 
394; Varadarajulu Chettiar v. Narayanaswami Chetty, (1913) 24 M.L.J, 6935. 
Kailas Chandra v. Kiranenda Ghosh, (1911) 10 I.C. 883; and Kshetranath 
Banerjee v. Kalidasi Dasi, (1916) 27 C.L.J. 96, referred to. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court ‘to revise the decree of the Court of the Subordinate 
Judge (Additional) of Madura in S. C. S. No. 286 of 1933. 

C. S. Swaminathan for Petitioner. l 

D. Narasaraju for G. Rajagopalan and T. A. Rangachart 
for Respondents. 

The Court delivered the following 

Jupement.—The question I have to decide is, whether the - 
suit which has given rise to this petition, is exempted from the 
cognisance of a Provincial Small Cause Court. That turns. 
upon the meaning of the words “ suit for an account” occurring: 


i 





*C. R. P, No. 338 of 1936. 31st March, 1938. 
t 
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in Art. 31 of the Second Schedule to that Act. The course of 
dealings was as follows:—The plaintiff’s firm would advance 
monies to the defendant and the latter would consign goods 
for sale on commission. The defendant would be credited with 
the sale proceeds and debited with the commission and various 
kinds of charges. The plaintiff’s firm thus held a dual character 
of creditor and’ agent, the defendant’s position being that of 
debtor and principal. The question that has to be determined 
is, whether the plaintiff’s suit, brought professedly for a 
specific amount is cognizable by a Provincial Small Cause 
‘Court. It is difficult, ashas been observed in one of the cases 
cited before me, to reconcile the decisions on the point; nor is 
it possible to deduce therefrom a rule of general application. The 
present suit having been brought by an agent, Mr. Narasaraju 
for the plaintiff contends that actions by agents stand ona 
different footing from actions by principals. His contention is 
that where an agent sues, there can be no question of the 
defendant being required to render an account, whereas if the 
action’ is by the principal, the suit becomes one “for an 
account’. There is an observation of Mookerjee, J., which 
lends apparent supper to this contention. The learned Judge 
observes :— 

“ There cannot in essence bea suit for accounts by the plaintiff against 
the defendant unless the defendant is under a liability to render accounts to 
the plaintif.” (Kshetranath Banerjee v. Kalidasi Dasi.) 

Although the statement seems general, it is difficult to 
believe that it was intended to embody an infallible test. The 
actual point decided in the case was, that a suit for the recovery 
of a specific sum of money, does not assume the character of 
a suit for accounts, merely because. for the deciding of the 
question in controversy, accounts may have to be examined. 
Indeed, that Mr. Justice Mookerjee did not intend to lay down 
any general or. universal test, appears clearly from observations 
made in an earlier case by a Bench, of which the learned 
Judge was a member (Kailas Chandra v. Kiranenda Ghosh), 
“Tf in order to grant relief to the plaintiff,” the Bench 
observes: 

“it is necessary to take accounts, the suit is one for account within the 


meaning of Art. 31, although the plaintiff may have chosen to puta definite 
money value upon, the. claim.” 
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Then the learned Judges go on to.express the same idea. 
even more clearly: 


“ Whether the suit is one for account. . . must depend upon the rela- 
tion. in which the parties stand to each other, and the nature of the investiga- 
tion required to afford relief to the plaintiff.” 


These observations are quoted with approval by Benson 
and Sundara Aiyar, JJ. in Varadarajulu Chettiar v. Narayana- 
swami- Chetty}, True, it is not every suit by principal against. 
agent and vice versa that is excluded from the cognisance of a 
Small Cause Court, for, if such general exclusion had been. 
intended, nothing would have been easier for the Legislature 
than to have said so in direct terms. For instance, if the 
accounts had been settled and the account-taking in the 
technical sense would not become necessary, the Small Cause 
Court would be competent to deal with the matter. But whoever 
figures as the plaintiff (principal or agent, it makes no- 
difference), where the essence of the action is that no relief 
can be granted without accounts being taken, the suit must be 
deemed one “ foran account”. What is known as a suit for’ 
an account is a special form of suit—a special process being 
required to take an account. The expression “ suit for account ” 
is used in the well- known technical sense of the term (Konduru 
Runga Reddi v. Kumbahala Subbamma? and Kshetranatk 
Banerjee v. Kalidasi Dasi8) already referred to. The bare 
fact that some sort of arithmetical process is involved in the 
decision, does noti render the suit a suit for account. While 
this is undoubtedly; true, care must be taken to distinguish this. 
class of suits from those, where account taking in the strict 
sense, is of the very essence of. the claim. Judged by this 
test, the present suit is,as Mr. Swaminathan contends, excluded 
from the jurisdiction of the Small Cause Court. Though the 
suit is by the agent, is it not obligatory upon him to render an 
account in the action itself, if called on todo so? If the bona 
fides of the sales were questioned, would not the agent be 
under a duty to render an account? Again, would it not be 
open to the defendant to challenge in this very suit the expenses 
debited against him? These are matters to be gone into in 
suits for account and it makes no difference whether the agent 
brings the suit or the principal does so. The distinction 








1. (1913) 24 M.L.J.'693. 2. (1904) LL.R, 28 Mad. 394. 
m 3: (1916) 27 C.L.J. 96. . 
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contended for ‘is. therefore unsound in principle and I am-not 
prepared to accept it. 

In the result I make an order directing the plaint to be 
returned for presentation to the proper Court. Each party will 
bear his costs throughout. 

One word more. The parties reside in two different places; 
the plaintiff at Madura, the defendant at Alathur. The 
defendant has filed, I understand, a counter-suit in the Alathur 
Munsiff’s Court. One or the other of the parties, it is stated, 
intends to move the High Court for an order that both suits 
should be tried by the same Court. If such an application is 
made it may be posted before me. 

B. V. V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice Kine anp Mr. JusrtIce LAKSE- 
MANA Rao. 

K. P. S. Karuthan Chettiar and 
another .. Appellants* (Plaintiff and 
, newly added party) 





v. i 
P. Ct. Chidambaram Chettiar 
(died) and another .. Respondents (Defendant and 
his L.R.). 


Principal and agent—Duty of agent—Old outstandings—Collection of— 
Agent if entitled to commission. 


An agent of a firm is bound to collect old outstandings due to it, if 
required by the principal. Independently of an agreement or custom to pay 
commission for collecting old outstandings, the agent is not entitled to com- 
mission for collecting such outstandings. 


Ramaswami Chetti v. Alagappa Chetti, (1914) 28 M.L.J. 199, distin- 
guished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Devakottai in O.S. No. 181 of 1931. 


K. Rajah Aiyar and V. Ramaswami Aiyar for Appellants. 
Respondents not represented. 
The Court delivered the following 


JupcmMent.—Appeal No. 411 of 1933 with Memorandum 
of Objections:—The appeal and memorandum of objections. 
arise out of a suit by the appellant against his agent for am 
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account of his agency and recovery of the-amount found due 
on the taking of the accounts. The agent died after filing the. 
memorandum of objections and the legal representative has not 
chosen to appear., The memorandum of objections fails for 
that reason and the questions raised by the appeal are whether 
as held by the trial Court the agent is entitled to 


(1) a commission pf four per cent. for collecting old outstandings,; 


(2) ten per cent. of the net profits earned during the agency towards 


what is known as ‘ samans’. 


.- The claim was based on agreement and custom but as 
found by the trial. Judge there is no satisfactory evidence of 
any agreement or custom to pay any commission for collecting 
old outstandings.’ The salary chit Ex. A fixes the remunera- 
tion of the agent and it requires him to carry on the firm 
business according to the directions of the principal. The 
collection of the ‘outstandings is certainly a part of the firm 


` business and in the face of the salary chit the agent cannot 


refuse to collect them if required. The decision in Ramaswami 


Chetti v. Alagappa Chettit deals with the liability of the agent 


for old outstandings and not his duty to collect them if directed 
and the observation of the trial Judge that it is well settled 
that it is not part of the duty of an agent to collect old 
outstandings of the firm is unwarranted. He is bound to 
collect them if required by the principal and the evidence of 
the agent shows ‘that no commission. was paid to him for 
collecting old outstandings during any of the previous periods 
of his agency. There is according to him no fixed rate either 
and the view of the trial Judge that independently of any 
agreement cr custom the agent is entitled to some commission 
for collecting old outstandings is untenable. The claim for 
commission for collecting old outstandings must therefore 
be disallowed. 


As regards ‘the share of the profits claimed towards’ 
samans the evidence of D:W. 4 shows that it is customary 
among Nattukottai Chetties to pay ten per cent. of the net 
profits to the foreign agent as samans and the custom has been 
recognised by this Court in Appeal No. 412 of 1925 and S. A. 
No. -467 of 1937. ‘It is also mentioned in page 100 of the 
Madura District Gazetteer and the obj jection was, not seriously 





a (1914) 2B ML. 199. 
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pursued. The claim for samans is thus:well founded and the 
appeal fails to that extent. 
‘ The decree of the lower Court will therefore be modified 
by disallowing the claim for commission for collecting old out- 
standings and the parties will bear their. respective costs in this 
appeal. The memorandum of objections is dismissed and the 
appellant will have his costs out of the estate of the agent in 
the hands of the legal representative. 
K. C. ——— Appeal partly allowed and 
memo. of objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. ALFRED HENRY LronEL Leaca, Chief 


Justice ann MR. Justice MapHavan Narr. 


Rajah Velugoti Sarvagna Kumara 
-Krishna Yachendra Bahadur Varu 


of Venkatagiri l .. Petitioner* 
v. 
N. V. Rama Naidu and another .. Respondents. 


Contempt of Court--Suit against a number of ryots by a Rajah—Article 
-in a paper, appealing for funds for defence—Article stating the defendants’ case 
-and inferring it to be true—Belief of the author that it would not prejudice 
the fair trial of the suit—If amounts to contempt of Court. 

Where pending a suit for an injunction against certain persons from 
entering the petitioner’s forest and cutting firewood therein, certain third 
‘persons published in a newspaper an appeal for funds stating therein the 
-defendants’ case and an inference that it is true and made other statements 
about the petitioner as maliciously using his influence against the defendants, 
ithe article amounts to a contempt of Court, notwithstanding the facts (1) 
that the trial Judge would not be affected by the article; (2) or that the 
respondents (publishers and author of the article) believed that the article 
was of a nature which would prejudice the fair trial of the suit; and (3) that 
‘the article closes with an appeal for assistance for the defendants. 


Petition praying that in the circumstances stated therein 
and in the affidavit filed therewith, the High Court will be 
‘pleased to punish the respondents herein for contempt of 
‘Court for having published in the Telugu weekly paper called 
“Zamin Ryot?” in its issue of 27th August, 1937, an article 
containing certain statements a true translation of which is 
annexed: to this petition as Ex. A and a similar article in the 
game weekly in its issue dated 10th September, 1937, relating 
to.O. S. No. 308 of 1937 on the file of the soun of shie District 


Munsif. of Nellore. © _ 
Den Cri. MiP. No. 1084 of 19371- n.i auro as 12th October, 1937.. -. 
1i : 


Karuthan 
Chettiar 
v. 
Chidam- 
baram 
Chettiar. 


Rajah of 
Venkatagiri 


Rajah of 
Venkatagiri 
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M. Patanjali Sastri for P. S. Raghavarama Sastri for 
Petitioner. 

B. Somayya for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice—This isan application by the Rajah 
of Venkatagiri for an order against the respondents for 
contempt of Court. The petitioner is the plaintiff in a suit in 
the District Munsiff’s Court, Nellore, for an injunction. 
restraining forty inhabitants of Venkatagiri from entering the 
petitioner’s forests and cutting firewood therein. The defend- 
ants claim that they have the right to cut firewood there and 
to sell it. They base this right on grant, custom and 
prescription. The suit was filed in June last and on the 27th 
of August, the following article appeared in the “ Zamin 
Ryot” which is published in Nellore :— 

“ Help the Arava Malas of Venkatagiri,” means of livelihood enjoyed for 
generations deprived by the Estate. 

Appeal by Kamatam Shanmugam, M.L.A. 

There are about 500 families of Harijans in Venkatagiri; during the time 
of Chevi Reddi, the original ancestor of the Rajahs of Venkatagiri Estate,. 
one Yachadu, the original ancestor of the Malas, sacrificed his lifeas offering 
at the bidding of Bhairavamurti (Deity) in order to provide the Estate with 
money. In pursuance of the (last) favour asked for by Yachadu prior to the 
sacrifice whenever marriages take place in the house of the Estate (people) 
even to this day, they first perform the marriage of one among the Malas, 
take the holy-rice showered on the (bridal) couple and thereafter perform 
their own marriages. Out of such Malas about 300 families have been serving 
the Estate for the past about 29 generations, as grooms, keepers of the 
elephants and as servants getting fodder to the said animals. The salaries 
paid to them are not even enough to satisfy their barest necessities. Conse- 
quently, they have been, in addition to their salaries eking out their livelihood 
by bringing and selling dry firewood from the forests situate in Venkatagiri. 
None of the late rulers of the Estate ever raised any objection in regard to. 
this. Since about one year, the Estate has been selling firewood by opening a 
firewood depot and has (thereby) not only ruined the occupation of these 
people, but also caused an injunction order to be issued against them. Now 
the Estate has prepared some (kind of) statements and while forcing them to. 
sign or affix their marks therein, dismissed from service forty persons who. 
did not do so. When they go to the small villages near by to gather green. 
and dry grass with a view to sell the same and earn a living, they are setting 
up the ryots to obstruct these people in the respective villages. Every now 
and then criminal cases are being concocted and filed and these people are 
sent to prisons. The Estate, besides’not only ruining their occupation in this. 
manner, has also been putting them to considerable trouble and loss by 
maliciously using their entire influence. Civil cases are going on between the 
two parties. Certain kind-hearted advocates are conducting the proceedings. 
on behalf of the Malas free (of costs). Until the cases are disposed of, the 
said 300 families have to suffer for their food and raiment. I, therefore. 
pray that countrymen, who have the welfare of the poor at heart, will 
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naturally render assistance to these péople, ‘either in cash or paddy or any 
other article necessary for their life. Kind-hearted donors are requested to 
send in their contribution to the following persons :— 


(1) Arava Surayya, Kapadipalem, Nellore. 

(2) Arava Padanarasayya, Yeguvapalem, Venkatagiri Town.” 

The author of the article is the second respondent who is 
a member of the Madras Legislative Assembly. The first 
respondent is the editor of the paper. The petitioner complains 
that the article constitutes gross contempt of Court, and we 
consider this to be the case. The article states the defendant’s 
case and infers that it is true. It then accuses the petitioner 
of having ruined the defendants and of having concocted false 
criminal cases against them. It further accuses the petitioner 
of using his influence maliciously and to the detriment of the 
defendants. The fact that the article closes with an appeal for 
assistance for the defendants does not help the respondents. 
This appeal could have been made without the accusations 
which preceded it. 


The law is quite clear and is stated thus at page 91 of the 
third edition of Oswald’s Contempt of Court :— 


“ All publications which offend against the dignity of the Court, or are 
calculated to prejudice the course of justice, will constitute contempis. 
Offences of this nature are of three kinds—namely, those which (1) 
scandalise the Court; or (2) abuse the parties concerned in causes there; or 
(3) prejudice mankind against persons before the cause is heard. Under the 
first head fall libels on the integrity of the Court, its judges, officers, or 
proceedings; under the second and third heads anything which tends to 
excite prejudice against the parties, or their litigation, while it is pending. 
For example, attacks on or abuse of a party; his witnesses or solicitor 
constitute contempts, though a mere libel on a party, not amounting to an 
interference with the course of justice, does not, the party being left to his 
remedy by action.” 


In The St. James’s Evening Post case1, Lord Hardwicke 
observed :-— 

“Nothing is more incumbent upon Courts of justice, than to preserve 

their proceedings from being misrepresented; nor is there anything of more 


pernicious consequence, than to prejudice the minds of the public against 
persons concerned as parties in causes, before the cause is finally heard: 


And he added :— 


“There cannot be anything of greater consequence, than to keep the 
streams of justice clear and pure, that parties may proceed with safety both 
to themselves and their characters.” 





1. (1742) 2 Atk. 469: 26 É. R. 683. 
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In re the William Thomas Shipping Company, Limited, 
Maugham, J., observed :— 

“T think that to publish injurious misrepresentations directed against a 
party to the action, especially when they are holding up that party to hatred 
or contempt, is liable to affect the course of justice, because it may, in the 
case of a plaintiff, cause him to discontinue the action from fear of public 
dislike, or it may cause the defendant to come to a compromise which he 
otherwise would not come to, fora like reason.” 


The fact that the trial Judge would not be affected by the 
article has no bearing on the matter, as was pointed out by this 
Court in the case Sathappa Chettiar v. Ramachandra 
Naidue. 


The defence set out in the affidavits is that the respon- 
dents did not regard the article as being of a nature which 
would prejudice the fair trial of the suit and they offered to 
express their regret if the Court were of a contrary opinion. 
The belief of the respondents does not excuse the offence. 
Lord Langdale, M.R., in Littler v. Thomson’ said :— 


“Whatever might have been his belief at the time he published these 
articles, that belief will not protect him from the consequences if his publica- 
tion has been of suchia nature as to disturb the free course of justice. The 
effect of such publications would seem to be not only to deter persons from 
coming forward to give evidence on one side, but to induce witnesses to give 
evidence on the other side alone. What I am to consider is, whether these 
papers are or are not calculated to disturb the free course of justice.” 


At a later stage in the case Lord Langdale observed :— 


“Tam surprised that a gentleman of education and science should think 
that it was serving the cause of truth and justice, or likely to benefit the 
gardeners, whose interest he professes to advocate, to publish articles of this 
description pending the progress of a cause.” 


The respondents have appeared before us and the Court 
having informed them that it considers that the article does 
constitute grave contempt, they have expressed their regret for 
their action. Ini these circumstances we do not consider it 
necessary to take, any action in the matter beyond ordering the 
respondents to pay the costs of the petitioner, which we fix at 
Rs. 100. i ; 


S. V. V. ——— Petition allowed. 


E ` a k het 


= 1. (4930) 2 Ch. D. 368 at 376. 
2. (1931) 61 M.L.J. 848: LL.R. 55 Mad. 262. 
3. (1839) 2 Beav. 129: 48 E.R. 1129. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. ALFRED Henry LioneL Leaca, Chief 
Justice AND Mr. Justice MADHAVAN NAIR. 


Matam Nadipudi Koti Veerayya 
alias Sambhudevara alias Sambhu 


Swamulavaru and others .. Appellants* in Appeal 
No. 144 of 1932 
(Plaintiffs) 
v. 


The Board of Commissioners for 
Hindu Religious Endowments, 
Madras and another .. Respondents (Petitioners). 


Madras Hindu Religious Endowments Act (II of 1927), Ss. 9 (7) and 
69-—Scope—Mutt—Grant of properties for lighting and performance of 
worship therein —-Public worship being carried on in it—Head of mutt treating 
muit properties as private properties of his family—Mutt, if public or private 
endowment—Liability to make annual contribution—Inam Register—Entries 
in—V alue of. 

Certain lands were granted to the head of a mutt for the purpose of 
defraying the cost of lighting of lamps and performance of pujas at the 
shrines within the mutt and other lands are held by it for the maintenance of 
worship init. Public worship takes place within its precincts and it provides 
religious instructions for members of the Vira Saiva sect. The properties 
of the mutt were for sometime treated as if they were the private properties 
of the family of the head of the mutt. 

Held, that the mutt was a public religious endowment and was a mutt of 
the character contemplated by the Madras Hindu Religious Endowments Act. 
The Board had the right to call upon those in charge of it to make the 
contribution required by S. 69 of the Act. 

A mutt does not fall within the purview of the Act unless it can be 
regarded as being.a public religious endowment. In a proper case, the entries 
in the Inam Register can be relied on to ascertain the nature of the grant. 

The Secretary of State for India in Council v. Srinivasachariar, 
(1920) 40 M.L.J. 262: L.R. 48 LA, 56: ILL.R. 44 Mad. 421 (P.C.), 
distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in O. S. No. 71 of 1928; and C. R.P. 
presented under Ss. 115 of Act V of 1908, and 107 of the 
Government of India Act, to revise the order of the District 
Court of Guntur dated 6th April, 1933 and made in O. P. 
No. 91 of 1928. 


K. S. Krishnaswami Aiyangar for S. Srinivasa Aiyangar 
for Appellants in Appeal No. 144 of 1932. 





* Appeal No. 144 of 1932 and 24th September, 1937. 
C. R. P. No. 1218 of 1933. ; 
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. ` P. V. Rajamannar and K. Subba Rao for Respondents in. 
Appeal No. 144 of 1932 and for Petitioners in C. R. P. No. 
1218 of 1933. . j 

V. Rangachari for Respondents in C. R. P. No. 1218 of 
1933. 

The Court delivered the’ following 

Jupcments. The Chief Justice —Appeal No. 144 of 1932.— 
In this appeal the Court is called upon to decide whether a mutt 
in the village of Chebrole, Guntur District, is a mutt within the 
purview of the Madras Hindu Religious Endowments Act, 1926 
and as such is liable to make an annual contribution to the 
funds of the Board of Commissioners appointed under the Act. 
The appellants claim that the mutt does not constitute a public 
religious endowment. They say that it is entirely private in 
its nature and therefore it cannot be called upon in law to 
make any contribution. The Board having decided that the 
mutt is liable to make an annual payment, the suit out of 
which this appeal arises was filed by the appellants in the 
Court of the Subordinate Judge of Guntur for a declaration to 
the effect that the Board has no right to makealevy. The 
learned Judge agreed with the Board and dismissed the suit. 

The appellants are brothers gnd are members of the sect 
known as Jangams or Vira Saivas. They worship the Lingam 
or symbol of Shiva which they wear suspended round the 
neck. According to “the manual of the Nellore District” 
compiled by John A. C. Boswell, Collector of Kistna District 
in 1873, there are five seats of the principal priests of this sect, 
namely, (1) Gokarna Matam at Nizampatam; (2) Vibhuti 
Matam at Bangalore; (3) Saranga Matam at Srisailam; (4) 
Tota Matam in Hyderabad; and (5) Chebrole Matam at 
Chebrole. The Chebrole Matam is the mutt with which the 
suit is concerned. When it was founded is not known, but the 
evidence in this case shows that it was in existence in 1775, 
since when the members of the appellants’ family have been 
entirely responsible for its management. It has been the custom 
for the head of the family for the time being or its members 
to choose a malei member to be the head of the mutt. The 
person so chosen is required to take a vow of celibacy and is 
known as the Sambhu Devara. The Sambhu Devara receives 
the veneration not only of the members of his family, but of 
a large number of disciples to whom he gives religious instruc- 
tion. The disciples do not live with him in the mutt, but in 
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their own villages, many of them, of course, visiting the mutt 
from time to time. It is the custom for the Sambhu Devara 
to pay visits to his disciples periodically. In these visitations 
he is usually assisted by the male members of his family, who 
themselves at times visit the disciples without him. The mutt 
is divided into three parts. In one part the Sambhu Devara 
lives and receives his disciples. In the second part are the 
residential quarters of the other members of the family and 
the kitchen. The third part consists of a courtyard in which 
there are the tombs of ancestors of the appellants who have 
held the office of Sambhu Devara. These tombs are ten in 
number and are regarded as shrines. Within the mutt premises 
the daily worship of the Lingam takes place and from time to 
time religious rites are performed at the tombs of the departed 
Sambhu Devaras. It is not suggested that these religious 
observances are confined to the first appellant and the members 
of his family. They are, in fact, participated in by members 
of the sect generally. The first plaintiff is the present Sambhu 
Devara. The mutt is maintained out of the income of lands 
situate in the villages of Koilmudi and Penumudi. The appel- 
lants claim that these properties do not constitute endowments 
of the mutt, but are in fact properties privately owned by the 
family. The appellants’ case turns on the answer to this 
question. i 


S. 9 (7) of the Act defines the word “ mutt”. It means: 


“An institution for the promotion of the Hindu religion presided over 
by a person whose duty is to engage himself in spiritual service or who 
exercises or claims to exercise spiritual headship over a body of disciples and 
succession to whose office devolves in accordance with the directions of the 
founder of the institution or is regulated by usage; and includes places of 
teligious worship other than a temple or places of religious instruction 
which are appurtenant to such institution.” 


S. 69 states that every mutt and every specific endowment 
attached to a mutt shall pay annually for meeting the expenses 
of the Board such contribution not exceeding one and a half 
per centum of its income as the Board may determine. The 
appellants contend that this section can have no application 
as the Act only applies to mutts of a public character, and 
in this connection point to S. 2 which says: 

“This Act extends to the whole of the Presidency of Madras except the 


Presidency Town and applies, save as hereinafter provided, to all Hindu 
Public Religious Endowments.” . 
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For the Board it is argued that every mutt which falls 
within the definition of S. 9 (7) must be deemed to be a public 
mutt, but I think that this statement is too wide, and I am of 
the opinion that a mutt does not fall within the purview of the 
Act unless it can be regarded as being a public religious endow- 
ment. That there can be private mutts cannot be disputed, and 
where the property is given to the head of a mutt for his. 
personal benefit it: cannot constitute a public religious endow- 
ment. Some very. apposite observations in this. connection 
were made by Wallis, J., in the case of Kailasam Pillai v.. 


` Nataraja Thambirani: 


“ Further in my opinion where gifts were given to heads of mutts without: 
any specific trust the inference suggested by the circumstances of the case and 
by usage is that it was not intended to fetter the donees by any trusts. 
in dealing with the gifts or to make them accountable in a Court of law for 
their manner of dealing with them. The ascetic character of the donees and 
the great reverence in which they were held would, I think, have rendered. 
such restrictions in thé eyes of the donors both unnecessary and unbecoming.. 
The fact that the heads of mutts have more or less frequently abused their 
position is not of itself a sufficient reason for treating them as trustees of the: 
mutt endowments. This is the only question in my opinion which arises, and 
my answer is that heads of mutts cannot be regarded as trustees of mutt 
endowments except in so far as it may be shown that any particular endow- 
ment was granted to them on trust.’ 


But where thé property has not been given to the head of 
the mutt for his own use, but has been given, for instance, for 
the purpose of defraying the cost of religious observances ‘or 
the performances of pujas within the mutt, the position is very 
different. It is, therefore, necessary to ascertain the terms on. 
‘which the lands were given. 

I will deal first with the Koilmudi lands. These lands. 
were granted in the year 1775 by the Zamindar of the day to. 
the then Sambhu Devara. The grant is in the following 
terms :-— 


“We have granted 2 (two) kuchalas of Beedu Polam manyam (waste 
land) to Sambhu Devara Garu among the fields of the aforesaid village. 1185 
fasli (1775-7*). You should understand that you should get the said land 
separated and the boundaries fixed.” (Exhibit A.) 


The grant was confirmed in 1791 by another document,. 
which reads as follows :— 


“We have granted two kuchalas of land in the fields of the aforesaid: 
village to Sambhu Devara Garu. You should understand that the said land 
should be (separated) (torn) Vaisakha Bahula 7 of Paridhavi year (Exhibit 
C). ” 4 





1. (1909) 19 M.L.J. 778: I.L.R. 33 Mad. 265at 279 (F.B.). 
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It will be observed that while the grant is to the Sambhu 
Devara it is not stated whether he is to hold the lands in his 
own right or on behalf of the mutt which was then in existence. 
If the matter remained there it might well be argued that this 
grant should be construed as a personal grant. But when we 


examine the Inam Register of 1862 and the statement which - 


was filed by the Sambhu Devara of the time it is clear that 
these lands were given for the purpose of defraying the cost 
of lighting of lamps and performance of pujas at the shrines 
then within the mutt. In column 6 of the statement prepared 
by the Sambhu Devara and filed in the settlement proceedings 
there is this entry :— 

“It was granted permanently by Rajah Vasireddi Ramanna Garu the then 
‘Zamindar of Koilmudi to the mutt for meeting: the expenses of performing 
deeparadhana and other items.” 

Column 6 contains particulars as to how the grant was 
obtained and its conditions. In column 11 which requires 
particulars of the enjoyment of the erat there is this state- 
ment :— 

“It is being enjoyed through Sambhuswamivaru for expenses for nitya 
deeparadhana and other items.” 

Now it is important to remember this is not a statement 
prepared by an official on information received which might be 
erroneous. It is a statement prepared and submitted for the 
purpose of the settlement by the Sambhu Devara himself. The 
entries in the settlement register are to the same effect. In 
column 8 of the register which requires particulars of the 
service for which the grant is held are the words :— 

“For the Sambhu Devara Matam at Chebrole lighting lamps and making 
pujas to the shrine.” 

It has been suggested that the Court should disregard 
these entries and have regard merely to the terms of the grant 
itself. The learned Advocate for the appellants bas here laid 
great stress on the decision in The Secretary of State for India 
in Council v. Srinivasachariar1, where their Lordships dis- 
regarded the entries in the Inam Register and decided the 
case on the terms of the grant itself. In that case, however, 
the grant showed that the entries in the register were erro- 
neous. In the present case the grant does not state that the 


1. (1920) 40 M.L.J. 262: L.R. 48 I.A. 56: I.L.R. 44 Mad. 421 (P.C.). 
12 
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Sambhu Devara was to hold the property in his own right; 
it is silent in this respect. But we know the purposes for which 
the lands were given, because the grantee’s successor stated 
them in 1862, and his statement put the matter beyond real 
dispute. 

The learned Advocate for the appellants has relied on a 
number of documents to show that the appellant’s ancestors 
treated these lands as being their private property. One of 
these documents is a tenancy agreement of the year 1847 which 
was executed by a tenant for a term of ten years in favour of 
the brother of the Sambhu Devara of that day. In 1852 the 
Sambhu Devara and a brother borrowed money on the security 
of the property and in 1854 the Sambhu Devara allowed his two 
brothers to partition it between themselves. But all these 
transactions took place before the settlement of 1862 when the 
same Sambhu Devara disclosed to the Settlement Commissioner 
the terms on which these lands were held. The fact that some 
of the appellants’ ancestors did deal with this property as their 
own would not change the character of the grant. If it did 
constitute a religious endowment, a religious endowment it 
would remain. With regard to the partition it is to be observed 
that it did not deprive the mutt of the benefit of the lands 
permanently. That they came back into the possession of the 
Sambhu Devara is shown by the fact that in 1898 a tenancy 
agreement was executed in favour of the first appellant, the 
present Sambhu Devara. For the reasons indicated we hold 
that the Koilmudi lands did and do constitute an endowment 
of the mutt. ` 

The original grant of the Penumudi lands has not been 
put in evidence. It is said that it was destroyed in a fire. The 
inam register, however, clearly shows that these lands also 
constitute a religious endowment. The entry in column 8 
states that the lands are held for the maintenance of worship 
in the mutt and this in the circumstances must be regarded as 
conclusive. 

The position then is this :—The lands in both the villages 
were granted to the mutt for religious purposes; the mutt has 
been in existence for at least a century and a half and is an 
institution which is venerated and visited by a large number of 
people; public worship takes place within its precincts and it 
provides religious instructions for members of the Vira Saiva 
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sect. It is impossible, in these circumstances, for the appel- 
lants to maintain their contention that it is not a mutt of the 
character contemplated by the Madras Hindu Religious Endow- 
ments Act, 1926. Being a mutt governed by the provisions of 
the Act the Board has the right to call upon those in charge of 
it to make the contribution required by S. 69. The appeal 
consequently fails and must be dismissed with costs, which will 
be paid out of the mutt’s funds. The appellants will also be 
allowed their costs out of those funds. 


C. R. P. No. 1218 of 1933.—The petition is allowed. 
O. P. No. 91 of 1928 on the file of the District Court, Guntur, 
will be dismissed. No order as to costs. 

Madhavan Nair, J.—I entirely agree. I add a few words 
only because of the insistence with which Mr. Krishnaswami 
Aiyangar argued that the Chibrolu Mutt is a private mutt. 
If the origin of the mutt is unknown, the history of the 
property of the mutt and the manner how it has been dealt 
with by the Matathipathi will often afford an answer to the 
question whether the mutt is a private institution or a public 
endowment. In this case the mutt in question is, in my opi- 
nion, a public religious endowment though the properties of 
the mutt were for sometime treated as if they were the 
private properties of the family of the appellants. It is 
clear fromthe inam statement that the head of the matam 
himself treated the property mentioned in it as having been 
given for public purposes. In its origin and narrow sense the 
term ‘mutt’ signifies the residence of an ascetic, or a sanyasi 
ora paradesi. (See Giyana Sambandha Pandara Sannadhiv. 
Kandasami Tambirani.) As pointed out in Sammantha 
Pandara v. Sellappa Chetti2; 

“ A preceptor of religious doctrine gathers around him a number of dis- 


ciples whom he initiates into the particular mysteries of his order and 
instructs his religious tenets.” 


Gradually pious persons endow the preceptor with pro- 
perties and in course of time we have associations of sanyasis 
devoted to divine worship who give upadesam or instruction 
to deserving candidates. It is inthis manner that mutts come 
into existence. But there are many cases where mutts have 
been deliberately established from the very commencement as 





1. (1887) I.L.R. 10 Mad. 375 at 386. 
2. (1879) LL.R. 2 Mad. 175. 
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public institutions in order to maintain and strengthen- the 
doctrines of particular systems of religious philosophy. The 
history of this class of what may be called “endowed mutts”, 
which came into existence in the nature of monastic institu- 
tions presided over by ascetics and sanyasis are mentioned in 
Giyana Sambandha Pandara Sannadhi v. Kandasami Tambiran1 
already referred to. Itis possible to conceive of gifts of pro- 
perties by pious followers to the head of a mutt personally for 
his own use. These he may administer as properties of his 
own but over other properties which appertain to the mutt his 
responsibility is that of a trustee. Ordinarily properties though 
given to the head of amutt will also be used as properties of 
the mutt as an ascetic is prevented from owning property for 
personal enjoyment. The question whether a particular mutt 
forms a public religious endowment or is a private institution 
must be judged in the light of the evidence in each case. 
The origin of the mutt if it is known, its antiquity, the nature 
of the gifts of property made to it, the way, how these have 
been treated by its head, the long-established usage and custom 
of the institution, all these throw valuable light on the ques- 
tion whether the mutt is a public religious endowment or a 
private institution. The mutt in the present case did not, in 
my opinion, come into existence as an “endowed mutt” at its 
inception, but the sanctity of the life of the matam people— 
the appellants’ ancestors—attracted grants of property from 
pious donors and gradually the matam came to be treated asa 
public religious endowment. If we did not have the inam 
statement made by the then head of the Chibrolu Matam or 
the inam entries in the register to help us, it might have been 
amatter of some difficulty to hold with confidence that the 
matam in this case is a public religious.endowment. It may be 
argued with great force as has been done by Mr. Krishna- 
swamy Aiyangar that the grants 4 and C show that the pro- 
perty referred to in them were granted to the Chibrolu Matam 
people for their enjoyment and not as trustees to hold them for 
a public purpose. The treatment of the property by them may 
also be said to support this argument; but that the properties 
were to be used for a public purpose becomes clear from the 
other evidence in the case. I would therefore hold that mutt 





1. (1687) LL.R. 10 Mad. 375 at 386. 
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in this particular case is a public mutt and comes within 
the description of “a Hindu Public Religious Endowment” to 
which the Hindu Religious Endowments Act would apply. 

I agree with the orders passed by my Lord both in the 
appeal and in the Civil Revision Petition. 

K.C. 





Appeal dismissed and 

Revision allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 


Gaddipati Venkayya .. Petitioner* (Petitioner) 
v. 
Chunduru Sambayya and others .. Respondents (Respon- 
denis). 


Madras Debt Conciliation Act (XI of 1936), Ss. 4 and 25—Creditor in 
insolvency—Application to Conciliation Board under S. 4—Application for 
stay of insolvency proceedings—Leave of Insolvency Court not obtained— 
Procedure—Provincial Insolvency Act (1920), S. 28 (2)—E fect. 

The application contemplated by S. 25 of the Madras Debt Conciliation 
Act is an application which is not prohibited by law or in contravention of 
any statutory provisions. Where a creditor in certain insolvency proceed- 
ings applied to the Debt Conciliation Board under S.4 of the Madras Debt 
Conciliation Act without having obtained the leave of the Insolvency Court 
and he then applied under S.25 of the Debt Conciliation Act praying that all 
further proceedings in the Insolvency Court might be stayed pending disposal 
of his application to the Debt Conciliation Board, 

Held, that the application of the petitioner to the Conciliation Board was 
itself prohibited by S. 28 (2) of the Provincial Insolvency Act and therefore 
his application for stay of insolvency proceedings was incompetent. 

The object of S. 28 (2) of the Provincial Insolvency Act is that once a 


person has been adjudicated insolvent and his property is vested in the ` 


Official Receiver allclaims of creditors in respect of debts provable under 
the Insolvency Act should be decided by the Insolvency Court itself except in 
exceptional cases where for special reasons the Insolvency Court gives leave 
to carry on legal proceedings elsewhere in respect of such debts. 

Petition under S. 75 of the Provincial Insolvency Act 
praying the High Court to revise the order of the Court of the 
Subordinate Judge of Tenali dated 3rd August, 1937 and made 
in C. M. P. No. 394 of 1937 in I. P. No. 77 of 1931. 

S. Rajarama Aiyar for Ch. Raghava Rao for Petitioner. 

V. Subramanyam for Respondents. 

The Court delivered the following 

JupcmMent.—The petitioner is one of the creditors in the 
insolvency of one Chunduri Sambayya (I. P. No. 77 of 1931 
on the file of the Subordinate Judge’s Court, Tenali). He 
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applied on the 9th' July, 1937, under S. 25 of the Madras Debt 
Conciliation Act, 1936, praying that all further proceedings in 
the insolvency may be stayed pending disposal of his applica- 
tion to the Debt Conciliation Board. The application was 
dismissed by the Sub-Judge on the ground that the application 
of the petitioner to the Conciliation Board was itself prohibit- 
ed by S. 28 (2) of the Provincial Insolvency Act and therefore 
his application for stay of the insolvency proceedings was 
incompetent. It is argued that this view of the Subordinate 
Judge is not according to law but I am not satisfied that the 
objections to that'view are well founded. 


S. 25 of the Debt Conciliation Act says: 


“ When an application has been made toa Board under S. 4, any suit or 
other proceedings then pending before a Civil Court in respect of any debt 
for the settlement of which application has been made shall not be proceeded 
with until the Board has dismissed the application.” 

It may be mentioned in this connection that the applica- 
tion made by the petitioner to the Board has since been dis- 
missed, and that the. petitioner has filed an application for 
the restoration of his previous application which is still pend- 
ing. I am of opinion that the application contemplated in 
S. 25is an application which is not prohibited by law or in 
contravention of any statutory provision. In this case there 
can be no doubt that the application was in contravention of 
S. 28 (2) of the Provincial Insolvency Act which declares that 
no creditor to whom an insolvent is indebted in respect of any 
debt provable under the Act shall during the pendency of the 
insolvency proceedings have any remedy against the property 
of the insolvent in respect of the debt, or commence any suit 
or other legal proceeding, except with the leave of the Court 
and on such terms as the Court may impose. It is admitted 
that the leave of the Insolvency Court was not obtained for 
making the application to the Debt Conciliation Board. It 
must therefore be held that the application to the Debt Con- 
ciliation Board was one made in contravention of a statutory 
provision and it is impossible to accept the view that an appli- 
cation which is in direct coritravention of a statutory provision 
gives a right to the very person who made such an application 
without the leave of the Insolvency Court to approach the 
Insolvency Court and demand that the insolvency proceedings 
should be stayed by reason of such an application. The legis- 
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lature must be deemed tohave meant only an application not 
otherwise contrary to law in S. 25 of the Debt Conciliation 
Act. I do not think it can be said that the application toa 
Board is not a legal proceeding. The scheme of the Act 
shows that it is a legal proceeding or at least the initiation of 
a legal proceeding. Applications under S. 25 of the Debt 
Conciliation Act come within the mischief provided against in 
S. 28 (2) of the Provincial Insolvency Act. The object of the 
provision in S. 28 (2) of the Provincial Insolvency Act is that 
once a person has been adjudged insolvent and his property 
is vested in the Official Receiver all claims of creditors in 
respect of debts provable under the Insolvency Act should 
be decided by the Insolvency Court itself except in exceptional 
cases where for special reasons the Insolvency Court gives leave 
to carry on legal proceedings elsewhere in respect of such 
debts. 

Iam of opinion in these circumstances that the order 
sought to be revised is not open to any legal objection. The 
petition therefore fails and is dismissed with costs. 

B. V. V. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Original Testamentary Jurisdiction. ] 
Present :—Mr. Justice WADSWORTH. 


Alamelu Ammal .. Plaintiff* 
v. 
C. Parthasarathy Naidu .. Defendant. 


Intestacy—Letters of administration granted—Suit by a person alleging a 
will—Proof, nature of. 

A testator died on 26th April, 1914, leaving by the petitioner, three sons 
and a daughter, the eldest son being the respondent. Shortly after his death 
the respondent applied for letters of administration as in an intestacy and 
notice having been served on the petitioner, his brothers and sister, and there 
having been no objection from them, in due course letters of administration 
were issued. In 1923 there was a partition of the properties as a result of 
which the respondent got the house which under the will then propounded 
would have to go to his mother. The will alleged and dated 25th November, 
1912, was first asserted in 1936, The petitioner alleged that only recently she 
was able to find a copy of the will which was admittedly in the handwriting of 
the respondent. Though the document mentioned attestation of witnesses, 
there were no names mentioned, The copy therefore contained an indication 
that the original was signed and that there was an intention that it should be 
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attested by the witnesses, but no indication that they had attested it, nor 

any indication as to their identity. The petitioner had no other evidence of 

the due execution of the will except ah inference which might be drawn from 

the various statements of the respondent, 

Held, that in the absence of evidence whatever that any attestations were 
made and-that the original will was in existence at the testator’s death, the 
Court could not infer actual completion. The valid execution of the will had 
not been proved. 

English case-law discussed, 


V. Radhakrishnayya for Plaintiff. 

C. 5. Srinivasachari for Defendant. 

The Court delivered the follownig 

JupcemeNTt.—-T. O. S. No. 16 of 1936 is an application to 
revoke the letters of administration granted as in an intestacy 
in O. P. No. 129 of 1914 (now T. O. S. No. 11 of 1936) and 
to grant probate to the petitioner Alamelu Ammal ofa will 
a copy of which'is tendered in evidence. . The alleged testator 
is one Krishnamoorthi, husband of the petitioner Alamelu 
Ammal. He died on 26th April, 1914, leaving, by the petitioner, 
three sons and a daughter, the eldest son being the present 
respondent, Parthasarathi. There was another family by one 
Ethiraja Ammal, who was either a wife or a concubine. The 
will which Alamelu Ammal propounds divides the estate 
between the petitioner, her daughter and the children of the 
alleged concubine. 

Shortly after the death of Krishnamoorthi, his son, the 
present respondent Parthasarathi, applied for letters of 
administration as in an intestacy. Notices were served on his 
mother, and his brothers and sister and in due course letters of 
administration were issued without any objection in September, 
1915. In 1923 there was a partition of the properties, as a 
result of which, Parthasarathi got the house which under the 
will now propounded would go to his mother, the present- peti- 
tioner. In 1985 there was- a further partition of properties 
subsequently acquired as a result of litigation. 

The will now propounded, which is dated 25th November, 
1912, was first asserted in a lawyer’s notice sent by the present 
petitioner on jthe 25th August, 1936. Her allegation is that 
she had only recently found that copy on which her petition is 
based. This ‘copy is admittédly in the handwriting of the 
respondent Parthasarathi. It begins with the phrase’: 


“Know all concerned ‘that this i is my will signed by me in the Presence of 
the two gentlemén who have attested it.” 
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It purports to contain a copy of the signature of the 
testator, and at the foot of it there. are the words, “ signed 
before us”, but no names of attesting witnesses are - found 
beneath that phrase. The copy therefore contains an indication 
that the original was signed and that there was an intention 
that it should be attested by two witnesses, but no indication 
that these two attesting witnesses ever did attest it, nor is 
there any indication as to their identity. The petitioner has 
no other evidence of the due execution of the will except any 
inference which might be drawn from the various statements 
of the respondent. In the first place we have the fact that in 
the original application for letters of administration he asserted 
that there was no will, and the persons to whom notices were 
sent did not contradict this assertion. In the reply to the 
notice of August, 1936, the respondent again asserted : 


“My father left no will nor have I ever come into possession of any will 
-of my father or suppressed the same.” 


. It must be remarked that at this time the petitioner had 
not revealed the fact that she had in her possession a copy of 
it in the handwriting of the respondent. Then we have a state- 
ment in an affidavit sworn by the respondent on 19th October, 
1936, in which he says: 


“T further deny that to the best of my knowledge my father ever left any 
will on or about 25th November, 1912. Iam not aware till now of the exist- 
ence of any such will. I deny that I ever took possession of any such will or 
-suppressed the same .” 

In his reply to the affidavit in support of the present peti- 
tion, the respondent admits that the copy of the will is in his 
handwriting but denies that the will -was attested by any 
witnesses or that he was ever in posséssion of the original will. 
He says that he came across the original during his father’s 
illness in 1913, questioned his father about it and was told that 
it had been written to satisfy the importunities of the mother 
‘of the concubine. He adds that on the intervention of a 
relative his father was satisfied that there was no necessity for 
this will and destroyed the original in the presence of this 
relative, the respondent himself, the petitioner and the mother 
of the concubine, Except for the petitioner and the respondent 
these alleged witnesses of the destruction of the will are dead. 

Now itis quite clear that the burden of proving valid 
execution of the-will rests-on the petitioner, When-this burden 
has been discharged, it-will be incumbent upon the respondent 
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‘to; prove::that the. will.was revoked. : The. petitioner has no 
‘positive evidence’ at all, except the. circumstances summarised 
‘above, that. any such will, as is asserted, was ever actually 
executed: in such a ‘manner as would. make it'a good will in 
Jaw. It is suggested that since the will was apparently executed 
outside, Madras City it would be:a good will so faras it relates 
‘to properties outside ‘this city even in the absence of attestors, 
the argument being based on the decision in Namberumal 
Chetti v. Veeraperuinal Pillai. With reference to this argument 
I must remark.that there is really no evidence as'to the place of 
execution at all. The copy filed in Court contains no-indication,. 
and no evidence.has been put béfore mie,-as to the place of 
residence of the testator on the date of the alleged execution 
of the will... It is'pointed out.that there is:an assertion. in the 
petition:that the alleged testator was a.resident at Guntur and 
it is admitted by the respondent, that when the copy was taken. 
by him the document which he copied was actually at Guntur. 

This however does not seem to me to be.sufficient proof that 
the will was actually executed at Guntur. So far as it relates. 
to the house in Madras it is certainly not a valid will without 
attestation. . Moreover, I doubt whether when -the will itself 
clearly contemplates the signature of two attesting witnesses to- 
make:it a complete transaction, it could be held that it had been 
properly executed in the absence of proof that the contemplated. 
formalities were completed. 


It is urged on behalf.of the petitioner that the Court can 
presume'on the materials before it that there wasa valid 
execution of the will. Mr. Radhakrishnayya has quoted three 
English cases in which the Court-relying on the maxim “omnia 
praesumuntur rite esse acta” has filled. up the gap in the 
evidence of the completion:of all the formalities by inferring 
that those things had been done which in the ordinary course: 
of events having regard to the known circumstances are likely 
‘to have been done.’ One of these cases is Harris v. Knight?. 
It was.a.case in which the will was lost; there was a copy; the 
names: of the attestators. were known and both were dead ; there 
was no-proof of.any. proper attestation clause; but there was. 
good evidence as tothe execution and contents of the will and 
the fact that; jit was. signed. by one of the To PACECSTOFR cane 
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that it was:in existence at the time of the.testator’s death.: Om 


these facts it was presumed to. have:been:validly. executed. It 
will be noticed that in the present case we do-not:know the 
names ofthe attestors,-or if there were any attestors at all, 
not do we know positively that any such. will was in existence 
at the date of the testator’s death, so that the inference.to be 
drawn from the circumstances in the present case must go a 
great deal further than in the case just cited. The case of 
Woodhouse v. Balfouri is not of much assistance to the 
petitioner. That was a case in which there was no room for 
the signatures of the attesting witnesses at the foot of the will 
and they were found at the top of the next page. They 
admitted their signatures but had no recollection of actually 
attesting this particular document. Here again the Court 
inferred that the document was ‘validly executed. The case of 
In the Estate of Phibbs? was a case of a lost willin which there 
was clear and good evidence that the will was validly executed 
and attested, but the witnesses could’ not remember the names 
of the attestors. It was held that the evidence was sufficient to 
establish that the will was duly executed. This was a case in 
which there was no contest; but clearly the evidence went a 
great deal further than that placed before me. 


For the feapoudents two English cases have been cited in 
which evidence somewhat similar to that now before me was 
held'to be insufficient. One is In re Ripley where the testator 
residing in India sent to his solicitor in England a copy of his 
will without any copy of his own signature or the signatures of 
the attesting witnesses, and asked to be informed if the will 
needed revision in any respect. No revision was suggested 
and subsequently the testator sent what purported to be a copy 
of a codicil referring to the previous. will, the codicil copy 
containing the names of the signatory and the witnesses. 
Shortly afterwards the testator was killed in the mutiny and 
no other evidence was forthcoming as to the valid execution 


of the will and codicil and it was held that the statements of the 


testator contained in shis letters. were not sufficient to prove due 
execution. A somewhat similar decision is found in the case 
of In re Gray4.. -These cases, seer SR on the bial ck at 





1. (1888).13B.D.2. 2). San n P. 93; 
3. (1858) 164 E.R. 632. 4. (1870) -22 L.T. 489. ` 


Alamelu 
Ammal 


v. 
Partha- 

sarathy 
Naidu. 


Alamelu 
Ammal 
Ve 
Parthae 
sarathy 
Naidu. 


Adiraju 
Somanna, 
In re. 


100 THE MADRAS LAW JOURNAL REPORTS. [1938 


common law a statement of a deceased person regarding facts 
within his knowledge would not be evidence unless it relates 
to one of the circumstances which can be proved by the secon- 
dary evidence of extra judicial statements by the deceased 
person, similar to those embodied in S. 32 of the Indian 
Evidence Act. 


Looking into the facts of the present case from a practical 
point of view, what is it that we have established? We know 
that there was in existence at some time what purported to be 
a will dated 25th November, 1912. We have the statement 
of the respondent that he saw this will in the possession of the 
testator in 1913 and that it was unattested. The copy of that 
will contains an indication that attestations were contemplated. 
There is no evidence whatever that any attestations were 
made. There is no evidence that the original will was in 
existence at the time of the testator’s death. We might infer 
from the fact that he signed this will with an intention 
to complete it. But can we infer its actual completion? I do 
not think we can. Nor do I think we can infer from the 
somewhat disingenuous statements of the respondent when 
taxed with the existence of such a will, a knowledge that there 
was ever in existence a duly completed and validly attested 
will such as is now asserted. All that we might infer is that 
he probably knew of the existence of this copy and was not 
sure whether the petitioner had seen the copy or not. Taking 
all the materials together I am of the opinion that the valid 
execution of this will has not been proved. Itis therefore 
unnecessary to call upon the respondent to prove its revocation. 
T. O.S. No. 16 of 1936 is dismissed with the costs of the 
contesting respondent. The letters of administration granted 
in T. O. S, No. 11 of 1936 will be re-granted. 


K. C. Letters regranted. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT: —MR. JUSTICE ABDUR RAHMAN. 


Adiraju Somanna .. Petitioner.* 


Civil Procedure Code (V of 1908), S. 115—Proceedings under S. 36, Legal 
Practitioners’ Act (XV UI of 1879)—Order of District Judge declaring person 
to be tout—Revisional jurisdiction of High Court—Interference when justified 
conceited tee ee TA TN ITI 


C. R. P. No. 648 of 1937. 17th December, 1937. 


TIJ. THE MADRAS LAW JOURNAL REPORTS. 101 


s~Criminal Procedure Code: (V of 1898), S. 439—Government of India Act 
(1935), S. 224. 


S. 36 of the Legal Practitioners’ Act confers a special jurisdiction on 
Subordinate Courts and inasmuch as the attendance in Court is an important 
valuable right of a citizen it cannot be taken away from him by a Court if its 
jurisdiction has been exercised either illegally or with material irregularity. 
Consequently the order of a District Judge under S. 36 of the Act declaring 
a person to be a tout is capable of being revised by the High Court under 
S. 115, Civil Procedure Code. Such revisional jurisdiction however is of an 
exceptional character and cannot be invoked except in furtherance of 
justice. 

Order under S. 36, Legal Practitioners’ Act set aside in revision. 

Case-law discussed. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of East 
Godavari at Rajahmundry dated 14th April, 1937, and made in 
LA. No. 144 of 1937 in O.P. No. 77 of 1935. 

P. Somasundaram and Balaparameswara Rao for Peti- 
tioner. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for the Crown. 

The Court delivered the following ` 

Jupcment:—This is a petition for revision. against the 
order passed by Mr. Mack, District Judge of East Godavari at 
Rajahmundry, declaring the petitioner to be a tout under S. 36 
of the Legal Practitioners’ Act. l 

A preliminary objection has been raised by the Govern- 
ment Pleader to the effect that the order passed by the lower 
Court is not open to revision. The point is of considerable 
importance as it involves the question of valuable rights of a 
citizen and has therefore to be carefully examined. 


The contention raised by the Government Pleader is based 
on the addition of sub-cl. (2) to S. 224 of the Government of 
India Act, 1935, which did not find a place in the corresponding 
S. 107 of the prior Act of 1919. Sub-cl. (2) of S. 224 of the 
present Act reads as follows :— 


“ Nothing in this section shall be construed as giving to a High Court any 
jurisdiction to question any judgment of any inferior Court which is not 
otherwise subject to appeal or revision. 


Basing his reliance on the amendment, the Government 
Pleader contends that the High Courts in India-could revise 
orders, similar to the one in question now, either under S. 15 
of the High.Courts Act or later under S. 107 of the Govern- 
ment.of India Act (1919) before the new Act.came into force, 
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but this power has been taken away by the above-stated amend- 
ment. He further urges that the provisions contained in S. 115 
and S. 439 of the Code of Civil and Criminal Procedure 
respectively have no application and the High Court is thus not 


entitled to revise the order although it is admitted by him that 


in a suitable case, a petition by way of a writ of certiorart 
might be competent. 


The amendment contained in the new Government of ‘ndia 
Act makes it clear that the High Court would not be entitled 
to revise the order in question under S. 224 of the Act, if it is 
not capable of being revised under any other provision of law. 
I am also in agreement with the contention that S. 439 of the 
Code of Criminal Procedure would have no application to the 
present case. A bare perusal of the section would show that it 
is inapplicable. The only question then is whether S. 115 of 
the Code of Civil Procedure does not authorise the High Court 
to revise the order. 


The learned Government Pleader has placed reliance in 
support of his contention on a number of decisions and on 
going through them I find that the rulings given in In the matter 
of the petition of Kedar Nath, In the matter of the petition of 
Kashi Nath and others? and Maganbhai v. Dinkarrao3 have 
either merely followed In the matter of the Petition of Madho 
Ram4 or held that an order passed under S. 36 of the 
Legal Practitioners’ Act was capable of being revised under 
S. 15 of the High Courts Act or S. 107 of the Government of 
India Act (1919). The last proposition is undoubtedly 
sound but, as already held by me, has been rendered useless for 
this purpose by the addition of the amendment to the present 
Government of India Act. As for In the matter of the petition 
of Madho Rams one would have to examine the pronouncement 
with respect and care that it deserves as it comes from an 
eminent Chief Justice like Strachey, C.J., before one respect- 
fully agrees with his conclusion or begs to differ from it with 
deference. On an examination of this decision I find that 
although it has been stated in general terms that the provisions 
of S. 622 of the Code of Civil Procedure (1882) do not apply 
the learned Chief Justice has given no reason for this opinion. 


+1. (1908) I.L.R. 31 AIL 59. 2. (1923) LL.R. 45 All. 676. 
3. (1932)-I.L.R. 56 Bom. 577. ' 4. (1899) I.L.R. 21 All. 181. 
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This was’ probably . considered :to::be ‘unrietessary as.it was: 
found that the High Courts:had: very wide powers of super- 
intendence under S. 15. of the High ‘Courts Act, and could: ina’ 


suitable case interfere with an order passed by a Subordinate 


Court. Moreover the ground taken. in that decision was that 


the finding was against the weight of evidence.. This: ground 
was not available, in revision and the petition. was dismissed 


for that reason.. It-was unnecessary to.decide.any. further. In 
the circumstances any expression of opinion: by the learned. 
Chief Justice on the point that.the provisions of the Code of, 


Civil Procedure are. inapplicable must be-held to be obiter.. In 


view of the situation which has now.come into existence on- 


account of the addition to sub-cl. (2)’to S. 224 of the Govern- 
ment of India Act and in the absence of, either any reasons 
having been , specified in In .the matier.of the petition of, 
Madho Rami or the finding on this: point to be essential, one 
would have to examine the terms of, S.,115 of the Code of 


Civil Procedure carefully before one could arrive at a conclu- 


sion one way or the. other. Before I examine this section, I 
must say a few words in regard to a Madras case, Varada- 
chariar v. Kalyanasundaram Aiyar? which was decided by.an 
eminent Judge of this Court.: A study of that decision however 
shows that the point which I have been called-upon to decide in 
this case was neither raised before nor considered by him. He 
had merely laid. down that inasmuch as no procedure was 
provided for an enquiry under S. 36o0f the Legal Practitioners’ 
Act, the Court should adopt a procedure, which does substantial 
justice to the parties and the provisions of O. 7, r, 1E, Civil 
Procedure Code, {would not apply to the, ‘proceedings. This -is 
surely no authority for the- contention raised. by the learned 
Government Pleader. 

The Government Pleader- had also “ated: Chatur Bhuj > v. 
The Crowns i in support of his‘contention.:. There is an obser- 
vation in that case-by Jai Lal, J., that the proceedings under 
S. 36 of the Legal Practitioners’ Act are of a quasi criminal 
nature but this was made in order to, hold that the consent of 
the person complained against would not validate the otherwise 
invalid proceedings. . It may be, that according to,the practice 
of that Court, revisions.from the orders passed under S. 36 of 
1. (1899): ILR.21 AIK 181. ; 2. + (1922).44 MLJ. 437. 

3. (1930) I.L.R. 12 Lah: 385. 
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the Legal Practitioners’ Act are entertained as Criminal Revi- 
sions but in view: of what I have stated above, I am of the 
opinion that S. 439 of the Code of Criminal Procedure would 
not apply to a case of this kind and the proceedings would not 


be open to revision under the provisions of the Code of 
Criminal Procedure. 


As for the authorities cited by Mr. Somasundaram on 
behalf of the petitioner, I find that the learned Judges merely 
assumed jurisdiction in the decision cited namely, In re 
Somayajulu Ramamurthii, In re Jonnalagedda Sambayya? and 
Keramat Ali v. Emperors without any discussion, which they 
undoubtedly had in any case before the new Government of 
India Act (1935) came into force and these cases are there- 
fore of no assistance to me in deciding this point. There are 
some pertinent observations by an eminent Judge of the 
Calcutta Court in Hari Charan Sircar v. District Judge of 
Dacca4 but even this decision affords no help to me. In the 
absence of any reference in that ruling to S. 622 of the Code 
of Civil Procedure I must presume that the provisions of that 
section were not examined by the learned Judge in that case. 
The other two cases which were relied on by the Counsel for 
the petitioner are Bavu Sahib v. The District Judge of Madura’ 
where a portion of the proceedings were ordered to be cancel- 
led under S. 622 of the Code of Civil Procedure by a Bench of 
this Court consisting of no less eminent a Judge than Bashyam. 
Aiyangar, J., and another Judge. This case was followed by 
Walsh, J., in In the matter of the petition of Kalka Prasad 
and others where in spite of the fact that the two cases of the 
Allahabad Court namely, In the matter of, the petition of 
Madho Ram? and In the matter of the petition of Kedar Naths- 
were brought to his notice, he decided to prefer the decision 
in Bavu Sahib v. The District Judge of Madura’ and held that 
the High Court could interfere in a revision under S. 115 of 
the Code of Civil Procedure and did not consider that it was. 
necessary to invoke the aid of the superintendence section in 
the Government of India Act. 


1, (1912) M.W.N. 959. 2. (1915) 28 I.C. 918. 
3. (1921) 62 I.C. 829. š 4, (1910) 11 C.L.J. 513. 
5. (1903) 13 M.L.J. 272: I.L.R. 26 Mad. 596. 
6. (1917) I.L.R. 40 All, 153. 7. (1899) I.L.R. 21 All. 181. 


8. (1908) I.L.R. 31 All. 59, 
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In this state of divergence of opinion amongst the learned 
Judges of different High Courts, it becomes all the more neces- 


sary to examine the provisions of the Code of Civil Procedure 
more closely. 


A reference to S. 115 would show that the High Court is 
competent to make such order as it thinks fit, if it finds that a 
case has been decided by any Court Subordinate thereto, and in 
which no appeal lies, if such subordinate Court has either acted 
beyond or failed to exercise a jurisdiction or has acted in the 
exercise of its jurisdiction illegally or with material irregu- 
larity. It cannot be denied that the District Judge was acting 
in this case as a Court and not in an administrative capacity. 
The question then is whether the finding given by him against 
the petitioner and declaring him to be a tout would amount to 
a decision of the case pending before him. It has been held by 
their Lordships of the Privy Council in Balakrishna Udayar 
v. Vasudeva Aiyar! that the term ‘case’ used in S. 115 of the 
Code is wider than the word ‘suit’ in which a plaintiff seeks to 
obtain a particular relief. Their Lordships have recorded 
their finding in the following words :— 

“Tt was next contended that the matter of the four petitions in which the 
order of the 19th July, 1913, was made, did not constitute a ‘case’ within the 
meaning of the 115th Section of the Code of Civil Procedure. No definition 
is to be found in the Code of the word ‘case’. It cannot, in their Lordships’ 
view, be confined to a litigation in which there is a plaintiff who seeks to 
obtain particular relief in damages or otherwise against a defendant who is 
before the Court. It must, they think, include an ex parte application, such 
as that made in this case, praying that persons in the position of trustees or 
officials should perform their trust or discharge their official duties. Their 
Lordships concur, therefore, with the High Court in thinking that the matter 
adjudicated upon was a case within the meaning of the 115th Section of the 
Code.” 

Applying the abovementioned principle enunciated by 
their Lordships, I see no justification in rejecting the conten- 
tion that the decision by the District Judge of the proceedings 
pending before him in which the petitioner was declared to be 
a tout would fall within the scope of S. 115 of the Code of 
Civil Procedure. In a number of cases arising under other 
enactments like the Guardian and Wards Act, Succession 
Certificate Act, Indian Arbitration Act, Provincial Insolvency 
Act etc., it has been held by various High Courts that the 
orders passed by Subordinate Courts, if not declared to be 





1. (1917) 33 M.L.J. 69: L.R. 44 I.A. 261: LL.R. 40 Mad. 793 (P.C.). 
14 
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appealable under the Special Acts, .would none the less be 
capable of being revised under.S..115, Civil Procedure Code. 
There is no reason. to hold why the Legal Practitioners’ Act 
should not be treated in pari materia with other special 
enactments. 

S. 36 of the Legal Practitioners’ “Act confers a- special 
jurisdiction on. Subordinate Courts and inasmuch as the attend- 
ance in Court is an important valuable civil right of a. citizen 


it cannot be taken away from him by a Court if its jurisdic- 


tion has been exercised either illegally or with material irregu- 
larity. I would therefore hold that the decision of the District 
Judge is capable of being revised by me under S. 115, Civil 
Procedure Code.. 

The revisional jurisdiction ‘which I am now invited to 
exercise is necessarily of an exceptional character and cannot 
be invoked except in furtherance of justice. I am consequent- 
ly competent to scrutinise an order which seriously affects the 
petitioner’s character and prospects with ‘the object of satis- 
fying. myself if there has been a compliance by the lower 
Court with the provisions of the law. If I find that the order 
passed by the Court is justified by the evidence on the record I 
would decline to interfere with it. If on the other hand I find 
that there is no legal evidence on the record to justify the con- 
clusion arrived at by the learned District Judge I would be 
constrained to interfere with his order. I might state here 
that as a Court of revision I cannot be expected to weigh the 
evidence which was led before the District Judge but if I find 
that there was no evidence at all from which the inference as 
drawn by the learned District Judge could be deduced I would 
have no alternative but to interfere. 

With these remarks I shall ‘first consider as to what is 
required by law to be proved against the petitioner before he 
can be declared to'be a tout and then proceed to consider 
whether ‘these requirements of law have been proved in this 
case. ‘A tout has been defined by S. 3 of the Legal Prac 
tioners’ ‘Act to be: 


“A person (a) who! procures, in consideration of any. remuneration 
moving from any legal practitioner, ‘the etiiployment of the’ legal practitioner, 


-in.any. legal. business;.or who proposes to -any legal practitioner or to any 
person interested in any legal business to procure, in consideration of ‘any 


remuneration moving. from either of them, the employment of the legal 
practitioner in such business ; or(b).who for the purposes,of such.procurement 
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frequents the precincts of Civil or, Criminal Courts or of Revenue offices, or 
railway stations, landing stages, lodging places, or other places of public 
resort.’ 


Before a person can be declared to be a tout, it must be 
found for a fact that he has acted in a manner which will 
bring him within this definition. This necessitates an exami- 
nation of-the evidence on which the District Judge has acted 
in this case in order to ascertain whether there was any mate- 
tial on the record on which he was entitled to.act and arrive at 
the decision that the petitioner was a tout. 


Bearing the principles laid down by me in this judgment 
and the definition of a tout in mind, I shall address myself to 
the task of examining the facts and evidence in this case. 

l [His Lordship‘dealt with the evidence and concluded. ] 

Inthe absence of any evidence, oral or documentary, that 
any consideration was either received by the petitioner or 
demanded by him I am constrained to find that there is no 
evidence in this case from which the learned District Judge 
could have possibly drawn the conclusion against the petitioner. 
I am afraid the learned District Judge had no clear conception 
of the law on the subject and even if he had, he has certainly 
failed to apply it to the facts of this case. If he had taken the 
trouble of reading S. 3 of the Legal Practitioners’ Act and not 
relied on his own previous decision which appear to have had 
nothing in common with the facts of this case, he would have, 
I am sure, come to a different conclusion.. I may add that it is 
impossible to arrive at-a finding. on mere: suspicions or conjec- 
tures, They can never be substitutes for evidence. 

I must therefore hold that the learned District Judge has 
acted illegally and in any case with material irregularity in the 
exercise of his jurisdiction. The revision petition must 
therefore be allowed and the order passed by the District 
Judge quashed. l 

‘I cannot part with this case. without adverting to the 
manner in which.the:lower Court has written its judgment. I 
should expect experienced officers to be more dignified and 
réstrainéd in the expression of their opinion. They should try 
and avoid expressions which may attract a comment that the 
Judge had either made up his mind ‘even before he had initiated 
proceedings or had- identified himself with- a' case to an-extent 
that he was unable to appreciate the case. or weigh the evidence 
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before him impartially and without any bias. It is usuaily 
unnecessary and in any case unsafe to indulge in generali- 
sations. 
B. V. V. m Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice VENKaTASUBBA Rao anp MR. 
JUSTICE ABDUR RAHMAN. 
Melepat Madhathil M.R. Venkitaraya 
Aiyar and another .. Appellants* (Defen- 
dants 1 and 2) 
v. , 
Neelamane Sankaran Embrandiri and 
another .. Respondents (Plaintiff 


and 3rd Defendant). 


Riparian ghia Adal lands~—-Right to drain off water from higher to 
lower lands—Limits--Foreign water not to be thrown~-Erection of dams to 
divert water—Permissibility. 

There is a material right of drainage from higher to lower lands of water 
flowing in the usual course of nature and in undefined channels. The right. 
of the superior proprietor is not however absolute and he cannot introduce 
water which is foreign to his land. And there is no obligation on the part of 
the lower owner to submit to an artificial discharge of water from his. 
neighbouring lands. 

Where owing to: the conduct of the upper proprietor the channel is. 
so trained to run as to divert the water to the lower land, the owner of the 
lower land is entitled to put up a dam on his land so as to prevent the escape 
and overflow of the water. 

Peacock on Easements, 3rd Edn. pages 293 and 294; Coulson and Forbes 
on Waters, 5th Edn., pages 142, 143; Kerr on Injunctions, 6th Edn., page 231; 
Gale on Easements, page 267: Gibbons v. Lenfestey, (1915) 113 L.T. 55; Rama- . 
swami v. Rasi, (1913) 25 M.L.J. 276: I.L.R. 38 Mad. 149 and Sinnana 
v. Veerappa, A.I.R. 1930 Mad. 676, referred to. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice King, dated 
14th April, 1936! in S.A. No. 588 of 1932, preferred against 
the decree of the District Court of South Malabar at Calicut in 
A.S. No. 97 of 1931, preferred against the decree of the Court, 
of the District Munsift of Manjiri, in O.S. No. 477 of 1929. 

Ch. Raghava Rao and M. Chinnappan Nair for Appel- . 
lants. l 

P. Govinda Menon for Respondents. 


* L, P. A. No. 82 of 1936. i 25th January, 1938.- 
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The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This is a Letters Patent appeal 
from the judgment of King, J., which has confirmed the con- 
current decision of the two Courts below. 


The facts are fully stated in the judgment of the learned 
District Munsiff as well as that of Mr. Stodart the Distriċt 
Judge. The point for decision iş whether the plaintiff was 
entitled to put up a dam to prevent the escape and overflow of 
water from the land of the defendants over his land. The 
plaintiff having been. held to possess the right, the defendants 
have filed this Letters Patent Appeal. The relative positions 
of the lands in question may be briefly described. The plaintiff 
owns the plot A, which comprises plot D which the lower 
Courts have found belongs to him; the embankment or dam to 
prevent the overflow has been erected in the last mentioned 
plot D. To the south of A and contiguous thereto, are three 
plots B, B-l and C; B-1 is to the east of B and C is to the east 
of B-1. The former two plots belong to the defendants and 
the latter to a third party with whom we are not concerned. 
To the south of B-1 is plot E, of which also the defendants are 
the owners. A channel runs at the southern extremity of B 
and B-1, dividing B-1 from E and flowing northward into C. 
Tili 1911 the water of this channel dispersed itself over the 
surface of C and did not come upon either the plaintiff’s land 
or any of the defendant’s plots. For the first time in that year, 
_ the owner of C turned the water away from his land into plot 
B-1 owned by the defendants. What really happened is clearly 
set out by the District Munsiff. The channel in question 
brought rain water from some parambas a few furlongs off 
and along with’the water, was carried a lot of sand and gravel. 
The part of C nearest B-1 became blocked up with silt and the 
owner of C, with a view to protect his lands, put up some dam 
which had the effect of diverting the water, which then dis- 
charged itself over B-1. The defendants complaining that 
their lands were injured, filed a suit against the owner of plot 
C, which however owing to some compromise, was later with- 
drawn. Finding that gradually mischief accrued to their own 
‘land, the defendants did certain acts to which we shall presently 
refer, which made the water overflow plot D, the plaintiff’s 
_-land. The question, as already stated is, whether the plaintiff 
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was justified in putting up the embankment referred. to above 
to prevent the overflow. 

The contentions of. Mr. Raghava Rao the appellants’ 
learned Counsel; relating to the natural rights and riparian 
owners, seem quite beside the mark and do not call for notice. 
The law governing the point is thus stated in, Peacock on 
Easements :— l 


“There is a natural right of drainage from higher lands to lower lands 
of water flowing in the usual coarse of nature and in undefined channels,” 
(3rd Edn., page 293.) 


This principle is embodied in illus. (7) to S. 7 of the 
Easements Act.’ 


The plaintiff does not dispute that his land is on a lower 
level than the defendants’ plots. The right, however, of the 
superior proprietor is not quite absolute. It would not, for 
instance, be within his right to introduce water which was 
foreign to the land (Coulson and Forbes on Waters, 5th Edn., 
pages 142 and 143). Further, there isno obligation upon the 
owner of the lower land to submit to an artificial discharge of 
water from his neighbouring lands (Peacock on Easements, 
3rd Edn., pages 293 and 294). 

First, the water would not have entered the defendants’ 
land, as must be evident from what has been stated above, but 
for the bund put up by the owner of C on his own plot to 
defend it from injury. The water on the upper land is not 
thus, what in the ordinary course of nature, rises in or falls 
upon it; in other words, it is foreign water so far as plot B-1 
is concerned. By the act of the owner of C and not in the 
natural course, did the water discharge itself upon B-1. 
Having entered that land, it stopped there and it was by a 
further act of the defendants, as will be shown, that it over- 
flowed the plaintiff’s plot. The natural right of the, upper 
owner does not pertain to, what may be termed foreign water, 
and the finding therefore that the water in question is foreign 
to the defendants’ land, is fatal to their claim. 


t 


Secondly, as already observed, there ‘is no obligation upon 
the inferior tenement’ to submit to an artificial discharge 
of water from the higher ground. When land -is so located 
that water naturally or in the course of ordinary agricultural 
operations, descends from:the estateof the superior proprietor 
to; the inferior estate, the owner-of the latter.cannot do any- 
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thing to pfevent the: course’ of such water. The upper 
proprietor may drain his land,.and the: proprietor below must 
receive the water.so drained; but the upper proprietor may not 
by adopting a particular system of drainage or by introducing 
alterations in the mode of drainage, cause the drainage water 
to flow on his neighbour’s land in an injurious manner (Kerr 
on Injunctions, Oth Edn., page 231). Further, the upper owner 
is not entitled to do anything that will throw on the inferior 
tenement any water which would not ‘naturally come there 
(Ramaswami v. Rasit). The effect of the finding here is, that 
the water, after it had been allowed. to erter B-1, would in the 
ordinary course have diffused itself over B, B-1 and E (the 
defendant’s plots); possibly some water might have also 
escaped on to the plaintiff’s plot. But in the course of years 
since 1911, the channel was “so'trained to run” (as the District 
Judge tersely puts it) by the defendants, that the water was 
diverted to the plaintiff’s plot—that is the clear finding of the 
District Judge. They did something more; they strengthened 
a bund where the channel intersected E, with a view to prevent 
injury to that plot (see the Munsiff’s judgment). Thus it will 
be seen that the water descending on the plaintiff’s land is not 
“water which drains naturally” (Kerr on Injunctions, page 
231). This finding again is equally fatal to the defendants’ 
claim. True, the upper proprietor has the right to collect the 
water falling from the higher ground in one body in the course 
of draining his land; but that right again is not absolute. As 
observed by Lord Dunedin :— 


“Tf the water which would otherwise fall on the higher ground, without 
hurting the inferior tenement, should be collected in one body by the owner of 
the superior in the natural use of his property for draining or otherwise 
improving it, the owner of the inferioris, without the positive constitution 
of any servitude, bound to receive that body of water on his property.” (The 
material words have been underlined.) 


Gibbons v. Lenfestey2 cited in Coulson and Forbes on 
Waters, 5th Edition, page 142; see also Sinnana v, Veerappas. 
The’ limit of the right is in the above passage defined and 
from what has been stated above, it is clear that it has been 
exceeded. 

Whether the water-course here can be properly described 
as a ‘stream’ is a question” we need not go into; for, by 





EO Soe nnn Oo Seno 
ead “4, (1913) 25 M.L,J. 276: LL.R. 38-Mad. 149 at 152. 
2. (1915) ‘113 L.T. 55. 3. ALR. 1930-Mad. 676. - 
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whatever name called, it ended naturally in plot C and did not 
flow further. But if the description given of it by the learned 
District Munsiff is correct, it can hardly be regarded a natural 
stream. There is a distinction to be taken in law between a 
regular flowing stream of water, though it sometimes may be 
dry, and those occasional bursts of water which in times of 
freshes or melting of ice and snow descend from the’ hills, and 
inundate the country. (Angell on Weater-courses, cited in 
Gale on Easements, 11th Edition at page 267 footnote). As 
already observed, on this distinction nothing turns. ° 
In the result, the Letters Patent Appeal fails and is 
dismissed with costs. 
B. V. V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 


Ramachandra Madhavadoss Co., 
by partner K.. Raghunatha 
Mallayya .. Petitioners* (Plaintiffs) 
v. 
Moovakat Moidunkutti Biran- 
kutti and Brothers, a firm 
carrying on business in 
Cannanore .+ Respondents (Defendants). 

Provincial Small Cause Courts Act (IX of 1887), Sch. II, Art. 31—Suit 
by agent against principal—Four items constituting simple claim for money— 
Jurisdiction of Small Cause Court—Suit partly within cognisance~-Procedure. 

The plaintiff, an agent, sued his principal for a specific sum of money due 
to him regarding certain dealings. The District Munsif examined the plaintiff 
and finding that four heads of account were clubbed together in a single 
katha maintained by the plaintiff firm in its books, out of which two only 
could be properly recovered from the small cause side returned the whole 
plaint for presentation to the proper Court. 

Held, in revision, that the suit was for a specific sum of money and not 
for accounts and that the Court was competent to try and dispone of it on its 
small cause side. 

Konduru Runga Reddi v. Subbiah Chetty, (1904) I.L.R. 28 Mad. 394, 
referred to. , 

Held, further, that dven if the Court had jurisdiction on the small cause 
side only in regard to two of the items it should have proceeded to dispose of 
the suit regarding those items and should not have returned the whole suit. 


„Petition under S. 25 of Act IX of 1887, praying the High 
Court’ to revise thejorder of the Court of the District Munsif 


*C. R. P, No. 1127 of 1937. _ ` 11th March, 1938, 


1 
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of Mangalore, dated 30th June, 1937 and made in S. C. S. 
No. 148 of 1937. 

K. P. Sarvothama Rao for Petitioners. 

O. T. G. Nambiar for Respondents. 

The Court delivered the following 

JupcmMent.—The only question which I have been called 
upon to decide in this revision relates to the correctness of the 
order passed by the District Munsif of Mangalore who, in 
view of an objection raised on behalf of the defendant, refused 
to entertain the suit on the ground that being one for accounts 
it was barred under Art. 31 of Sch. II of the Provincial 
Small Cause Courts Act. 

The suit was, as the plaint would show, for a specific 
sum of money which was alleged to be due to the plaintiff by 
the defendant in regard to certain dealings mentioned in 
paragraph 3 of the plaint. The District Munsif examined the 
plaintiff and finding that four heads of accounts were clubbed 
together in a single katha maintained by the plaintiff firm in 
its books, out of which two only could be properly recovered 
on the Small Cause Side, returned the whole plaint for 
‘presentation to the proper Court. 

Having heard the Counsel for the parties at some length, 
I am clearly of the opinion that this is not a suit for accounts 
within the meaning of Art. 31 of Sch. II of the Provincial 
Small Cause Courts Act and is, as framed, maintainable by 
the Court of Small Causes. “ A. suit for accounts ” as observed 
by Sankaran Nair, J., in Konduru Runga Reddi v. Subbiah 
Settyl: 

“is a special form of suit. It does not mean that whenever accounts 


‘have to be looked into in order to ascertain the amount due by one party to 
‘the other that the suit should be technically called a suit for accounts.” 


The plaintiff has nowhere in his plaint asked for any 
accounts to be rendered to him and the allegations in the plaint 
would ordinarily determine the nature of the suit. If the plain- 
tiff fails to substantiate his allegations, his suit will have to be 
dismissed and not returned for presentation to the proper 
‘Court, as ordered by the District Munsif. 


Had the District Munsif bestowed any attention to the 
telationship of the parties, he could not have possibly arrived 


1. (1904) ILL.R, 28 Mad, 394. 
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at: the conclusion to, which he: .did.,;“Even;.according: to the. 
allegations of the defendant, he was the principal and the 
plaintiff a mere agent. . How, could. the agent. sue. his principal 
for accounts? It is only in exceptional cases. where his 
remuneration depends on the extent of dealings which are not 
known to him or where’ Hë ‘cannot be aware of the extent of 
the’ amount due to him unless the accounts 6f his' principal are 
gone" into’- that! a’ silit by an. agent fot’ accounts against his 
principal might, be‘ cothpetent. But wheré the exact’ sum of 
money which’ the’ agent’ claims from his principal i is known to 
him, the only” formi' in ‘which’ a, suit can be filed i is. ‘the « one 
adopted by the’ plaintiff here. 


. It is rather surprising that. yitiongh the District Muansif 
was of the opitiion that a suit’ in regard to two of the items 
was ‘entertainable by the Court of Simall Causes, he returned 
the whole’ of the súiť for reasons ‘which. have neither „logic nor 
good sense behind them. If he were of thé’ opinion, ) that two 
out of thé four items could not be heard by him as'a Judge of 
the Court of Small: ‘Causes, he should have simply refused to 
go into them but should have proceeded to decide the remaining 
items which could otherwise be determined. 


In view of my, finding,. however ‘that the entire siit is 
cognisable by the Court of Small Caitises, this contingency does 
not arise, I mist ‘therefore reverse, the ordér of the District 
Munsif and remand the Suit ‘for disposal on the merits, _ The 
respondent will pay ‘thé. Costs ‘of the petitioner. in this Court. 
The costs in, the lower Court will abide the result, i 

T tinderstand ‘that the plaint was returned to the petitioners. 
He may file it in this Court, now, and will, be sent to..the 
District Munsif for disposal as ordered., TAT 


aai sou A i A 


; B. V: V.. hoat aia ot | Petition allowed. 
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asa, .’ PRIVY COUNCIL. a og te 
[On appeal: from’ ‘the Court of the Judicial Commissioner 
` of Sind. T 7 


PRESENT +—Lorp WRIGHT, Lorp .Romer,. SIR LANCELOT 
SANDERSON; Sir SHADI LAL AND SIR GEORGE RANKIN. 


ER ’ 


The Commissioner of Income-tax, 
Bombay Pree aney and Aden.. - Appellant” 
v. . 
Messrs. Kendan Ramdas ae Respondents, 


Income-tax Act (XI of 1922), Ss. 23, 29, 30, 34, 35 and 66-—Assessment to 
income-tax and ` super-tax--Procedure—Levy of income-tax on registered 
firm—Exemption from super-tax—Firm’s registration subsequently cancelled 
—Fresh assessment to super-tax—Validity—Time-limit for making assessment 
—Competence of appeal to Assistant C ommissioner-—Question of law—Mean- 
ing of “assessment” in S.23 (4). í 


The method prescribed by the Income-tax Act for making an assessment 
to tax consists of the following steps. In the first place the taxableincome of 
the tax-payer has-to.be computed. -In the next place'‘the sum payable by him 
on the basis of such computation has to be determined. Finally, a notice of 
demand in the prescribed form specifying the sum so payable has to be served 
upon the taxrpayer. The second of these.steps; involves the determination of 
two sums, namely, the sum payable for income-tax and the sum payable for 
siiper-tax. ` 

' The Income-tax Act towhére’imposes any limit of time 5 withia which : an 


assessment tinder the provisions of Ss. 23'and 29 is to be made and the-service 


of the notice of demand can therefore be made at any time. . But it cannot be 
said that after a final assessment under those sections has been made the 
Income-tax Officer can go on making fresh, computations and isguing fresh 
notices of demand to the end of all time, or that the Commissioner can direct 
him to do so. “In this respect the provisions of Ss. 34 and 35 of the. Income- 
tax Act are’exlaustive and ‘they ‘prescribe ‘the: only ‘ciréumstances in which 
and the only. time in which such fresh- assessments can be made and fresh 
notices of demand can be issued. ; 


A certain firm failed to make a, return of its totali income for the year 
ending 31st March, 1926, in compliance with $..22 (2) of the Income-tax Act 
and the Income-tax Officer duly made an assessment on the firm under S. 23 
(4) of the Act. In January, 1927, the firm were. registered by the Income-tax 
Officer, and’consequently ‘became’ relieved: of liability for super-tax for the 
year in question.. In February, 1928,’ the Commissioner of Income-tax; in’ 
consequence of: information . which he received and-acting under S. 33 of the 
Act, cancelled, the, firm’s registration andjdirected, the-Income-tax Officer to 
take ‘the necessary. action upon the cancellation. In May, 1929, that officer, 
assessed . the, frm to super-tax on their income’ for. the year ending 31st 
March, 1926, ‘atid | gave instructions for the issué of % a ‘demand hote to the 
firm’ for the.‘additional ‘amount’ ‘due. “The ‘firm appealed ` to the Assistant 
Commissioner, + .who dismissed ‘the appeal on-its merits without considering 
the question ‘of iits competence. :The. Commissioner;.on appeal to him, was 
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of opinion that the case was one of assessment under S, 23 (4) in respect of 
which, by virtue of the proviso to S. 30 (1), no appeal lay, and quashed the 
proceedings before the Assistant Commissioner, and refused to state a case 
for the opinion of the High Court. 


Held, (1) that the Commissioner was wrong in refusing to state a case. 
The question of the competence of the appeal to the Assistant Commissioner 
was one of law, and the Commissioner could not, by deciding it adversely to 
the firm, deprive them of their right to have it determined by the High Court. 


(2) That the appeal to the Assistant Commissioner was competent 
because it was not sufficient that the assessment appealed from should have 
purported to be one made under S. 23 (4) ; it must first be shown that it was 
in fact an assessment within that sub-section. 

Dictum of Sir Shadi Lalin Duni Chand v. Commissioner of Income-tax, 
(1929) LL.R. 10 Lah. 596 at 601 (F.B.), approved. 

(3) That, having regard to the time limit of one year imposed by Ss. 34 
and 35 of the Act, the order of assessment to super-tax made in May, 1929, 
was not one which the Income-tax Officer had power to make. 


Meaning of the word “assessment” in S. 23 (4) of the Income-tax Act 
considered. 


Decision of the Court of the Judicial Commissioner of Sind affirmed. 


Appeal from a decision of the Court of the Judicial 
Commissioner of Sind, (Aston and Rupchand Bilaram, A. J. 
CC.), dated 22nd January, 1934, given on a reference under 
S. 66 (2) of the Income-tax Act, 1922, of questions for the 
decision of the Court by the Commissioner of Income-tax, 
Bombay Presidency and Aden. 


J. Millard Tucker, K.C. and W. Wallach for Appellant—The 
proviso to S. 30 (1) is quite explicit. An assessment made under 
S. 23 (4) is final, The Income-tax Officer’s order assessing the 
respondent firm’s taxable income could not-be appealed against, 
Consequently the respondents had no right to appeal to the Assis- 
tant Commissioner against the demand made upon them for pay- 
ment of super-tax on that income on any ground whatsoever, the 
assessable income being fixed for all purposes for the material year 
by the Income-tax Officer’s order of assessment. Accordingly, the 
order of 4th May, 1929, assessing the firm to super-tax, and the 
demand note issued in pursuance of that order were valid. In 
those circumstances, the appellant was justified in making an order 
quashing the proceedings by way of appeal to the Assistant Com- 
missioner ; for, since the assessment on the respondents was final, 
the appeal to the Assistant Commissioner was incompetent, and 
there was accordingly no appellate order under S. 31 or 32 of the 
Act in existence upon which a reference to the High Court under 
S. 66 (2) could be based. There is no statutory rule or principle 
of law which requires that demand notes in respect of income-tax 
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and super-tax on an assessment should be issued simultaneously or 
within any specified time of each other. l 
J. M. Pringle for Respondents.—The word “assessment” in 
S. 23 (4) means, not only the computation of the tax-payer’s 
income, but also the determination of the amount of tax payable by 
him on the basis of that computation. Consequently, the assess- 
ment made by the Income-tax Officer in the first place in respect 
of the firm’s income-tax had the effect, once it had become final, of 
exhausting the operation of S. 23 (4), with the result that the 
subsequent assessment to super-tax could not be made under that 
sub-section, and was not final within the proviso to S. 30 (1). The 
sections governing the assessment to super-tax were Ss, 34 and 35 
only, and they prescribe a time limit which renders the assessment 
to super-tax made on the respondents invalid as being out of time. 
In any event, the assessment under S, 23 (4) having been made by 
computation of the respondents’ total income, the demand for 
super-tax on the basis of the assessment should have been made 
within a reasonable time of the assessment. 
3 7th April, 1938. Their Lordships’ judgment was delivered 
: Lord Romer.—The respondents to this appeal are a firm 
who carry on business at Bunder Abbas and Kerman outside 
British India but are assessable to taxation in respect of their 
income under the provisions of the Indian Income-tax Act, 
1922. Their total income during the fiscal year ending on the 
31st March, 1926, being in the opinion of the Income-tax 
Officer, Shikarpur, of such an amount as to render them liable 
to income-tax under that Act for the year ending the 31st 
March, 1927, a notice was served upon them by that official in 
accordance with the provisions of S. 22 (2) requiring them to 
make a return of that income. He also served upon them a 
notice under sub-S. (4) of the same section requiring produc- 
tion of the relevant accounts and documents. Had the respon- 
dents thought fit to comply with these notices they would have 
avoided a good many of the difficulties in which they subse- 
quently found themselves involved. Unfortunately they com- 
pletely ignored the notices. The duty of the Income-tax 
Officer in such circumstances is prescribed by S. 23 (4) of the 
Act. It is to “make the assessment to the best of his judg- 
ment.” One of the peculiarities of most Income-tax Acts is 
that the word “assessment’’ is used as meaning sometimes the 
computation of income, sometimes the determination of the 
amount of tax payable, and sometimes the whole procedure 
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‘laid down in the Act for imposing liability upon the tax-payer. 


The Indian Income-tax Act is no exception in this respect, and 
some discussion took place before their Lordships as to the 
meaning of the words “make the assessment” in S, 23 (4), the 
question debated being whether the words mean no more than 
“compute the total income” or whether they include also the 
determination of the tax payable. It was pointed out that, 
by sub-S. (1) of the same section, which deals with the cases 
where the officer is satisfied with the return made by the tax- 
payer, the officer is in terms directed both to assess the total 
income and to determine the sum payable on the basis of such 
return. So, too, under sub-S. (3), which deals with the cases - 
where the officer is not satisfied. that the return is correct or 
complete. In such: cases the sub-section requires that the 
officer, after hearitig evidence as therein mentioned, shall 
“assess the total income of the assessee and determine the sum 
payable by him on the basis of such assessment.” Sub-S. (4) 
on the other hand merely directs the officer to “make the assess- 
ment to the best of his judgment,” and contains no specific 
reference to a determination, by him of the sum payable. Unless, 
therefore, the word “assessment” in sub-S. (4) is intended to 
mean something more than the word means in sub-Ss. (1) and 


' (3), (and it may be observed that this is by no means im- 


probable in an Income-tax Act), the officer is not in terms 
given any power io determine the sum payable by the tax- 
payer. Their Lordships do not find it necessary to express 
any opinion upon this question, which seems io them to be 
merely one of academic interest. For even if such a power 
be not given expressly by the direction to “make the assess- 
ment,” it is, in their opinion, plainly implied, reading the 
section as a whole. And this view is strongly corroborated by 
S. 29, which is in’ these terms:— 

“ When the Income-tax Officer has determined a sum to.be payable by an 


assessee under S.23 . '. . the Income-tax Officer shall serve on the 
assessee a notice of demand in the presonibed, form specifying the sum so 


‘ payable,” 


Now the Prescribed form in terms applies to an assessment 


-under S. 23 (4). 


In the present case the officer in dué course ‘acted under 
the sub-section and’ made an assessment to the best of his 
judgment, and at the same time or shortly afterwards served 
upon the respondents a‘notice of demand under S.'29. But 
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before dealing. further with:such - assessment ‘and ‘demand, P.C. 
itis necessary to referto some other” ‘provisions of the’ Act ‘Cortimis: 
and: the rules made’ thereunder. oS UDGD gi te, oute sioher‘of , 
, _  Hicdme-tax}: 
* By: S: 55 of the: ‘Act it is provided as follows :— "| Borhbay ,, 
Presidency 


“Tn addition ‘fo thé’ incoitié-tax ‘charged for any year there shall be and aden 
charged, levied and paid for that year in respect of the, total income’ of the M 
previous year,of any individual, Hindu | undivided family, company, unregis- Kh Tests. d 


tered firm or other association of ‘individuals, not being a‘ registered “firm, ah Ramdas. 
additional duty of income“tax (in this ‘Act referred’ to as super-tax) at the ene 
fate or rates laid down for that yedr by Act of the Indian Legislature.” OP plied 

f “Romer. 


By virtue of S. 56, the .total income. of.an unregistered 
firm is. for; the purposes of supef-tax the, total-iñcgme as 
assessed for. the purposes of income-tax;.and an assessment 
(which here must mean ‘a computation) of total income that 
has become final and: conclusive: for the purposes of income-tax 
is made final and conclusive ‘for-the purposes-of super-tax for 
thé same-year.. 00 °. , pee ta ite eoon 
By S758 all the provisions ae iie Act ( with‘certain-except 
tions ot material for the presétit purpose) are made applica- 
- ble so far as tay ‘be'to the ‘chaiges' 4 assessment, collection: ‘and 
Fecovery of super- Stas e a ga Ne a 


By S. Z. f i “(lay ‘the words “registered firm? ate 
defined as. meaning a firm constituted as therein mentioned. of 
which the prescribed particulars’ have been registered with the 
Incore- tax Officer i in ‘the prescribed manner. 


Sere, 


On: the 18th: ‚May, 1926, the, ‘respondents. poldi to, "the 
iones Officer for registration, and such registration ‘was 
effected by him on the 17th January; 1927, ee 


r ped n 


It is now necessary to ‘return to, the “assessment” Made hy 
the. Income-tax. Officer under; S.::23- (4) and--the'notice of 
demand served ‘by him upon the respondents'urider S. 29. | °” 


The assessment ‘is “dated! the’ ‘17th’ _January, * 1927 (the 
same daté, it may be notitéd, as’ that on which the’ registration 
of thé respotidents was’ effected’y, ‘and 's so far’ ‘as material's is“ in 
the following terms :— ere 


"The agséssee ‘has failed. to return, “fora se ie te ut pe 
“Tn. spite. of several. appointments haying, ‘been: given, he:, „has failed.to 
produce | Bunder Abbas account in Shikarpur books.. Heis accordingly assess- 


ed on enquiries on an:income of Rs..1,25,000,at the maximum - rate. Gh 


- The! firm haying. pene for registration is:, ee therefore: tio 
super:tax:is levied.) BOT AAS GE LUR PR se rma days 
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Their Lordships have no.-information either as to the terms 
of the notice of demand under S. 29 following upon this 
assessment or as to the precise date upon which it was served 
upon the respondents. It would seem,: however, that it was 
served not later than;the month of March, 1927. 


After service of that notice, the Income-tax Officer had 
done all that was required of him under the Act for the 
purposes of ascertaining the liability of the respondents to 
income-tax and supeér-tax for the fiscal year ending on the 
31st March, 1927. So far, too, as the respondents were con- 
cerned, their assessment for the year (using the word assess- 
ment in its most comprehensive sense) had become final and 
conclusive. For though by S. 30 (1) aright of appeal to 
the Assistant Commissioner is given to an assessee objecting 
to the amount or rate at which he is assessed under S. 23 or 
denying his liability to be assessed under the Act, the sub-section 
contains a proviso to the effect that no appeal shall lie in respect 
ofan assessment made under S. 23 (4). If, however, the 
respondents concluded from all this that, after payment of the. 
sum mentioned in the notice of demand, all their taxation 
troubles for that year were ended, they were reckoning with- 
out the Commissioner of Income-tax and the powers conferred 
upon that functionary under S. 33 of the Act. That section 
so far as material for the present purpose, is as follows: 

“ (1) The Commissioner may of his own motion call for the record of 


any proceeding under this-Act which has been taken by any authority sub- 
ordinate to him. . 


“ (2) On receipt of the record the Commissioner may make such inquiry 
or cause such inquiry to be made and, subject to the provisions of this Act, 
may pass such orders thereon as he thinks fit: 

“ Provided that he shall not pass any order prejudicial to an assessee 
without hearing him or giving him a reasonable opportunity of being heard.” 


The circumstances in which in the present case the 
Commissioner exercised or purported to exercise the powers 
conferred upon him by the section have been described by him. 
in the following words: 


“ In January, 1928, it was brought to the notice of the Commissioner of 
Income-tax that the deed of partnership produced by the firm for the pur- 
poses of its registration was not a valid deed of partnership and that there- 
fore the order granting registration was not correct. Hencea notice under 
S. 33 of the Act was issued to the firm on 9th January, 1928, calling upon it to. 
show cause why the Income-tax Officer’s order of 17th January, 1927, regis- 
tering the firm be not set aside. The firm thereupon sent a written repre- 
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sentation and after considering it, the Commissioner, in virtue of his powers 
under S. 33 of the Act, revised on 13th February, 1928, the Income-tax 
Officer’s order regarding registration of the firm and ordered its cancellation, 
directing the Income-tax Officer to take the necessary action thereupon.” 

It is by no means certain that the Commissioner came toa 
correct conclusion regarding the invalidity of the registration 
of the respondents. But, as the law stood at that time, no 
appeal lay from an order made -by the Commissioner under 
S. 33, and it must be taken that the order cancelling the regis- 
tration was properly made. Nor is it at all certain that such 
order could operate retrospectively so as to affect the respon- 
dents’ liability to super-tax for the year 1927-28. It has, 
however, been conceded by the respondents in effect that by 
reason of such order they must be treated as having been an 
unregistered firm during the fiscal year in question and 
could have been charged with super-tax for that year had the 
proper steps been taken for that purpose. Their Lordships 
are willing to deal with the case on the footing of such con- 
‘cession without expressing any opinion upon the question 
whether the concession was rightly made. The real question 
between the parties is whether the action taken by the Income- 
tax Officer consequent upon the Commissioner’s order of can- 
cellation has been effectual to charge the respondents with such 
super-tax. 

What he in fact did was to issue an order dated the 4th 
May, 1929, which (so far as material) is in the following 
terms :— 


“The firm was originally assessed to Income-tax on an income of 
Rs, 1,25,000 as a registered firm. The registration order was subsequently 
cancelled. The firm is accordingly assessed to super-tax on Rs. 1,25,000 less 
Rs. 50,000. Issue N. D. accordingly for super-tax of Rs. 5,468-12-0.” 


The N. D. (notice of demand) was served upon the 
respondents three days later. i 

It is to be observed that the order was issued more than 
one year after the close of the fiscal year ending on the 31st 
March, 1927, and more than one year after the date of the 
‘earlier demand to which reference has already been made. 
The significance of this fact will appear presently. It should 
be added that the respondents in no way challenged the figures 
-contained in the order of the 4th May, 1929. What they did 
challenge was the power of the Income-tax Officer to make the 
order at.all. Accordingly on the-4th June, 1929, they appealed 


to the Assistant Commissioner under S. 30 (1) asking that 
16 
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the order might be set aside. It is clear: from'the'Commis- 
sioner’s statement cited above that the Income-tax Officer in 


‘making the order complained of was acting in pursuance of 


the directions given to him by the Commissioner under S. 33; 
and at that time, as has already been stated, no appeal could 
be brought against an order made under that section. But no 
such order can be made as is inconsistent with the other provi- 
sions of the Act. One of the questions, therefore, arising upon 
the appeal, was whether the Income-tax Officer had any power 
to make the order apart from the direction given to him by 
the Commissioner. If he had not, the fact that such direction 
was given was anirrelevant circumstance. Another question 
arising upon the appeal was as to its competency. Having 
regard to S. 58 (1) of the Act, the provisions contained in 
S. 30 (1), giving a right to appeal to the Assistant Commis- 
sioner in the case of an assessee denying his liability to be 
“assessed under the Act,” which must mean in that context 
“charged with tax under the Act,” is as applicable to super-tax 
as it is to ordinary income-tax. But the proviso to that sub- 
section has to be considered. If the order of the 4th May, 
1929, can properly be described as an assessment under S. 23 
(4), no appeal would lie. 

The appeal came on for hearing on the 12th April, 1930, 
and was dismissed by the Assistant Commissioner upon its 
merits. He did not deal with the question of the competency 
of the appeal. He merely held that the order of the 4th May, 
1929, was valid, and he confirmed the tax. In so doing he 
must have been acting under the powers given to him by S. 31 
(3) (a), which is in these terms :— 

“In disposing of an appeal the Assistant Commissioner may in the case 
of an order of assessment :— 


“ (a) confirm, reduce, enhance, or annul the assessment.” 
* * * 


In confirming the tax, therefore, the Assistant Commis- 
sioner must have regarded the order as an assessment, within 
the meaning of the sub-section, as indeed it was. But he ex- 
pressed no opinion upon the question whether such assessment 
was one made under S. 23 (4). 

Following upon the dismissal of their appeal, the respon- 
dents then applied to the Commissioner himself, asking him to 
exercise his powers‘under S. 33 and set aside both the order 
of the Income-tax Officer “levying super-tax” and the order 
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of the Assistant! Commissioner- that ` confirméd such tax. 
‘Inasmuch -as the Income-tax Officer in “levying super-tax” 
‘had ‘merely ‘acted‘in pursuance of the'directions given him by 
the’ Commissioner, the: respondents ‘could ‘not have felt too 
‘certain of success. So they asked’ him in the alternative to 
refer the matter to the High Court under the provisions of 
S. 66 (2) of the Act. “That ‘sub-section is, or rather was at 
that time, as follows :— < 

“(2) Within one month of the passing of an order underS.31. . . the 
assessee in respect. of whom the order was passed may by application. . . 
require the Commissioner to refer to the High Court any question of law 
arising out of such order and the Commissioner shall within one month of 


the receipt of ‘such application, draw. up a statement of the case and refer it 
with his own opinion thereon to the High Court.” ; 


Sub-S. (3) of the same section ran as follows :— 

“ (3) If, on any application being made, under sub-S. (2) the Commis- 
sioner refuses to state the case on the ground that no question of law arises 
the assessee may . . . apply to the High Court; and the High Court, if'it is 
not satisfied with the correctness of the Commissioner’s.decision, may require 
the Commissioner to state the case, and to refer it, and, on receipt of any 
such requisition, the Commissioner shall state and refer the case accordingly.” 


The application to. the Commissioner to set aside the order 
‘of the Income-tax Officer was rejected by the Commissioner 
as was the application to state a casé. He regarded the case as 
a clear one of assessment under S. 23 (4) in respect of which 
no appeal would lie. The appellate proceedings before the 
Assistant Commissioner and the appellate order were therefore 
in his opinion illegal. “Hence”, said he, “I quash them under 
S. 33 of thé Act.” The proceedings having been quashed, 
there was in his view no order out of which any questions of 
law could arise and nothing therefore that could be referred 
to the High Court under S. 66 ( 2). He accordingly refused 
‘to state a case. l 

In their Lordships’ opinion the Commissioner was plainly 
wrong in so doing. One of the questions of law arising out 
of the order of the Assistant’ Commissioner was whether the 
appeal to him was competent in view of ‘the proviso to_S. 30 
(1). By deciding this question himself adversely to the respon- 
dents, the Commissioner could not deprive the respondents of 
the right of having the question decided by the Court. This 
was the view of the ` matter rightly taken by ‘the’ Court, who 


upon application madé to them by the respondents under S. 66 
(3) ordered the Commissioner’ to’ state a case and tefer it’ to 
them for their decision.’ © < - Sa 
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The Commissioner accordingly drew up a statement of 
the case and referred it with his own opinion thereon to the 
Court, setting out in the statement at some length his reasons 
for thinking that he ought never to have been ordered to do so. 

The case in due course came on for hearing before 
Additional Judicial Commissioners Aston and Rupchand 
Bilaram on the 22nd January, 1934. Their decision was in 
favour of the respondents. The Commissioner then applied 
for and obtained from the High Court a certificate that the 
case was a fit one for granting leave to appeal to His Majesty 
in Council. The present appeal was thereupon lodged. 

At the hearing before the Additional Judicial Commis- 
sioners the arguments would appear to have covered a wide 
range and to have raised a number of interesting and important 
questions of law. Their Lordships do not, however, find it 
necessary to consider all these questions. Itis in their opinion 
sufficient to dispose of this appeal if the two questions to which 
they have already called attention be decided, as in their 
Lordships’ opinion they should be decided, in favour of the 
respondents. These two questions are (1) was the appeal to 
the Assistant Commissioner from the order of the 4th May, 
1929, competent? (2) Had the Income-tax Officer any power 
to make that order in view of the provisions of Ss. 34 and 35 
of the Act to which reference will presently be made? 

These two questions are so closely related to one another 
that they can conveniently be considered together. 

In order to answer them, it is essential to bear in mind the 
method prescribed by the Act for making an assessment to 
tax, using the word assessment in its comprehensive sense as. 
including the whole procedure for imposing liability upon the 
tax-payer. The method consists of the following steps. In the 
first place the taxable income of the tax-payer has to be 
computed. In the next place the sum payable by him on 
the basis of such computation bas to be determined. Finally, 
a notice of demand in the prescribed form specifying the 
sum so payable has to be served upon the tax-payer. The 
second of these steps involves the determination of two sums, 
namely, the sum payable for income-tax and the sum pay- 
able for super-tax. The notice of demand in the prescribed 
form also provides for the sums payable for income-tax and 
super-tax being specified separately. Considerable dis- 


II] THE MADRAS LAW JOURNAL REPORTS. 125 


cussion accordingly took place before the High Court on the 
question whether a demand for super-tax in order to be 
valid ought to be made simultaneously with the demand for 
income-tax. Aston, A.J.C., considered that the demand for 
super-tax should be made within a reasonable time of the 
assessment for income-tax, meaning, no doubt, by assessment 
the service of the notice of demand for income-tax which norm- 
ally completes the assessment. Rupchand Bilaram, A.J.C., was 
of opinion that the demand for super-tax should be made within 
a reasonable time, and therefore almost simultaneously with 
the demand for income-tax. Both of them held for this reason 
(amongst others) that the service of the notice of demand of 
the 4th May, 1929, was illegal and inoperative to impose 
liability upon the respondents. Their Lordships do not find it 
necessary to express any opinion upon this point inasmuch as in 
their view and for the reasons which they will now proceed to 
give it does not call for determination in the present case. 


It had been argued on behalf of the appellant that the Act 
nowhere imposes any limit of time within which an assessment 
under the provisions of Ss, 23 and 29 is to be made, and that 
the service of the notice of demand can, therefore, be made at 
any time. This is true. It had, in effect, been so determined 
by this Board in the case of Rajendra Nath Mukerjee v. 
Income-iax Commissioner\, But it is not true that after a final 
assessment under those sections has been made the Income-tax 
Officer can go on making fresh computations and issuing fresh 
notices of demand to the end of all time. 


It is possible that the final assessment may not be made 
until some years after the close of the fiscal year. Questions of 
difficulty may arise and cause considerable delay. Proceedings 
may be taken by way of appeal and cause further delay. Until 
all such questions are determined and all such proceedings have 
come to an end, there can be no final assessment. But when 
once a final assessment is arrived at, it cannot, in their Lord- 
ships’ opinion, be reopened except in the circumstances detailed 


in Ss. 34 and 35 of the Act (to which reference is made here-' 


after), and within the time limited by those sections. In the 
present case the liability of the respondents both for income- 
tax and for super-tax was determined by the income-tax officer 





1. (1933) 66 M.L.J. 121: L.R. 61 LA. 10: LL.R. 61 Cal. 285 (P.C.). 
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on, the, 17th- January, 1927, - In the order, made by him on‘that 
date he assessed the respondents to income-tax at the maximum 
rate, but, as the respondents were ‘at that time,a registered 
firm, he held, as,he was bound to hold, that no super-tax, was to 
be levied... On some date before. the end of March, 1927, he 
served on the respondents a notice of demand- for the tax that 
he had determined, was properly , leviable. ‘The assessment 
having been made under S. 23.(4), no appeal lay i in respect of 
it. The assessment, of the respondents was therefore final both 
in respect of income-tax- and super-tax. Their liability in 
respect of both taxes had been finally determined, and none the 
less because the question of their liability to super-tax had been 
determined in their favour.. It was, indeed, contended before 
their Lordships that the assessment could not be regarded as 
having been determined inasmuch as the Commissioner might. 
at any time, and apparently after ‘any lapse of time however. 
long, cancel the registration of the respondents as a registered 
firm and so subject the respondents to liability to pay super-tax. 
Their Lordships would, in any case, hesitate long before 
acceding to a contention that’ would lead to such extravagant 
results.’ In théir opinion, however, ‘the contention cannot 
prevail. The Commissioner’s powers under S. 33 can only be 
exercised subject to the provisions of the Act, of which the’ 
provisions in Ss. 34 and 35 are in this respect of the greatest 
importance. These sections aré or were atthe material time 
as follows :— i : i : i 


“34. If for any reason income, profits or gains chargeable to income- 
tax has escaped assessment in any year,or has been’ assessed at too low a rate, 
the Income-tax Officer may, atany time within one year of the end of that 
year, serve on the person liable to pay tax on such income, profits or gains, or, 
in the case of a company, on the principal officer thereof, a- notice containing 
all or any of the requirements which may be included in a notice under .sub- 
S. (2) of S. 22, and may proceed to assess or re-assess such income, profits or 
gains, and the provisions of this Act shall, so far as may be; apply accorditigly 
as if the notice were a‘notice issued under that sub-section’: : 

“ Provided that the tax shall- be charged at the rate at which it would 
have been charged had; the income, profits or gains not escaped assessment or, 
full assessment, as the case may be: 

“35— (1) The Income-tax Officer may, at any time within c one year from. 
the date of ány demand hadé ` upon, an assessee, on his own motion rectify any 
mistake apparent froni the record òf the assessment, and'shallwithin:the like 
period-rectify any such mistake mnie has been ee to his-notice;by:such: 
AŞSESSEE i oL or rar aut. ve Biba n er i 

s ‘Provided that no, such’ activation shall. ke faie having. the effect. ‘of 


enhancing,an, assessment unless the Income-tax Officer has given notice;to the 


I]. THE MADRAS LAW JOURNAL REPORTS. 127 


assessee of, his intention so to do and has allowed him a reasonable oppor- 
tunity of being heard., 


“ (2) Where any pans rectification has the effect of reducing ihe assess- 
ment, the Income- -tax Ome shall make any refund which máy'be'due to such 
assessee. 


“ 3) Where a any such secant ae the effect of eabaseing the assess- 
ment, the Income-tax Officer shall serve on the assessee a notice of demand in 
the prescribed form specifying the sum payable, and such notice of demand 
shall be deemed to, be issued ‘under S. 29, and the provisions of this Act shall 
apply accordingly. Fr 

In view of these express provisions of the Act, itis, in 
their Lordships’ opinion, quite impossible to suppose that the 
income-tax officer may in every kind of circumstance and after 
any lapse of time make fresh assessments or issue fresh notices 
of demand; or that the Commissioner can direct him so to do. 
In their Lordships’ opinion, the provisions of the two sections 
are exhaustive, and prescribe the only circumstances in which 
and the only time in which such fresh assessments can be made 
and fresh notices of demand can be-issued. In the present case 
it is a debatable question whether the circumstances were such 
as to bring it within the provisions of S. 34. It is not necessary 
to determine that question inasmuch as, in their Lordships’ 


opinion, the case clearly would have fallen within the provi- 


sions of S. 35 had the income-tax officer exercised his powers 
under the section within one year from the date on which the 
earlier demand was served upon the respondents. For, looking 
at the record of the assessments made upon them as it stood 
after the cancellation ‘of the respondent’s registration—and 
the order effecting the cancellation would have formed part of 
that record—it would be apparent that a mistake had been made 
in stating that no super-tax was leviable. The income-tax 
officer took no further step, however, until May, 1929, and by 
then he -was hopelessly out of time ‘whichever of the two 
sections was applicable. 


Their Lordships are accordingly of opinion that the order 
of the 4th May; ‘1929, was one that the Income-tax Officer had 
no power to make, and that the second of the two questions to 
which they have referred must be answered in the negative. It 
necessarily follows that the first of those questions should be 
answered in the :affirmativé. -For the -order could: only be 
justified, if at all, as one made, not under_S. 23 (4), but under 
either S. 34 or S.,35.. [fit Was, made, as, the Commissioner 
has found, -in “purported exercise of the powers given by 
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S. 23 (4), the assessee nevertheless had a right of appeal to 
the Assistant Commissioner under S. 30, and the Commissioner 
was in error when he quashed the proceedings on that appeal. 
For, as was truly said by Sir Shadi Lal in the case of Duni 
Chand v. Commissioner of Income-tax1: 


“The mere fact that the assessment purports to have been made under 
that sub-section does not shut out the appeal; it must be shown that the 
circumstances of the case bring it within the scope of that sub-section.” 


For these reasons, which do not differ substantially from 
the opinions expressed by the Court of the Judicial Commis- 
sioner, their Lordships are of opinion that the appeal should be 
dismissed with costs. 

They will humbly advise His Majesty accordingly. 

Solicitors for Appellant: The Solicitor, India Office. 

Solicitors for Respondents: T.L. Wilson & Co. 

R.C. C. Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIoneEL Leaca, Kt., Chief 
Justice, Mr. Justice MApHAavaN NAIR ano MR. Justice 
VARADACHARIAR. 


Mathukumalli Ramona and ` 
others .. Petitioners* (Petitioners in P. 
C. C. M. P. No. 89 of 
1938 on the file of the 
High Court). 
v. 

Vuppalapatti Lakshmayya .. Respondent (Respondent in 

do.). 


Civil Procedure Code (V of:1908 as amended by Act XXVI of 1920), 
O. 45, r. 7—Privy Council appeal—Time limit for furnishing security and 
making deposit~Extension—Power of Court~Judicial Committee Rules 
(1920), r. 9=-Efect. 

The High Court has power under r. 9 of the Judicial Committee Rules to 
extend the period allowed for furnishing the security and the making of the 
deposit required by O: 45, r. 7, Civil Procedure Code, beyond the periods 
mentioned therein, but the power should not be exercised without cogent 
reasons. 

Nilkanth Balwant v. Vidya Narsinha Bharati, (1927) LL.R. 51 Bom. 430. 
(F.B.), followed.. ; 





1s (1929) L.L.R. 10 Lah. pice f 
* C, M. P. No. 1439 of 1938, . -à 12th-April,-1938. 
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Poornananthachi v. Gopalaswami Odayar,. (1932) "62 M.L.J. 665: LL.R. 
55 Mad. 835, overruled. 


l Petition praying that in. the creona stated in the 
affidavit filed therewith, the High Court „will be pleased to 
enlarge the time for making t the deposit for security for costs 
in P.. C. C. M. P. No. 89 of 1938 in Appeal Nos. 571 of 1931 
and 260 of 1932 onthe file of the High Court. 

' The Civil Miscellaneous , Petition. came up in the first 
instance before their Lordships Varadachariar and ge 
Row, JJ., who made the following 


ORDER OF REFERENCE TO- 'A FULL BENCH. 


‘There is a conflict of decisions both in this Court and in 
the other High’ Courts as to the power of the Court'to grant 
‘an extension of time beyond the’ period of six weeks provided 
‘for in O. 45, r. 7 of the Code of Civil Procedure. In view of 
the observation in Poornananthachiv. Gopalaswami Odayar1 
we think it proper that this question should.be decided by a 
Full Bench. 

On this reference the case came up peron the Full Beach 
as constituted above. 


: - K. Kameswara Rao for Petitioners. < 
B. Somayya and M. S. Ramachandra Rao for Respondent. 
The Full Bench expressed the following 


Opinions. The Chief Justice. —The question which has 
been, referred is whether in an appeal to His Majesty in 
Council the Court has power to extend the time for furnishing 
the security and making the deposit required by ©. 45, r.7 of 
the Code of Civil Procedure beyond the .periods mentioned 
therein. The rule provides that where the certificate. permitting 
the appeal is granted ‘the applicant shall furnish ‘the security 
and make the deposit within ninety days. or such further period, 
not exceeding sixty days, as the Court may upon cause shown 
allow from the date of the decree complained of, or within six 
weeks from the date of the grant of the certificate, which- 
ever is the later date. The words: ` ae 


“within ninety days or such’ further period, not exceeding sixty days, as 
the Court may upon cause shown allow” } 
were substituted for the words: “ within” six months” by 
Act XXVI of 1920. ane amendment was made i in order to 

‘ saat hes 2g. 19 


i. (1952) 62 M.L. J. 665: LER: 55 Mad: 835. 
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-expedite . . appeals. to the Privy Council by. restricting the 


Court’s discretion to extend the time. Up to then it had'been 
the uniform practice in the Courts in India to grant extensions 
of time and it would appear that the impression had been 
created that they had been too lenient when dealing with such 
applications. The rule as it stood before the amendment was 
regarded by the Privy Council itself as being merely directory, 
although it had intimated that it should not be departed from 
without cogent reasons: Burjore and Bhawani Pershad v. 
Mussumat Bhaganal, 

Since the amendment there has been a conflict of judicial 
opinion on the question whether the amended rule has the 
effect’ which the legislature intended it to have. The conflict 
has arisen by reason of the, provisions of r. 9 of the rules 
framed by the Privy Council and S. 112 of the Code of Civil 
Procedure. R. 9 reads as follows :— 

“Where an appellant, having obtained a certificate for the admission of 
an appeal, fails to furnish the security or make the deposit required (or apply 
with due diligence to the Court for an order admitting the appeal), the 
Court may, on its own motion or on an application in that behalf made by 
the respondent, cancel the certificate for the admission of the appeal, and may 
give such directions as to the costs of the appeal, and the security entered 
into by the appellant as the Court shall think fit, or make such further or 


other order in the premises, as in the opinion of the Court the justice of the 
case requires.” 


S. 112 (1) (b) of the Code of Civil Procedure states that 
nothing in the Code shall be deemed: 


“To interfere with any rules made by the Judicial Committee of the 
Privy Council, and for the time being in force, for the presentation of appeals 
to His Majesty in Council, or their conduct before the said Judicial 
Committee.” 


Stated broadly the conflict is this: Some Judges have 
regarded the amendment of O. 45, r. 7 of the Code of Civil 
Procedure as constituting an over-riding statutory prohibition 
of extension beyond sixty days after the initial period of ninety 
days, while other Judges have considered that r. 9 of the Privy 
Council Rules governs the situation by reason of S. 112 of the 
Code and still leaves the granting of time a matter of discretion. 

In Nilkanth Balwant v. Vidya Narsinha Bharati2, a 
Full Bench of the Bombay’ High Court expressed itself 
strongly in favour of the view that r. 9 has left the Court a 





1. (1883) L.R. 1 1 I.A. 7: LL.R. 10 Cal. 557 (P.C.). 
2.. (1927) LL.R. 51 Bom. 430 (F.B.). 
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discretion in the'matter. Thé question was referred to a Full 
Bench as Shah, ‘J. and Fawcett, J., had disagreed, Shah, Ja 
being of the. opinion’ that the Court had still power to extend 
the time for cogent reasons, while Fawcett, J., considered that 
thé amendment of O. 45, r. 7 in 1920 restricted any extension 
beyond sixty days after.the ninety days had expired. The Full 


Bench consisted. of Marten, C..J. and Crump and Patkar, JJ., 


and they were unanimous in adopting the opinion of Shah, J. 
After pointing out that there was no express penalty provided 
by O. 45, r. 7, for failure to furnish the security and to make 
the required deposit, Marten, C. J., observed that as there was 
an inconsistency between O. 45, r. 7 and r. 9 of the Privy 
Council Rules, the Privy Council rule must prevail by virtue 
of ;the provisions of S. 112... On this basis the Court granted 
an extension beyond the additional period of sixty days. The 
appeal was in due course heard by the Privy Council and the 
judgment of their Lordships is reported in Vol. 54 of the 
Bombay series of the Indian Law Reports, commencing at 
page 495. The judgment, however, makes no reference to the 
action of the Bombay High Court in extending the time. 


- Nilkanth Balwant’ v. ‘Vidya Narsinha Bharati1 was 
considered by Beasley, C. J. and Curgenven, J., in Poorna- 
nanthachi v. Gopalaswami Odayar?, but they found themselves 
unable to share the opinion-of the Bombay High Court. 
Beasley, C. J., considered that r. 9 of the Privy Council rules 
gave nothing more than the right to cancel the certificate, but 
if it could be read as giving the Court power to extend the 
time, the extension could not exceed the sixty days provided 
by O. 45, r. 7. The learned Chief Justice did not imagine that 
r. 9 was to have a different effect from O. 45, r. 7, as r. 9, 
and the amendment to O, 45, r. 7 came into effect on the same 
date (Ist January, 1921). Curgenven, J., delivered a separate 
judgment to the same effect. In Kachi Reddi Nagi Reddiv. Saki 
, Reddi8, Oldfield and Ramesam, JJ., also held that the Court had 
no power to extend the time beyond the sixty days, but this 
decision was before the decision in Nilkanth Balwant v. Vidya 
Narsinha Bharatiiand Ramesam, J., later changed his opinion, 
In ‘Ramakrishna Iyer v. Parameswara, Iyer4, Reilly and 





“1, (1927) LL.R. 51 Bom. 430 (F.B): 
2. (1932) 62 M.L.J. 665: LL.R. 55 Mad. 835, 
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Anantakrishna Aiyar, JJ., followed Nilkanth Balwant. v. 
Vidya Narsinha Bharati? and their decision. was accepted by. 
Ramesam, J., sitting with Madhavan Nair, J., in Kileru Rama 


` Kottiah v. Dharmabotla Subramanya2. 


_ The only decision of the Calcutta High Court to which 
we have been referred to is that of Raj Kumar Govind Narain 
Singh v. Shamlal Singh’ where Rankin, C. J. and Ghose, J., 
expressed the opinion that r. 9 of the Privy Council rules did 
not empower the High Court to grant an extension beyond 
sixty days. The Bombay decision is not referred to im the 
judgment and presumably was not considered. The Allahabad 
High Court has also decided that there is no power of extension. 
beyond the sixty days: Ram Dhan v. Prag Narain’ and Bahadur 
Lal v. Judges of the ‘High Court at Allahabad’, The latter case 
was decided by a Full Bench consisting of Mukerji, A.C.J. and 
King and Niamatullah, JJ. Mukerji, A.C.J. and King, J., were of 
the opinion that there was no discretion left in the Court after 
the expiration of the sixty days, while Niamatullah, J., held 
that there was. King, J., considered that r. 9 could be read as 
applying to a failure tocomply with an order falling within the 
maximum period allowed by O. 45, r. 7 and Mukerji, A.C.J., 
agreed with him. Niamatullah, J., didnot consider that O. 45, 
r.7 necessarily implied that the Court had no power to grant 
an extension for more than sixty days, but assuming that it did 
conflict with r.9 he agreed with the opinion of the Bombay 
High Court that the latter rule prevailed. The Patna and the 
Lahore High Courts have also held that there is no power to 
extend the time beyond the sixty days: Sri Kamala Kanta Singh. 
Manki v: Bindhumukhi Dassie and Inre Munna Lalv. Gajraj 
Singht. The Lahore High Court considers that the words 
“make such further or other order.in the premises in the 
opinion of the Court, the justice of the case requires” are in- 
tended to cover merely incidental orders necessitated by the 
cancellation of the certificate. 

I have already pointed out that in amending o. 45, r. 7 
the Legislature intended to limit the discretion of the Court in 
granting further tirne to a maximum period of sixty days 
beyond the ninety days which the applicant hasof right—there 











1,” (1927) LL.R. 51 Bom. 430.(F.B.).. 


2. C.M.P. No. 4993! of 1931. 3. (1936) 39°C.W.N. 651 
4, (1921) TLL.R.44'All 216. > (1933) I.L.R. 55 All. 432 (F.B.). 
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would be no reason forthe amendment otherwise—and I am of 
the opinion that the words of amendment effect their object so 
far as the Code is concerned. Therefore, if O. 45, r. 7 stood 
alone I should have'no hesitation in holding that the Court had 
no discretion to grant time beyond the further period of sixty 
days. But if there is conflict between the Code and the Privy 
Council rules the rules must prevail. S. 112 of the Code 
says so in very plain language. Consequently the question is 
reduced to this: Does r.9 of the Privy Council rules give a 
discretion to the Court to extend the time? If it does, nothing 
in O. 45, r.7 can take away that discretion. In my opinion 
r. 9 does leave a discretion in the Court and therefore must 
prevail over O. 45; r. 7. Iread r. 9 in this way. On failure 
by the applicant for leave to appeal to the Privy Council to 
furnish the security or make the deposit the Court has two 
courses open to it. It may cancel the certificate and pass con- 
sequential orders or it may instead of cancelling the certificate 
make such “other” order as it considers requisite. If it does 
not cancel the certificate the only other order it can pass is to 
extend the time for furnishing security or making the deposit, 
or doing both, as the case may be. The furnishing of security 
and the making of the deposit are’ conditions which must be 
complied with before the appeal can be lodged in the Privy 
Council. It must be cancellation or extension. 


We have been asked to hold that the words “make such 
further or other order in the premises, as in the opinion of the 
Court the justice of the case requires,” are to be read with the 
words “may give such directions as- to the costs of the appeal, 
and the security entered into by the appellant as the Court 
shall think fit’’, but with respect to the judicial opinion which 
has supported this construction I consider its acceptance would 
mean violating the plain meaning of- the rule. 


It is very desirable to guard against delay in the pioco 
tion of appeals to the. Privy Council and it is unfortunate that 
there should be this conflict between O. 45, r. 7 andr. 9 of the 
Privy Council rules, but at the same time I do not think that 
it is of much practical importance. With the amendment ‘of 
O. 45, r. 7, before it, the Court is not likely to grant more 
than sixty days beyond the initial ninety days, unless’the cir- 
cumstances are very exceptional. 
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For the reasons indicated I would answer the reference 
in this way. The Court has power under r. 9 of the Privy. 
Council rules to extend the period allowed for furnishing the 
security and the making.of the deposit required by O. 45, r. 7 
beyond. the periods mentioned therein, but the power should 


not be exercised without cogent reason. 


Madhavan Nair; J.—l agree. 

Varadachariar, J.—I agree. 

This petition coming on for hearing before the Division 
Bench after the expression of the above opinion of the Full 
Bench, the Court madé the following 

Orver.—The Fall Bench have laid down that the Court 


can grant an extensionof time but it must be for cogent reason. 


A number of affidavits, counter-affidavits and reply affidavits 
have been filed before us. They disclose a certain amount of 
conflict but certain main facts are beyond dispute. The learned 
counsel for the petitioners has told us.that he received intima- 
tion by trunk phone from his clientsin the mofussil on the 10th 
March, 1938, that they were in a position to make the deposit 
but as the time had expired by that date he was asked for advice 
as to what they ought to do. He replied to them to come over 
to Madras immediately. This they did but it was too late on 
the 11th when they arrived to file the petition for extension 
that day. This petition was accordingly filed on the 12th 
March, 1938. We accept these statements made by the peti- 


_ tioners’ Counsel and according to them the real delay is only 


of four days. There is also the fact that the petitioners are a 
large number, who, in different sets, are interested in small 
portions of the subject-matter of the appeal. It is not unrea- 
sonable that they should come to some arrangements between 
themselves in the matter of the deposit. The mere fact that 
one or some of them could have made the deposit is not the 


reasonable test to be applied. 


In view of the special circumstances of the case, 1 we excuse 
the delay.. As it is late to-day and to-morrow is a 
holiday, ` we extend time till Thursday, the 14th instant. The 
petitioners will however pay to the respondent the costs of this 


petition. 


B.V.V. one 7 oe 3 . 7 $ Ordai made: | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Mapsnavan Nair AND MR. 

Justice SToDART. 

Durairangam Pillai .. Appellant* (2nd Defen- 


dant) 
U. 
Govindarajulu Naidu andanother .. Respondents (Plaintiff 
and Nil). 


Civil Procedure Code (V of 1908), S. 149 and O. 7, r. 11—Presentation 
of plaint on the last day of period of limitation- Nominal court-fee of one 
rupee paid—Return of plaint allowing two weeks’ time for paying deficient 
court-fee—A pplication at the end of two weeks forafurther two weeks’ 
time—Grant of request by the Court—Required court-fee paid at the end 
of two weeks—Suit if barred. 


A plaint was presented on the last day of the period of limitation with a 
one rupee stamp thereon. It was returned with an endorsement giving two 
weeks’ time for payment of the deficient court-fee. Two wecks after it was 
re-presented praying for a further two weeks’ time to comply with the re- 
quirements. This was granted the next day and at the end of the two weeks 
it was re-presented paying the required court-fee. 

Held, that reading O. 7, r. 11 with S. 149, Civil Procedure Code, the suit 
is not in the circumstances barred by limitation. l 

Appeal against the decree of the Court of the Subordinate 


Judge of Tanjore in O. S. No. 28 of 1931. 


K. S. Krishnaswami Iyengar and S. V. Venugopalachari 
for Appellant. 


K. Bhashyam and K. Venkataramani for Respondents. 
The judgment of the Court was delivered by 


Madhavan Nair, J.—Second defendant is the appellant. 
He is the surviving son of one Ramaswami Pillai who died in 
October, 1926. The plaintiff instituted a suit against the 
appellant and his brother for the recovery of a sum of Rs. 5,250 
for principal and interest due ona promissory note dated 4th 
October, 1925, executed by their late father. The promissory 
note was for Rs. 3,750. The plaintiff’s case is that the money 
was lent to Ramaswami Pillai and that the promissory note 
was executed by him at Tanjore between 8 and 9 a.m., on 4th 
October, 1925. The promissory note recites that the money 
was borrowed by the deceased for his contract business. The 
deceased was a P.W.D. and Abkari Contractor, on a large 
scale with his headquarters at Cuddalore in the South Arcot 





* Appeal No. 248 of 1932, ‘20th November, 1937. 
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District. The appellant and ‘his brother contended ` that the 
promissory note was a forgery, that their father had no neces- 


. sity to borrow money and that the plaintiff had.no means to- 


lend the money. They also contended that the suit was barred 
by limitation. 


The lower Court held that Ramaswami Pillai executed the 
suit promissory note and borrowed money thereunder from 
the plaintiff. It also held that the suit was not barred by 
limitation. We will first.deal with the case on the merits and 
then deal with the question of limitation. 


[His Lordship ‘then discussed the evidence and held aiia 
the suit note is genuine, and it was executed by the deceased 
Ramaswami Pillai, father of the defendants”. ] 

The next pointifor decision is whether the suit isbarred 
by limitation. The facts relating to this point are as follows.. 
The plaint was presented on 4th October, 1928, the last day of 
the period of limitation, with a one rupee stamp thereon. It 
wasreturned with an endorsement on Sth October, 1928, giving 
two weeks’ time for payment of the deficient court-fee. It 
was re-presented on 19th October, 1928, praying for a further 
two weeks’ ’ time to comply with the requirements. It was. 
granted on 20th October, 1928, and the plaint was re-presented 
dn 3rd November, 1928, paying the required court-fee. Full 
court-fee having been paid only on 3rd November, 1928, it is 
argued that in the circimstances the suit is barred by limita- 
tion. O. 7,1. ‘11 (¢), Civil Procedure Code, suggests that the- 
Court may admit a plaint though‘it is written on paper insuff- 
ciently. stamped if the plaintiffion being required by the Court. 
supplies the requisite stamp paper within the time allowed by’ 
it. That is what has been done in this case. Under the Code: 
of 1882 there was a-conflict- of. decisions on this point. This- 
conflict has now been ‘set at rest by the enactment.in the new’ 
Code of S. 149 which runs.as follows: . 

© “ Where the whole: or any part of any fee prescribed for any document: 
by.the. law for the time Reing sin force. -relating to court-fees has not been 
paid, the Court may, in‘ its discretion, at any stage, allow the person, by, 
whom such fee is payable, to pay the whole or part, as the case may be, of 
such court-fee ; and upon such payment the :document, in -respect of which 


such. fee is payable, shall:have the same force and effect ‘as if such fee had: 
been „paid í in the first instance.” 


A oe 


It follows from this section that when in circumstances. 
like the present the deficient court-fee was paid and accepted. 
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by the Court the docuinent should have the same effect as if. 


the court-fee had been paid in the first instance, that is, on 
the date when the plaint was first presented. This date was 
béfore the expiry of the period of limitation though it was on 
the last day of the period. We must therefore hold that the 
suit is not barred by limitation. The whole point is very 
clearly considered in Mullah’s Commentaries on the Code of 
Civil Procedure in Point No. 3 under clause (c) of O.7, r. 11, 


to which reference may be made in this connection. Asin 


the circumstances of this case no question of limitation arises, 
the decisionin Krishnasami Panikondar v. Ramasami Chetty], 
relied on by the appellants’ learned Counsel does not apply. 
We may also draw attention to the decision in Priyanath v. 
Meajan2? which says that discretion exercised by the Court 
below according permission for paying the deficient court-fee 
should not.be interfered with by a Court of appeal. Reading 
O. 7,1. 11 with S. 149 of the Code of Civil Procedure, it is 
clear that the contention that the suit is barred by limitation 
should be overruled. 


- For the above reasons the appeal fails on both the points 
argued before us and is dismissed with costs. 


“Oe V. V. 





Appeal-dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR.. JUSTICE VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. ` 


N. Kayambu Pillai p ik  Appellani* (Respondent 


in C.M.P. Nos. 3458 and. 


3459 of 1937 in Appeal 
No. 343 of 1931 on the 


file of the High Court) 
v. ' l 


Lakshmi < Ammani Ammal by 
Guardian ad litem the Manager ` 
of Court of Wards for SE 
‘puri Estate ~ - Respondent Chetihonera in 
; ; E Eaa do. ) 
Civil Procedure Code (V of 1908),’ O. 33,7. 5 ‘(c), r. 9 (c)—Appeal in 
forma pauperis—Kepresentaiive of lata continuing the appeal—Agree- 





L (1917) 34 MLJ. 63: L.R. 45 LA, ‘25: LLR. 41 Mad. 412 (P.Č). 
2. (1915) CLJ. 88. 


i SE. P. A. Nos.’107'and'108 of 1937. -° > ` 4th January-1938- `` 
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ments entered into by which the representative benefited—Whether coming 
within O. 33, r. 5(c)—Meaning of ward ‘plaintiff in r.9 (c). 

Where the appellant, a representative of the plaintiff in appeal in forma 
pauperis entered into agreements by which he received benefit and the objec- 
tion was that the appellant obtained an interest in the subject-matter of the 
litigation within the meaning of the cl. (e), O. 33, r. 5, Civil Procedure Code. 


Held, (1) that the provisions in this order are intended to aid a pauper 
suing for his own benefit, but not to enable an ostensible pauper to figure as 
plaintiff, whenin the fruits of litigationa third party has been given an 
interest. The only responsible way of construing the word ‘interest’ is to 
hold that it is used in its general and ordinary sense and not in the technical 
sense that unless by reason of the agreement, a transferee or assignee is 
brought into existence, who is a mortgagee or co-owner or charge-holder 
the section will have no application. 

Manohar Ramchandra v. Lakshman Mahadev, (1885) I.L.R. 9 Bom. 371 
and Sivarama Aiyar v, Ahilambal Ammal, (1937) 46 L.W. 649, followed. 

(2) Thatthe word ‘plaintiff’ appearing in cl. (c), r. 9 of O.33 means the 
‘plaintiff or his representative’ ; otherwise the section will lead to anabsurdity, 


Appeal under cl. 15 of the Letters Patent from the order 
of the Hon’ble Mr. Justice Horwill dated 4th November, 1937, 
and made in Civil Miscellaneous Petition No. 3458 of 1937 to 
direct the respondent therein to furnish security for costs 
for Rs. 8,000 being the probable costs in Appeal No. 343 of 
1931 on the file of the High Court (O. S.No. 71 of 1928, Sub- 
Court, Trichinopoly) and the costs in the lower Court. 

C. S. Venkatachariar for S. Sundaresa Aiyar and C. R. 
Pattabhirama Aiyar for Appellant. 

K. Kuttikrishna Menon for Respondent. 

L. P. A. No. 108 of 1937. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—Horwill, J., made an order dis- 
paupering the appellant and its correctness is questioned in 
this Letters Patent Appeal. 

The suit was filed by one Duraiswami in 1928 against the 
Court of Wards for the recovery of Marungapuri estate. He 
was allowed to institute the suit in forma pauperis, and died 
in 1929, and was succeeded by his son Ponnuswami, who 
brought himself on the record and continued the action. The 
suit was dismissed in 1930. Ponnuswami was allowed to file 
the appeal as a pauper and died in 1935 during its pendency. 
The present appellant Kayambu Pillai, being the executor under 
Ponnuswami’s will was then brought’on the record as his legal 
representative. The petition in question was filed by the 
Court of Wards to dispauper the appellant on the ground that 
his predecessors in interest, i.e., Duraiswami and Ponnuswami 
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had entered into certain agreements of the kind contemplated 
by cl. (e) of O. 33, r. 5, Civil Procedure Code. 

' The first question that arises is, whether the agreements, 
having regard to their nature, fall within the provision above 
mentioned, in other words, does a third party obtain under 
them an interest in the subject-matter of the action? The 
agreements referred to were executed in favour of this very 
Kayambu Pillai. Besides these agreements, there were also in 
his favour two powers of attorney. The effect of these 
transactions was, that Kayambu Pillai was to be the agent, 
first of Duraiswami, and then of Ponnuswami, for conducting 
the litigation, receiving in the first instance, a salary of 
Rs. 1,000 a month—to be increased to Rs. 2,000 after posses- 
sion of the estate was obtained. He had theright toremain as 
agent fora period of 25 years, this period, as Horwill, J., 
points out 


. “ being sufficient not only to carry the appellant over the present litiga- 
tion but to enable him to continue in possession of the estate and the collec- 
tion of its moneys for a considerable time after the zamindari was recovered 
—if the litigation should prove successful.” 


Under Ponnuswami’s will, though the appellant appears in 
the guise of an executor, he gets as legacy about nine lakhs, 
which presumably represents the aggregate amount payable to 
him under the original contracts. The will also shows that 
the appellant’s predecessors had stipulated to pay some advo- 
cate about one and ahalf lakhs for his services. The estate 
is devised eventually in favour of the appellant’s son. 

On these facts the question arises, as already stated, does 
Kayambu Pillai under the agreements referred to above obtain 
an interest in the subject-matter of the litigation within the 
meaning of cl. (¢) of O. 33, r. 5, Civil Procedure Code. Mr, 
Venkatachari for the appellant contends that nothing is an 
“interest” under this section, which does not amount to such, 
under the combined effect of the provisions of the Transfer of 
Property Act and the Registration Act. This contention is 
totally opposed to, and frustrates the intention of the section. 
The contention really amounts to this: unless by reason of the 
agreement, a transferee or assignee is brought into existence, 
who is a mortgagee or co-owner or charge-holder, the section 
willhave no application. The provisions in this order are 
intended to aid a pauper suing for his own benefit, but not to 
enable an ostensible pauper to figure as plaintiff, when in the 
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fruits of the litigation, a third party has been given an inte- 
rest. The only responsible way of construing the word 
‘interest’ is to hold that it, is used in its general and ordinary 
sense and not in the technical. sense ascribed to it by the 
appellant’s counsel. This has been so held by Sargent, C.J.;. 
and Birdwood, J., in -Manohar Ramchandra v. Lakshman 
Mahadevi where a similar contention was repelled. The 
judgment is short, but it rejects the contention that the inte- 
Test must be a vested and completed interest under the section. 
Ina recent decision (Sivarama Aiyar v. Ahilambal Ammal2) 
to which one of us was a party the same view was taken. 
Several cases have been referred to where this principle has, 
been tacitly accepted and Mr. Venkatachari has not been able 
to point to a single decision in his favour. _ 
. _, The next argument turns upon the meaning of the word- 
ing of cl. (c), r. 9 of O. 33, Civil Procedure Code, the 
material portion of which reads thus :— 

“ The Court may on the application of the defendant order the plaintiff 
to be dispaupered, if he (the plaintiff) has entered into any agreement with 


reference to the subject-matter of the suit under which any other person has. 
obtained an interest in such subject-matter.” 


The argument is that this section can apply only to the 
party who has entered’ into the agreement.. In both the places 
where the word ‘plaintiff?’ occurs, it means either the original 
plaintiff or his representative; it would be wrong to make the 
‘plaintiff’ in, one -place mean the- original party and in ‘the 
other, his. representative. The short answer to this is undoubt- 
edly what is suggested- by Mr. Kuttikrishna Menon; in ‘both. 
the'places the word: ‘plaintiff’ means ‘the plaintiff or his repre- 
sentative’; otherwise’ the section will lead to an ‘absurdity; 
Any other construction will-make the dispaupering of the 
tepresentativé impossible, where the original plaintiff entered 
into the'agreement. ‘In’other words, by reason of the death of 
the plaintiff his representative would. bein a better position 
than himself, an anomaly which, by a reasonable construction. 
can be‘prevented.: © 6° °° +) lo o s7 : 

` In the result, the appeal fails and is dismissed: with costs. 
f © L.P. A. No. 107 of *1937.-° 6 or ts 

The order of Horwill, J., directing the ‘appellant ‘to: 

furnish security is perfectly rignt: Thereis no-reason why 
' ks : I 1c i toss a so ` 


ons 





(4) (1888 LLR Bom. 371, 2, (1937) 46 LWwed9. 7G 
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we should.interfere with the exercise of his discretion. The 
appeal fails and is dismissed with costs. 


K.C. —— -Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Sir ALFreD Henry Lionrent Leacu, Chief 
Justice AND Mr. Justice LAKSHMANA Rao. 


The Sankara Mining Syndicate, 

Ltd., Nellore, by its Managing 

Agent. R. Pattabhirama Reddi 
` (vide Affidavit filed along with 7 
. appeal) and another ~... ` Appellants* (Plaintiff and 


another) 
v. 


The Secretary of State for India 
in Council represented by the 
Collector of Nellore and 


: others i «. Defendants (Defendants 1 
and 2 and nil). 


‘Lease—Mining lease—Mining Rules, rr. 4 and 46—Authority to grant 
lease—Delegation to the Board of Revenue by the Local Government—Board 
of Revenue refusing to grant lease—Interference by Local Government—If 
ultra vires—Appeal to Government of India—Cancellation of the Local 
Government order—Legality—Government of India Act (1919), S.45—No 
formal lease by Collector—Right to specific performance against Secretary of 
State—Rule framed by Government of India under S. 30:2) of the Govern- 
ment of India Act—Right of appointment in r. 46—If amounts to vested right. 


In respect of a certain area the Board of Revenue refused to grant a 
mining lease. The Local Government interfered with the above order of the 
Board and directed it to assign it'to a particular party 4. Phe Board then 
passed..an order granting lease to d. Meanwhile, another party B appealed 
to the Government, of India, who cancelled the order of the Local Govern- 
ment on the ground that it was ultra vires. The Board of Revenue then 
granted a lease to B. A filed a suit for a decree cancelling the lease to B 
and: granting one to him (4). - : ' 


- The authority of the Local Government, to grant mining leases had been 
delegated to the Board of Revenue. under r. 4 of the Mining Rules. 


.. Held, that the statutory authority to grant mining rules passed from the 
Local Government to the Board of Revenue by the order made under r. 4. 
So the Local Government had no power to reverse the order of the Board of 
Revenue. The order of the Government of India setting aside the Local 
Government's order is intra vires under S. 45 oi the Government of India 
Act (1919). 
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‘As no formal lease had been executed by the Collector in accordance 
with the rules framed by the Government of India under S. 30(2) of the 
Government of India Act, 1919, there was no valid and enforceable contract 
entered into by the Local Government with 4. Hence A is not entitled toa 
decree for specific pérfurmance on the strength of the order of the Board of 
Revenue. The, words ‘right of the applicant’ in r. 46 of, the Mining Rules. 
cannot be read as a recognition of a vested right in him: 


. Appeal against the decree-of the Court of the Subordinate 
Judge of,Nellore in O. S. No. 67 of 1929. 

S. Srinivasa Aiyangar and’ B. Tagannaaka Das for 
Appellants. 

The Government Pleader (K. S. Krishnaswami Aas 
for Ist Respondent. 

The Advocate-General (Sir A. Krishnaswami Aiyar and 
K, Umamaheswaran for 2, 3 and 4 Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—This, appeal arises out of a suit filed’ 
in the Court of the Subordinate Judge of Nellore by the 
appellant against the Secretary of State for India in Council 
(the first respondent) and Yettigadda Audemma (the second 
respondent), for a declaration that-an order of the Local 
Government granting a mining lease to Yettigadda Audemma 
is illegal and for a decree for specific performance of a contract 


which he alleged had been entered into between him and the. 


Local Government for a lease of the area in suit: In 1903 the 
Local Government granted a mining lease of the area known 
as Survey No. 499 to one R. V. Kuppuswami Aiyar. The 
lessee subsequently ‘transferred this lease to the appellant 
company. In 1904 the Local Government granted a mining 
lease in respect of the area known as Survey No. 500 to 
Kalappa Chetti, the husband of the second respondent. Kalappa 
Chetti is now dead and the lease of this area has vested in the 
second respondent. From the second respondent’s area a strip 
of land three furlongs in length and 133 feet in breadth, lying 
on the boundary of Survey No. 499, was excluded . from 
Kalappa acts lease. This area has been referred to as the 
ef margin ’ ’ and I will so refer to it in this judgment. The 
object in reserving the margin was to prevent disputes between. 
the two lessees. On the 5th August, 1923, the appellant. 
company applied to the Collector for a lease of the margin. A. 
similar-application was filed by the second respondent on the 
4th September, 1923. The Collector considered both the 
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petitions and by.an order dated the Ist October, 1923, rejected 
them as he was of the opinion that it was not desirable to 
grant a lease of the margin to either of them. The second 
respondent appealed against this order to the Board of Revenue, 
which confirmed the Collector’s order on the 8th November, 
1924. The second respondent then preferred an appeal to the 
Local Government, which by an order dated the 31st July, 
1925, granted her petition. The appellant company was dis- 
satisfied with this decision and applied to the Local Government 
to reconsider it and to grant the area to the appellant company. 
The Local Government did consider the matter and decided to 
cancel the lease of the margin to the second respondent 
on the ground that its previous order was ultra vires and 
had been passed without full knowledge of the fact that 
the second respondent, or her predecessors in title, had 
undermined the margin of the land to a considerable extent 
and had extracted mica therefrom. The Local Government 
left it to the Collector to determine whether any portion of the 
margin should be leased and, if so, to whom. 


On the 15th March, 1926, the second respondent filed 
another petition asking that a lease of the margin be granted 
to her, and two days later the appellant company applied. The 
Sub-Collector thereupon held an inquiry into the matter and 
found that there had in fact been encroachment by the second 
respondent after the Collector’s order of the lst October, 1923. 
He was, however, unable to ascertain the extent of the 
encroachment that had taken place and therefore recommended 
that the Collector should allot a moiety of the margin to each 
of the petitioners, leaving a strip of 10 feet in breadth between. 
the two holdings. The Collector accepted this recommendation, 
but the parties were dissatisfied with it and further appeals. 
were preferred to the Board of Revenue. By an order dated the 
7th February, 1927, the Board of Revenue reversed the 
Collector’s order and directed that neither party should be 
given any portion of the margin. The appellant company 
appealed against the Board’s order to the Local Government, 
which by an order dated the 7th May, 1927, directed that the 
margin should be given to the appellant company after the: 
reservation of a strip of five links lying on the second respon- 
dent’s boundary. The Local Government considered that the 
second respondent had forfeited any claim to consideration. 
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In pursuance of, this’ direction of the Local Government, the 
Collector on the 27th: March, 1927, passed a formal order 
directing ‘that the margin originally excluded from Survey 
No. 500 should be assigned to the appellant company, after 
reserving a strip of five links as suggested in the order of the 
Local Government. The order of the Collector was communi- 
cated to the appellant company on:the 10th June, 1927; and the 
appellant company was required to deposit in the Treasury 
a sum of Rs. 3 as,a sketch fee and Rs..100: by way of 
security deposit. Before the order of the Collector of the 
27th March, 1927, could be complied with the second respon- 
dent appealed to the Government of India and asked the Local 
Government for a stay of all proceedings pending the receipt 
of the order of the Government of India. The stay was 
granted on the 20th July, 1927., The orders of the Government 
of India were communicated to the Board of Revenue in a 
letter dated the 14th June 1928. In this letter the Government 
of India expressed the opinion that as the power to grant 
mining leases had been delegated to the Board of Revenue, the 
Local Government could not interfere with the Board’s orders 
so long as the Board had acted, whether by granting a lease or 
refusing to grant a lease, and that the Local Government could 
not direct the Board to grant a mining lease to a particular 
person. All that the Local Government could’ do was to give 
a direction to the Board of Revenue that a particular area 
should be assigned on a mining lease. In view of this deci- 
sion the order passediby the Local Government directing the 
Board of Revenue to' assign to the appellant company the area 
was ultra vires and was accordingly cancelled. In accordance 
with this order of the Government of India the Board of 
Revenue on the 11th October, 1928, granted a lease of the mar- 
gin to the second respondent, leaving a strip of five links as 
visible boundary between the two areas. On the 4th’ December, 
1928, a formal lease of this area was granted to the 2nd res- 
pondent. The present suit was filed on the 11th October, 1928, 
for a decree cancelling the lease to the 2nd respondent and 
granting one to the appellant company. The trial Court found 
against the appellant company on all of its contentions and 
etemiseee the suit. ` 


Before us three arguments have been advanced in support 
of the appeal. In therfirst place, it is said that the Government 
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of India exceeded its powers when: it cancelled the order of the 
Local Government and left the matter open. In the second 
place, it is said that even if the Local Government was bound 
to obey the order of the Government of. India, the order of the 
Board of Revenue dated the 27th May, 1927, granting the lease 
to the appellant company; amounted to:an acceptance of an 
-offer to take the lease on the usual terms and therefore there 
was a binding contract which.entitled the appellant-company to 
a decree for specific performance. The third argument is that, 
‘even if there was no contract in law, the appellant company 
‘was entitled to the lease as the Mining Rules recognised. that 
‘by virtue of the order of the 27th May, 1927, it had got a 
‘vested right in the margin., 

The arguments involve the ebheidetation of. certain 
sections of the Government of India Act, 1919, and certain 
statutory rules. The Government of India Act, 1935, does not 
‘apply because the case concerns events which took place before 
that Act was placed on the atau book. S. 28 (1) of the 
‘Act of 1919 states :— 

"The Secretary of State in Council may, with the concurrence ofa 
majority of votes at a meeting of the Council of India, sell and dispose of any 
teal or personal estate for the time being vested in His Majesty for the pur- 
pose of the Government of India, and raise money on any such real (or per- 
sonal) estate by way of mortgage Cor otherwise) and make tthe proper 
assurances for any of those purposes.” . $ 

S. 30 (1) provides that the Governor-General in Council 
and any Local Government may, on behalf and in the name of 
the Secretary of State in Council, and: subject to such provi- 
sions or restrictions as the Secretary of State in Council with 
-the concurrence of a majority of votes àt ‘a meeting of the 
‘Council of: India, prescribe, sell and. dispose of any real or 
personal estate vested in His Majesty for the -purposes of the 
‘Government of India. Like powers are given for mortgaging 
cand the granting of assurances. But it has to. be borne i in mind 
‘that with regard to the exercise of „powers conferred on the 
“Governor-General i in Council or Local Government, the exercise 

„must be on behalf of and i in the name of the, Perana State 
în Council. $. 30 (2) is in these terms: — 

“Every assurance and contract made for the; purposes of sub-S. 1 of 
.this section shall be executed by such person and in such manner as the 
Governor-General in Council by resolution directs or. authorises, and if'so 
-executed may be enforced by or seini the Steretary of State i in Cornen for 


the time being.” —- ; la) EEAS 
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The only other section which this case is concerned with 
is S. 45 (1) which. says :— 

“Subject to the provisions of this Act and rules made thereunder, every 
Local Government shall obey the orders of the Governor-General in Council,. 
and keep him constantly and diligently informed of its proceeding and all 
matters which ought, in its opinion, to be reported to him, or as to which he 
requires information and is under his superintendence, direction and control: 
in all matters relating to'the Government of its province.” 


This sub-section is very wide in its application. 

The Governmerit of India have framed certain rules. 
regulating the grant of mining concessions, and the validity of 
these rules is not in question. Under R. 1 no mining lease can 
be granted by a Local Government otherwise than in accordance- 
with the rules, except with the previous sanction of the Secre- 
tary of State for India in Council, or with that of the Governor-- 
General in Council under any general or special authority, 
which he may have received in this behalf from the Secretary, 
of State in Council. -R. 4 states that for the purpose of the 
Jules the Local Government may, in provinces where there isa 
Board of Revenue, delegate to such authority all or any of the 
powers conferred on the Local Government by the rules. The 
authority of the Local Government to grant mining leases has- 
been delegated to the Board of Revenue, and it was for this- 
reason that the Government of India cancelled the order of the 
Local Government with regard to the margin. At one time it 
was thought that the Local Government had the power to re- 
vise the orders of the Board of Revenue and a note to this. 
effect was inserted in the previous edition of “The Mining: 
Manual”. The deletion of this note was, however, directed! 
by an order of the Local Government dated the 19th November,. 
1925, the Local Government recognising that it had not the 
power to revise. 


The learned advocate for the appellant company contends 
that, inasmuch as the rule refers to delegation and not to- 
devolution, the Local Government must be deemed to have- 
still vested in it powers of granting leases, irrespective of the 
power granted in this behalf to the Board of Revenue. The- 
acceptance of this contention would mean that in this province 
there would be two authorities with equal powers of granting 
leases. The learned Advocate for the appellant company; 
would have it that the ordinary law of principal and agent 
must be applied. , We are unable to accept this contention. Im 
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our . opinion, the statutory authority to grant mining leases 
passed from the Local Government to the Board of Revenue 
by, the order made under r. 4. The- Local Government agrees 
with the Government of India that this is the effect of the 
order; and we see noground for disputing this. Consequently 
we hold that the Local Government had: no power to reverse 
the order of the Board of Revenue granting the lease to the 
second respondent. We are also of the opinion that the order 
of the Government of India setting aside the Local Govern- 
ment’s order was intra vires. S.45 gives the Government of 
India full power to interfere with the orders of the Local 
Government in matters of this nature. This disposes of the 
first argument. 

With regard to the contention that a valid contract had 
been entered into by the Local Government with the appellant 
company and consequently the appellant company is entitled to 
a decree for specific performance, we have seen that by reason 
of S. 30 (2) of the Government of India Act, 1919, contracts 
have to be executed by the person and in the manner directed 
by the Governor-General in Council and until they are so exe- 
cuted they cannot be enforced by or against the Secretary of 
State in Council. The short answer to the second argument is 
that the Governor-General in Council has prescribed rules 
governing the execution of contracts with the local Government 
and they required a formal lease to be executed ‘by the 
Collector. They have been framed in the exercise of the 
powers conferred by sub-S. 2 of S. 30, and are published in the 
Manual of Statutory Rules and Orders. Therefore, until a 
formal lease has been signed, there can be no enforceable con- 
tract against the Secretary of State in Council. The wording 
of the sub-section in my opinion leaves no room for any other 
construction; but, if authority is required it is to .be found in 
the case of the Municipal Corporation of Bombay v. Secretary 

‘of State for India in Councilt and.in The Secretary of State 
for India in. Council v. The Chettyar Firm of S.R.M.M. 
R.M.2 In this case no lease was executed and therefore 
there is no enforceable contract. The third argument 
hardly calls for serious consideration. It is based on the fact 
that r. 46 of the Mining Rules states:—“If a lease is not 





1. (1932) LL.R. 58 Bom. 660 at 706. ' La 
2. (1926) LL.R. 4 Rang. 291 at 300. 
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Sankara ‘executed within six months after leave has been granted’ for 
Syndicate ‘it, the right of the applicant to such lease shall be held to have 
tds 


a lapsed, unless the Local Government for special reasons còn- 
: Nellore k Z F 
v. ‘sents to grant the same notwithstanding the delay, or considers 
- Secretary 


Sia. that the delay is not attributable to the applicant”. Emphasis 
for India is laid on the words “right of ‘the applicant”. These words 
-in Council. Cannot be read as a recognition of a vested right. The effect 
, Leach, C.J. of the rule merely is that if the applicant does not complete 
the contract within six months, the order directing the lease to 
issue will lapse unless the time is: extended. : 

For these reasons we consider that the decision of the 
-trial Court is right and the appeal must be dismissed with 
costs, one set to the first respondent and one set to the second 
respondent. 

K. C. f or ——— Appeal dismissed. 
-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT:—MR.' Justice VENKATASUBBA Rao AND > Mr. 
Justice ABDUR RAHMAN. 


‘Rathnaswami Nadar and others .. Appellants*® (Defen- 


dants) 
v. i 
The Prince of Arcot’s Endowments, 
` Trichinopoly under the control of 
His Highness the’ Prince of Arcot, 
G. C. L E., represented by his autho- 
` rised agent Shamsul Ulama’ Moulvi 
Mohammad Abdur Rahman ‘Sahib 
Bahadur ‘Shakeer’ i .. Respondent (Plain- 
tiff). 
Rathna- l Civil Procedure Code (V of 1908), O. 1, r. &—Representative suii— 
swami `. Decree. for mesne profits against defendants—Lands held by defendants 


Mear under Karaiyedu tenure—Decree ' non-maintainable—Karaiyedu ` tenure, 
Prince of . nature of. 


Arcot’s i Where the defendants were sued under O. 1, r. 8, Civil Procedure Code, 
Endow- ‘as representing a large number of villagers too numerous tobe individu- 
ments, ally impleaded and from the facts it was clear that there was sufficient com- 
ae munity of interest as-to render the recourse -to the r.8 of O.1 applicable 


_ but where the judge granted a decree for a consolidated sum as representing 
` the mesne profits, 

Held, that the Court!was wrong in passing a decree for mesne profits as 
the law seems quite clean. under the corresponding English rule that-the pro- 
cedure pertaining to representative suits is inapplicable to actions of debt, 

` to money claims or to. liabilities in contract or-in tort. 


* Appeals Nos. 324 of 1933 and 88.06 1934. - +. 30th March, 1938. 
I 
l 
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. Hardie and Lane, Lid. v. Chiltern, (1928) 1.K.B. 663, followed. 

` The decree in this respect could not be maintained as against the named 
defendants, no attempt having been made to’ apportion the liability, as what 
had been found due was the amount supposed: to be payable by the entire 
group. 


A representative suit will lie as muchi in respect of a declaration as. foe 
an a unction. 


: Appeal against the decree of the’ Court of the Subordinate 
Judge of Trichinopoly in O. S. Nos. 84 and 109 of 1931. 

A.V. Narayanaswamy Aiyar for Appellants. 

'T. M. Krishnaswamy Ayota and A. Balàsubramania Aiyar 
for Respond ent: 

The judgment of the Court was delivered by’ 

Venkatasubba Rao, J.—Mr. Narayanaswami Aiyar, the 


appellants’ learned Counsel, set himself to the task of showing. 


that the judgment is wrong from the judgment itself, as 
beyond the pleadings nothing has been printed. His conten- 
tion, that the lower Court’s view that the lands form part of 


an “estate”, or that they answer: the description of ‘old’ 
waste”, is wrong, does not require serious notice, as we cannot 


discover from the judgment that the appellants had any sort of 
possession, whether under the Act or outside it—which would 
confer on them any legal right. 


Then as to his next contention, the facts are briefly these: 


The defendants were sued under O. 1, r. 8, Civil Procedure 
Code, as representing a largé number of villagers (about 150 


in number). too‘numerous to be individually impleaded. In the: 
plaint it is stated that in pursuance of a conspiracy, they: 


combined in order to deny the plaintiffs’ title and to take 


unlawful possession of the land. All that we need say is, that 


it does not appear from the judgment that this allegation has 


been made out. . But we think on the facts as found, the 


plaintiffs were entitled’ to have recourse to O. 1, r. 8, The fact 


seems to be that the ténure obtaining i in respect of the lands 


held by the defendants, ‘is that which goes by the name of 
karaiyedu. Under that system the lands are temporarily 
cultivated in separate shares by the co-sharers and are subject 
to , periodic re-distribution. The defendants’ case, as may be 
inferred from the meagre record. appears to be that in virtue 
of their holding certain other ‘lands in. the village under 
karaiyedu form, they are entitled to similar rights in the suit 
land. That is to say, the right of the whole community extends 
to the whole, land and the right of each member i is similar to 
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the right of every other. We are therefore inclined to think 
that there is sufficient community of interest as to render the 
rule applicable. Even so, the lower Court in our opinion is 
wrong in passing a decree for mesne profits. Though the point is 
not covered by Indian authority, the law seems quite clear under 
the corresponding English rule, that the procedure pertaining 
to representative suits is inapplicable to actions of debi, to 
money claims or to liabilities in contract or intort. The principle 
has ‘been lucidly explained, and the authorities have been fully 
reviewed, by Fraser, J.,in Hardie and Lane, Ltd. v. Chiltern! 
whose judgment has been upheld by the Court of Appeal. 
Walker v. Sur? is one of the several cases cited by the learned 
Judge. In acommon law action of debt for professional 
services rendered, the plaintiff sued four named defendants on 
their behalf and on behalf of all other members of an incor- 
porated religious society, most of the members of which resid- 
ed abroad. Buckley, L. J., observed in the course of his judg- 
ment in Walker v. Sur2:— 

“ Tf this order had not been appealed, and the plaintiff had gone to trial 
and asked for judgment, what judgment could he have obtained? At the 
most an order against these four persons * * * * But when 
he had obtained his judgment he could have had execution only against the 
share of these f ur persons in that property. There is nothing representa- 
tive about that.” (Page 935.) 

Then the learned’ Lord Justice goes on to point out the 
distinction between an action for declaration and an action of 
debt: 


“ The plaintiff has not asked for any declaration of right * * 
* which, if affirmed in his favour, could be enforced against individual 
members of the class. Heis only suing for money, for which he wants 
judgment against certain persons, and he wants by this order to be ina 
position to say that he is pursuing his remedy against persons who are not 
parties in the sense of being parties on the record. It is true that Mr. 

Lowenthal has disclaimed thatif he got judgment in this action he could 

enforce it against a person who is not a. party; but that is not the question 
for our determination. We have to determine whether this action ought to- 
go on so as that execution could be maintained against all the persons repre- 

sented, In my judgment that would be impossible.” (Citedin Hardie and: 
Lane, Lid. v. Chiltern.) 


Sargent, L.J., while upholding the judgment of Fraser, J., 
in the case of Hardie already referred to, after adverting to 


two important decisions (one relating to contract and the other 
to tort) declares :— 


* 


1 





1. (1928) 1 K.B. 663 at 684 and 635. 2. (1914) 2 K.B. 930. 
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. “The judgments of this Court in both these reported cases show deci- 
-sively how impossible it is that the named defendants can adequately repre- 
«sent for the purposes of defence the different individual members of the 
Association, since these individuals may obviously have defences separate 
cand distinct from those of the named defendants and of each other.” 
(Page 699,) 

In the present case the Judge has granted a decree for a 
-consolidated sum as representing the mesne profits. It is to be 
held that each individual of the 150 odd villagers is liable for 
‘mesne profits in respect of the entire land, although under the 
Karaiyedu form of enjoyment, no ryot is in occupation of 
‘more than a fractional share of the whole land. The injustice 
-of such a decree is obvious and the principle of the English 
‘decision already quoted clearly applies. Nor can the decree in 
this respect be maintained as against the named defendants, 
mo attempt having been made to apportion the liability, as 
_ what has been found due is the amount supposed to be paya- 
‘ble by the entire group. We say nothing as to the plaintiffs’ 
right to recover mesne profits, future or subsequent, in any 
‘separate proceeding; with that we are not concerned and we 
express no opinion on that matter. 


In so far as the decree is for possession, different consider- 
ations apply. The facts are common, giving rise to the same 
‘liability in regard to each member. Let us apply the test laid 
-down by Buckley, L.J. There can be no difficulty in execut- 
ing the decree against the person either on the record or absent; 
the liability of one individual does not differ from the liability 
-of another,—all being equally liable to be ejected. Then again, 
‘can it be said in the words of Sargent, L.J., that the absent 
members have defences separate and distinct from those of 
the named defendants and of each other? Here also the 
answer must be in the negative. In so far the decree is for 
possession, it should, we think, be upheld. 


From the judgment of Fraser, J., cited above, it is clear 
that a representative suit will lie as much in respect of a 
declaration as for an injunction (Hardie and Lane, Lid. v. 
‘Chilternl). In respect: of .these two reliefs also the lower 
‘Court’s decree must be confirmed. 


In the result, in appeal No. 324 of 1933 the decree of the 
‘Court below is affirmed except in so far as it pertains to the 








1. (1928) 1 K.B. 663 at686. 
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recovery of mesne. profits; that portion of the decree, as. 
already stated is vacated. The order of that Court in regard 
to costs is marntained, in the appeal PRRI petty will bear his. 
costs. 
As to Appeal No. 88 of 1934 it is dismissed with costs. 
Decree modified in one appeal and 
K. C. dismissed in the other: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
' PRESENT :—Mr. Jusrice Horwitt. 


Balian . Accused* in Bench Case No. 29 
| of 1937 on the file of the Court 
. of tie First Class Bench: 
Magistrates, Negapatam. 
Criminal Procedure c ode (V of 1898), §. 106—Conviction under S. 3 (12), 


Madras Town Nuisances Act, 1889—Simultaneous order under S. 106— 
Propriety. 

Where the accused was charged with causing disturbance by using’ 
abusive language and by behaving i ina riotous and disorderly manner and‘ 
the First Class Bench Magistrates who heard the case found the accused 
guilty and sentenced him to pay a fine for an offence under S. 3 (12) of the- 
Madras Town Nuisances Act and further bound him over under S. 106, Cri- 





minal Procedure Code, 


Held, that the judgment of the Bench of Magistrates was not illegal,. 
though it would be ordinarily objectionable, when the accused is convicted of 
some petty offence under the Town Nuisances Act that he should also be- 
bound over for a considerable time under S. 106, Criminal Procedure Code. 


, Inre Appachi Goundan, (1937) Mad. Cr.C. 316 and District Magistrate- 
of Coimbatore v. Dasappa Naicken, (1933) M.W.N. 548, referred to. 


_ Case referred for the orders of the High Court under- 
S, 438 of the Criminal Procedure-Code, by the Sessions Judge: 
of East Tanjore Division at Negapatam i in his Letter No. 7814- 
dated 6th December; 1937. 

The Public Prosecutor v: L. Ethiraj) on behalf of the: 
Crown. 

The Court made the following 

ORDER :— The First Class Bench Magistrates, Negapatam,. 
convicted one Balian under S. 3 (12) of the Madras Town 
Nuisances Act and sèntenced him to pay a fineof Rs. 10 and 
further bound him lover under S. 106, Sriminal: Procedure- 
Code, for six months. P i ' 

The case has been referred to this Court ‘by the Sessions. 
Judge of East Tanjore on the ground that the judgment of-the: 


* Cri, R.C. No. 993 of 1937. A . ` 31st March, 1938, 
Case Ref. No. 54 of 1937. ATE Be 
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Bench Court does not disclose any reason for the order binding 
over the accused to keep the peace. The accused was charged 
with causing disturbance by using abusive language and by 
behaving in a riotous and disorderly manner. Prima. facie, 
behaving in a riotous and disorderly manner amounts to a 
breach of the peace, and as the Bench of Magistrates accepted 
the evidence.and found the accused guilty of behaving in a 
riotous and disorderly manner, I do not see why one should 
doubt that the accused committed a breach of the peace. 


Newsam, J., in Appacht Goundan, In rel, seemed to be of 
the opinion that an offence under S. 3 (12) of the Town 


Nuisances Act would not involve a breach of the peace; but I - 


do not think that he intended to lay down a general principle 
that no offence punishable under S. 3 (12) of the Town 
Nuisances Act would involve a breach of the peace. If he did, 
it would be in direct opposition to the finding of a Bench of 
this Court in District Magistrate of Coimbatore v. Dasappa 
Naicken?. oe a l 

I am however of opinion that it is ordinarily objectionable, 
when the accused is convicted only of some petty offence 
under the Town Nuisances Act, that he should also be bound 
over for a considerable time under S: 106; for this binding 
over would involve a far more serious punishment than the 
main sentence. Those guilty of disorderly and riotous conduct 


are usually poor men who may not be able to find security, in 


which case they would be liable to be imprisoned for a sub- 
stantial period, although the maximum punishment awarded 
under S. 3 (12), Town Nuisances Act; is only one month’s 
rigorous imprisonment. On the other hand, ‘binding over an, 


accused for only two or three months would not serve the, 


purpose for which the order was passed. S. 106, Criminal 
Procedure Code, should therefore be very sparingly invoked 
where the offence committed is a petty one. 


However, I do not know what public policy lies behind’ 
the order of the Bench Court, and as long as this Court has no: 
reason to believe that Bench Courts are abusing their powers 
to bind over accused. under. S. 106, Criminal Procedure Code, 
this Court will not:readily interfere. I-do not therefore find: 
sufficient reason for ‘cancelling the order. calling upon the 
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accused to find security for keeping the peace for : a , period of 
six months. 
The reference is accordingly returned. 
< B.V.V. Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LroneL Leaca, Chief 
Justice AND Mr. Justice MADHAVAN Nair. 
Ryots of Garabandha, Sariapalli’ 
and Ramachandrapuram Village, 
Garabhandha Group, Parlakimidi 
Estate represented by Peddini 
Ramalingam Subudhi and others.. Petitioners* (Petitioners 
in C. M.P. No. 1832 
of 1937 on the file of 
the High Court) 
v i . 
The Zamindar of Parlakimidi .. Respondent (Respon- 
dent in do.). 


Civil Procedure Code (V of 1908), S. 109 (b) and (c)—Appeal to His 
Majesty in Council—Order refusing Writ of Certiorari in proceedings taken 
under Chapter XI of the Madras Estates Land Act~E xercise of original civil 
jurisdiction—Certificate obtainable. 


Where the High Court refused to issue a Writ of Certiorari to the Madras 
Board of Revenue as it felt'bound by the decision of the Madras High Court 
in Vallurt Narasimha Rao v.The Ryots of Peddamamidipalli, (1925) I.L.R. 
49 Mad. 499, but the petitioners applied for a certificate to appeal to His 
Majesty in Council under cls. (b) and (c) of S. 109, Civil Procedure Code. 

Held, that under cl. (b) of S. 109, Civil Procedure Code, the petitioners 
were entitled to the certificate, as the order complained of referred to a civil 
matter as opposed to a criminal matter, namely, a decision of a Revenue 
Court in a revenue case. It was admittedly passed in the exercise of the 
original jurisdiction and in the circumstances it would only have been passed 
in the exercise of civil jurisdiction. 


Petition under Ss: 109 and 110 and O. 45, rr. 5 and 8 of 
the Code of Civil Procedure, praying that the High Court will 
be pleased to grant a certificate enabling the petitioners herein 
to appeal to His Majesty in Council against the order-of the. 
High Court in C. M. P. No. 1832 of 1937 presented to the 
High Court for the.issue of a Writ of Certiorari to the Board 
of Revenue, Madras, to submit the records relating to Revision. 
Petition No. 79 of 1936 on its file and to quash the proceedings. 





*C. M.P, Noi 1119-0f.1938. -< |» 4th April, 1938. 
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of the Board of Revenue in B. P. Mis. No. 3523 dated 9th 
October, 1936, in the said R. P. No. 79 of 1936. 


B. Jagannadha Das for Petitioners. 


N. Srinivasa Aiyangar for The Government Pleader on 
behalf of the Board of Revenue. 


L. S. Veeraraghava Aiyar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—=The petitioners ask for a 
certificate permitting an appeal to His Majesty in Council. 
They claim.to be entitled to a certificate under cl. (b) or 
failing that under cl. (c) of S. 109 of the Code of Civil 
Procedure. The petitioners desire to appeal from an order of 
this Court refusing to issue a Writ of Certiorari to the Madras 
Board of Revenue. Proceedings* were taken place under 
Chapter XI of the Madras Estates Land Act and as the result 
of those proceedings the Board of Revenue enhanced the rents 
of three villages by 374 per cent. The petitioners contended 
that by reason of S. 168 (2) read with S. 30 (b) of the Act, 
the power of the Board of Revenue was limited to an enhance- 
ment of 121 percent. This Court refused to order a writ to 
issue as it considered that the argument advanced was a 
fallacious one and had previously been rejected by this Court 
in Valluri Narasimha Rao v. The Ryots of Peddamamidipalli1. 
If the present application were made merely under S. 109 (c) 
of the Code of Civil Procedure, we should not be prepared to 
grant the certificate; but as we consider that the case does fall 
within cl. (b) of the section, the certificate will issue. 

Under cl. (b) a litigant has the right of appeal to His 
Majesty from any decree or final order passed by a High Court 
in the exercise of its original civil jurisdiction. It is conceded 
by the learned advocate for the respondent that the issue of a 
Writ of Certiorari means the exercise of original jurisdiction, 
but he says that.it does not mean the exercise of “ original 
civil jurisdiction” within the meaning of the clause. The 
distinction here is between “civil” and “ criminal”. The 
order complained of referred to a civil matter as opposed to a 
crimirial matter, namely, a decision of a Revenue Court in a 
revenue case. It wads admittedly passed in the exercise of 
original jurisdiction and in the circumstances it could only 


— A (1925) LL.R. 49 Mad. 499. 
* See (1937) 1 Madras Law Journal Reports Supp. p. 1. 
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have been passed in the exercise of civil jurisdiction. Therefore- 
it was an order passed in the exercise of ae) civil. 
jurisdiction. 


I might add that. the order s: the Board of Revenue which 
these applicants wished to have set aside directs the payment 
of large sums by way of increased. rents.. The order affects- 
the applicants to thé extent of Rs. 31,503-12-0 and it is not 
disputed that it is the intention of the Board of Revenue to 
extend the enhancement to the other villages of the Zamindari 
which when carried out, will mean an annual increase in the, 
rents of the tenarits by over Rs. 1,50,000 annually. The amount 
involved is, therefore, very considerable. The certificate will 
igsue on the usual conditions. l a , 


K. C. oo Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. | Justice VENKATASUBBA Rao aND Mr.’ 
Justice ABDUR RAHMAN, 


Sankaralingam Pillai and others’. : -Petitioners* (Respondents 
l i 8 to 10) (Defendants § to" 
10y > 
v. 
Arumugam Pillai and another `. Respondents (Petitioner- 
ie Py = Transferee-Decree-holder 
‘and 11th Respondent- 
Plaintif). i 


gë Merger—Doctrine of Assignee of promissory note becoming entitled to a` 
fourth share of the estate on the death of-the assignor in his own capacity as 
heir—Decree on the note, executable against others entitled to the three- 
fourths share. 


Where the plaintiff, the assignee of a promissory note obtained a TI 
against the executants of! the note and the seventh defendant the payee and 
the assignor, but the seventh defendant died and the plaintiff and defendants- 
8to 10, her reversionary heirs, became entitled each to a fourth’ share of the! 
property belonging to her, on the question whether the decree became un- 
executable by virtue of the doctrine of merger, 

Held, that the decree became unexecutable to the extent of'the one’ 
fourth share of the plaintiff, Defendants 8 to 10 could be proceeded against 
for the three-fourths of the amount of the decree. , 

Asia, Bibi v. Malik. Agiz Ahmad, (1931) LL.R. 54 All, 448 at 450. and 
Subramania Chetty v. Kasi ‘Chetty, A.LR. 1927 Mad. 937, followed. 

Muhammad Abdul Kadir Sahib v. Syed Abdur Kadir, (1926) 51 M.L.J.° 
443: ALR. 1926 Mad. 1141,!overruled. ~ ' 

* C. R. P. No. 1126 of. 1933,” 22nd April, 1938. 
l 


v3 
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` Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Tuticorin 
dated 1st March, 1933 and made in E. A. No. 844 of 1932, 
‘Small Cause Suit, No. 522 of 1930. 
© B. C. Seshachala Aiyar and V. K; Mahadeva S astry for 
‘Petitioners. 

S. Thyagaraja Aiyar for A. Swaminatha Aiyar for 

‘Respondents. 


The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This revision petition has been 
referred to a Bench as it raises an important question of law. 
The plaintiff, as the assignee of a promissory note, obtained a 
decree against defendants 1 to 6 the executants of the note 
(with whom we are not concerned) and the seventh defendant, 
the payee and the assignor, a Hindu female. The seventh 
defendant died and the plaintiff and defendants 8 to 10 her 
‘reversionary heirs became entitled each to a fourth share of 
the property held by her. The plaintiff then transferred the 
‘decree to the petitioner in the lower Court, who applied for 
execution; but nothing turns upon the transfer, asthe transferee 
stands in the shoes of the plaintiff. The question to decide is, 
has the decree become inexecutable by virtue of the doctrine 
of merger? The Court below has allowed execution and its 
orden is challenged here by defendants 8 to 10. 


"©. 21, r. 16, Civil Procedure Code, has been relied upon 
by their learned Counsel, but there can be no doubt that the 
provision does not in terms apply. It enacts that where a decree 
for the payment of money against two or more persons has 
been transferred to one of them, it shall not be executed against 
“the others. True, this rule applies, whether the transfer has 
been effected by operation of law or by act of parties., To give 
an example of the former class of transfer, let us suppose that 
A obtains a decree against X and Y, A dies and X as his heir 
becomes under the law the assignee of the decree. The rule 
‘enacts that the decree should be deemed extinguished -and that 
"X should not be permitted to execute it as against Y. But the 
case in hand is the converse of the illustration just put. If in 
the example given X dies and A as his heir becomes liable 
under the decree (which is very different. from becoming 
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entitled to rights under the decree), the section in terms, it is- 
obvious, does not apply. Here there has been no transfer of 
the decree and what is equally patent, there has been no. 
transfer in favour of one of the judgment-debtors—that being 
what the rule cited above contemplates. But apart from the 
letter of the section, there is a principle which it embodies, 
namely, where the decree-holder’s right and the judgment- 
debtor’s liability become united in one and the same individual. 
it stands to reason that the decree should be treated as satisfied.. 
The question then is, whether there has been such a merger 
in the case as to render the decree inexecutable. As has been 
pointed out by Sulaiman, C. J. and. Young, J., complete merger 


involves the co-extensiveness of the right and the liability 


(Asia Bibi v. Malik Aziz Ahmadi). Lut us now look at the 
position that has resulted from the death of the seventh defen- 
dant. The plaintiff has remained the judgment-creditor, but 
who are those that have become the judgment-debtors? The 
plaintiff himself and defendants 8 to 10. In other 
words, the plaintiff holds a decree against himself and the- 
three other persons. To the extent to which the plaintiff has- 
become partially liable under the decree, to that extent there- 
has undoubtedly been a merger. But the consequences of a. 
partial merger are totally different from those of a complete 
merger. Let us again take an example. 4 obtains a decree 
against X for Rs. 300; X dies leaving A, B and C as his heirs,. 
each being entitled to an equal third of his estate. The true 
position then 1s, that A has a decree against A, B and C; the 
decree is extinguished to the extent of A’s share, but he can. 
execute it against B and C to the remaining extent of Rs. 200.. 

This is in consonance with reason and justice, but the learned 
Counsel for defendants 8 to 10 contends on the authority af 
Muhammad Abdul Kadir Sahib v. Syed Abdur Kadir?,. 
decided by Madhavan Nair, J., that the decree has become 
inexecutable in its entirety. That is a decision we are unable- 
to follow, as it ignores the distinction between a partial and a 
complete merger. Indeed, this'case must be treated as having 
been overruled by a later Bench decision (Subramania Cheity- 
v. Kasi Chetty3) to which Madhavan Nair, J., was a party.. 








1. (1931) LL.R. 54 All. 448 at 450. 
2. (1926) 51 M\L.J. 443: A.LR, 1926 Mad. 1141. 
3. _A.LR. 1927, Mad, 937. 
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The learned Judges there purport to distinguish the earlier 
case; but as has been pointed out in Asia Bibi v. Malik Aziz 
Ahmad! already referred to, it is difficult to discover on what 
basis the decision has been distinguished. The later ruling is 
clearly opposed to the earlier one and in our opinion lays down 
the correct principle. The Allahahad High Court in the decision 
already cited has discussed the matter clearly and adopted the 
same view. 


But ident’ the same Dno the Allahabad case and 
the Madras Bench case have applied it differently. In the 
former, the decree has been treated as having become satisfied 
pro tanto; in the latter, the judgment-creditor hasbeen directed 
to execute his decree in its entirety against the entire property 
both in his possession and in the possession of the other heirs. 
In our opinion, the more logical course is that adopted in the 
Allahabad case. In so far as the judgment-creditor and the 
judgment-debtor happen to be the same person, to that extent, 
it is reasonable and correct on principle, to hold that the decree 
is satisfied. In the ultimate result it makes no difference or, 
to be more accurate, it ought to make no difference, which of 
these two methods in the process of execution is adopted, for, 
it must be noted that the real rights of parties can be worked 
out only in a suit for contribution. Let us suppose, for instance, 
that A obtains a decree against B the principal debtor and C 
the surety. A transfers the decree to C, which thereupon must 
be treated as having become satisfied for the purpose of execu- 
tion. But that does not prevent C from pursuing his remedy 
against B by a suit for contribution. 


In ‘the result, we must hold that the decree has become 
inexecutable to the extent of the one-fourth share of the plain- 
tiff. Defendants 8 to 10 can be proceeded against for the 
three-fourths of the amount of the decree that has been passed. 
The execution petition will therefore be remitted to the lower 
Court for being dealt with in the light of our judgment. 


We direct that each party. shall bear his costs both here 
and in the Court below. 


K.C. . —— Petition remanded.. 





1. (1931) LL.R, 54 All, 448'at 450, 
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aN THE HIGH." COURT OF JUDICATURE AT MADRAS. 


“ PRESENT -—Mr. Justice Horwitt. 


Shanmuga Pandaram: P a. Petitioner* (Counter- 
: Petitioner) 
K. Ponnuswami Aiyat and others .. Respondents (Peti- 
tioners). 


Criminal Procedure Code (V of 1898),S. 144—Procession—Rights of 
parties to conduct—Grounds to be sufficient for passing an order, 

Ordinarily, those responsible for law and order should see that persons 
exercising their rights have the support of the Police and the Magistracy ; ; but 
cases do arise where in thé interest of public peace, persons should be pre- 
vented from exercising their rights. Unless the Magistrate is satisfied that 
the persons had no bona fide desire to: conduct the procession in peace he 
should not pass an order under S. 144 and refuse them protection in the 


‘exercise of their full rights. 


Petition under Ss. 435 and’ 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 


‘of the Court of the Additional District Magistrate of Tanjore, 


dated 25th September, 1937, and made in M. C. No. 49 of 


(1937 (M. C. No. 13 of 1937 on the file of the Court of the 
‘Second Class Stationary Magistrate of Nannilam). 


A. S. Sivakaminathan for Petitioner. 
V.T. Rangaswami Aiyangar and K. Ramaswami. Aiyangar 


‘for Respondents. 


N. Somasundaram inp The Public Prosecutor on behalf of l 


the Crown. 


The Court hide the following 
OrpEr.--In 1936 the Adi Dravidas of Peralam began to 


-conduct processions in honour of Sri Thiruvalluvar, to the 
„annoyance of the caste residents of the village. On the occa- 
-sion to which this Criminal Revision Case relates they wished 


to take a procession through the four streets along which the 
car is taken at the annual car festival and through which the 
caste Hindus conduct, their procession. The Stationary Sub- 
Magistrate, Nannilam, and the Additional District, Magistrate 
of Tanjore were of opinion that the Adi Dravidas were putting 
forth fresh claims and thereby causing ‘annoyance to the resi- 
dents of Peralam who have houses on the processional route; 


‘and an ‘order under S. 144 was therefore passed. 





FCA RSC. No. 844 of 1937, 000 “28th March, 1938. 
(Crl. R. P. No. 792 of 1937.) nse 
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i ~ Although the order under S. 144 has long ago worked itself 
out; yet it is urged for the petitioner that this petition ‘should 
be considered on its merits, as‘otherwise the same situation 
will arise in stbsequent years. .There:can be no doubt that the 
Adi-Dravidas have a civil right to take a procession along-all 
public streets, just as any other.persons may have: “whereas 
the caste residents have no right at all to object. Ordinarily, 
those responsible for law and order should see that persons 
exercising their rights have the support ‘of the Police and the 
Magistracy ; but cases do of course arise where in the interest 
of public peace, persons should be prevented from exercising 
their.rights.. If the Adi-Dravidas, for example, are anxious 
to conduct.this procession, not to honour Sri Thiruvalluvar, 
but in order to, irritate and annoy. the caste residents of those 
_ streets, then the Magistrate would be justified in placing some 


. restraint upon. their processions; but unless the Magistrate is. 
satisfied that the Adi-Dravidas had no bona fide desire to do- 


honour to the Saint he should not pass an order under S. 144 
unless he is quite satished that there is no other means within 
his power of preventing a breach of the peace.. The fact that 
the Adi-Dravidas have been exercising restricted rights in the 
past was rightly taken into account; but it is not itself a suff- 
cient ground for refusing them protection in the exercise of 
their full rights. With these remarks this petition is dismissed. 


K. C. Petition dismissed.. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice: PANDRANG Row. 


Nemichand Parakh © .. Petttioner* (Accused). 


Penal Code (XLV of 1860), Ss. 435 ia: PS ages of goods—Sub- 
bledge of goods pledged—Legality—Prosecution for, criminal breach of trust 
Barat ode ai teal ee (1872), S. 179. 


_ The words “a person” in S. 179 -of the Contract Act include a pledgee as. 
he has a limited interest in the goods pledged with him. - The pawnee or 
pledgee of the goods has the right to make a sub-pledge of the goods pawned 
to him to the extent of his interest, arid he cannot be prosecuted” for criminal. 
breach of trust: merely because he effects such a sub-pledge of the goods. 
pledged to him. , F 

Donald v. Suckling; (1866) 1 o. B. 585, telied on 7 
- Proceedings; 237d May; SAA 6 M. H, CR; (App: ) 28, considered. 





Cr, RC No, 747 of 1937... a x 26th January, 1938, eee 
“1 CER.P. Nò. 700 of 1937. Than, RG 
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, Petition tinder Ss. 435' and 439 of the Code, of Criminal 
Procedure, 1898, praying the High Court to revise. the judg- 
ment of the: third Presidency Magistrate of the Court .of 
Presidency » SOR Eemere; Madras, in .C.-C..No. 565 oF 
1937. 


V.T: Rangaswainy Aiyangar and P. Ss: Kothandapant ‘for 
Petitioner. 


The Crown Prosecutor (T.S. Anantaraman) on behalf of. 


the Crown. o i 


. The Court madeithe following . 


ORDER :—The pétitioner in this case, Nemichand Parakh,. 
was convicted of criminal breach of‘trust on three counts and 
sentenced ‘to undergo rigorous imprisonment for six months. 
on each count, the three sentences to run concurrently. -The 
charge against him was, “that you ‘on or ‘about the under- 
mentioned: dates at- ‘Madras being entrusted with properties. 
stated below committed criminal breach ‘of ‘trust (1) on or 
about 4th April, 1935, gold chain of the value of Rs. 175 belon- 
ging to P.W. 1; (2) lon or about 18th September, 1935, ruby 
necklace ‘of the valué of Rs. 50 belonging to P.W. 3; and (3) 
on or about-21st March, 1936, ring of the value of Re: 12-8-0- 
belonging to P.W. 1”: The dates given in the charge are the 
dates on which the actual pledges were made of these jewels 
by the prosecution witnesses concerned with the accused. It 
is not pretended that the receipt of the pledged jewels was. 
itself a criminal breach of trust. Presumably the criminal 
breaches: of trust alleged against the accused were the sub-. 
pledges effected by the accused of the same jewels, for the- 
same amounts, and on the same dates as the pledges with his. 
financiers or Khatadars Kanhiya Lal P.W. 6 and Amir Chand 
P. W.7. Itis unfortunate that the charge should have been: 
so badly drawn up as not to indicate clearly to the accused. 
what it was that wasicharged against him as criminal breach. 
of trust. It is however now conceded that what was charged 
against the accused. was that the accused’ s sub-pledging all the- 
jewels on the same dates for the same: amounts amounted to 
criminal breach of trust. . This raises a pure question of civil: 
law, that is, whether, such sub- pledging to.the same, extent, that- 
is to say, for the” same amount as’ the debt. for which thë- 
original pledge was waded is a wrongful act,..for if: such sub-- 
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pledging was within the rights of the pledgee, that is the peti- 
tioner,any sub-pledging by him cannot be regarded as amounting 
to a criminal offence, as it is obvious that what a man does 
within the limits of the right given to him by the law cannot 
amount to a criminal offence. The question was perhaps at 
one time not entirely free from doubt, but it is clear to me 
that the authorities on the point are in favour of the petitioner’s 
contention, namely, that as pledgee, he had a‘ right to sub- 
pledge to the extent of his interest in the pledged properties. 
The law on the subject in this country is to be found in S. 179 
of the Indian Contract Act IX -of 1872 which runs as 
follows :— 

“Where a person pledges goods in which he has only a limited interest, 
the pledge is valid to the extent of that interest.” _ 

The words ‘a person’ found in this section would certainly 
include a pledgee, if it can be: said that he has a limited inte- 
rest in the goods pledged with him. . The leading English case 
on the point is Donald v. Suckling1. In that case the following 
passage from Story.on Bailments is quoted without dissent, 
namely: 

“the pawnee may; by the common law, deliver over the pawn into the 
hands of a stranger for safe custody without consideration; or he may sell 
or assign all his interest in. the.pawn; or he may convey the same condi- 
tionally by way of pawn to another person, without in either case destroying 
or invalidating his security. ` But if the pawnee should undertake to pledge 
the property for a debt beyond his own . . . . . it is clear that in such 


a case he would be guilty of a breach of trust; and his creditor would acquire 
no title beyond that held by the pawnee.” 


This statement of the law in Story on Bailments and 
Donald v. Suckling! which was a case of 1866 were in all pro- 
bability the source from which the rule laid down in S. 179 of 
the Indian Contract Act of 1872 was taken. In any case it is 
not contended that the Indian lawon. the subject is diiferent 
from the-English law. . In Donald v. Suckling1, it is clearly 
laid down that the pawnee has a special property in the pawned 
goods, that is, he is invested with a right which is something 
more than the mere right of possession as in the case of a 
lien. Cockburn, C.J., describes it as a right to deal with the 
thing pledged as his.own, if the debt be not paid and the thing 
redeemed at the appointed time; it is also described as inchoate 
tight of .property conferred upon him by the contract. In 


am me 
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Halsbury’s Laws of England, Vol. 25, Hailsham Edition, it is 
stated that: 


“the pawnee’s special property in the thing pledged may be assigned to a 
third party by way of assignment of the pawnee’s interest or of a sub-pledge 
by him. Such a transfer is not inconsistent with the contract of pawn so long 
as it purports to transfer no more than the pawnee’s interest against the 
pawner, the pawnee in the meantime being responsible for due care being 
taken for the custody of the property.” 


It is unnecessary in my opinion to go further into the 
matter as the authorities already quoted are sufficient to show 
that the pawnee or pledgee has the right to make a sub-pledge 
of the goods pawned to him to the extent of his interest, and 
that is exactly what the petitioner did in the present case. My 
attention has been called by the Crown Prosecutor to the pro- 
ceedings of the High Court in Proceedings, 23rd May,} in which 
it is stated that a person who pledges what is pledged to him 
may be guilty of criminal breach of trust where the disposal 
is in violation of any direction of law or contract, express or 
implied, prescribing the mode in which the trust ought to be 
discharged and when such disposal is done with a dishonest 
intention. There is nothing in the present case to show that 
there was any express contract, taking away the right given by 
the ordinary law to make a sub-pledge and there is certainly 
no other evidence to show that the sub-pledges were made 
with a dishonest intention. On the other hand, there is no 
reason to suppose that the defence of the petitioner on this 
point, namely, that he was doing this in the regular course of 
business, is not true. Apparently the petitioner is not a man 
with a large capital.and he carries on his money-lending 
business by lending money on pledge of jewels and getting the 
capital necessary for the purpose of sub-pledging the same 
jewels with his financiers for the same amounts at a lower rate 
of interest. There is nothing to show that this course of 
business was followed with any dishonest intention. The High 
Court in the proceedings mentioned above also stated that 
great caution ought to be used in drawing the inference of 
dishonesty from a breach of duty imposed by civil law and 
that whether it should be drawn or not is a question to be 
decided in each particular case.’ The High Court also added 
that: 7 

“when the law bearing upon the cage is doubtful, Donald v. Suckling”, it 





1. (1871) 6 MELGR..(App.).28. ©- 2 (1866) 1 Q.B. 585, 
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would be most indiscreet to raise the inference of dishonesty against a ‘man 
who has mistaken it, simply because he has mistaken it.” 


It would therefore follow that even if the view that I have 
taken of the rights of the petitioner in this case is not correct, 
still the petitioner must be deemed to have acted honestly under 
the mistaken belief as to the extent of his rights as pledgee, 
and the sub-pledges of the pledged goods cannot be regarded 
as amounting to criminal breach of trust. It is unfortunate 
that this aspect of the case was not dealt with by the learned 
Magistrate but it is quite possible that this omission is due to 
the fact that this aspect was not brought to his notice either by 
the prosecution or by the accused. In any case, the unfortunate 
result is the conviction of a man in respect of acts done by 
him within the exercise of his rights, and the only consolation 
is that he was let on bail very soon after he was committed to 
jail as a result of the conviction.. In my opinion he ought 
never to have been prosecuted. If the prosecution had informed 
itself of the law on the subject, as it ought to have done, there 
would have been no prosecution at all, as it would have then 
been found that, according to the case for the prosecution itself, 
no offence had been committed. The conviction and sentence 
are set aside and the petitioner is acquitted honourably. His 
bail bond is cancelled. E 

B.V.V. esas! Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row AND Mr. JUSTICE 
VENKATARAMANA RAO. ! 


Kambham Kaveri Rangiah Chetty 


and others > .. Appellants (Plaintiffs) 
ou ; 
Khaji : Syed Hassumiah and : 

others ~.. Respondents (Defendants). 


Indian Penal Code, S. 296—Communal strife regarding: music before 
mosque—Decree of lower court allowing music with an exception prohibiting 
it during the hours of public congregational worship i in the mosque according 
to the Islamic religion— Propriety of such a decree-—-Modification if necessary. 

In a dispute between the Muhanimadans and the Hindus of a place re- 
garding music before the mosque,whether music could be played during the 
time of worship, the District Judge decreed that the Hindus were permitted 
to conduct procession with music.‘except during the hours of public congre- 
gational worship in the mosque according to the Islamic religion’ and this 
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was objected to by the Hindus who were met by the cross-objections of the 
Muhammadans saying that because some congregational worship was going 
on at all hours of the day and night music should be stopped at all times and 
not merely during particular hours, _ 


Held, (1) that the objection of the Hindus was not sound asit is clear 


‘that to play music when public congregational worship was going on in the 


mosque would practically amount to an offence under S. 296, Indian Penal 
Code, and would certainly be a serious infraction of the Muhammadans’ 
right to engage in public congregational prayer without disturbance. 

(2) That in view of the existing state of law it would be impossible also 
to prohibit music at all times in front‘of the mosque. 


(3) Hence if the exception in the decree of the lower court was to be 
made to operate within the area constituted bya circledrawn round the 
mosque building proper of a radius of fifty yards “the centre of the mosque 
being treated for the purpose as the mosque”, it would in all probability 
prevent any real disturbance of public congregational worship in the mosque. 


Appeal against the decree of the District Court of 
Cuddappah in O. S. No. 24 of 1929. 

B. Somayya and S. Subramania Sastri for Appellants. 

B. Pocker and K. T. M. Ahmed Ibrahim for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row,J.—This appeal arises out of a dispute 
between the Muhammadans and the Hindus of Muddanur in 
the Cuddappah District, the Hindus being the plaintiffs who 
sued fora declaration of their rightto carry in procession their 
idols with the usual accompaniments through the public streets 
of the village attended with music and also their right to go in 
procession on occasions of marriage, etc., with music. The suit 
was one of the usual type that comes to Courts now and then 
when the two rival communities claim protection from each 
other and cannot bring themsélves to respect each other’s 
feelings. The law is fairly well-settled as regards the rights 
of the different communities in this matter and the rights which 
the law will recognise and declare have been clearly laid down 
from Muthialu Chetti v. Bapun Saibi onwards. It is enough 
to refer to the decision of the Judicial Committee in Manzur 
Hasan v. M uhammad Zaman? and the discussion of the general 
principles contained in a later Allahabad case Muhammad Jalil 
Khan v. Ram Nath Katuas. Generally speaking, the law laid 
down by this High Court: was: raccepted by the Privy Council 
as correct. À 





1i (1880) LL.R. 2 Mad. 140. 
2, (1924) 48 M.L.J.23: L.R. 52 LA. 61: LL.R. 47 All. 151 (P.C.). 
l 3." (1930) LLR. 53 Ali. 484. 
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There is really no dispute about the facts in-this case and 
the rights of the parties are equally not in dispute, for the law 
is well-settled. Any community can use a public street for 
processions attended with music provided that they do not 
thereby cause a disturbance to any other community when 
assembled for prayer or worship. In this connection, reference 
may be made to Ss. 296 and 298 of the Indian Penal Code. 
The decree given by the Court below, that is, the District Judge 
of Cuddappah is to the following effect :— 


“(1) That the plaintiffs are entitled to carry in procession the idols of 
their Gods and sudibandies and panyaram, carts, etc., through all the public 
streets of Muddanur, attended with music of all kinds on all lawful and 
‘customary occasions of feasts or festivals, whether synchronising with the 
Mohurram or not, and are entitled also to go in procession on occasions of 
marriage and other events in the public streets attended with music of all 
kinds, except during the hours of public congregational worship in the 
mosque according to the Islamic religion, and subject to any lawful orders 
or directions by the Magistrates or the police for preventing breaches of the 
public peace or obstructions of the thoroughfares or for other matters 
mentioned in S., 144 of the Criminal Procedure Code or under other statutory 

provisions for regulation of traffic; 


(2) That the defendants and other Muhammadans of Muddanur are 
hereby restrained by means of a permanent injunction from objecting and 
obstructing or otherwise interfering with the exercise of the abovesaid rights 
by the plaintiffs and other Hindus of Muddanur.” 

The appellants who are the Hindu plaintiffs object to the 
inclusion of the words in the decree, namely, 


“Except during the hours of public congregational worship in the - 


mosque according to the Islamic religion.” 


They further contend that the exception should be confined 
only to music in front of the mosque and not anywhere else in 
any public street. There is a Memorandum of Cross-objections 
filed by the Muhammadan respondents and their complaint is 
that congregational worship goes ‘on throughout all hours of 
the day and night, and that music should be stopped in the 
front of the mosque at all times and not merely during parti- 
cular hours. Apparently both parties would prefer the times 
of the congregational worship to be prescribed in the decree if 
music is to be prohibited only during the hours of public 
congregational worship, but there is no evidence in the record 
of the case which would permit the determination of these 
hours nor can the parties agree before us as to what the hours 
are or should be. It is therefore not possible for us to be more 
particular than the Court below has been in fixing the intervals 
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donr which musie should not be permitted in the neighbour- i 
hood of the mosque. ` 


So far as the objection of the appellants is concerned to 
the exception introduced in the decree, we are of opinion that 
the objection taken-is not sound, for, it is clear that to play 
music when public congregational worship is going on in the 
mosque would practically amount to an offence under S. 296 
of the: Indian Penal Code and would certainly be a serious 
infraction of the Muhammadans’, right to engage in public 
congregational prayer without disturbance. We therefore think 
that the learned District Judge was right in introducing the 
exception, though he should have limited that exception to the 
neighbourhood of the-mosque prescribing a certain radius with 
the mosque as the centre inside which area there should be no 
music during the hours of public congregational worship iù the 
mosque. As the decree stands, the exception reads as if while 
public congregational: worship is going on in the mosque, no 
procession with music could go along any public street 
anywhere. This was obviously not meant by the learned 
District Judge, and even if he did mean it, there is no justifica- 
tion. for prohibiting music everywhere in the village. .The 
complaint of the Muhammadan, respondents has no doubt a 
certain’amount of practical common sense behind it in view of 
the fact that it would not be easy in a village like Muddanur 


. to know exactly when public congregational worship is going 


on and there might be some difficulty in the way of ‘the police 
protecting the rights of the one community from attacks by 
the other community. Nevertheless, though there is something 
to be said in support, of the suggestion of the respondents, 
namely, to prohibit music‘in front of the mosque at all times, 
as a practical solution of, the ever-recurring disputes that occur 
between the two communities, it is not possible to give a judicial 
imprimatur to ‘such a solution as that would be inconsistent 
with the-law as laid down for very many years. It is therefore 
impossible in view of the existing state of the law to prohibit 
music at all times in front of the mosque. Such a-suggestion 
was considered in more than one case and was negatived, 
and we are unable.to give effect to it-as the law stands at 
present. It therefore.follows that the only change that has. 
to be made in the decree of the Court below is to make it: clear 
that the-exception, contained in the decree is limited only’ to a 
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certain area round the mosque. We consider, in the circum- 
stances, that if the exception is made to operate “within the 
area constituted by a circle drawn round the mosque building 
proper of a radius of fifty yards (the centre of the mosque 
being treated for this purpose as the mosque)”, it would, in 
all probability, prevent any real disturbance of public congre- 
gational worship in the mosque. The words enclosed in 
inverted commas in the preceding sentence will therefore be 
inserted in the decree after the words “the Islamic religion”. 

Subject to the above modification in the decree both the 
appeal and the Memorandum of Cross-objections are dismissed ; 
in the circumstances of the case, the parties will bear their own 
costs. 


K. C. Appeal and Memo. of Objections dismissed. 


, : PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 


PrEsENT:—Lorp WricHT, Sir Sumani Lat AND SIR 
Grorce RANKIN. 


The Secretary of State .. Appellant® 
v. 
The Bank of India, Limited .. Respondents. 


Indian Securities Act (X of 1920), Ss. 12 and 21—Efect—Renewal of 
Government promissory note—Forged endorsement forwarded to Bank— 
Renewal of note without taking security—Recovery of damages by owner of 
note—Suit for indemnity by Secretary of State against Bank—Claim based 
on implied indemnity under common law—Maintainability-—Re presentation of 
Bank—Discretion conferred on Government Officer to renew note—Effect— 
Interpretation of statutes—Modification of pre-existing law. 

One G was the indorsee of a Government promissory note. A broker 
named A having-possession of the note on -G's behalf forged her indorse- 
ment to it in his favour and indorsed it for value to the B bank. The B bank, 
acting in good faith, applied to the Public Debt Office under the Indian 
Securities Act,-1920, to have a renewed promissory note payable to them in 
exchange for the note which they gave up in exchange. G becoming aware 
of the fraud practised by A sued the Secretary of State in conversion and 
recovered damages. The Secretary of State then sued the B bank claiming 
to be indemnified against the loss sustained on the principle that the Public 
Debt Office had issued the renewed note at the request of the B bank and was 
accordingly entitled to be indemnified against the damages resulting from 
the fact that what had been done involved an injury-to a third party’s rights. 

Feild, that an undertaking to indemnify the Secretary of State should be 
implied from the request of the B bank for the renewal of the note, that the 
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fact that the Government Officer issuing the renewed note had a discretion in 
acting on the assertion of the applicant did not modify the law in this respect, 
and that the Secretary of State was consequently entitled to the indemnity 
claimed. The Secretary of State was not debarred from: relying on an 
indemnity implied under. the common law of India merely because S. 21 of 
the Indian Securities Act provides for an express indemnity in sucha case. 
S. 21 in this respect should be construed as giving an added statutory right 
which is different from and in no ‘way inconsistent with the common law 
right. The: latter right however is, not complete merely because the Officer 
has acted upon the request; to make it effective it is further necessary that 
the act must turn out to be injurious to the rights of a third party. 


Dugdale v. Lovering, (1875) L.R. 10 C.P. 196; Sheffield Corporation v. 
Barclay, (1905) A.C. 392 and A. G. v. Odell, (1906) 2 Ch, 47, referred to. 


A statute is prima facie to be construed’as changing the law to nò greater 
extent than its words or necessary intendment require. 


Decision of the Bombay High Court reversed. 


Appeal from a decision of the High Court, Bombay, in its 
appellate jurisdiction (Beaumont, C.J.and Rangnekar, J.) dated 
10th September, 1936, affirming a-decision of that Court in its 


ae original civil jurisdiction (Wadia,J.) dated 6th March, 
36 


H. U. Willink, K.C. and Sir T.J. Strangman for Appellant.— 
The provisions of S, 21 of the Indian Securities Act, 1920, in no 
way limit the Government’s common law right to an indemnity 
where a request is made to the Securities Department for renewal 
of an old note: The section is. permissive. The express indemnity 
is something which the Government are entitled to ask for if they 
want it, for example, in cases where the personal solvency of par- 
ties involved is in doubt. To ask for the indemnity bond with two 
sureties which they could have required under the Act would have 
been ridiculous in the present case in view of the sum involved. 
The bank’s very request to the Government to issue them a new 
note in exchange for the old one involved an implied undertaking 
to indemnify the Government in respect of all claims arising out of 
compliance with the request. The bank made their application for 
renewal after they had been guilty, albeit in good faith, of an act 
of conversion in respect.of the old note, and it follows that they 
became liable by operation of law to ‘indemnify the Government 
against the subsequent claim of the true owner of the note. 
Moreover, the bank by tendering the old note warranted that they 
were the true owners of it and that’ they were entitled to a new. 
note; and that warranty, which turned out not: to be true, was a 
part of the new contract which a renewal constitutes. Counsel 
referred to Hunsraj Parmanand v. Ruttonsee Waljil, Mascarenhas 





1. (1899) I.L.R. 24 Bom. 65. 
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vi Mercantile Bank of India, Ltd.1 and Mercantile Bank of India, 
Ltd: v. Mascarenhas?. 


Sir William Jowiit, K.C. and C.P. Harvey for Respondents— 
The holder of a bill of exchange does not, by presenting it for 
acceptance or payment, impliedly warrant or even represent 
that it is a genuine document or that he has a good title to it. See 
Guaranty Trust Company of New York v. Hannay & Co3 A 
person applying for renewal of a Government promissory note 
which he holds is in the same position as the holder of a bill of 
exchange. By S. 12 the prescribed officer must be satisfied of the 
justice of the applicant’s claim to renewal before he grants it. In 
those circumstances it would be an actual failure in his duty if the 
officer were to rely on any implied'warranty. An implied warranty 
by the applicant for renewal asto the genuineness of all the endorse- 
ments on a promissory note would be inconsistent with the provi- 
sions of the Act of 1920 in more than one way: for example, he 
would, if he were held to have given such a warranty, be in the 
- position of a person negotiating the note in the ordinary way of 
business, in which case the facilities for renewal specially provided 
by the Act would have no purpose. Again, even if there were any 
evidence that the respondents gave an implied undertaking of in- 
demnity when applying for renewal, which, it is submitted, they 
never did, the rights and duties of the prescribed officer in relation 
to the whole transaction of renewal are inconsistent with such an 
undertaking and with reliance by the officer upon it. For the Act 
places the Government in a position to require an express in- 
demnity, and, in fact, to insist upon having it, That ability to have 
an express indemnity precludes the Government from relying on 
animplied indemnity. The application for renewal involved no 
assertion of title by the applicant, and the granting of the request 
by the officer was consequently not the result of any assertion as to 
title by the applicant for renewal, The renewal was effected by 
thé officer on his own responsibility and judgment, and his decision 
to effect it was a judicial or semi-judicial decision in view of his 
right to refuse the application in the event that an express in- 
demnity which had been asked for was refused. Counsel referred 
to Sheffield Corporation v. Barclay’, ` 


2nd.May, 1938. Their Lordships’ judgment was delivered 
by 

Loro :Wricat.—This is an appeal from a judgment of 
the High Court in appeal at Bombay, which affirmed a judg- 
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ment of Wadia, J., as trial- Judge.. These judgments rejected’ 
the claim of the appellant to be indemnified by the respondents 
against a liability, which he had incurred and been compelled 
to satisfy in the circumstances of the case which were shortly 
as follows. A lady named Gangabai was the indorsee and holder 
of a Government promissory note for Rs. 5,000. A broker 
named Acharya, having possession of the note on the lady’s 
behalf, forged her indorsement to it in his favour and indorsed 
it for value to the respondents. The respondents, acting in 
good faith, applied to the Public Debt Office under the Indian 
Securities Act, 1920, to have a renewed promissory note payable 
to them issued in exchange for the note which the respondents 
gave up in exchange. The lady, becoming aware of the fraud 
practised by Acharya, and the dealing with her note on the 
part of the respondents and the appellant, which constituted a 
conversion of her property by either or both as well as by 
Acharya, sued the appellant in conversion and recovered the 
appropriate damages. The appellant then brought the present 
action against the respondents, claiming to be indemnified 
against the loss thus sustained by him, on the principle that the 
Public Debt Office had issued the renewed note at the request 
of the respondents and was accordingly entitled to be indemni- 
fied against the damage resulting from the fact that what had 
been done involved an injury to a third party’s rights. So 
far as the renewed note was concerned, it was rightly accepted 
on both sides before their Lordships that it constituted a new 
contract between the Government and the respondents which 
was not affected by the circumstances in which it was issued, 
and certain contentions raised in the Courts below were 
abandoned by the appellant. Only questions of liability and 
of principle were argued before their Lordships, matters of 
amount being left for subsequent settlement if the necessity 
should arise. 


It is convenient first of all to refer to the material sections 
of the Indian Securities Act, 1920, which, having replaced the 
repealed Act of 1886 dealing with the same matters, now 
regulates the legal position of:these Government promissory 
notes. Such notes circulate in large numbers in India; hence 
the importance to the parties and to the Indian public generally 
of the question of principle involved in this appeal. It appears 
from the print of the note in question contained in the record 
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that the note was originally issued in 1854 and payable to a 
named payee or order. The actual note in question was a 
renewal note which had been issued in April, 1925. On its 
back spaces -had-.been provided for 10 indorsements. The 
forged indorsement occupied the fifth space, and Acharya’s 
indorsement to the respondents-occupied the sixth space. At 
the, foot of these spaces was a receipt signed by the respondents 
for a renewed note in lieu of the ‘note. -It is clear that the 
system of renewing notes is largely used in ordinary practice. 
It is obviously convenient to have a clean note, in addition to 
the circumstance. that in the course of years the spaces available 
for. indorsements become exhausted: And. the holder of a 
renewed note obtains a new promise from the Government free 
‘from any equities or disputes. which might have attached to 
the prior note. S. 16 of the Act provides in terms that a 
renewed Government promissory note is to be deemed to 
constitute a new contract between the Government and the 
person to whom it is issued and all persons deriving title 
through him. 


The Act contains express provisions for regulating the 
issue of renewed notes. In particular, S. 12 provides that, 
subject to the provisions of S. 13, a person claiming to be 
entitled to a Government promissory note may on applying 
to the prescribed officer and on satisfying him of the justice 
of his claim and delivering the promissory note receipted in 
the prescribed manner, and paying the prescribed fee, if any, 
obtain from such officer a renewed promissory note payable to 
him. S. 13 deals with a case where there is a dispute as to the 
title to one of these notes, and enables the officer to refuse to 
act save on a judicial decision or on the result of a formal 
enquiry. S. 21, on which the judgment under appeal was based, 
provides that notwithstanding anything in certain specified 
sections, including S. 12, the prescribed officer-may, in.any 
case arising, (7) issue’ a renewed'security upon the appli- 
cant’s giving the prescribed indemnity against- the claims of 
all persons claiming under the security so renewed, or (ü) 
refuse to issue ‘a renewed: security unless such- indemnity is 
‘given. ‘ Rules have been made‘under the Act to “prescribe” the 
indemnity which may be exacted’, which is to -be a bond of the 
-applicant with twovsureties in double the~face amount-of the 
note. ern Oe es Ph cn aa a a F 
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In the present case the Government officer, when issuing 
the renewed note to the respondents, did not exact. a security 
under S. 21. The question is whether- the appellant is debarred 
from relying on an indemnity implied under the common law 
of India, which, in this respect, is identical with that of Eng- 
land. The statement’ of the principle under which such an 
indemnity is implied: is stated by Lord Halsbury, L.C., in 
Sheffield Corporation. v. Barclay? to be correctly expressed in a 
quotation from counsel’s argument in Dugdale v. Lovering?, 
which runs as follows: 

“Itis a general principle of law when anact is done by one person at the 
request of another which act is not in itself manifestly tortious to the 
knowledge of the person doing it, and such act turns out to be injurious to 


the rights of a third party, the person doing it is entitled to an indemnity from 
him who requested that it should be done.” 


This principle, which in England must now be read in 
connection with recent legislation as to contribution between 
tortfeasors, is of the widest general application. It is often, 
as in the statement by Lord Davey in the same case, to which 
reference will shortly be made, said to be based on a contract 
implied by law, the request importing a promise to indemnify 
the other party against the consequences to him of acting upon 
the request. But in the words adopted by Lord Halsbury it 
is merely said that the person is entitled to an indemnity. The 
fiction of a contract implied by law adds nothing, though it 
may seem to justify the Court in holding as a matter of law 
that the party is entitled to the indemnity on the basis that the 
assertion by the applicant of his request is the offer of a pro- 
mise to indemnify if the other party acts upon that request to 
his damage. Sir William Jowitt has contended that the neces; 
sary elements are the assertion and the action taken upon that 
assertion by the other party. He has contended that neither 
element is present in the case of the performance ofa statutory 
duty like that in question. . There was, he says, no assertion. by 
the respondents but only a claim in respect of which .the 
Government official had to act on his own responsibility and 
judgment. His conduct, it is said, was not ministerial, but 
judicial or,semi-judicial, since the statute by S. 21 gave him the 
right to refuse the renewed note except on the.terms of his 
being, granted the prescribed indemnity. Reliance was. parti- 
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cularly placed on the form in which the rule was stated by 
Lord Davey in Sheffield Corporation v. Barclay! where Lord 
Davey thus stated the principle:-— 

“I am further of opinion that where a person invested with a statutory 
or common law duty of a ministerial character is called upon to exercise that 
duty on the request, direction, or demand of another (it does not seem to 
me to matter which word you use), and without any default on his own part 
acts ina manner which is apparently legal but is, in fact illegal and a breach 
of the duty, and thereby incurs liability to third parties, there is implied by 
law a contract by the person making the request to keep indemnified the 
person having the duty against any liability which may result from such 
exercise of the supposed duty. And it makes no difference that the person 
making the request is not aware of the invalidity in his title to make the 
request, or could not with reasonable diligence have discovered it.” 

It seems that it was on this line of reasoning that Wadia, 
J., decided in favour of the respondents. Beaumont, C.J. (with 
whose judgment Rangnekar, J., agreed) was not prepared to 
accept this reasoning, but preferred to rest his decision upon a 
different ground which will be explained later in this judgment. 
Their Lordships are with respect unable to agree with Wadia, 
J. Lord Davey, in their opinion, did not mean, when he used 
the word “ministerial”, to indicate that the act done must be 
done without any element of choice, deliberation or decision on 
the partof the doer. All, it seems, that he meant was that the 
official had no interest except to perform his statutory duty. 
But the mere performance of that duty may involve some 
degree of deliberation and judgment. Thus in Sheffield Cor- 
poration v. Barclay! which dealt with the requesting of trans- 
fers of stock in the Corporation’s register, the indemnity was 
implied though S. 30 (1) of the Sheffield Corporation Act, 
1883, provided that “the Corporation or the registrar before 
allowing any transfer of stock may, if the circumstances of 
the case appear to them or him to make it expedient, require 
evidence of the title of the person claiming a right to make the 
transfer”. Similarly in 4.G. v. Odell8, the Court of Appeal 
were, it seems, prepared to hold that a person who, acting in 
good faith, brought to the Land Registry a transfer apparently 
executed by the registered proprietor of the piece of land, but 
in fact a forgery, became subject to a contract implied by law 
to indemnify the person, whose duty under the Land Transfer 
Acts was to register transfers, against any liability resulting 


1. (1905) A.C. 392 at 399, - : 2.. (1906) 2 Ch. 47. 


P,C. 
Secretary 
of State 
v. 
Bank of 
India, Ltd.. 
Lord 
Wright. 


P.C. 
Secretary 
of State 

v. 
Bank of 
India, Ltd. 

Lord 

Wright. 


176 THE MADRAS LAW JOURNAL REPORTS. [1938 


from the exercise of the duty. There may indeed be cases 
where the person charged with the statutory duty.is also charged 
with the responsibility of deciding in a judicial or quasi-judicial 
capacity whether it is proper to exercise the duty in -any 
particular case, so that he could not be regarded as acting on 
the applicant’s request, but solely on his own statutory res- 
ponsibility. Such cases which are contemplated as possible 
in A.G. v. Odell1 would depend on the particular con- 
struction of the particular statutes, but would ‘involve 
considerations which are different from those presented in 
Sheffield Corporation v. Barclay? or A. G. v. Odelll, 
It is on the analogy of these latter authorities that 
in their Lordships judgment the present case must be 
determined. There is nothing anomalous in the presence of 
some element of choice or deliberation on the part.of the officer 
who is the person doing the act; so long as he proceeds on ‘the 
assertion or claim or direction or evidence of the applicant. 
Indeed, in the simpler type of case illustrated by Dugdale v. 
Lovering®, itis not necessary that the plaintiff should -have 
been other than a free agent. He may act on the defen- 
dant’s request not under compulsion but of choice. That does 
not, however, deprive him of the right, if the circumstances 
are appropriate, to the implied indemnity, though no doubt he 
may waive the right. Similarly, where the duty is statutory 
and must be performed if the statutory conditions are fulfilled, 
the fact that the official may have to see that these conditions 
are fulfilled, does not per se debar him from saying that he has 
acted upon the assertion or claim or request of the applicant. 
In this connection Beaumont, C.J., says, “If he [the prescribed 
officer] acts upon the request, I doubt if it is relevant to say 
that he has also considered the matter for himself”.- Their 
Lordships agree in this with the Chief Justice except that. they 
do not prima facie regard it as a matter of doubt. 


This view is fortified by considering the language of 
S. 12, which clearly puts the onus on the applicant: “. 2... e 
a person claiming to be entitled: to a Government promissory, 
note, may, [that is, is entitled] ón applying to ‘the prescribed 
officer, and on satisiying him of the, justice oF his ‘claim spd 
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delivering the promissory note receipted in the prescribed 
manner, and paying the prescribed fee, if any,” obtain the 
renewed note. “Claiming” involves an assertion of title; the 
act of applying is the applicant’s act; “satisfying” is, as Mr. 
Willink pointed out, in the active not passive and is a condi- 
tion to be fulfilled by the applicant. These matters clearly, in 
their Lordships’ judgment, constitute a request, from which the 
common law indemnity may properly be prima facie implied, 
none the less because some deliberation may be involved on the 
part of the officer before he submits to be satisfied by what the 
applicant puts before him., 


But the Chief Justice held that the common law indemnity 
could not be implied under this Act because of S. 21, which 
in his judgment excludes any implied indemnity because it 
gives a right to demand an express indemnity and to refuse to 
give the renewed note unless an express indemnity is given. 
He thought that the express provision by S. 21 of the statutory 
right is inconsistent with the existence of an implied right if 
the section is not acted upon. He concluded that the 
Legislature must be deemed to have intended that there should 
not be a right of indemnity in every case, but only under the 
special conditions of S. 21. Their Lordships are, with respect, 
unable to accept this view. As a matter of construction they 
do not accept the view that S. 21 has not merely the positive 
effect of giving the special right which it provides for, but has 
also the negative effect of cutting out the implied right of 
indemnity undoubtedly, in their judgment, existing under the 
Act of 1886, which embodied the law on this matter until it 
was repealed and replaced by the Act of 1920. A statute is 
prima facie to be construed as changing the law to no greater 
extent than its words or necessary intendment require. S. 21 
was not in the Act of 1886. If it had been intended by the 
insertion of that section in the Act of 1920 to abrogate the 
common law indemnity existing under the repealed Act, the 
Legislature would, it seems, have used words clearly expressing 
that intention, so as to secure that save as provided by S. 21, 
there should be no right of indemnity. Their Lordships see no 
‘reason to justify reading in or implying such words. On’'the 
‘contrary, they construe S. 21 as giving an added statutory 
sight, which is different frotn, and in no way inconsistent with, 
the common law right, That latter right is not complete 
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merely because the officer has acted upon the request; to make- 
it effective it is necessary that a further condition should be- 
fulfilled, namely, that in the words used in Dugdale v. 
Lovering! that “the act should turn out to be injurious- 
to the rights of a third party.” Thus the common law right 
is required in a case where the officer, though satisfied by the 
applicant when he issues the renewed note of the justice of his. 
claim, is wrongly satisfied. Though both he and the applicant 
were acting in perfect good faith and without suspicion, they 
may be, as they were in this case, unconsciously infringing the- 
rights of the true owner of the note, and guilty of converting: 
it. Cases in which the common law implies the indemnity are 
generally cases when the officer would not have thought of 
demanding an inlemnity under S. 21. These are mostly, if 
not always, cases where the risk is due to the fraud of some- 
other person. S. 21, if construed as it is by the Chief Justice. 
would put the burden of this risk on the Government, unless in. 
every case the officer exacted the statutory indemnity under 
S. 21. This, however, would place a serious and unnecessary, 
burden on the course of renewing these notes, which is a 
practige in constant use, and to be facilitated, not obstructed. 
On the construction which their Lordships think is, merely as. 
a matter of construction, correct, the common law indemnity 
would be operative in the cases, presumably rare on the average,. 
where it turns out eventually to be wanted because of some 
concealed fraud. On the other hand, the officer would 
generally exercise the right to require the express indemnity, 
before issuing the renewed note, wherever he can say that he is. 
satished, but still he is conscious that there are circumstances. 
of doubt or otherwise which lead him to refuse to issue the 
renewed note without the express indemnity. It may be noted 
that under S. 21 what can be demanded as a condition of. 
issuing the renewed note is the “prescribed” indemnity which- 
under the rules prescribed under the statute is to be the bondi 
of the applicant with two sureties for twice the amount of the- 
note. This is obviously different from the common law 
indemnity. It may further be observed that, if the matter: 
were to be decided on the basis of the equities between the- 
parties, the loss would more properly, it seems, be borne by the- 
respondents, who have'thought fit in the course of their business, 


1. (1875) L.R. 10 C.P, 196. - 
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which they carry on for ‘profit, to purchase the note from 
Acharya on the forged iridorsement, and have assumed the 
responsibility of putting forward the note as being their own 
property,. whereas the Government officer has merely performed 
his statutory duty in a ministerial capacity on the claim and 
assertion of the respondents. There is, in their Lordships’ 
judgment, every reason why the Court should imply an 
indemnity in this case and no sufficient reason why they should 
treat S. 21 as excluding that implication. It is no doubt true 
that if anexpress indemnity were exacted under S. 21 it would 
exclude any implied or tacit indemnity. But.that is a different 
matter from construing S. 21 as removing from the scope of 
the statute the possibility in a proper case of the implied 
indemnity where no express indemnity has been required. 

For all these reasons, their Lordships are of opinion that 
the appeal should succeed, that the judgments of the Courts 
below should be set aside, and that it should be adjudged that 
the appellant recover from the respondents the proper amount 
under his claim and should also bave the costs of this appeal 
and his costs in the Courts below. If the parties can agree 
what is the proper amount, it can be inserted in the Order in 
Council; if they cannot agree, the case must be remitted to the 
High Court at Bombay to assess the amount. 

They will humbly so advise His Majesty. 

Solicitors for Appellant: The Solicitor, India Office. 

Solicitors for Respondents: C.F. Turner & Sons. 


R.C.C. ei Appeal allowed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNT:—Sir Horace Owen Compron BEASLEY, Kt., 


Chief Justice. 
P.. S. Ramaswamy Aiyar and 
another .. Petitioners* (Petitioners) 


: v. 
Al. Sp. PI. Subramanian Chettiar 
by Agent, Lakshmanan Chettiar 
Banker at Gobichettipalayam .. Respondent in both (Res- 
pondent). 


Provincial Insolvency Act (V of 1920), Ss. 25 and 26—Petition to 
adjudicate father and sons insolvenis—Debt incurred by father—Petition 
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withdrawn—Subsequent application by sons: for compensation—If maintain- 
able—Sons, if can be adjudicated insolvents on debt incurred by father. 

An insolvency petition was presented by a creditor of a Hindu father 
against the father and his two sons on a promissory note executed by the 
father. The petition was filed against the sons on the ground that the debt 
was a family debt and that the sons and the father had brought about a 
number of sales in favour of their relations, friends and others quoting 
fictitious debts. Some months later the creditor withdrew the petition as his 
claim was satisfied. The sons then filed an application for compensation under 
S. 26 of the Provincial Insolvency Act. It was contended that the petition 
was not maintainable on the grounds (1) that the petition was withdrawn and 
therefore not dismissed under S, 25; (2) that S. 26 can only be applied if at 
the time of dismissal the Court is satisfied that the petition is frivolous or 
vexatious and not by a subsequent enquiry into the matter ; and (3) that the 
sons were not ‘debtors’. i 

Held, that the petition was maintainable. The petition must be taken to 
þe dismissed under S. 25 (1) as it says “ or that for any other sufficient cause 
no order ought to be made, the Court shall dismiss the petition ”. There is no 
restriction on the power of the Court to enquire into the question of com- 
pensation under S. 26 after dismissal under S. 25 (1). Further “ debtor” in 
the section means any one against whom an insolvency petition has been 
presented by a creditor and itis not necessary that the person applying for 
compensation need in truth have been a debtor. 

The question of the liability of sons in a Hindu undivided family to 
be adjudicated insolvents in respect of a binding family debt incurred by 
their father discussed and left open. 


Petition under S. 75 of Act V of 1920 praying the High 
Court to revise the orders of the District Court of Coimbatore 
dated 27th July, 1935 and made in C. M. A. Nos. 28 and 29 of 
1935 respectively preferred against the orders of the Court of 
the Subordinate Judge of Coimbatore dated 6th October, 1934 
and made in I. A. No. 1324 of 1932 and I. A. No. 1663 of 
1933 respectively in I. P. No. 205 of 1932. l 

N. Sivaramakrishna Aiyar for Petitioners. 

K. S. Jayarama Aiyar and P. S. Sarangapant Aiyangar 
for Respondent. ` 

The Court delivered the following 

Jupement..—The respondent presented a petition in insol- 
vency against a Hindu father and his two sons to have them 
declared insolvents. The two sons are the petitioners. Their 
father executed a promissory note in favour of the respondént 
for Rs. 1,500 on 6th June, 1931. On 4th March, 1932, the res- 
pondent made a demand upor the father for payment of the 
promissory note debt. Between that date and 14th March,. 
1932, there were a series ofalienations of joint family property, 
the petitioners with their father being parties to these aliena: 
tions. On 27th June, 1932, the respondent presented the 
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insolvency petition already referred to on the ground that the 
father in his capacity as family manager had executed the 
promissory note in question and alleging that the debt was 
binding on all the members of the family and that the debt 
had not been discharged in spite of repeated demands. He 
alleged that the three respondents to the insolvency petition had 
brought about a number of sales in favour of their relations, 
friends and others quoting fictitious debts. This petition was 
returned on the ground inter alia that the creditor must state 
how the respondents 2 and 3 to the petition were liable to be 
adjudged insolvents. It was re-presented with the following 
endorsement : 


“ The first respondent is the family manager. Respondents 2 and 3 are 
liable for the debt and they have joined the first respondent in fraudulently 
dealing with the property. They are therefore liable to be adjudged.” 


On 30th November, 1932, the creditor filed a statement to 
the effect that his claim was satisfied and that the insolvency 


petition might therefore be dismissed. On Ist December, 1932, 


the petitioners put in an application for compensation under 
S. 26 of the Provincial Insolvency Act and the Additional Subor- 
dinate Judge on 2nd December, 1932, passed the following 
order on the insolvency petition : 
“Petitioner's vakil files memo. that claim is satisfied and that the petition 
may be dismissed. Respondents press for costs. So, the point whether this 
petition was filed on sufficient grounds has to be gone into. Respondents 2 


and 3 have filed a petiticn for compensation. For enquiry, 20th January, 
1933.” : 


On the application for compensation the following order 
was made, “counter in a week. Enquiry on 20th January, 
1933”. Later, the matter came up before Mr. Narayana 
Menon, the then Additional Subordinate Judge, whose pre- 
decessor had passed the orders to which I have referred. As 
regards the father, he passed the following order: 

` “The first respondent admittedly owed the money to the petitioner when 
the insolvency petition was filed. He had also admittedly alienated a major 
extent of his properties. The first respondent did not pay the petitioner’s 
debt for nearly four months after the alienation. The petitioner had there- 
fore some justifiable apprehension that the alienation was intended to defeat 
him. The first respondent paid the debt due to petitioner after filing of the 
insolve ncy petition. In these circumstances I order the first respondent to 
bear his costs.” 

With regard to the petitioners he held that on the face of 
the insolvency petition they were not necessary parties and 
could not be adjudged insolvents as they were not personally 
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liable and he ordered the creditor to pay their costs. Itis 
clear that the creditor’s statement where he says that the debt 
had been settled by payment asks for a dismissal of the petition. 
I think that it must be taken that the petition was dismissed 
under S. 25 of the Provincial Insolvency Act and it is not 
suggested by Mr. K. S. Jayarama Aiyar for the respondent 
that it could be dismissed under any other section though he 
contends that it was merely withdrawn and not dismissed. 
With this contention I do not agree as in my view this comes 
within the words of the section: 

“Or that for any other sufficient cause no order ought to be made, the 
Court shall dismiss the petition.” 

The petition having been dismissed under S. 25 (1), the 
debtor is entitled to apply for compensation under S. 26 (1) 
but Mr. Jayarama Aiyar argues that the provisions of S. 26 
can only be applied if at the time of the dismissal under S. 25 
(1) the Court is satisfied that the petition was frivolous or 
vexatious and that it does not have in view a subsequent 
enquiry into that matter. No such restriction, in my view, is 
to be gathered from the words of the section. The Court can, 
in my opinion, consider the matter on this application even 
though it has not done so at the time of the dismissal of the 
petition under S. 25 (1). Next Mr. Jayarama Aiyar contends 
that the petitioners were not entitled to apply under that 
section because they were not “debtors”. This argument 
is founded on the petitioners’ own case that they were not 
personally liable for the debt, it having been contracted by 
their father. I think this contention is unsound and that 
“debtor” in the section means any one against whom an 
Insolvency Petition has been presented by a creditor and ‘that 
the person applying for compensation need not in truth have 
been a debtor at all. Suppose, for example, that some one 
wishing to harass another files an Insolvency Petition against 
that other person falsely alleging that he is indebted to him 
and his petition is on that ground dismissed, why should not 
the alleged debtor be entitled to have compensation awarded 
to him under S. 26 (1) instead of being driven to the expense 
of a suit? In my opinion, the petitioners were “debtors” within 
the meaning of the section. The applications were considered 
by the learned Subordinate Judge who held that the petition 
was not dismissed under S. 25 (1) and therefore the applica. 
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tions under S. 26 (1) could not be entertained and that it was 
not open to the Insolvency Court to enquire into the matter 
further. For the reasons I have already given the opinion of 
the learned Subordinate Judge was wrong. On appeal, the 
learned District Judge held that the applications were rightly 
‘dismissed, the Court having in his opinion rightly exercised its 
discretion to refuse to award compensation. He also agrees 
with the Subordinate Judge that S. 26 is intended to meet 
. cases where a creditor’s application has not only been dismissed 
on the merits after taking evidence but also held to be frivolous 
-or vexatious, that is, the present petition was not dismissed under 
S. 25 (1). My view upon the law which is contrary to that 
-of both the lower Courts does not however dispose of these 
petitions as, in my opinion, the applications for compensation 
stood to be dismissed upon the facts already on the record. In 
‘paragraph 13 of his order the learned Subordinate Judge says: 

“It is not necessary to state anything further on these petitions but this. 
J am in no way persuaded, having regard to the records before me and the 
allegations of the petitioners that the petition filed by the creditor was not 
justified and that it was fraudulent or frivolous. As itis, we have the fact 
that in June 1932 the creditor filed the Insolvency Petition consequent on the 
fact that there were four alienations by the father and the sons. His claim 
was satisfied only in November . 2 

The learned Subordinate Judge who originally dealt with 
the matter as regards the father as I have already observed 
stated that the petitioner had some justifiable apprehension 
that the alienation was intended to defeat him and he therefore 
ordered him to bear his own costs. That order does not reflect 
upon the conduct of the petitioners at all but the learned 
District Judge in his judgment says: 

“A Brahmin father and his two sons—one a doctor and the other a 
lawyer—were heavily involved in debt. The father was personally liable but 
the family being joint the sons’ shares were also liable. The creditors of the 
family insisted on the appointment of a trustee to make a rateable distribu- 
tion of the family assets or that the family should sell its lands, etc., in 
parcels to each creditor according to the amount of his debt. In other words, 
there was to be a voluntary liquidation.” 

I doubt very much whether the creditors of the family did 
insist on the appointment of a trustee. It is merely so alleged 
in the counter-petitions. What the father stated in his state- 
ment was that various creditors were pressing for payment of 
their dues, that he had no ready money on hand, that therefore 
with a view to pay off all the creditors fully he entered into an 
arrangement with the creditors with their full consent and 
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co-operation and with the help of respectable mediators, that 
it was decided under the arrangement that each of the creditors 
should take a sale-of a portion of the family properties equal 
in value to the debt due to him, that accordingly on 14th 
March, 1932, sale deeds were executed to the creditors in full 
discharge of their settled debts and that it was clearly recited 
that a portion of the properties had been reserved for the 
petitioner in discharge in full of his debt and that the property. 
so reserved was sufficient to the petitioner’s knowledge to fully,- 
discharge his debt. .I must mention here that the creditor in 
his petition alleged that the property was worthless or inade- 
quate. The father further alleged that the creditor had been 
throughout made aware of the arrangements and never objected 
at any time thereto, that he and his sons believed that he would 
also give effect to it and that they were always ready and 


‘willing to execute a gale deed of the property reserved to him. 


The petitioners filed a joint counter-petition in which they 
denied that they were heavily involved. Their counter-petition 
follows closely on the lines of their father’s. The creditor in 
answer to the petitioner’s application for compensation denied 
that he knew or acquiesced in the alleged agreement with the 
creditors and said that he was never at any time told by any- 
body about the mediation, which took place behind his back: 
and the learned Counsel for the petitioners was unable to 
contend before me that any notice of the alleged meeting of the 
creditors and mediation was ever given to the creditor and I 
can see no reason for believing that he ever knew of it, or 
afterwards acquiesced in it. The fact that he filed a petition 
in insolvency indicates the contrary. This alleged arrangement 
with the creditors was all effected within the space of 10 days 
immediately following on the notice of demand for payment 
given by the creditor. Certainly on the record before the 
Court it is very probable that the whole thing was done behind 
the creditor's back.’ On the record it seems to me that the 
Insolvency Court could not find that the petition against the 
two sons was not put in without some reason. The legal posi- 
tion with regard to the liability of sons in a Hindu undivided 
family in respect of a binding family debt incurred by their 
father to be adjudicated insolvents is even to-day none too 
clear though in Purnayya v. Basava Kottayyal Krishnan 
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Pandalai, J., held that the son ofa Hindu father who died 
after incurring debts upon promissory notes apart from some 
special circumstances which would make him personally liable 
for the family debt cannot be adjudged insolvent on account 
of his liability as a member of the family to pay those debts 
out of the family properties. In the course of his judgment 
he refers to an unreported decision in C.M.A, No. 47 of 1916 
where it was held that members of joint families liable as such 
for a family debt but not otherwise are debtors within the 
meaning of the Insolvency Act and therefore can be adjudged 
insolvent on those debts. He does not follow that case and 
refers also to Muthu V cerappa Chettiar v. Sivagurunatha Pillai\ 
which to some extent followed the unreported decision though 
the judges there say that each case would depend upon its 
circumstances and that, if the petitioner makes the. necessary 
allegations and proves them, then the Court would be justified 
in adjudging the members of a joint family insolvents. He 
also refers to Nagasubramania Mudali v. Krishnamachariar?. 
In that case it was held by Odgers and Venkatasubba Rao, JJ., 
that a decree against a son for the debt of his deceased father 
to the extent of the assets in his hands does not make him (the 
son) liable to adjudication and he cannot be so adjudicated 
unless the decree is a personal decree. The conditions neces- 
sary to impose a personal liability upon the members of an 
undivided family in respect of money borrowed for family 
purposes are stated in Chelamayya v. Varadayya3. In 
Mamayya v. K. R. Rice Mill Co.4, Sadasiva Aiyar and 
Napier, JJ., held that the members of a joint Hindu family 
can be adjudicated insolvents on a single petition by a 
creditor if they are liable on a joint debt and have been 
guilty of a joint act or acts of insolvency. Although 
this case was relied upon by Mr. Jayarama Aiyar, I do not 
think that it is of much assistance. This matter has also been 
dealt with by Cornish, J., in Krishna Aiyar v. Pierce Leslie & 
Co.5, where he holds that the members of the family must be 
under a personal liability before they can be adjudicated. Even 
assuming that the petitioners would not be personally liable 


I. (1925) 49 M.L.J. 697: LL.R. 49 Mad. 217. 
2, (1927) 53 M.L.J. 403: LL.R. 50 Mad. 981. 
3. (1898) 9 M_L.J. 3: L.R. 22 Mad. 166 at 167 and 168, 
4. (1921) 40 M.L.J. 570: LL.R. 44 Mad. 810, 5. A.LR.1936 Mad. 64. 
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for this debt and that they could not therefore be adjudicated 
insolvents in respect of it, I am far from thinking that the 
petitioning creditor must have known that the sons could not 
be made insolvents. This was a debt binding on the family 
for which certainly the sons’ shares could be made liable and 
they together with their father set about alienating a large. 
portion of the family property under circumstances which the 
petitioning creditor might very reasonably suppose indicated 
that a fraud upon him was being attempted; and clearly the 
financial position of the family was such that its debts could 
not be discharged without such alienations. I am satisfied that 
there was quite sufficient ground on the facts for the lower 
Court’s refusal to award compensation. Both Civil Revision 
Petitions are dismissed with costs. 


S. V. V. a Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice HorwILL. 


The Villupuram Urban Co-operative Bank 
by its Secretary Mr. Kuppuswamy 


Mudali l .. Appellani* 
l : (Respondent) 
v. 
Balasubramania Mudali .. Respondent 
(Petitioner). 


Executing Court—Powers of—Award of Arbitrator under S. 43, Co- 
operative Societies Act (II of 1912)—Joint Hindu family as member of 
society—-Award against manager and minor member—Validity—S ervice of 
notice in arbitration proceedings—Power of executing court to enquire—Civil 
Procedure Code (V of 1908), S. 47. 

It is not open to an executing court to sit in judgment over the ‘court 
which passed the decree which has to be executed. It cannot, except in cer- 
tain limited recognised cases, conduct ‘enquiries to ascertain whether the 
decree was properly passed, If on the face of the record it is clear that some 
illegality has been committed, the executing Court can refuse to execute. 
In a dispute between the Secretary of a Co-operative Bank and a member of 
that Company an award was passed by the Arbitrator under r. 14 of the `’ 
Rules framed under S. 43 of the Co-operative Societies Act by which the 
manager of a Hindu joint family and two undivided members of the family 
were directed to pay a certain sum to the Society and in default the property 
was ordered to be brought to sale. When the award was sent to the District 
Munsif for execution it was contended that the third defendant was not 
served in the proceedings before the Arbitrator and he refused to execute 
the decree against the share of the third defendant. In appeal the decision 
Pe et Ne et es eee oe a he 
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of the Munsif was confirmed not only on the ground that the third defendant 
was not served but also on the ground that the third defendant, because he 
was a minor, could not be a member of the Society and because the rules 
relating to arbitration provide for the decision of disputes to which members 
only were parties. i 

Held, that in as much as there was nothing in the decree which showed 
that the minor was not served the executing court had to presume that the 
decree was properly passed against the minor, that in the particular case the 
whole joint family was a member of the Co-operative Society and that it was 
not open to the executing Court to hold that the award passed by the Arbi- 
trator was illegal. 

Koyal v. Bhondlal, A..R. 1931 Nag.48 and Laxman v. Dhamori Co- 
operative Society, A.ILR. 1933 Nag. 211, referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Cuddalore dated 9th April, 1934 and made in A. S. 
No. 317 of 1933 (A. S. No. 148 of 1932, on the file of the 
District Court, South Arcot) preferred against the order of the 
Court of the District Munsiff of Villupuram in C.M.P. No. 247 
of 1931 in Claim A.F. No. 349 of 1929-1930. 


M. S. Venkatarama Aiyar for Appellant. 
V. Krishnamachari for Respondent. 


The Court delivered the following 

JupcMENtT.—In a dispute between the Secretary of the 
Villupuram Urban Co-operative Bank and member No. 719 of 
that Company an award was passed by the Arbitrator under 
T. 14 of the Rules framed under S. 43 of the Co-operative 
Societies Act, in which one Vaithilinga Mudaliar and two un- 
‘divided minors of his family were ordered to pay Rs. 281-6-9 
to the Society with interest and costs and upon failure to do 
so the property was ordered to be brought to sale. This 
award was sent to the District Munsiff of Villupuram for 
execution; and he held after enquiry that the third defendant 
had not been served in the Proceedings before the Arbitrator; 
and he therefore refused to execute the decree against the 
share of the third defendant in the family property. In appeal 
the Additional Subordinate Judge of Cuddalore confirmed this 
decision, not only on the ground that the third defendant was 
not served; but also on the ground that the third defendant, 
because he was a minor, could not be a member of the Society 
and because the rules relating to arbitration provide for the 
‘decision of disputes to which members only were parties. 

lt has been made clear by this Court in a series of deci- 
sions—-and the decision in appeal against Appellate Order 
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No. 146 of 1933 is one of the latest—that it is not open to arm 
executing Court to sit in judgment over the Court which 
passed the decree which has to be executed. It cannot, except 
in certain limited recognised cases, conduct enquiries to ascer- 
tain whether the decree was properly passed. If on the face 
of the record it is clear that some illegality has been committed, 
the executing Court-can refuse to execute. The question that 
has to be decided is whether there is anything in the award 
passed by the Arbitrator in this case that shows that it is 
illegal. Clearly there is nothing in the decree which shows 
that the minor was not served; and the executing Court 
therefore had to presume that the decree was properly passed 
against the minor. Whether a joint family can be a member 
of the Co-operative Society is a question that may be open to 
discussion, although I think with due respect that the learned 
Judges who decided Laxman v: Dhamori Co-operative Society 
were right in holding that a corporation, and therefore a joint 
family, could be a member of the Co-operative Society. That 
in certain circumstances a family can be a member of the 
Society is also recognised in an earlier case of the same Court, 
Koyal v. Bhondlal®, which has been referred to by the learned 
Advocate for the third defendant in this Court. It is argued 
that there is nothing in the decree which shows that the whole 
family was a member of the Society; but the question is not 
whether the decree shows that the whole family was a member. 
of the Society; but whether there is anything in the decree 
which shows that the whole family was not a member, On the 
contrary, the award sets out the names of all the members of 
the family; and therefore it would seem that all the members 
of the family were liable, because the family and not only the 
manager was a member of the Society. I am therefore of 
opinion that there is nothing in the award which indicates that 
it is incorrect and ought not to be executed. If in fact the 
third defendant was not liable, either because he was not 
served or otherwise properly represented before the Arbitrator, 
he is not without a remedy; but the executing Court must take 
the decree as it stands and allow the Society to execute. If 
a minor is not properly represented in a suit, he is not a party 
to the suit, although his name may appear in the records and in 
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the decree. That being so, the executing Court is given no 
jurisdiction under S. 47, Civil Procedure Code. 

The appeal is therefore allowed with costs throughout. 
Leave refused. 

B. V. V. ———— Appeal allowed. 
; [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—-SIR ALFRED Henry Lionen Leacu, Chief 
Justice, Mr. Justice MADHAVAN Narr, Mr. JUSTICE Varapa- 


‘CHARIAR, Mr. Justice LAKSHMANA Rao and MR. Justice 
STODART. 


‘Perumal Chettiar | .. Petitioner* (Defendant) 
u. 
:Kamakshi Ammal .. Respondent (Plaintiff). 


Promissory note—Insuficiently stamped—Admissibility of--Evidence 
Act, S,91—Indian Stamp Act, S. 35—Effect of. 


Held, by the Full Bench (Stodart, J., dissenting) that the answer to the 
question whether a person who has lent money on a promissory note, which 
is inadmissible in evidence owing to a defect in the stamping, can sue to 
recover the debt apart from the note, depends on the circumstances under 
which the instrument was executed. If the note was given in respect of an 
antecedent debt, or as collateral security or by way of conditional payment or 
if the note does not embody all the terms of the contract the true nature of 
the transaction can be proved. But if the promissory note embodies all the 
terms of the contract, no suit on the debt will lie as S. 91 of the Evidence Act 
and S. 35 of the Stamp Act bar the way. ` 

Case-law discussed. l 

' Petition under S. 25 of Act IX of 1887, praying the High 
‘Court to revise the decree of the Court of Small Causes at 
Trichinopoly dated the 18th day of July, 1935, and passed in 
S. C. S. No. 1378 of 1931. 

K. V. Srinivasa Aiyar for Petitioner. 
N. Suryanarayana for Respondent. 
` The Court delivered the following 


Jupements: The Chief Justice—The question which 
‘the Court is called upon to decide in this case is whether 
a person who has lent money on a promissory note can 
sue to recover the debt, apart from the note when the 
note embodies the terms of the contract with the borrower 
‘but isinadmissible in evidence owing to a defect in the 
stamping. In England the right to sue on the original 
‘consideration is recognised, and the same principle has 
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been applied by some Judges in India, but S. 91 of the 
Indian Evidence Act says that no evidence shall be given in 
proof of the terms of the contract except the document itself, 
or secondary evidence where secondary evidence is admissible 
and other Judges have held that this section prohibits a suit on 
the original consideration. This Court, except in two cases to 
which I shall in due course refer, has held that S. 91 of the 
Evidence Act is a bar to a suit on the debt when the loan and 
the instrument are contemporaneous. Before turning to 
examine the decisions of this Court and certain of the other 
authorities to which reference has been made I should point 
out that the Court is not considering the case where a promis- 
sory note has been given in respect of an antecedent debt. It 
is well settled koth in England and in this country, that where 
a negotiable instrument is given in respect of an antecedent 
debt the creditor may sue on the debt and ignore the note. We 


‘are merely concerned here with the case where the note has 


been given at the time of the loan or in pursuance of the 
arrangement then made and embodies in full the terms of the 
contract. l 

The earliest reported case of this Court to which our 
attention has been drawn is that of Krishnaswami Pillai v. 
Rangaswami Chetiy1, where a promissory note had been given 
by two members of a joint.Hindu family in consideration of a 
loan to the family. The instrument was improperly stamped, 
but the Court held that this was no bar to the suit because the 
cause of action for the money lent was complete in itself 
before the giving of the note. The report does not set out the 
facts and apparently the Court was of the opinion that the 
instrument had been given for anantecedent debt. The question 
was raised before Collins, C. J; and Parker, J., in Pothi Reddi. 
v. Velayudasivan?, There the loan having been arranged and 
the money paid a promissory note specifying the terms of the 
contract was executed later in the day.’ The note was not. 
duly stamped and the Court held that the suit was not main- 
tainable. It was recognised that there might be circumstances. 
under which the loan could be recovered apart from the note, 
but the Court was firmly of the opinion that when the contract 
is reduced to writing the instrument itself is the only evidence 





.1. (1883) I.L.R. 7 Mad. 112. 2. (1886) LL.R. 10 Mad. 94, 
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of the transaction. This decision was followed by Boddam and 
Sankaran Nair, JJ., in Yarlagadda Veera Raghavayya v. 
Gorantla Ramayya!, by Sadasiva Aiyar and Spencer, JJ., in 
Muthu Sastrigal v. Visvanatha Pandara Sannadhi? and by 
Varadachariar and Burn, JJ., in Chockalingam Chettiar v. 
- Palaniappa Chettiar’. The same principle was applied by 
Madhavan Nair, J., in Pulugurta Somaraju v. Machiraju 
Venkatasubbarayudut and Reilly and Anantakrishna Aiyar, 
JJ., in Gura Sahu v. Tangi Krishnamma alias Babu Patros, by 
Krishnan Pandalai, J., in Chandrasekharam Pillai v. Srinivasa 
Pillaié and again by Anantakrishna Aiyar, J., in Alimane 
Sahiba v. Kolisetti Subbarayudu’, 


In Ramaswami Pillai v. Murugiah Padayachi8, a Full 
Bench consisting of Beasley, C. J., Cornish and Pandrang 
Row, JJ., bad to consider a promissory note which was 
expressed in these terms :— 

'“We have taken from you on credit this day 10 kalams of Kuruvai 
paddy at Rs. 3a kalam for Rs. 30 and we have executed this hand-letter 


promising to pay the sum of Rs. 30 with interest thereon at 3 pies per rupee 
per mensem to you or to your order.” 


The document was unstamped and it was conceded that it 
was inadmissible in evidence. It had not been given in respect 
of an antecedent debt, but was a contemporaneous document 
executed at the time of the sale of the paddy. The Court held 
that the suit was maintainable on the debt. In the course of his 
judgment Beasley, C. J., recognised that where a promissory 
note is in consideration of a loan the debt cannot be proved 
aliundi. The learned Chief Justice and Pandrang Row, J., 
were of opinion that in all such cases the Courts must be 
guided by what appears on the face of the promissory note.. 
If it is expressed in such a way as to leave what was intended 
by the parties in any way in doubt, then the facts must settle 
the question. If it is clear on the face of the promissory note 
that it is the contract, then no further evidence can be per- 
mitted. The Court held that the suit was maintainable because- 
it considered that the promissory note was merely given as a. 





1. (1905) 15 M.L.J. 484: LL.R. 29 Mad. 111. 
2. (1913) 26 M.L.J.19: LL.R. 38 Mad. 660. 
3. (1934) 67 M.L.J. 595: LL.R. 58 Mad. 261, 
4. (1924) 20.L.W. 943. 5. (1932) 36 L.W. 432, 
6. (1932) 37 L.W. 723. . 7. (1932) 63 M.L.J. 303. 
8. (1935) 70 M.L.J. 267: I L.R. 59 Mad. 268 (F. B.). 
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conditional payment for the paddy. Cornish, J., reserved his 
opinion on the question whether the payee of a note given for 
a contemporaneous loan’ has or has not aright of action on 
thedebt. In.Chockalingam Chetti v. Annamalai Chetti1, Coutts- 
Trotter and Srinivasa Aiyangar, JJ.,expressed the opinion that 
the giving of an instrument in recognition of a pre-existing 
debt does not extinguish, but merely suspends the cause of 
action on the original debt. The giving of .an instrument is 
merely conditional. to its discharge. I do not regard this 
judgment as. questioning the correctness of the decision in 
Pothi Reddi v. Velayudasivan2. Stone, J., in: Murugappa 
Chetti v. Nachiappa Chetti8, held that where the cause of action 
is complete before the giving of the promissory note the 
creditor may sue on, ‘the debt. This is. another: case in which 
the, promissory note was given in respect of. an antecedent 
debt. ' 


The two cases which conflict with Pothi Reddi v: V elayida- 
sivan? are Gopala Padayachi v. Rajagopal Naidús „and 
Chinnayya Naidu v. Srinivasa Naidu’. . In Gopala . Padayachi 
v. Rajagopal Naidu4, Wallace, J., stated that when a promissory 
note is taken for a contemporaneous debt, the balance of 
opinion is that the execution of the instrument does not dis- 
charge the debt, but jonly suspends the remedy on.the debt. I 
am unable to agree that this is the balance of judicial opinion 
in India. The learned Judge made no reference to the decision 
in Pothi Reddi v. Velayudasivan? or to that in Muthu 
Sastrigal v. Visvanatha Pandara Sannadhié. In Chinnayya 
Naidu v. Srinivasa Naidu, Venkatasubba Rao, J., expressly 
held that where the loan and the giving of the promissory note 
are contemporaneous the lender may fall back on the original 
contract. This decision is, therefore,.in direct conflict with 
Pothi Reddi v. V elayudasivan? , and the cases which: followed 
it. The learned Judge i in the course of his judgment, referred 
to a. marked conflict, of. judicial opinion in this High Court., He 
regarded the decision of Stone, J., .in Murugappa Chetti Ve 
Nachiappa Chetti8, as cua: in conflict with the judgment of 
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Varadachariar and. Burn,. JJ., in. Chockalingam Chettiar v. F.B. 
Palaniappa Chettiart, With great respect I do not look upon. Perumal 
these decisions as being in conflict and until the judgment of Ghete 
Venkatasubba Rao, J.; the only.. previous departure from the’ Kamakshi- 
general trend of decisions of this Court was to be found in’ Ammal, l 
the judgment of Wallace; J. The correctness of the decision beach; C. J. 
in Pothi Reddi v. Velayudasivan? has, however, row been 
called in question and in view of-the importance of the matter 


the present case has been placed before a bench of five Judges.’ 


The question under discussion was considered by a Full. 
Bench of the Rangoon High Court of which I ‘was a: member 
in the case of Maung Chit v. Roshan’ N, M. A. Kareém Oomer’ 
& Co.8 and there all the important decisions, both Indian and 
English, were discussed in the course of the arguments. The 
judgment of the Court was- ‘delivered ‘by Page, C.J., who. 
deduced the following , propositions of law from: the autho-_ 
rities:—(1)' When a loan is contracted it is an implied term. 
ofthe agreement that it shall be repaid. (2) When a promissory 
note is given by the borrower either at the time when the loan’ 
is contracted or afterwards, the terms upon which it is given, 
and taken is a question of fact and not of law. (3) The 
giving of a negotiable security by a debtor to his creditor 
operates prima facie as a conditional payment only, and not as 
a satisfaction of the debt unless the parties .so- regard it. (4). 
If the promissory note is itself the consideration for the loan 
or if it is accepted as an accord and satisfaction of the original 
debt, the Tender is restricted to his rights under the instrument.., 
(5) The lender is entitled to sue on the original coneideretion: 
if the instrument is given merely as‘a collateral’ security. (6) 
If the terms of the agreement under which the loan was made 
have been embodied .in an instrument no evidence can be. 
adduced in proof of the-terms of the -contract except the’ 
document ‘itself; and if the document is not admissible in 
evidence as the result of its being improperly stamped the 
suit must fail. I concurred in this judgment and Subject to, 
one qualification I still consider that it correctly states the law. 
The qualification which I would now make has reference to the 
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statement that the giving of a negotiable instrument operates. 
prima facie as a conditional payment of the debt. On further. 
consideration I have come to the conclusion that this must 
depend on the facts of the particular case and that there is. 
no presumption that the instrument has been given as condi- 
tional payment. Therefore, in my opinion, when the lender 
wishes to sue on the original contract on the ground that the 
instrument was given by way of conditional payment he must. 
prove facts which warrant the inference. 


I am in agreement with the observations of Sulaiman and 
Kendall, JJ., in Kundan Lal v. Bhikari Das-Ishwar Das. The 
learned Judges there said :— 


“Tt is true that in considering this point we cannot be solely guided by 
the equitable considerations which are given effect to in English cases. The 
express provisions of S. 91 of the Indian Evidence Act cannot be ignored. 
Under that section, where the terms of a contract have been reduced to the 
form of a document, no evidence can be given in proof of the terms of such 
contract except the document itself or secondary evidence of its contents. 
where itis admissible. If therefore the hundis are the embodiment of the 
whole contract between the parties and those hundis are not admissible in 
evidence and cannot be looked at for the purpose of finding out the terms of 
the contract, the plaintiffs cannot be allowed to adduce other evidence to. 
prove the terms of such contract. It is conceivable that in special cases a. 
bill of exchange or a promissory note may be the only document containing 
the terms of the contract between the parties, and in sucha case if that 
document cannot be adduced in evidence the creditor may be prevented from 
recovering the amount. This is clear from illustration (c) to S.91. On the 
other hand, from the mere fact that a bill of exchange or hundi has been. 
executed it does not necessarily follow that the whole of the contract 
between the parties has been reduced to the form of such a document. A 
hundi is principally a written promise to pay a fixed amount on or after a. 
certain date. It does not’ necessarily contain all the terms of the agreement 
between the parties as a bond, for instance, would do. In many cases, a. 
promissory note ora kundi may merely be a written security taken for the 
loan. The promise to pay the amount may be only apartof the whole con- 
tract between the parties, in which case it cannot be said that that contract 
has been reduced to the form of a hundi. In such cases it would be impossi- 
ble to hold that the provisions of S.91 would exclude evidence showing the 
terms of the whole contract which cannot be determined from the hundi. 
alone.” 


A decision to the same effect was given by this Court in 
Chidambaram Chettiar v. Ayyasami Tevan2, an appeal heard 
by Oldfield and Krishnan, JJ. Oldfield, J., said: 


“The second question referred to us is whether the lender can be given 
a decree apart from the note for the money lent upon the note. It is not. 
possible to answer this question without further knowledge of the facts.” 





1. (1929) LL.R. 51 All. 530, 
2. (1916) 31 M.L.J. 401: LL.R. 40 Mad. 585. 


I 


IL] THE MADRAS LAW JOURNAL REPORTS. 195 


Krishnan, J.; observed: 


“Tf there is an obligation apart from the one under the note itself it 
may clearly be enforced. The fact that the ‘loan and the note are contem- 
poraneous’ is not conclusive of the non-existence of such obligation,” 


In my opinion the law may be stated shortly in this way. 
If the promissory note embodies all the terms of the contract 
and the instrument is improperly stamped no suit on the debt 
will lie. S, 91 of the Evidence Act and S. 35 of the Stamp 
Act kar the way. But if it does not embody all the terms of 
the contract the true nature of the transaction can be proved 
and where an instrument has been given as collateral security 
or by way of conditional payment a suit on the debt will lie. 
The fact that the execution of the promissory note is contem- 
poraneous with the borrowing cannot exclude the possibility 
of the instrument having been given as’ collateral security or 
by way of conditional payment. Whether a suit lies on the 
debt apart from the instrument therefore depends on the 
circumstances under which the instrument was executed. 

It has been stressed in argument that the English rules 
of evidence donot run counter to S. 91 of the Indian 
Evidence Act, and therefore it is said that the section cannot 
be regarded as a bar to the application of the principle accept- 
.ed in England that a suit lies on the debt apart from the 
instrument. This argument ignores two important factors. 
In the first place, the English rules of evidence are not 
statutory, but Judge made, and in the second place the 
tendency in England has always been to ignore as far as 
possible stamp objections, as is pointed out in Taylor on Evi- 
dence, Vol. 1, page 276 (12th Edition). In India the law is 
statutory and the Courts are given no latitude in matters of this 
nature. S. 35 of the Stamp Act absolutely prohibits a negoti- 
able instrument improperly stamped being put in evidence, 
and S. 91 of the Evidence Act insists that where a contract 
has been reduced to writing the document alone shall be 
looked at. 

The suit out of which the present petition arises was for the 
recovery of a sum of Rs. 400 lent on a promissory note on the 
17th June, 1928. The plaintiff’s case was that there had been 
payments to account and that these payments had been 
endorsed on the instrument. The defences were: (1) the 
promissory note was not supported by consideration; (2) 
there had been no payments to account and the endorsements 
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were false; (3) the suit was barred: by limitation; and. (4) it 
was not maintainable as.the promissory note was insufficiently 
stamped. The promissory note was insufficiently stamped, 
but the ‘trial Judge found against the defendant on the facts 
and granted a decree on the ground that the plaintiff was 
entitled to sue on the original consideration, because the pro- 
missory note had been executed 1} hours after the lending of 
the money. The learned trial Judge did not consider the 
question whether the promissory note embodied the whole of 
the terms of the contract between the parties. The case 
should, therefore, be remanded’ to the trial Court for further 
consideration and decision in the light of this judgment: 
The petitioner is entitled to his costs | in this Court. 


Madhavan Nair, J.—I agree. 
_ Varadachariar, J.—I agree. In deference however to the 
decisions which have laid down a ‘different rule, I feel bound 
to explain my inability to follow them, especially when that 
rule has the attraction of avoiding apparent injustice, while the 
conclusion stated in the judgment just delivered has been des- 
cribed as “needlessly technical” by an eminent Judge (Jenkins, 
C.J.) in Krishnaji v. Rajmali. 
As indicated by me in the order of reference*, the question 
for consideration ‘is, what is the purpose and effect of the pro- 





1. (1899) I.L.R. 24 Bom. 360 at 362. 
* ORDER OF REFERENCE TO A FULL.BENCH . 


Varadachariar, J.—I am not prepared to accept the view of the lower 
court that the difference of four naligais (about one hour and a half) 
between the giving of the money and the giving of the note furnishes a basis 
for a legal distinction, Though the word ‘contemporaneous’ is used in some 
of the judgments, the true test is not one based on hours and minutes but on 
a real dissociation according tothe intention of the parties. If the intention 
was to lead on the note the. fact that the note is given a few.minutes 
or a few hours later than the advance of the money cannot make the loan 
independant of the note. The question under S. 91 of the Evidence Actis 
whether the parties intended the contract between ‘them to be embodied in 
the note or did they contemplate an independant contract. With reference 
to the reasoning of Venkatasubba Rao, J. as to the possible hardship arising 
from a strict application of S; 91 to such cases, I only wish to say that the 
question for consideration is, what is the object of the prohibition enacted by 
the legislature in S. 35 of the Stamp Act. By excluding unstamped and 
insufficiently stamped promissory notes. from the benefit of the prdviso to 
S, 35 of the Stamp Act, the legislature made it clear that this class of cases 
was intended to be harshly dealt with, because. the possibility of evasion was 
gteater in such cases. It is not for the Court to.circumyent-this possible 
hardship by giving a decree i in such, cases, on the consideration itself. It was 
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hibition contained in S. 35 of the Stamp Act? - It seems to me 
there can be little doubt that in enacting that prohibition, the 
legislature expected that it would be made ‘effective, by the 
combined operation of that section, and S. 91 of the Indian 
Evidence Act. The possible hardship to the lender was noted 
by Sir Richard Couch, as early as 1873 in Ankur Chunder Roy 
Chowdhry v. Madhub Chunder Ghosei. The learned Chief 
Justice observed that the law has to be so, for the reason that 
“if the consequence of not stamping a document of this kind 
was not serious, the stamp laws would very frequently be 
disregarded?” If I am right in my interpretation of these 
provisions of the statute law, I venture to think that it is not 
for the Court to attempt-to circumvent the law, even for the 
laudable purpose of advancing substantial justice. 

There has been little or no controversy as to the effect of 
S. 35 of the Stamp Act. The divergence of opinion disclosed 
in the decided cases relates to the bearing and effect of S. 91 
of the Evidence Act. Even on this point, the general principle 
underlying the section hardly admits of any doubt. In the 
words of Sir Richard Couch (quoted by the Judicial Com- 
mittee in Subramanian v. Lutchman®), “the rule with regard to 
writings is that oral proof cannot be substituted forthe written 
evidence of any contract which the parties have put into 
writing”. The question is, how far does this rule or the 
reason of the rule apply to casesin which a person borrowing 
money executes as part of the same transaction a promissory 
note in favour of the lender? That the terms as to rate of 
interest; date of payment, etc., form part of the contract and 
cannot be proved except by proof of the note seems to be more 
or less admitted (see Ram Bahadur v. Dusuri Rams). Is 
there an obligation to repay divorced from these terms and 
can such obligation be proved independently of the note is 
the point in controversy. The answer seems to me to depend 
on, whether it is not true even in this case that the writing, 





not the policy of the legislature merely to exclude the best evidence—that is 
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namely, the promissory note is “tacitly considered by the 
parties as the only repository and the appropriate evidence of 
their agreement” (pér Sir Richard Couch in the case* already 
quoted from). 


The course of decisions in the Indian High Courts may 
be briefly stated. The Allahabad and Lahore High Courts 
have after some fluctuation of opinion adopted the stricter 
view in their latest Full Bench pronouncements. The Madras 
decisions have been dealt with by my Lord who has also refer- 
red to the judgment of the Full Bench of the Rangoon High 
Court. In Calcutta, the stricter rule was laid down in Ankur 
Chunder Roy'Chowdhry v. Madhub Chunder Ghoset but this 
was virtually departed from the Golap C hand Marwaree v. 
Thakurani Mohokoom Kooaree®. Judging from the state- 
ment of facts, the last mentioned case seems to have arisen 
out of a suit by an ‘indorsee of the unstamped promissory 
note; with all respect, it is difficult to see how the indorsee 
who could not even prove the note could sue on the original 
consideration between the maker and the payee. (See Waynam 
v. Bends.) In Sheikh Akbar v. Sheikh Khana, Garth, C. J., 
re-affirmed the stricter rule; but in Pramatha Nath Sandal v. 
Dwarka Nath Dey’, his statement of the law was interpreted 
in a manner not easily reconcilable with the way that Garth, 
C.J., had himself applied it in Radhakant Shaha v. Abhoy- 
churn Mitter®, Later decisions of the Calcutta High Court 
seem to have alternated between the two views (cf. Ranendra- 
mohan Tagore v. Keshabchandra Chandat, Indra Chandra v. 
Hiralals, Ram Bahadur v, Dusuri Ram9 and Tarachand Protap- | 
mal v. Tamijuddin Sheikhio) ; but Pramatha Nath Sandal v. 
Dwarka Nath Dey5 was followed by the Bombay High 
Court in Krishnaji v. Rajmal\1. In Jacob & Co. v. Vicumsey2, 
the learned Judge seems to be adopting the view of Page, C.J., 
in the Rangoon case. In Patna, the question can scarcely be 
regarded as settled (cf. Dhaneswar Sahu v. Ramrup Gir18 where 
Macpherson, J., concurred only on the ground of stare decisis). 


* Kedarnath Dutt v, Shamloll Khettry, (1873) 11 Beng-L.R. 405. 
(1. (1873)21 W.R: 1. 


2. (1878) I.L.R. 3 Cal. 314. _ 3. (1808)1 ag 175: 170 E.R. 918. 
4, (188) LL.R. 7 Cal. 256. 5. (1896) LL.R. 23 Cal. 851. 

6. (1882) LL.R. 8 Cal. 721, 7, (1934) LL.R. 61 Cal. 433. 

8 A, nl R. 1936 Cal. 127. 9. (1912) 17 C.L.1. 399 


0. A.LR. 1935 Cal. 658. 11. (1899) T.L.R. 24 Bom. 360at 362. 
2. (1926) 29 Bom. L.R. 432. 13. (1928) LL.R. 7 Pat. 845. 
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g As some of the Indian decisions purport to follow the 
English rule, it is necessary to note the exact terms of the 
relevant rules of the English law and the basis on which they 
rest, with a view to see how far they can be followed in this 
country; for, as pointed out by the Judicial Committee in 
Maung Kyin v. Ma Shwi Lal, Courts in India cannot depart 
from the provisions of the Indian Evidence Act merely on the 
ground that the laws of evidence in England, when similar 
-questions come before the English Courts, permit certain facts 
to be esablished by proof at large. Though it may generally 
be true to say that S. 91 of the Indian Evidence Act embodies 
‘what is known as the ‘best evidence’ rule in the English law, 
‘the terms in which the rule has been codified here do not 
permit to the Courts in India the latitude which English Courts 
enjoyed at a time when the rule was being developed and 
administered there substantially as a rule of caution in leaving 
evidence to the jury. - Thus, the same learned Chief Justice 
(Lord Tenterden) who in Vincent v. Cole2 said that he had 
always acted most strictly on the rule that what is in writing 
‘shall only be proved by the writing itself, observed in Reid v. 
Battees: 


“So much injustice has frequently been done by rigid adherence to 
-this rule that I should certainly be reluctant to carry it into strict execution.” 
(See Taylor on Evidence Volume, 1, S. 397.) 


Further, rules of exclusion which had been developed mainly 
` with a view to avoid ignorant juries being misled or confused, 
were not scrupulously adhered to by Courtsof Chancery where 
‘the Judge himself adjudicated both on law and on fact, 
-especially when the exclusion of a writing by reason of the 
(prohibition arising from the Stamp laws threatened to defeat 
a just claim. In Huddlestone v. Briscoe4 when pressed with 
.an objection based on the Stamp laws, Lord Eldon stated that 
it was his ‘duty to struggle to „support what has been the 
practice of the Court’. 

l Bearing these considerations in mind, I proceed to deal 
‘with the relevant rules of the English law whichare thus stated 
in Roscoe’s Treatise on Evidence in Civil Actions (20th Edi- 
tion, Vol. 1, p. 226); 


“When the transaction is capable of being legally proved by other evi- 
«dence than that of the instrument which ought to beara stamp, such evidence, 


1. (1917) 33 M.L.J. 648: L.R. 44 I. A. 236: ILL.R. E ATE 320 at 333 (P. C.). 
A ON & M. 257: 173 E.R. 1 
29) M. & M. 413: 173 ER. 1207. 
4, ‘assy qi Ves. 583 (597): 32 E.R. 1215 at 1220. 
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if allowed by the pleadings, may be resorted to. Thus (4) Where a promis- 
Sory note appears to be improperly stamped, the plaintiff may resort to the 
original consideration. ... .. (B). Ifa plaintiff succeeds in making out a 
case of implied or oral contract and it does not appear on the cross-exdmina- 
tion of his witnesses that there was any contract in writing, the defendant 
will notbe allowed to give an unstamped written contract in evidence for 
the purpose of non-suiting the plaintiff. a 

The Proposition that I have marked (B) in the above 
extract need not detain us because I have never found it adopt- 
ed in-those terms in any Indian case and it is scarcely 
conceivable that the legislature would have intended to permit 


an evasion of S. 91 in the manner suggested. Some of the 


English decisions cited i in connection with the question now 


before us seem however to rest on this principle. (Cf. Magnay 
v. Knight! and The King v. The Inhabitants of Padstow?.) 
The proposition that I have marked (4) in the above extract 
purports to be based on Farr v. Prices and Tyte v. Jones re- 
ported as a foot-note ‘to Farr v. Price’. 

Farr v. Prices willon examination be found to be an 
action by an indorsee of a pronote; and in view of what is taken: 


by Lord Ellenborough in Waynam v. Benda to be indisputa- 


ble, that is, that the indorsee cannot recover under any of the 
money counts “as he was not an original party to the bill and 
there was no evidence of any value being received by the defen- 
dant from him”, it is doubtful if the reference in the report 
of Farr v. Price® to the general counts in the declaration and 


‘to possible evidence of payment of consideration by the 


plaintiff to the defendant was intended to relate to the original 


‘loan between the maker and the’ payee. If it did, itcan perhaps. 


be explained as resting on the principle which had at one time 
been enunciated in England that an unstamped document was. 
a mere paper which: did not amount to an ‘agreement’ and 
which therefore left the plaintiff’s evidence where it stood' 


“(The King v. The Inhabitants of Padstow?). Such a theory, 


is scarcely maintainable in view of later authorities (see 
Alcock v. Delay; Roscoe, p. 227, Evidence in Civil Actions;. 
see also Ram Bahadur v. Dusuri Ramé). If, as held by, 
‘the Judicial Committee in Subramanian v. Lutchm an,. 


1, (1840) 1 Man. & G. 944: 133 E.R. 615. 
2. (1832) 4 B. & Ad. 208: 110 E.R. 434. 
3. (1800) 1 East. 55: 102 E.R. 22. 
4. (1808) 1 Camp. 175: 170 E.R, 918. 
5. (1855) 4El. & Bl. 660: 119 E.R, 243. 6. (1912) 17 CL J. 399. 
7. (1922) 44 M.L.J. 602; LIR. 50 LAs77: LL.R. 50 Cal. 338 at 34 (P.C.).. 
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‘a doctiment ` which: was excluded’. from evidence under 
S. 49 of the Registration Act was nevertheless a written 
contract in the sense that its existence precluded oral evidence 
of the same being given, it is difficult to see how a different 
principle will apply to cases where the document is excluded 
by S. 35.of the Stamp Act. 


‘Tyte v. Jones (referred to in the foot-note to Farr v. 
Price1) seems to rest on another principle of the English law 
which the Indian Legislature had deliberately departed from, 
in enacting S. 22 of the Evidence Act. The proof that was 
permitted in Tyte v. Jones was to the effect that when the 
money for which the unstamped promissory note had been 
‘given was demanded of the defendant, he acknowledged the 
debt. This is explicable in the light of the rule supported by 
some authority in England that admissions by a party, even 
when proved by parol evidence, constitute an exception to the 
‘best evidence’ rule (see Singleton v. Barreti2). This view has 
been criticised even in England (see Taylor on Evidence, Ss. 410 
to 412), and S. 22 of the Indian Evidence Act adopted the 
stricter view and relegated ‘oral’ admissions as to the contents 
of a document to the category of “secondary evidence’. The 
result, in India, is that if by reason of the document being 
unstamped, no evidence of its contents whether primary or 
secondary is admissible, evidence of admissions by the defen- 
‘dant is equally inadmissible. The position may be different 
where admissions are made inthe pleadings themselves (cf. 
Huddleston v. Briscoes and Thynne v. Protheroe*), because by 
reason of S. 58 of the Evidence Act, it may not be necessary to 
prove admitted facts and the objection under S, 91 will not arise 
unless the plaintiff is called upon to go into evidence. (Mallappa 
` v. Matan Naga Chetty.) This was the position in Pramatha 
Nath Sandal v. Dwarka Nath Dey’; cf. however Chenbasappa 
v. Lakshman Ramchandra’, where it was suggested that in a 
suit on an unstamped promissory note, even an admission in the 
written statement may not avail the plaintiff, as the Court 
when giving a decree on such admission may be “acting on” 
the document within the meaning of S. 35 of the Stamp Act; 





1. od 1 East. 55; ee ie 


2. (1832) 2 C. & J, 368: 149 157. 
3. (1805) 11 A s5 (596) : 32 T Re ais: (1220). 
4, (1814) 2M. & S. 553: 105 E.R. 488. 
5. (1918) 35 WL. "555: LLR, 42 Mad. 41 (F.B.). 
6. (1896) I.L.R, 23 Cal. 851. 7. (1893)-LL.R. 18 Bom. 369. 
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see also Ankur Chunder Roy Chowdhry v. Madhub Chunder 
Ghose}, i 

It seems to me, that the other English authorities which 
have been referred to in this connection by text writers or in 
the Indian decisions do not really bear on the objection arising 
under S. 91 of the Evidence Act, Henry Gompertz v. Thomas 
Bartlet#? turned on the rights and obligations of vendor and 
vendee, though an unstamped bill cameinto thepicture. The 
defendant had sold a bill as a ‘foreign’ bill when in fact it was 
not. If it were a foreign bill, it could have been subsequently 
stamped; but not being a foreign bill it became worthless on 
account of the absence of a stamp. The claim of the vendee 
for money had and received was'sustained on the ground that 
the vendor had sold as a foreign bill what in fact was not a 
foreign bill. It seems to me that this decision does not 
warrant the conclusion that a person lending money on an 
unstamped note can maintain an action for money had and 
received. I shall recur to this point later. 

Suiton v. Toomer® proceeded on the footing that though 
by reason of the alteration, the promissory note had become 
unenforceable, the alteration did not extinguish the.debt ‘‘ and 
that it was competent to the plaintiff to give the paper in evi- 
dence to prove the terms on which the money was deposited.” 
It is noteworthy that Bayley, J., instanced the case of a 
usurious security being taken for a pre-existing debt. Wilson 
v. Kennedy4 was a case of an unstamped note given for a pre- 
existing debt (in lieu of an acceptance of the defendant which 
was due when the note was given) and the language of Lord 
Kenyon is almost identical in terms with the first rule stated by 
Garth, C.J., in Sheikh Akbar v. Sheikh Khan’, The same 
remark applies to Brown v. Wattsé and to Cundy v. Marriott 
which was a case of a bill given for goods sold (see also 
Plimley v. Westleys). 

It may be convenient to refer next to those of the Indian 


‘decisions which when dealing with claims for money lent under 


unstamped notes invoke the principle that the giving of a 





1. (1873) 21 W.R. 1. 2. (1853) 2 El. & Bl, 849: 118 E.R. 985. 
3.. (1827) 7 B. & C.416: 108 E.R, 778. 
4. (1794) 1 Esp. 245: 170 E.R. 345. 5. (1881) I.L.R. 7 Cal. 256. 


6. (1808) 1 Taunt. 353: 127 E.R. 870. 
7. (1831) 1B. & Ad. 696: 109 E.R. 945, 
8. (1835) 2 Bing. N.C. 249: 132 E.R. 98. 


AI] THE MADRAS LAW JOURNAL REPORTS. 203 


negotiable instrument only operates as a ‘conditional discharge’ 
or merely suspends the plaintiffs remedy and that the plain- 
tiff’s right to sue is revived if the instrument turns out to be 
-worthless or is not discharged by payment in due course. I 
see no difficulty in applying this principle to cases where 
money is already due to a person—as for goods sold or for a 
pre-existing debt—and the debtor gives his own note to the 
creditor or draws a bill or cheque ‘in his favour. It is legiti- 
mate to presume in such cases that the creditor is not 
‘accepting the instrument in satisfaction of his existing claim 
‘but only asasecurity or asmeans of obtaining satisfaction from 
the drawee of the bill or cheque. Even in cases where money 
is lent contemporaneously with the giving of a cheque by the 
‘borrower or the drawing of a bill on a third party, it may be 
reasonable to treat the bill or cheque as an attempt af payment 
and to presume that it was only a ‘conditional’ payment. The 
-diffculty created by S. 91 of the Evidence Act will not arise 
in this case because the cheque, billor hundi does not embody 
a promise to pay by the promisor but only a direction to 
another person and the lender can fall back on the ‘implied’ 
promise in the absence of a promise ‘in writing’. But where 
the borrower gives his own promissory note as part of the loan 
transaction, it seems to me artificial to treat that very ‘promise 
‘to pay’ obtained in that note as amounting to a payment and 
‘then to seek to import the theory of ‘conditional’ payment. 

So far as I have been able to examine the English cases 
‘which enunciate the doctrine of ‘conditional’ payment, I do 
‘not find that any of them relates to a promissory note executed 
‘as part of the loan transaction itself. I am therefore with all 
respect unable to concur in the proposition stated by Page, C. 
J., as proposition No. 3 in Maung Chit v. Roshan N. M. A. 
Kareem Oomer & Co.i and statements to the same effect in 
-other reported decisions (see for instance Maung Kyi v. Ma 
Ma Gale2). With the like respect I must add that my experi- 
-ence does not coincide with what the learned Chief Justice 
states (on page 508) to be his experience that ‘it rarely if ever 
happens that the whole of the terms of the agreement under 
which a loan is made are embodied ina promissory note given 
to the lender by the borrower except in cases in which the 
parties contract that the negotiable instrument shall itself be 


i. (1934) LL.R. 12 Rang. 500 at 504 (F.B.). 2. (1919) 54 I.C. 84 at 91 (F.B.). 


F.B. 


Perumal 
Chettiar 
v. 
Kamakshi 
Ammal, 
Varada- 
chariar, J. 


F.B. 
Perumal 
Chettiar 
v, 

Kamakshi 
Ammal. 
Varada- 

chariar, J. 


204 THE MADRAS LAW. JOURNAL REPORTS. [1938 


the consideration for the loan,’'if, as later observations in. the 


judgment imply, a promissory note. cannot, according to the 
learned Judge, be reasonably presumed to have been taken as 
‘consideration’ for the loan. I am free to confess to some 
difficulty in understanding what the learned Chief Justice had 
in mind when he postulated the possibility .of a promissory note 
by the borrower being ‘consideration’ for the loan as distin- 
guished from the ‘contract’ of loan. I can understand the 
position taken in Kundan Lal v. Bhikari Das-Ishwar Dasi 
that from the mere execution of a note it does not necessarily 
follow that the whole of the contract between the parties has 
been reduced to the form of such a document (see Chidambaram 
Chettiar v. Ayyaswami Thevan2) and I respectfully agree that 
in this sense it will be a question of fact in each case whether 
or not the note represents the whole contract between the 
parties. Iam unable to hold that there is any presumption 
that a promissory note taken from the borrower as part of the 
loan transaction is taken merely as ‘collateral security’; but in 
particular cases the evidence may lead to that conclusion, (See 
per Pratt, J., in Maung Kyi v. Ma Ma Gales.) f 

The theory propounded by Ormond, J., in Maung Kyi v. 
Ma Ma Gales that in every case of a promissory note loan 
“there are two distinct promises made by the borrower (1) 
that he will pay the amount borrowed to the lender and (2) 
that he will pay the amount due on promissory note to the 
holder of the note” that each promise is a distinct cause of 
action and that S. 91 applies only to the 2nd promise, seems to 
me, with all respect, equally artificial, if the learned Judge 
meant to hold that even promise No. 1 wasan express promise. 
If, on the other hand, it is only an implied promise, the question 
arises, whether the principle enunciated by Lord Cairns in 
Shaw v. Foster4 and applied by the Judicial Committee in 
Subramanian v. Lutchmané would not preclude the lender from 
falling back on the implied promise when the contract between 
the parties had been reduced to writing. 

It has been asked why a man should be put in a worse 
position when he takes a worthless document than when he 
does not take any. Lore Cairns said: 


. (1929) LL.R. 51 All. 530. 
2. (1916): 31 M.L.J. 401: I.L.R. 40 Mad. 585, 
3. ae 54 I.C. 84 at "2 and 94 (F.B.). 
1872) L,R. 5 H.L. at 341. 
(1922) MMLI 602: L.R. 50 I. A. 77: TER. 50 Cal. 338 (P.C.). 
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` “Any implication that might be raised, supposing there was no document 
is put out of the case and reduced to silence by the documents by which 
alone you must be governed.” 


This principle was applied by Sir Richard Couch to a_ 


claim fot money due under aa “unstamped note. The learned 
Chief Justice observed: 

' “The plaintiff cannot . .'. .'. Say that from the deposit there arose 
a contract on the part of the defendant to repay it, because here the parties 
have made an‘express contract which has been, put in writing. The plaintiff 
cannot resort to any implied contract; if he recovers atall, it must be on the 
contract actually made and he must prove that, if it is denied, and he must do 
it by the production of the writing, which, not being stamped, cannot be seen 
in evidence.” (Ankur Chunder Roy Chowdhry v. Madhub Chunder Ghose}.) 

This case has sometimes been explained away on the ground 
that the suit was there laid:on the note and not on the con- 
sideration. (See Golap Chand Marwaree v. T. Mohokoom 
Kooaree? and Krishnaji Narayan v. Rajmal Manichand3.) 
This distinction wholly ignores the principle on which the 
decision was avowedly based. 

It has been suggested that this principle of the ‘implied 
promise’ being superseded by the ‘express’ promise in writing 
should be limited-to cases where the writing can be proved and 
enforced but’ where it is not admissible in evidence, the paper 
inay be treated as non-existent and the objection based on 
S. 91 will not arise (see Mulla and Pratt, Commentaries on 


the Stamp Act, 3rd Edition, p. 134). The decision in Subra- 


manian v. Lutchman4 furnishes ‘the answer even to this 
suggestion. In the absence of a document embodying the 
terms of the security created by the deposit of title deeds, the 
lender could have proved the deposit by oral evidence and 
obtained the benefit of the security; but when the transaction 
was accompanied by an unregistered document their Lordships 
held that the creditor could not establish his security by oral 
évidence as’'to the deposit; even though ‘the document was 
inadmissible by reason of non-registration (see also Ram 
Bahadur v. Dusuri Ram5). The same decision of the Judicial 
Committee answers the argument that thotigh the contract 
between the lender and the borrower cannot be proved without 
the document, the faci of a loan could be proved. Under the 
law, the mere deposit of title deéds (with intent to create a 





ee eave 1. (1873) 21 W.R. 1 l 
2, ..(1878)-LLL.R. 3.Cal. 314.. --. (1899). LL.R. 24 Bom. 360. l 
A. (1922), 44 MeL J. 602: LR. SOLA. a. L.L.R.50 Cal. 338 (P.C). | 
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security) would suffice, but in the case referred to, their Lord- 
ships declined to allow even the fact of such deposit to be 
proved when the document turned out to be inadmissible. It’ 
is obvious that when the creditor is asking for permission to- 
prove the fact of the loan, he is only seeking to invoke the 
theory of an implied promise to repay. In Krishnaswami Pillai 
v. Rangasami Chettil, the learned Judges held that: 


“the defendant’s request and the payment by plaintiff which constitute 
the cause of action can be proved independently of the note.” : 


With great respect, I cannot help thinking that this is. 
merely the theory of ‘implied’ promise stated in other words. 

The theory of, ‘failure of consideration’ has sometimes 
been invoked as also the formula of ‘money had and received” 
(cf. Baij Nath Das v. Salig Ram?). The appeal to the theory 
of failure of consideration in a case like the present seems to 
me, with all respect, to ignore the distinction between the 
‘contract’ and the ‘consideration’ for the contract. We only 
fall back on the question whether the promissory note repre- 
sents the contract or the consideration for some other contract. 
In view of the judgments delivered in Sinclair v. Brougham\, 
it seems to me that neither the theory of failure of considera- 
tion nor the formula of money had and received is available 
in the case before us. Both these causes of action rest on a 
‘notional or imputed promise to repay’ (see Sinclair v. 
Brougham’) and the consideration above adverted to in connec- 
tion with the theory of ‘implied promise’ equally apply to this. 
way of supporting the lender’s claim. In the case of a loan 
transaction, the principal contract itself consists of the promise 
to repay and it cannot be said that ‘the implied promise on 
which the action for money had and received depends’ forms. 
no part of but is merely collateral to the main contract (per 
Lord Parker in Sinclair v. Broughams). The claim for ‘failure 
of consideration’ can arise only when the contract has been 
proved and the very question for decision is whether or not 
S. 91 of the Evidence Act prevents the contract being proved. 
without the production of the note. 

The observations of Bowen, L.J., in In re Guardian Per- 


. manent Benefit Building Society4, quoted by Lord Sumner in 


Sinclair v. Brougham’, seem equally to apply to the argument 
of ‘failure of consideration’ in the present case. The unstamped 
aeee a a ea ae as 
1, (1883) LL.R. 7 Mad. 112. 2. (1912) 16 I.C. 33. 
3, (1914) A.C. 398 at 440 and 452. 4. (1883) 23 Ch.D. 440 at 470. 
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promissory note has all along been unenforceable and inadmis- 
sible and both parties must be presumed to have known the 
law on the point. It ts sometimes assumed that it is the 
debtor’s duty to affix the proper stamp; but the statute, with 
a view to safeguard the interests of the revenue, expects the 
creditor also to make sure that the document is duly stamped 
—though, according to several decisions he may not incur the 
penalty prescribed by S. 62 of the Stamp Act by taking an 
unstamped document. It only remains to add that S. 70 of 
the Indian Contract Act, which has sometimes been appealed 


to, is scarcely appropriate to a case of money lent to the. 


defendant. There is no possibility in such a case or even a 
contemplation of the ‘thing delivered’ being restored—which 
obviously means in specie; and lending money to the defendant 
cannot be described as something done for the defendant. 


Lakshmana Rao, J—I agree with my Lord and have 
nothing to add. 


Siodatt, J.-S. 91 of the Indian Evidence Act so far as 
material is: 

“When the terms of a contract have been reduced to the form of a docu- 
ment no evidence shall be given in proof of the terms of such contract except 
the document itself.” 

The document now in question is a promissory note which 
is inadmissible in evidence because it is improperly stamped. 
Assuming that the promissory note contains a recital of the 
consideration for which it was.executed is the promisee 
debarred from proving the fact that consideration passed and 
must he therefore fail in a suit to recover the consideration? 
All the High Courts in India appear to be agreed that when 
the consideration passed prior to the execution of the note—as 
when the note is executed for money due on account—or when 
the consideration arises out of a transaction which can be 
separated from the execution of the promissory note—as when 
the note is executed for the price of goods sold—then a 
separate cause of action arises on the consideration and the 
consideration can be proved. But in cases where the note is. 
executed for money or other consideration which passes at the 
time of the execution of the note, thereis a conflict of decisions. 
For my part, I must confess that Isee no difference in principle 
between the two cases. The promissory note may be in the 
form: 
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'« For money which I owe you on account I promise to pay you, ete” 
or “For money received from you to-day I promise to pay you, etc.” . , ' 


Then, if the recital of consideration is a term of the con- 
tract it cannot on a strict interpretation of S. 91 be. proved at 
all except by proof of the promissory note. See the similar 

opinions expressed by Phillips and Reilly, JJ., in Venkata- 
chalapathi v. Ramakrishnayya}, à 
. The question for decision as formulated by my Lord ‘i is? 
“Whether a person who has lent money ona promissory note can sue to. 
recover the debt apart from the note when the note embodies the terms of 


the contract with the borrowers but is inadmissible in evidence owing to a 
defect in the stamping.” 


My answer to this question is first that the existence of the 
debt is not a term of the contract, and even if it is recited in’ 
the promissory note it can be proved by other evidence; and 
secondly that the terms of the contract between the promisor 
and the promisee can never be wholly embodied in the promissory 
note. One of the terms of the contract is that the promisee 
agrees to accept the promissory note in satisfaction of the debt 
due to him by the promisor. What he agrees to accept is a 
valuable security and not a worthless piece of paper——which is 
all that the note is if it is not properly stamped. If then the 
note is valueless the promisor has not done that which he. 
contracted to do. The promisee has not got what he bargained 
for. The promisor therefore is bound to restore to the pro- 
misee the advantage which he the promisor has obtained from 
the transaction. To me it appears that when .a man gives 
another a promissory note in satisfaction of a debt or for 
other consideration he gives at the same time a warranty that, 
the note is a good and enforceable instrument. If the note is 
bad for want ofa proper stamp it is difficult to see how it can’ 
operate asa discharge of the debt any more than the giving of 
a counterfeit currency note could so operate. This implied 
warranty is in my opinion a term of the contract and such a. 
warranty is in my experience not generally embodied in a 
promissory note or other negotiable instrument. l 

Reverting to the first proposition which I have stated, i 
namely, that the recital in a promissory note of the existence 
of the debt is not a term of the contract, it is permissible, I 
think. to refer to the opinion of the learned and distinguished. 
authors of the Commentary’ on the Indian Stamp Act (Mulla; 


1. A.LR. 1930 Mad. 168. E 
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and Pratt, 3rd Edition, 1935, at page 134) : 


‘The fact of the loan is not a term of the contract and proof of that fact 
is outside the scope of S. 91 of the Indian Evidence Act.” And again: 


“If the loan was made at the debtor’s request, the request implies a 
promise to repay. If the express provision in the promissory note could be 
‘proved it would exclude the implied promise. But as the express promise 
‘cannot be proved the lender may rely on the implied promise. If the loan 
was not made at the request of the debtor, there is a liability to make com- 
pensation under S. 70 of the Contract Act.” 

In spite of the conflict of decisions in Indian Courts on 
the question whether a separate cause of action arises on the 
consideration in the case, where consideration passes at the 
same time as the promissory note, I think that it is possible to 
interpret the decision of the Judicial Committee in Sadasuk 
Janki Das v. Maharajah.Kishan Pershad! as answering that 
-question in the affirmative. 

Sadasuk Janki Das v. Maharajah Kishan Pershad! was a 
-case where the consideration passed at the same time as the 


execution of the hundis on which the. suit was brought. It 


was sought to make the Maharajah liable on the hundis which 
were drawn and accepted by an officer of his Treasury on the 
ground that the money was borrowed on his behalf. The 
Judicial Committee held that the Maharajah could not be made 
liable on the hundis but that the plaintiffs could in the alter- 
native have based their suit on the consideration: 

“Tt would have been open to the plaintiffs had they thought fit to have 


‘framed their case in an alternative form and to have sued both on the hundis 
-and alternatively upon the consideration.” 


In Venkatachalapatht v. Ramakrishnayya? already cited in 
-another connection, the principle of this decision was applied 
to the case of a claim ona promissory note executed by one 
partner in a firm on which it was sought to make the other 
partners liable. It was held that the plaintiff’s suit as framed 
must fail but that he might be allowed to amend his plaint so 
as to make it clear that he was alternatively suing all the 
‘defendants as members of a firm on loans made to that firm. 
Reilly, J., as he then was said: 


“Tf the firm is to be made liable the lender must not only allege and 
„prove that the loan was really taken for his firm by the partner who made 
‘the promissory note but must base the suit on the loan to the firm.” 


————_$$—_— LT 


1.. (1918) 36 M.L.J. 429: L.R. 46 LA. 33: LL.R. 46 Cal.'663 (P.C). 
2, ALR. 1930 Mad. 168. 
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Sadasuk Janki Das makes it clear in my opinion that when 
money or other valuable consideration passes and a negotiable 
instrument is given in exchange for that consideration a cause 
of action arises on the’ consideration apart from the engage- 
ments evidenced by the instrument. I am not able to subscribe 
to the view that because the consideration is recited in the 
instrument no evidence can be given of it except the instru- 
ment itself. The consideration, that is to say, the loan for 
which the promissory note is given, is the subject-matter of 
the contract and not a term of the contract within the meaning 
of S. 91 of the Indian Evidence Act. In the matter of the loan 
the lender consents to it only on condition that the borrower 
gives him a negotiable instrument in the shape of a promissory 
note containing certain stipulations; and the borrower for his. 
part consents to execute a promissory note. If in the promissory 
note the borrower embodies a recital that he has received the- 
money that in my opinion is not a “ term of the contract ” but 
merely a statement of the actual circumstance which has ‘given. 
rise to the contract. 

In this view, I hold that the decision of the learned. 
District Munsif may be allowed to stand. 

S. V.V. Revision allowed and suit remanded.. 





PRIVY COUNCIL. 
[On appeal from the Chief,Court of Oudh at Lucknow.] 
PRESENT :—LorD WRIGHT, Str Sman LAL AND SIR 
GEORGE RANKIN. 
Nawab Mirza Mohammad Kazim 


Ali Khan and another .. Appellanis* 
v. 
Nawab Mirza Mohammad Sadiq 
Ali Khan and others .. Respondents. 


Coniribution—Taluqdari property—Taluga in hands of eldest son of 
deceased—Partible property in hands of other heirs—Recovery of dower by 
widow of deceased against all his property in hands of his heirs—Execution 
levied against partible property only—Right of heirs to claim contribution 
from talugdar—Oudh Settled Estates Act (V of 1917), $. 15. 

A property-owner died leaving a senior and a junior widow, and children 
by each. His taluqa descended to his eldest son, while his other partible: 


properties passed to his heirs according to the ordinary principles of Shia. 
2 A 


* P, C. Appeal No. 116 of 1936. ' . 7th April, 1938. 
Oudh Appeals Nos, 7 and 8 of 1934. 
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Mahomedan law. The senior widow, having brought an action for her dower 
against her three children, her co-widow, and the latter’s children, obtained 
a decree for the sum claimed against the whole of her deceased husband's 
property, but enforced that decree by execution proceedings against the non- 
taluqdari property only, an application to be allowed to enforce it against the 
taluqdari property having failed on account of want of sanction by the 
Local Government. On a claim by the junior widow and the rest of the 
deceased’s children against his eldest son for contribution from the taluqdari 
property in his hands towards payment of the sum awarded against them 
in favour of the senior widow, 

Held, (1) that the fact that the widow, as execution creditor, had in fact 
levied execution and recovered against the non-taluqdari property only did 
not entitle the taluqdari property to exemption from bearing its proportion 
of the debt, that the heirs’ rights could not be concluded by the choice so 
made by the execution creditor and that the plaintiffs were entitled to invoke 
the equitable doctrine of contribution, 

Observations of Lord Eldon in Aldrich v. Cooper, (1803) 8 Ves. Jun. 
382: 32 E. R. 402, relied on. 

(2) that the judgment obtained by the widow being one of the kind 
contemplated by S. 52 of the Code of Civil Procedure, and each of the defen- 
dants to her suit having thus become liable for the whole debt to the extent of 
assets of the deceased come into his or her hands, that decree was therefore 
merely a step towards the administration of the deceased's estate, and did 
not complete the administration as between persons whose rights were 
postponed to those of creditors. The Court, having granted the creditor- 
widow a decree which enabled her at her choice to levy execution upon the 
impartible and the partible properties, a proper administration of the 
deceased’s estate required a proper allocation of the debts as between the 
properties to which the different rules of descent applied. 

Mussumat Mulleeka v. Mussumat Jumeela, (1872) L.R, Sup. LA. 135 and 

‘Jafri Begam v. Amir Muhammad Khan, (1885) I.L.R, 7 All. 822 (F.B.), 
referred to. 


(3) that the value of the taluga to be taken for the purpose of allocation 
of debts as between taluqdari and non-taluqdari property must be its value 
at the death of the deceased, and not its value treating the portion settled 
under the Oudh Settled Estates Act of 1917 as having that of a life interest 
only. The words " to be or to have vested” in S. 15 of the Act should not be 
interpreted as operating retrospectively upon rights accrued to third parties 
in the administration of the property of the deceased. 


Decision of the Chief Court of Oudh reversed. 

Consolidated appeals from a decree of the Chief Court of 
Oudh (Wazir Hasan, C. J. and Smith, J.) dated 14th March, 
1934, reversing a decree of the Subordinate Judge, Lucknow, 
dated Ist September, 1932. 


Wallach and Abdul Majid for Appellants.—There is no reported 
case in which the Board have dealt with this matter. Jotindrg 
Mohun Lahiri v. Guru Prosunno Lahirit is a case somewhat 
similar to this. This is a case where there has been a decree 
SR ag ee te eS 

1. (1904) L.R. 31 LA, 94 at 100: LL.R. 31 Cal. 597 (P.C.). 
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against the heirs of a deceased taluqdar which is to be satisfied out 
of the estate. If one of the heirs has paid more than his share, the 
other heirs are liable to contribute in proportion to the share of 
the estate which they have received. Refers to Pollock and Mulla 
on the Indian Contract Act, 6th Edition, p. 301. It is submitted 
that, on the facts ofithe case, the Subordinate Judge came to the 
tight conclusion on the question of maintainability of the suit, If 
the Board takes that view, the result will bethat the case will have 
to go back for determination of. the proportion which is to be cal- 
culated. The estate must be valued in allocating the respective 
responsibilities as at the date of the taluqdar’s death. Reference 
was also made to Ram Saran Pande v. Janki Pande.1 

C.S. Rewcastle, K.C. and Subba Row for Resporidents——Taluq- 
dari property has the curious feature that there are restrictions in 
law on the right to levy execution against the property. Here the 
widow in the execution proceedings after the dower suit attempted 
to levy execution on the taluqdari property. Before, however, 
execution can in any circumstances be levied against taluqdari 
property, the matter must be referred to the Government whose 
refusal to allow the execution proceedings to proceed would be 
fatal to them. It is accordingly possible to have a decree which 
against any other property would give a good right but which in 
the case of taluqdari property would be defeated in the absence of 
government consent. 

Once the taluqdari estate has been released by the Court, no 
process, it is submitted, can thereafter be taken against it. There . 
is no right here to'seek contribution from the taluqdari estate, for 
it is essential to a suit for contribution that the plaintiff in that 
suit should have paid in one way or another the debt of the defen- 
dant. When the money in question was taken in execution, it was 
not taken from the plaintiffs in this action at all, but was taken 
under the Mahomedan law from the deceased himself. In other 
words, had the deceased chosen, just before his death, to realise 
some part of his property governed by Shia law and to pay the 
dower debt with it, the position would have been the same as in the 
present, and clearly no question of contribution could have arisen 
in such a case. The effect of the Mahiomedan Law is such that 
this payment was in fact made, and must be regarded under Shia 
jaw as having been made, by the deceased himself. Counsel’ 
‘referred to Abdul ‘Majeeth Khan Sahib v. Krishnamachariar2 
Further on the facts of this case unlike the ordinary case of a. 
judgment-debtor there was nothing which could be implied as a 
request for contribution. A request for contribution is an inherent: 





1. (1895) ILL.R. 18 All. 106. dois 
2, (1916) 32 M.L.J. 195: LL.R. 40 Mad. 243 at 253 (F. B.). 
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part of the obligation to pay. Counsel referred to S. 69 of the PC. 
Indian Contract Act, Mohammad 
7th April, 1938. Their Lordships’ judgment was delivered Freee 
by Mohammad 
Sir Grorcr Ranxin.—In this case two appeals by separate Sadia Al 
sets of plaintiffs have been brought from a decree of the Chief an 
Court of Oudh dated the 14th March, 1934, setting aside the Sir 


p ‘i George 
decree of the Subordinate Judge, Lucknow, dated the Ist Rankin. 


September, 1932, and dismissing with costs a suit for contribu- 
tion. In both appeals the sole contesting respondent is the 
defendant in the suit, Nawab Mirza Mohammad Sadiq Ali 
Khan (herein called Sadiq Ali) who is the taluqdar of 
Makanpur Rahimabad in the district of Sitapur. The parties 
are Shia Mahomedans and the questions in dispute have refer- 
ence to the administration of the estate of Nawab Mohammad 
Bagar Ali Khan (herein called the late Nawab) who died 
on the 17th January, 1921. The relationship of the parties to 
him and to each other is shown by the pedigree hereunder :— 


Sharaf Jahan Begam== Nawas MonaMMap Bagar ALI Kyan= Fakhr Jahan Begam 








(Plaintiff No. 4). (Plaintiff No, 1). 
; Ws lene faces Id 
Nawab Mirza Nawab Mirza Nawab Mirza Nawab Abid Nawab Mirza 
Mohammad Mohammad Mohammad Nagi Jahan Begam Mohammad 
Sadiq Ali Kazim Ali Ali Khan (Plaintiff Tagi 
Khan Khan (Died before the in- No. 2). Ali Khan 
(Defendant (Plaintiff stitution of the suit. (Died 19-11-35, 
No.1). No. 5). His legal represen- His heirs are 
tatives are on the on the record 
record as Plaintiffs as Plaintiffs- 
Nos. 4, 6 and7). Appellants 
party 3,in P 
Appeal No.8 
of 1934). 


The late Nawab left two widows, and a family by each. 
The property of which he was possessed at his death comprised 
the taluqa of Makanpar Rahimabad, an estate which had been 
entered under S. 8 of the Oudh Estates Act (I of 1869) in 
List II as an estate which according to the custom of the 
family ordinarily devolved upon a single heir. In addition 
thereto, however, he was possessed at his death of other pro- 
perties. Litigation to determine whether any or all of his 
properties were partible or were impartible took place from 
1921 to 1931 between his heirs. In 1931 it was decided by 
this Board that the taluga descended to Sadiq Ali alone but 
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that the other properties were not governed by any special 
family custom, and that they descended according to the 
ordinary principles of the Shia school of Mahomedan law: 
Mohammad Sadiq Ali Khan v. Fakr Jahan Begami. The 
value of the taluqdari property at the date of the death is 
estimated by the plaintiffs at Rs. 25,62,800 and the value of 
the partible estate at Rs. 8,90,314. 


On the 31st October, 1921, the late Nawab’s senior widow, 
Sharaf Jahan Begum, brought a suit for her dower against 
her own three sons, her co-widow Fakhr Jahan Begum, and 
the latter’s son and daughter. These six defendants were 
impleaded as being, with the plaintiff herself, the heirs of her 
husband in possession of his property. The claim was for five 
lakhs of rupees as dower, and on the 3rd January, 1923, the 
Subordinate Judge “ordered that the plaintiff’s claim be and 


. is hereby decreed for three lakhs of rupees with proportionate 


costs against the entire estate of Nawab Bagar Ali Khan 
deceased.” An appeal by Sadiq Ali to the Court of the Judicial 
Commissioner was on the 4th March, 1924, dismissed. 

Thereafter by various execution proceedings the senior 
widow Sharaf Jahan Begum as decree-holder realised out of 
the partible or non-taluqdari property of her late husband 
sums sufficient to satisfy her dower decree, amounting to 
Rs. 3,06,855. It is not necessary to detail these proceedings, 
which took place at different dates between 1924 and 1930. It 
may, however, be noted that in May, 1924, the first application 
made by her was against her son, the taluqdar, and asked for 
attachment and sale of certain taluqdari villages. Such property 
is protected by the provisions of the Oudh Laws Act, 1876,- 
and by rules made under S. 68, Civil Procedure Code. The 
sales officer, having submitted the case to the Local Govern- 
ment for sanction of an execution sale, was informed that as 
the taluqdar had non-taluqdari property from which the decree 
could be fully realised the proceedings to sell in the first 
instance the ancestral taluqdari villages did not seem proper. 
This execution application came accordingly to nothing. 

On the 29th April, 1931, the suit out of which the present 
appeals arise was. brought by the junior widow, her son and 
daughter against Sadiq Ali. Originally the senior widow, 


— 





1. (1931) 62 M.L.J. 320: L.R. 59 I.A. 1: LL.R. 6 Luck. 556 (P.C.). 
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her two sons, and the representatives of her third son, Naqi 
Ali (who had died), were impleaded as defendants in this 
‘suit, but they were afterwards made plaintiffs, leaving Sadiq 
Ali, the taluqdar, as sole defendant. The main contentions of 


the plaintiffs were to the effect that both taluqdari and non-. 


taluqdari properties were liable for the dower debt; that, as 
the dower decree was satisfied from the non-taluqdari property 
alone, the taluqdari estate should be made to contribute accor- 
‘ding to its value. The defendant, among other pleas, denied 
that any right to claim contribution arose to the plaintiffs upon 
‘the facts alleged. The Subordinate Judge thought it right to 
deal with certain of the issues before taking evidence upon 
-disputed questions of fact. He found in favour of the plain- 
-tiffs that they had a right to contribution in respect that the 
taluqdari property was liable for the debts of the deceased 
taluqdar along with the partible property: and that the values 
-of taluqdari and partible properties should be estimated as at 
‘the date of the death. His findings on other points need not 
‘here be mentioned. 


The Chief Court'reversed this decision and dismissed 

‘the suit. On the main question of the plaintiffs’ right to 

contribution, the view of the learned Judges (Wazir Hasan, 
<C. J. and Smith, J.) was that, as the heirs of a Mahomedan 

were only entitled to the residue of his partible estate left 

after the payment of funeral expenses, debts and legacies, 

‘the plaintiffs’ claim involved the assertion of a right to share 
‘in the impartible estate. In their opinion, even had the 

-entire partible estate been exhausted in satisfaction of debts 
-due by the deceased, no right would have arisen to any of the 
heirs to rehabilitate their shares by means of contributions 

from the impartible estate. As their Lordships read the joint 

judgment of the Chief Court, the learned Judges did not doubt 
‘that the taluqdari property of the late Nawab was liable for 
this debts just as much as the partible property. They regarded 
‘it as the plaintiffs’ misfortune that execution proceedings were 
‘taken against the latter. But they held that “the fact that the 
-result of that action was a benefit to the defendant, inasmuch 
as it saved the impartible estate intact, does not create, in equity, 

-or otherwise, in favour of the plaintiffs, a right to share in that 
“benefit.” Their Lordships postpone mention of certain other 
findings of the Chief Court and proceed to consider the 
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correctness of the view that the suit for contribution was not: 
maintainable. 

The claim of the senior widow, Sharaf Jahan Begum,. 
for dower was that of an ordinary unsecured creditor against 
the estate of her late husband. She was not in possession 
of any property of his in lieu of her dower, still less had 
she any charge upon any part of his estate. On the other 
hand, the fact that the debt was for dower did not make 
it different from any other simple contract debt so far as 
the taluqdari property was concerned. Sharaf Jahan 
Begum impleaded all the heirs of her late husband in her 
suit for dower, and‘obtained a decree against all. It is not 
necessary now to ‘consider whether the decree which she 
obtained was in a form to which she was entitled. It was 
apparently contended in the suit that the proper form of 
decree would have been against each heir of her late husband 
to the extent only of a part of the debt proportionate to that 
heir’s share in the estate. There is some difference of opinion 
among the High Courts of India upon the proper form of 
decree in a suit by the creditor of a deceased Mahomedan 
against one or more of his heirs. In the present case the 
matter was complicated by the facts that the line or lines of 
succession to the late Nawab’s property were uncertain and in 
all probability governed only in part by the Mahomedan law; 
and that the lady was minded to contend that the taluqdari 
property was liable to answer her claim. The reference in. 
the decree to “the entire estate” shows that Sadiq Ali was not 
being sued merely as a person entitled to share in the partible 
estate: otherwise their Lordships attribute no importance to- 
it. Being heiress as well as creditor, the senior widow might 
doubtless have sued for a declaration that, as between partible 
and impartible estates,.the latter should bear its proportionate 
share of the debts, but she did not ask for or get relief in that 
form. She brought her suit as a creditor in the manner 
provided by the Code impleading all the heirs as legal represen- 
tatives, [S. 2 (11), Civil Procedure Code] and she 
obtained, as the Chief Court has noticed, a judgment of the 
character contemplated by S. 52 of the Code. In Mussumat 
Mulleeka v. Mussumat Jumeelat this was held by the Board 





1. (1872) L.R. Sup. I.A. 135. 
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in a suit for dower to be the right form of decree; and in the 
present case that form of decree was granted, and no appeal 


was taken therefrom. Each of the defendants to that suit ` 


became liable, as explained by Sir Barnes Peacock in the case 
just cited (p. 142), for the whole debt to the extent of assets 
received by him; and the decree could be executed by the 


attachment and sale of as much as necessary of the property, ` 


of the deceased in the hands of any or all of the defendants. If 
any defendant was shown to have been in possession of property, 
of the deceased, but to have parted withit, his own assets could 
be made liable to a like extent unless he proved that he had 
“duly applied” the property of the deceased. Such a decree is 
only a step towards the administration of the deceased’s estate, 
and does not complete the administration as between persons 
whose rights are postponed to creditors. In the ordinary case 
of a Muslim whose whole property descended according to his 
personal law, it would be impossible to suggest that an heir 
was without remedy against his co-heirs if, by the action of 
the judgment creditor under such a decree, he was left with 
less than his proper share of the nett estate of the deceased. 
His right to contribution would be plain. As a beneficiary, he 
would have the right that the deceased’s estate should be duly, 
administered, that it should be cleared of debts and valid 
legacies, and that he should be given possession of his share 
therein. For this purpose his suit could take various forms 
according to the circumstances of the case. It might be 
denominated an administration suit or a suit for partition or a 
suit for contribution, but the basis of his claim would be the 
same in each case, namely, the right to have due administration 
of the deceased’s estate. This right might also be enforced in 
a proper case by an application for the appointment of an 


administrator under S.218 of the Indian Succession Act, 
1925. 


The question raised by the present case is whether the 
plaintiffs, as heirs having an interest in a portion of the property, 
left by the deceased and entitled toa due administration of his 
estate, cannot claim to have the debts of the deceased provided 
for rateably out of the partible and impartible properties 
which are equally liable for such debts. The estate of the late 
Nawab was between 1921 and 1931 in a difficult position, since 


it was doubtful whether any substantial portion of it was 
28 
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divisible or indivisible, and the claim of the senior widow was 
a heavy claim. That such an estate should be administered by, 


` the crude method of'leaving it exposed to execution sales at the 


creditor’s choice, is, it may be hoped, unusual. Had there been 
an executor or administrator in charge, or a receiver appointed 
by the Court, it would have been his duty to take proper 


` measures to pay off the dower debt, and he could not possibly 


have claimed to saddle either the taluqdari or the non-taluq- 
dari property with the whole of the dower. It would have 
been the plain right of the plaintiffs to object to any more than 
a proportionate part of the debt being taken from the partible 
estate. The view of the Chief Court is that, the creditor 
having levied on partible assets, the loss must lie where it has 
fallen. This, in their Lordships’ judgment, is contrary to the 
rights of the parties; it would, moreover, open wide the door 
to chicanery and fraud. A proper administration of the 
deceased’s estate involves and requires a proper allocation of 
the debts as between properties to which different rules of 
descent apply. The plaintiffs are not claiming to share in the 
taluqdari property, because they ask fora proper allocation of 


` the debts as between the partible and the taluqdari properties. 


That the right of an heir under the Mahomedan law is a 
share in the estate after debts and valid legacies have been 
provided for is undeniable. It is laid down no less than three 
times in the fourth Sura of the Koran. The principle is not 
disputed by the plaintiffs or by anyone. Indeed it lies at the 
root of the plaintiffs’ case: because an heir is only entitled 
beneficially to a share in the residue after payment of debts, he 
is bound to contribute towards debts properly paid by his co- 
heirs to the extent of his interest. If the Mahomedan law 
governed the whole matter, the plaintiffs’ difficulties would be 
at an end. The Mahomedan law as to legacies is highly special 
and need not now be considered; but, in providing that the heir 
takes ashare in the nett estate after deduction of the debts of the 
deceased, the Mahomedan law is in line with other laws includ- 
ing the Hindu law and the second chapter of the Indian Succes- 
sion Act, 1925. The single heir under Act I of 1869 also takes 
subject to debts. So far as their Lordships are aware, the 
particular problem presented by the circumstance that part 
of the deceased’s property does not descend according to 
Koranic principles at all, is not dealt with by any of the 
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classical authorities such as the Hedaya, Fatawa Alamgiri or 
Shuraya. From the standpoint of orthodoxy, such a contingency 
might well appear not as one to be provided for but as one to 
be rejected. In any case neither the dicta nor the authorities 
referred to by the Chief Courtare addressed to any such matter. 
In the cases envisaged by these authorities there isno need to 
ask what debts shall be discharged out of the property before 
-division into shares as prescribed by Mahomedan law. As all 
the property would descend by that law, all the debts must be 
first provided for. But here some property, though liable for 
debts, is not divisible at all and descends upon different 


principles unknown to the Mahomedan law; hence the need to. 


.ask how much of the debts should be satisfied out of each class 
-of property. Had the authorities cited been relevant to this 
-question and conclusive to the effect that Mahomedan law 
provided no remedy in such a case as the present, it by no 
-means follows that a British Indian Court would not afford 
a remedy. 


In the case cited by the Chief Court, Jafri Begam v. Amir 
Muhammad, it was pointed out by Mahmood, J., that “the ler 
fori regulates all matters going to the remedy, ad litis ordina- 
tionem.” In his view “upon the death of a Mahomedan owner, 
.his property . . . immediately devolves upon his heirs in 
specific shares; and if there are any claims against the estate, 
and they are litigated, the matter passes into the region of 
‘procedure, and must be regulated according to the law which 
governs the action of the Court” (p. 882). In that case, as 
is well known, the Full Bench of the High Court at Allahabad, 
while holding that æ decree passed against some only of the 
heirs did not bind other heirs so as to convey their interest to 
‘the auction purchaser in execution, agreed that in such a case 
the heirs who were not parties to the decree could not recover 
their shares from the auction purchaser without paying their 
proportionate share of the ancestor’s debt for which the decree 
was passed. This is a particular application of the right to 
-contribution as between co-heirs in respect of the debts of the 
‘deceased. It was treated as not depending upon any rule 
peculiar to the Mahomedan law, but on the general principles 
-of equity. 





1. (1885) LL.R. 7 All. 822 at 844 (F.B.). 
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In the present case, the Court, having granted to the 
creditor a decree which enabled: her to levy at her choice upon- 
the partible and the impartible estates, cannot as between the 
defendants refuse to carry the administration beyond that 
point. 

The principle or method of which S. 52 of the Code 
is an expression has always been so operated as not to prejudice 
the rights inter se of beneficiaries or legatees over whom the 
creditor has priority. Indecd, by its doctrine of marshalling, 
equity, in days when debts were of different priority and 
assets were of different classes, ensured that the order 
in which the assets of a deceased person were answera- 
ble for his debts was ultimately enforced as between persons 
beneficially interested in the estate [cf., Williams on Execu- 
tors, 12th ed. 1930, Vol. II, pp. 1119-20]. Creditors may 
generally resort to any portion of the estate, but the judgment 
of Lord Eldon in Aldrich v. Cooper! may be pointed to as 


showing how this principle has of old been limited‘ and con- 
trolled to avert injustice :— 


“ The simple contract creditor therefore has no more in law any claim 


against the freehold estate. . . . But. . . . the Court has said, the 
caprice or election of a bond creditor shall not operate to the prejudice of the 
simple contract creditor . . . .” at (p.394). “In the cases of legatees 


against assets descended a legatee has not so stronga claim to this species 
of equity asa creditor. But the mere bounty of the testator enables the 
legatee to call for this species of marshalling: that, if those creditors, having 
a right to go to the real estate descended will go to the personal estate, the 
choice of the creditors shall not determine whether the legatees shall be paid 
ornot . . . . Both are in law liable to the creditors, and therefore by 
making the option to go against the one they shall not disappoint another 
person, who the testator intended should be satisfied” at (p. 3¢5). 


The rights of the plaintiffs cannot ‘be concluded by the 
choice of the execution creditor. Their claim to their proper 
share in the partible estate of the late Nawab makes them co- 
beneficiaries with Sadiq Ali in respect of assets all of which 
are answerable for the debts of the deceased, and the fact that 
different portions of the assets devolve on different principles 
in no way defeats the plaintiffs’ right to contribution. 


It is not necessary that the plaintiffs should found upon 
an actual or implied promise in seeking contribution from the 
defendant in the events which have happened. Whether or 
not Ss. 69 and 70 of the Indian Contract Act are wide enough 





1. (1803) 8 Ves. Jun, 382: 32 E.R. 402. 
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‘to cover the case, the root of the plaintiffs’ claim is their right 
toa due administration of the estate of the deceased. “The 
Treason given in the books is, that in aequali jure the law 
requires equality : one shall not bear the burthen in ease of the 
rest” Dering v. Earl of Winchelseat. “The principle establish- 
ed in the case of Dering v. Earl of Winchelseai is universal, 
that the right and duty of contribution is founded on 
‘doctrines of equity; it does not depend upon contract”: 
Ramskill v. Edwards?. This has been settled law in India 
since Rambux Chittangeo v. Modoosoodhun Paul Chowdhrys 
a Full Bench decision of the High Court at Calcutta in Sir 
Barnes Peacock’s time, which containsa careful exposition of 
the matter from an Indian standpoint. 


- A further decision of the Chief Court remains to be con- 
sidered. Sadiq Ali made an application under S.3 of the 
Oudh Settled Estates Act, 1917, and on the 2ist December, 
1923, having obtainéd the necessary permission, he duly 
-declared by deed that a certain portion of the taluga was 
dn future to be held subject to the provisions of the Act. 
S. 15 of the Act is as follows :— 

“ Except as otherwise provided by this-Act, no person entitled to a settled 
-estate shall have power to transfer, dispose of, alienate, convey, charge, 
„encumber or lease the same or any part thereof, or the profits thereof, for 
any greater or larger interest or time than during his life, nor shall a settled 
-estate, or any part thereof, or the profits thereof, be held by any Court to be 


-or to have vested in such person for any:larger or greater interest or time 
than for his life.” 


The Subordinate Judge has held that, for the purpose of 
.a rateable allocation of the debts of the late Nawab as between 
taluqdari and non-taluqdari property, the value of his interest 
in the taluga is to be taken as it stood at the date of his death 
‘in 1921. The Chief Court have held that the portion compris- 
-ed in the declaration of 1923 is to be valued as a life interest 
only. In.their Lordships’ view it would be contrary toa 
sound construction that the words “to be or to have vested” 
in S. 15 should be interpreted as operating retrospectively 
-upon rights accrued to third parties in the administration of 
ithe property of the deceased. On this point their Lordships 
agree with the view of the Subordinate Judge that the respec- 
tive values of partible and impartible properties should be 





1, (1787) 2 Bos. & Pul. 270 and 1 Cox. 318 at 321: 29 E.R. 1184. 
2. (1885) at Ch. D. 100 at 109. 3. (1867) 7 W.R. 377 (F.B.). 
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P.C. ascertained asat the date of the death. They express no- 
Mohammad OPinion upon the quanium of the interest which would be 
horas saleable in execution under any decree passed in the present 

v. suit. . 

E No question arises now upon any of the other matters. 


Khan, dealt with by the Courts in India. It may be noted, however,. 

Sir that on the 24th July, 1934, Sharaf Jahan Begum petitioned 

e the Chief Court to ithe effect that she had parted with her 

interest in the subject-matter of this consolidated appeal to 

her son Nawab Kasim Ali Khan. This allegation was disput- 

ed, and the Chief Court did not act upon it as the learned 

Judges considered that they were functi oficio. The lady has 

not been represented before their Lordships. When His. 

Majesty’s order is received in India the Chief Court will deal 

with her application before sending the case back to the 
Subordinate Judge’s Court. 

Their Lordships will humbly advise His Majesty that 

- these two appeals be allowed, that the decree of the Chief . 

Court be set aside, that the decree of the Subordinate Judge 

be restored, and that the case be remanded to the trial Court 

for final disposal. .The respondent, Nawab Mirza Mahammad 

Sadiq Ali Khan, must pay the appellants’ costs in the Chief 

Court and one set of costs as between the appellants in the 

two appeals which have been consolidated in the present case.. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 


Solicitors for Respondents: Nehra & Co. 
R.C.C. ——— ma Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—-Mr. Justice Horwitu. 
Komma Harichandra Reddy 
and others ; .. Petitioners* (Accused in Calendar 
Case No. 275 of 1936, on the 
file of the Stationary Sub- 
Magistrate of Pulivendla). 


Harichandra Criminal Procedure Code(V of 1898), S.350—Further enquiry ordered by 
Reddy, Sessions Judge—Magistrate resummoning prosecution witnesses—Failure to 
ae examine them —Charge framed on the evidence already recorded ~Legality of 


—Right of accused to a fresh enquiry. 





* Cri. R. C. No. 880 of 1937. . 24th March, 1938: 
Cri. R. P, No. 824,0f 1937. 
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Anorder of discharge by a Sub-Magistrate was set aside by the Sessions 
Judge who ordered further enquiry. At the time of further enquiry, the 
Magistrate decided to summon the prosecution witnesses already examined ; 
but he failed to examine them. He considered the evidence sufficient and 
framed a charge and convicted the accused. 

Held, that the Magistrate was not bound to begin the enquiry afresh and 
was justified in framing the charge upon the evidence. 

The resummoning of witnesses is not tantamount to recommencing the 
enquiry. Even if the Magistrate contemplated recommencing the enquiry 
when he re-summoned the witnesses, he could change his mind before he 
recommenced the enquiry. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the First Class Sub-Divisional Magistrate 
of Jammalamadugu dated 22nd October, 1937 and passed in 
Criminal Appeal No. 41 of 1937 preferred against the judgment 
of the Court of the Stationary Second Class Magistrate of 
Pulivendla in Calendar Case No. 275 of 1936. 

A. Narasimha Aiyar, P. Chandra Reddi and R. Ramalinga 
Reddy for Petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orver.—The petitioners were convicted by the Stationary 
Sub-Magistrate of Pulivendla under Ss. 147, 341 and 342, 
Indian Penal Code, and the sixth petitioner under S. 323, 
Indian Penal Code, also; and they were fined Rs. 10 each on 
each count. The convictions and sentences were confirmed by 
the appellate Court. 


There was first an enquiry by the Stationary Sub-Magistrate 
of Pulivendla and the accused were discharged. The matter 
was then taken in revision to the Sessions Judge, who thought 
that the order of discharge was improperly passed and ordered 
a further inquiry into the matter under S. 436, Criminal 


Procedure Code. The Stationary Sub-Magistrate decided to. ` 


summon the prosecution witnesses already examined; and upon 
being told by the Sub-Inspector conducting the prosecution that 
it was not necessary to examine the prosecution witnesses, 
the Magistrate did not do so. He presumably considered the 
evidence already on record and then framed a charge. The 
trial ended in a conviction. 


It is now argued that the Magistrate was bound to begin 


the enquiry afresh. I find nothing in any section of the 
Criminal Procedure Code which justifies this argument. When: 


Harichandra. 


Reddy, 
In re, 
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Warichandra an order of discharge is set aside and further enquiry ordered, 
Reddy, the enquiry recomrhences where it was left off at the time 
` when the improper order of discharge was passed. Further 
enquiry, as pointed out in Queen-Empress v. Balasinnathambil, 
does not mean merely an examination of witnesses, but a 
further consideration of the evidence; and the Magistrate was 
therefore justified upon perusing the evidence in framing the 
charge. 

Prior to the framing of the charge an accused is not 
entitled under S. 350, Criminal Procedure Code, to have a de 
novo enquiry. S. 350 gives the accused a right to have a de 
novo trial. It has been held by this Court that the trial begins 
only after the framing of a charge. I can therefore see nothing 
wrong in the proceedings of the Sub-Magistrate. It is however 
argued from Queen-Empress v. Hasnu2, Ram Dial v. Emperors 
and Sahib Din v. The Crown4, that the principle of natural 
justice requires that every Magistrate should begin his enquiry 
afresh and see the witnesses for himself before he convicts 
the accused. I do not think that the Criminal Procedure Code 
recognises or suggests that there is such a principle of natural 
justice. On the contrary, it negatives the existence of such a 
principle; for it leaves the resummoning of witnesses entirely 
to the discretion of the Magistrate. He may feel that he would 
like to see a witness or question him further; and S. 350 (1) 
gives him authority to do so. If he does not feel it necessary 
to examine any witnesses afresh it is not incumbent on him to 
do so. After the framing of the charge, he had in any event 
an opportunity of seeing the witnesses for himself during the 
further cross-examination. This matter has come before this 
Court on many occasions, and was considered by Jackson, J., 
in Lakshmi Reddy v. Muni Reddy5, where he held that there 
was no obligation laid on the Magistrate to begin the 
enquiry afresh. ` 

A further argument advanced is that even though the 
Magistrate is given a discretion to continue the enquiry from 
the place where it was left by his predecessor he exercised the 
choice in favour of commencing the enquiry de novo by 
summoning the witnesses. I cannot agree that the resum-. 


1: (1891)'1 Hee 343: LER-14 Er ve ae 
L.R. 6 All. 367. | * . 141, 607. 
ae "4, (1922) LL.R. 3 Lah, 115. 
5. (1930) 60 M.L.J. 524: LL.R. 54 Mad. 512. 
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moning of the witnesses is tantamount to recommencing the 
inquiry; and even if it is true that the Magistrate, when he re- 
summoned the witnesses, contemplated recommencing the 
enquiry, he was not precluded from-changing his mind before 
he recommenced the enquiry. 

The evidence before the Courts below was considered 
sufficient by them to sustain a conviction ; and I am not prepared 
to interfere in revision with that finding. 

The petition is therefore dismissed. 

K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Horwitz. 


The Public Prosecutor 12. Appellant* 
v. ` ' 
Panchaksharam alias Mannangatti .. Respondent ( Accused). 


Penal Code (XLV of 1860), Ss. 304 and 335—Injuries caused with knife 
on abdomen—Death caused —Nature of offence—Criminal Procedure Code (V 
of 1898), S. 439 (1)—Appeal against acqutttal—Power of High Court to set 
aside conviction. 

The accused was charged under S. 304, Indian Penal Code, with cutting 
the deceased with a toddy drawer’s knife on the head, back and abdomen, 
The Sessions Judge found on the evidence that the accused did strike the 
deceased on the head, back and abdomen, and caused the injuries alleged but 
he held that the accused had neither the intention nor the knowledge which 
would bring the accused within the mischief of S.304. He found however 
that the accused voluntarily caused grievous hurt under grave and sudden 
provocation and convicted him under S. 335, Indian Penal Code. The Crown 
preferred an appeal against the acquittal under S. 304. 

Held, that as the accused voluntarily caused an injury that endangered life 
and the deceased died as the result of that injury the offence committed was 
culpable homicide and the accused was liable tobe convicted under S. 304, 
Indian Penal Code. 

Inan appeal against acquittal the accused i: is entitled to ask the Court to 
consider all the evidence before it and all the possible grounds which may be 
raised against the conviction, and if the High Court is satisfied that no offence 
was committed, it would undoubtedly exercise suo motu its powers under 
S. 439 (1), Criminal Procedure Code, and set aside the conviction for the 
smaller offence. 

Appeal under S. 417 of the Code of Criminal : Procedure, 

1898, against the acquittal of the aforesaid respondent 
` (accused) for an offence under S. 304 of the Indian Penal 
Code by the Court of Session of the South Arcot Division at 
Cuddalore in S. C: No. 18 of 1937. 

N. Somasundaram for Appellant. 


J. Subbuswami for Respondent. 





*Crl. Appeal. No. 378 of 1937. | `°? -30th March, 1938, 
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The Court delivered the following 


Jupement:—The accused Panchaksharam was charged’ 
by the Sessions Judge of South Arcot under S. 304, Indian. 
Penal Code, with cutting the deceased Munuswami with a toddy: 
drawer’s knife on the head, back-and abdomen. The learned! 
Sessions Judge found on the evidence that the accused did. 
strike the deceased Mtinuswami on the head, back and abdomen. 
and caused the injuries alleged; but he held that the accused. 
had neither the intention nor the knowledge which would. 
bring the offence within the mischief of S. 304, Indian Penal: 
Code. He found however that the accused voluntarily caused. 
grievous hurt under grave and sudden provocation and so- 
convicted him under S. 335, Indian Penal Code and sentenced 
him to two years’ rigorous imprisonment. The Crown has- 
appealed against thé acquittal under S. 304, Indian Penal Code.. 


It was contended on behalf of the Crown thatthe findings. 
of fact of the learned Sessions Judge must be accepted and 
that the arguments of the learned Counsel for the accused must 
be confined to combating the arguments with regard to the 
nature of the offence committed. The Jearned Counsel for the- 
accused relied on S. 439 (6), Criminal Procedure Code, which. 
is to the effect that any convicted person to whom an oppor-. 
tunity has been given of showing cause why his sentence should 
not be enhanced shall be entitled to show cause against his. 
conviction. That sub-section does not apply because this is an 
appeal, not against the sentence, but against the acquittal. It. 
is however clear that in an appeal against acquittal the accused. 
is entitled to ask the Court to consider all the evidence before- 
it and all the possible grounds which may be raised against the- 
conviction. If therefore the learned Counsel for the accused 
is entitled to argue on the facts of the case to show that the- 
accused has not committed an offence under S. 304, Indian. 
Penal Code, then although the acceptance of those arguments. 
may not automatically set aside the conviction under S. 335, 
Indian Penal Code, yet if this Court were satisfied that no 
offence was committed, it would undoubtedly exercise suo motu. 
its powers under S. 439 (1), Criminal Procedure Code and set 
aside the conviction. | 


However, after hearing the learned counsel for the 
accused, Į am, ‘satisfied that the facts found by the learned. 
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Sessions Judge are correct. P. W. 5 is equally related to both 
parties and her evidence therefore is very valuable. More- 
over, the accused himself has made. several statements which 
toa great extent meet the prosecution case. The learned 
Sessions Judge has accepted the accused’s case to the extent 
that while in the tope he heard that his mother had been 
attacked by the deceased and was lying senseless, that he came 
to where the deceased and his mother were, that the deceased 
asked him what he was doing there with the knife and struck 
him on the hand with his stick, that the accused then stabbed 
him, that the deceased then gave further blows with his stick 
and that the accused delivered several more blows with his 
knife on the person of the deceased. 


I agree with the learned Sessions Judge that the accused 
cannot be said to have acted in self-defence. His mother was 
in no further danger from the deceased. He came there with 
the intention of attacking the deceased and the deceased, when 
he saw that the accused had a knife and was prepared to use it, 
was justified in striking his hand to prevent him from using it. 
A free fight between the accused and the deceased followed; 
and the accused must accept responsibility for the acts done by 
him. 

That the accused acted under grave provocation there can 
be no doubt; but whether it was also sudden provocation is 
open to doubt; but I am prepared to accept the finding of the 
learned Sessions Judge that there was grave and sudden 
provocation. I cannot however agree with him that the offence 
committed did not amount to one punishable under S. 304, 
Indian Penal Code. The accused certainly knew that a blow 
with a knife on any vital part of the body was likely to cause 
death; and there are few parts of the body where a severe 
blow with a knife would not cause death unless expert medical 
attention was immediately available. Ina sense, the learned 
Sessions Judge concedes that, for he says “it: was an injury 
which endangered human life, and so it amounts to grievous 
hurt as defined in S. 320, Indian Penal Code”. The learned 
Sessions Judge has found the accused guilty of causing 
grievous hurt under grave and sudden provocation and he has 
said that it was grievous hurt because it was hurt that endan- 
gered human life. The finding of the learned Sessions Judge 
therefore amounts to this, namely, that the accused voluntarily 
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caused an injury which endangered human life- and the 
deceased died as the immediate result of that injury. If the 
accused voluntarily caused an injury that endangered life and 
the deceased died as the result of that injury, the offence com- 
mitted is certainly culpable homicide. Moreover, the injury 
caused was a very grievous one; and I have never known of 
an injury of that kind from which a wounded man has survived. 
It was not merely a cut across the abdominal wall; but the 
intestine itself was severely injured. Although theoretically 
death was not the necessary result, yet in the ordinary course 
of nature one would expect that death would result. In very 
few cases of murder can it be said that the injury caused 
necessarily resulted in death; but if it is caused with the 
necessary intention or knowledge and death results from the 
injury caused, then the offence committed is murder or culpable 
homicide as the case may be. . Had there not in this case been 
grave and sudden provocation, the accused. would have been 
guilty of murder. 


The conviction under S. 335, Indian Penal Code, is there- 
fore set aside and the accused convicted under S. 304, Indian 
Penal Code. In view of the fact that the accused acted under 
grave provocation and that the deceased was a bully, I do not 
think any very great enhancement of sentence is necessary. 
I sentence the accused to three years’ rigorous imprisonment. 

B.V.V. Appeal allowed. 


NNN NNONO monins 


PRIVY. COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 


Present:—Lorp Wricut, Lorn ROMER, Sir LANCELOT 
SANDERSON, SIR SHADI LAL AND SIR GEORGE RANKIN.. 


Pandit Parma Nand 1 .. Appellant* 
v, . 
Nihal Chand and another . ... Respondents. 


Religious endowments—Public trust—Proof of- dedication—Onus—User 
for purposes of reciting Holy Books—Inference-—Charitable, and Religious 
Trusts Act (XIV of 1920), S. 3—Udasi order—Rules of succession, 


Where it is alleged against a person in possession of property that the pro- 
perty is the subject ofa trust for a public purpose of a charitable or religious 








*P,C. Appeal No. 12 of 1937, ` SO 3rd May, 1938, 
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nature it is for the persons pleading the existence of the trust to establish 
affirmatively that a trust of a public character was imposed on the property. 
To constitute a trust “created or existing for a public purpose of a charitable 
or religious nature” within the meaning of S.3 of the Charitable and Reli- 
gious Trusts Act of 1920 the author or authors of the trust must be ascer- 
tained, and the intention to create a trust must be indicated by words or acts 
with reasonable certainty. Moreover, the purpose of the trust, the trust 
` property and the beneficiaries must be indicated soas to enable the Court 
to administer the'trust if required. The recitations of the-holy book on a 
property are in no way inconsistent with the hypothesis that the trust, if any, 
existing in respect of the property is of a’private nature. 


Chhotabhat v. Jnan Chandra Basak, (1935) 69 M.L.j.1: L.R. 62 I. A. 146; 
LL.R. 57 All. 330 (P.C.), relied on. 


When a person enters the Udasi order he severs his connection with the 
members of his natural family. It follows that neither he nor his natural 
relative can succeed to the property held by the other. There is, however, 
no reason for holding that an Udasi cannot acquire private property with his 
own money or by his own exertions. If he does acquire private property, it 
cannot be inherited by his natural relatives but passes on his death to his 
spiritual heir including his chela who is recognised as his spiritual son. But 
the descent of the property from a guru to his chela does not warrant the 
presumption that it is religious property. 


Decision of the Lahore High Court reversed. 


Appeal from a decree of the High Court, Lahore (Cold- 
stream and Hilton, JJ.) dated llth June, 1934, reversing a 
decree, dated 26th May, 1926, of the senior Subordinate Judge 
of Gujranwala. 


D. N. Pritt and C. Sidney Smith for Appellant. 
A, M. Dunne and W. Wallach for Respondents, 


3rd May, 1938. Their Lordships’ judgment was 
delivered by r © 


Sir SHapt LAL.—-In the town of Gujranwala there is a 
building variously described as Baghichi Thakaran or Gurd- 
wara Baghichi, and the main issue, which their Lordships have 
to determine in this appeal, is whether that building, together 
with the shops and other property attached to it, is the subject- 
matter of a trust for a public purpose of a charitable or 
religious nature. The issue was raised by the defendants who, 
claiming to be the representatives of the Hindu public, made an 
application to the District Judge under S.3 of the Charitable 
and Religious Trusts Act (No. XIV of 1920), alleging that 
the Baghichi Thakaran was a public endowment for religious 
and charitable purposes, and called upon Mahant Narain Das, 
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who was described by them as the trustee of the endowment, 
to furnish details of the nature and purposes of the trust, and 
of the value of the property belonging to the trust, and also to 
render an account of the income and expenditure of the trust 
property. Their allegations were contested by Narain Das, 
and the controversy between, the parties led to the present 
action, brought by Narain Das for the purpose of obtaining an 
authoritative pronouncement upon the nature of the trust and 
of the property attached to it. 

The Trial Judge found against the public character of 
the alleged trust; but his judgment has been reversed by the 
High Court of Judicature at Lahore. From the judgment 
pronounced by the High Court and the decree which followed 
upon it, this appeal hasbeen brought to His Majesty in Council 
by Pandit Parma Nand who, on the death of Narain Das, was 
impleaded as his legal representative. 


The learned Judges of the High Court, after a careful 
consideration of the question of onus, have endorsed the con- 
clusion of the Trial Judge that it was for the defendants to 
prove that the plaintiff, who was admittedly in possession of 
the property, held it on a trust created for public purposes of 
charitable and religious nature. 


The history of the Baghichi Thakaran or Gurdwara 
Baghichi may be briefly stated. The Baghichi was founded 
by one Baba Kulla or Kuljas who died about 1800 A.D. He 
was a Khatri by caste, and migrated from a place called 
Saidnagar to Gujranwala, where he took up a plot of land and 
built a house thereon. He also planted a garden, which was 
the origin of the name Baghichi (orchard) usually applied to 
this institution. Baba Kulla was succeeded by his chela, 
Thakar Ram Das who was an Arora by caste. It is stated that 
Ram Das practised as a physician, and that while he was in 
charge of the Baghichi Thakaran he made improvements to the 
building. It was, however, Ram Das’s successor, Sant Das, 
who made considerable extensions and also acquired house and 
shop property at Gujranwala. The prosperity of the institu- 
tion was mainly due to Narain Das who succeeded Sant Das on 
his death in 1879. Narain Das acquired properties at Nankana 
Sahib, and also built shops at Gujranwala. The annual income 
of the various properties during the time of Narain Das rose 
from Rs. 1,394 in 1905 to Rs. 7,664 in 1923. It was probably 
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this abnormal rise in the income which attracted the attention 
of the respondents who made the application under the 
Charitable and Religious Trusts Act, which led to this 
litigation. . 

It appears that the person, who happened to be in charge 
of the Baghichi, was called Mahant; and that the Baghichi 
itself was known as Gurdwara. But the main property, 
which is the subject-matter of the dispute, was acquired by 
the person or persons who occupied the office of Mahant. 

The principal ground, upon which the judgment of the 
High Court proceeds, is that the Baghichi and other properties 
have descended from guru (religious preceptor) to chela 
(religious disciple) ; but this circumstance does not necessarily 
lead to the conclusion that a property, when acquired by a 
Mahant, loses its secular character and partakes of religious 
character. It is common ground that the Mahants of this 
institution belonged to an ascetic order called Udasi. The 
Udasis rarely marry; and, if they do so, generally lose all 
influence; for the dharmsala or Gurdwara soon becomes a 
private residence closed to strangers: Maclagan’s Census Report 
for the Punjab, Part I, Chapter IV, page 152. When a person 
enters the Udasi Order, he severs his connection with the mem- 
bers of his natural family. It follows that neither he nor his 
natural relative can succeed to the property held by the other. 
There is, however, no reason for holding that an Udasi cannot 
acquire private property with his own money or by his own 
exertions. If he does acquire private property, it cannot be 
inherited by his natural relatives, but passes on his death to his 
spiritual heir including his chela who is recognised as his 
Spiritual son. The descent of the property from a guru to his 
chela does not warrant the presumption that it is religious 
property. 

Assuming, however, that the property acquired by a 
Mahant is to be treated as a religious property, the question 
arises whether it was dedicated for the use or benefit of the 
public. In the case of a public trust, the beneficiaries are 
either the public at large or a considerable portion of it 
answering a particular description. Now, there is no docu- 
mentary or oral evidence to show that the property was express- 
ly dedicated for the use or the benefit of the public. Are 
there any circumstances from which the dedication of the pro- 
perty to a public trust can be implied? 
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It appears that in 1869 four persons applied to the Muni- 
cipal Committee, Gujranwala, that a plot of land lying in 
front of the building of the Baghichi Thakaran might be 
included in the courtyard of the building, and that, though 
they were themselves interested in the land as muafidars, they 
would not demand any compensation for surrendering their 
rights to the property. The Municipal Committee recommend- 
ed the grant of land, and the Deputy Commissioner considered 
the land to be an unsightly plot adjoining the public road, 
and was induced to remit the share of the price of the land 
which was due to the Government “in the interest of the city.” 
It is true that the building was then described as a holy place 
and the Mahant occupying it was stated to be a ‘very good 
man”; but as pointed out by the High Court—The transac- 
tion itself seems to have had a town planning motive rather 
than to have been prompted by a desire to endow the Gurd- 
wara.” This assignment of land does not prove that the 
building was dedicated to a public trust. 


It is, however, argued that income-tax was sought to be 
imposed upon Narain Das-for the year 1905-06 in respect of 
the income derived:by him from the property of the Gurdwara, 
and that the income-tax was then remitted on the ground that 
the property constituted a public trust. There isno document 
to show the nature of the objection on which the order of 
remission was based. The oral evidence is to the effect that 
the tax was remitted because the property was stated to be 
waqf; but the expression “waqf” is vague and may include a 
private trust. It cannot, therefore, be said that the Mahant 
at that time declared the property to be dedicated toa religi- 
ous trust of a public nature. It is, however, significant that, 
as deposed by him, Narain Das did not succeed in securing: 
an exemption from income-tax on a subsequent occasion, and: 
had to pay Rs. 250 or Rs. 300 per annum as income-tax. 


Their Lordships’ attention has been invited to a will made 
by Mahant Sant Das on the 14th October, 1875. In this wilf 
the testator describes the property in dispute as his private 
property, and states that he is entitled to alienate it. There 
can be no doubt that Sant Das regarded the property to be his 
property, but the respondents contend that he himself declared 
the property to be a public trust to take effect after his death, 
and appointed a managing committee to administer the alleged 
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trust. The original willis not available, but it is common 
ground that the will was not acted upon after the death of the 
testator. There is some evidence to show that the testator 
revoked it by destroying it. The revocation would make the 
declaration of trust infructuous. Be that as it may, -there can 
be no doubt that neither Narain Das, who succeeded Sant Das, 
nor any managing committee administered the property as 
trust property. The will, whether revoked or not, cannot be 
relied upon to prove that a public trust came into operation 
after Sant Das’s death. It, however, shows that he regarded 
himself to be the owner of the property and claimed the right 
to alienate it. This claim negatives the suggestion that it came 
into his hands as property dedicated to public trust. Indeed, 
there is ample documentary evidence to show that alienations 
of several] properties'were made by various Mahants in exercise 
of their right of ownership. 


The plaintiff Narain Das himself made a will on the 9th 
July, 1922, and gifted the property to the appellant, Parma 
Nand, as his successor; and described himself to be the 
absolute owner of the Baghichi and all other property. But 
this declaration cannot be used for determining the point in 
controversy between the parties. 


It appears that holy scriptures were recited in the 
Gurdwara on various occasions, and that presents were made 
by the audience to the person or persons who made the recita- 
tions. But it is clear that recitations were suspended for 
several months. The recitations of holy books are, in no way, 
incompatible with the hypothesis that the trust, if any, was of 
a private nature. There can be no doubt that even in a private 
shrine, the public may worship, but the question is whether 
they do so without any permission, leave or license and as of 
tight. This test has not been satisfied in the present case. 


Their Lordships do not think that any user or treatment 
of the property has been proved, such as would justify the 
conclusion that it was a public, and nota private, trust. It 
cannot be disputed that the plaintiff can be defeated only if 
the defendants establish affirmatively that a trust of a public 
character was imposed upon the property. 


To constitute a trust “created or existing fora public 
purpose of a charitable or religious nature” within the mean- 
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ing of Act XIV of 1920, the author or authors of the trust 
must be ascertained, and the intention tocreate a trust must be 
indicated by words or acts with reasonable certainty. More- 
over, the purpose of the trust, the trust property, and the 
beneficiaries must be indicated so as to enable the Court to 
administer the trust if required; Chhotabhai v. Jnan Chandra 
Basak}. These conditions have not been fulfilled. 

Their Lordships are of the opinion that the onus, which 
rested upon the defendants, has not been discharged. They 
will, therefore, humbly advise His Majesty that the appeal be 
allowed, that the decree of the High Court be discharged, and 
that the decree of the Court of first instance be restored. The 
appellant must have his costs here, as well as in the Courts 
below. , 

Solicitors for Appellant: Hy. S. L. Polak & Co. 


Solicitors for Respondents: T. L. Wilson & Co. 
R.C.C. m Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from ‘the Court of the Judicial Commissioner 
of the North-West Frontier Province. ] 


Present:—Lorp Wricet, Str SHapr Lat anp SIR 
GEORGE RANKIN. | 


Malik Harkishan Singh .. Appellant* 
v. 
Malik Partap Singh deceased and others . . Respondents. 


Hindu Law—Joint family—Partition—Severance in status—Agreement to 
divide property—Legal effect—Partition by metes and bounds not necessary— 
Document defining shares of members—Evidence of subsequent conduct— 
Admissibility. 


It is by no means a rare thing that a person makes a statement that he is 
a member of a joint family with his relative, but has reasons of his own for 
making that statement. It is not his statement, but his actings and dealings 
with the estate, which furnish a true guide to the determination of the ques- 
tion of jointness or otherwise. 

According to the Mitakshara law partition consists in defining 
shares of the coparceners in the joint: property, and a physical division 
of the property is not necessary. Once the shares are defined there 
is a severance of the joint status. The parties may then make a 
physical division of ,the property or they may decide to live together 





1. (1935) 69 MLJ. 1: L.R. 62 I A. 146: LL.R. 57 All. 330 (P.C). 
* P, C. Appeal No.'8 of 1935. 2nd May, 1938. 
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and enjoy the property in common. The defining of shares may be expressed 
by an agreement between them containing a declaration of their shares in the 
estate. Even an agreement between the members of a joint family whereby 
they appoint arbitrators for dividing the joint family property among them, 
amounts to a severance of the joint status of the family from the date of the 
agreement. The fact that no award has been made is not evidence of the 
renunciation of the intention to separate. Nor can the legal construction or 
legal effect of an unambiguous document defining shares of the members of 
the family be controlled or altered by evidence of the subsequent conduct 
-of the parties. 


Balkishen Das v. Ram Narain Sahu, (1903) L.R. 30 I.A. 139: I.L.R. 30 Cal. 
738(P.C.); Syed Kasam v. Jorawar Singh, (1922) 43 M,L.J. 676: L.R. 49 LA. 
358: LL.R. 50 Cal. 84 (P.C.) and Balmakund Lalv. Musammat Sohano 
Kueri, (1928) 1.L.R. 8 Pat. 153, referred to. 


Decision of the Court of the Judicial Commissioner, North-Western 
Frontier Province affirmed. 
Appeal from the decision of the Judicial Commissioner 
in the North-Western Frontier Province in Appeal No. 19/4 
of 1933 decided on 11th July, 1933. 


L. P. E. Pugh and L. M. D. De Silva for Appellant. 
A.M. Dunne and W. Wallach for Respondents. 


2nd May, 1938. Their Lordships’ judgment was delivered 
by 

Sır SHap1 Lat.—Hira Singh, the father of the plaintiff- 
respondent Partab Singh, resided originally in Dera Khalsa, a 
village situated in the Rawalpindi District. He admittedly 
constituted a joint Hindu family with his two sons, Narain 
Singh and Partap Singh. The family owned ancestral property 
consisting of a house and agricultural land. In 1872, when 
Narain Singh was about eight years old and Partap Singh 
about six years, Hira Singh migrated with his sons from his 
ancestral village to Abbottabad. He acquired some property at 
Abbottabad and also carried on business there. Partap Singh 
‘was educated by his father, first, at Abbottabad, and then at 
Lahore. He completed his education in 1888, when he 
went with the Black Mountain Expeditionary Force as a 
‘contractor for supplying articles of food and other necessaries 
to the troops. He earned money in his business of contract, 
and on his return to Abbottabad, he handed it over to his 
father. He subsequently went to Rawalpindi and supervised 
the ancestral property in Dera Khalsa, while his elder brother 
lived with his father at Abbottabad and helped him in the 
management of the business there. 
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It appears that Hira Singh and his -two sons continued 
to live as a joint family until January, 1918, when Hira Singh 
died. After the expiry of about nine years Hira Singh’s elder 
son, Narain Singh, died in 1927, leaving his son Harkishan 
Singh, who is the appellant before their Lordships. 


The action, which, has led to the present appeal, was. 
brought by Partap Singh against his nephew, Harkishan Singh 
tor partition of the property situated a Abbottabad and Dera 
Khalsa on the allegation that the entire estate belonged to the 
joint Hindu family consisting of the plaintiff and the defendant, 
Harkishan Singh, and that the plaintiff is entitled to a moiety 
thereof. The claim’ was resisted by Harkishan Singh, who 
denied the plaintiff’s status as a member of the joint family, 
and pleaded that the property at Abbottabad belonged originally 
to Hira Singh and Narain Singh as members of a joint family, 
and that it passed, by survivorship, on the death of Hira Singh 
to Narain Singh, and on the latter’s death to his son, 
Harkishan Singh. As regards Partap Singh, the defendant did 
not adopt a consistent attitude. While stating that Partap 
Singh had separated from the other members of the family, he 
was not quite clear as to whether Partap Singh was allotted 
any property on separation. At one stage of the case he said 
that all the property in the Rawalpindi District was awarded 
to Partap Singh, but he subsequently claimed a share even 
in that property. Indeed, neither party has given a consistent 
version of the position of the sons of Hira Singh inter se, and 
no reliance can be placed on their statements. 


It is by no means a rare thing that a person makes a state- 
ment that he isa member of a joint family with his relative, 
but has reasons of his own for making that statement. It is 
not his statement, but his actings and dealings with the estate, 
which furnish a trde guide to the determination of the question 
of the jointness or otherwise. 

The Trial Judge, upon a consideration of the evidence 
before him, found that the plaintiff had ceased to be a member 
of the joint family, but his view was not accepted on appeal 
by the Court of the Judicial Commissioner at Peshawar, who 
held the family to be joint, and granted a preliminary decree 
for partition in favour of the plaintiff. 

From that decree the defendant has brought this appeal 
to His Majesty in Council, and the main questions, which their 
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Lordships have to determine, are whether the plaintiff and the 
defendant constituted a joint Hindu family at the date of the 
institution of the suit, and whether the property at Abbottabad 
belonged to that family. There is no proof of actual partition 
of the joint estate at any time, but there is no doubt that there 
can be a partition of the joint property without an actual 
division of the property by metes and bounds. According to 
the Mitakshara law, by which the parties are governed, partition 
consists in defining shares of the coparceners in the joint 
property, and a physical division of the property is not 
necessary. Once the shares are defined, there is a severance of 
the joint status. The parties may then make a physical division 
of the property or they may decide to live together and enjoy 
the property in common. But the property ceases to be joint 
immediately the shares are defined, and thenceforth the parties 
hold it as tenants in common. 


The defining of shares may be expressed by an agree- 
ment between them containing a declaration of their shares 
in the estate. Even an agreement between the members of a 
joint family, whereby they appoint arbitrators for dividing the 
joint family property among them, amounts to a severance of 
the joint status of the family from the date of the agreement, 
Syed Kasam v. Jorawar Singhi and Balmakund Lal v. Musam- 
mat Sohano Kueri®. The fact that no award has been made 
is not evidence of the renunciation of the intention to separate. 
Nor can the legal construction or legal effect of an unambiguous 
document defining shares.of the members of the family be 
controlled or altered by evidence of the subsequent conduct of 
the parties, Balkishen Das v. Ram Narain Sahus, 


Their Lordships do not find any such agreement defining 
the shares among the members of Hira Singh’s family. The 
oral evidence adduced by the parties is of a partisan character; 
but the documentary evidence, though meagre, furnishes a clue 
to the relations between Hira Singh and his son Partap Singh 
until 1918 when the former died. It appears that the father 
used to write letters from Abbottabad to his son at Rawalpindi, 
which were couched in affectionate terms. He made enquiries 
about the ancestral property in which he took a personal 
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interest. There is no indication in the correspondence that the 
son had been separated from the father and was treated by him 
as the sole proprietor of the property at Dera Khalsa. 


It is common ground that the father and his two sons 
were joint when they migrated to Abbottabad, and the learned 
counsel for the appellant is unable to suggest any time during 
the lifetime of the father when the plaintiff separated from the 
other members of the joint family and thereby ceased to have 
any interest in the coparcenary property. 


It is contended that a cinema was built by Narain Singh 
after the death of his father, and that the plaintiff did not 
contribute to the expenses of the building and has therefore 
no right to a share in it. But the site, upon which the cinema 
was built, was acquired by the father in 1886 ona lease of 
ninety-nine years on a rental of five rupees a year. The cost 
of the building came out of the profits of the business at 
Abbottabad which was started by the father. There is no 
reason for holding that Narain Singh alone was joint with his. 
father in the business, and that on the latter’s death it devolved 
upon the former by survivorship. Whether it was a part of 
the joint property of all the members of the joint family, or 
separate property of the father, both the sons were, on his. 
death, equally interested in the business and its assets. The 
defendant cannot, therefore, sustain his claim to be the exclusive 
owner of the cinema. 

Their Lordships have examined the arguments advanced 
by the learned counsel for the parties, and are not prepared to. 
dissent from the conclusion reached by the Court of the 
Judicial Commissioner. They will, therefore, humbly advise 
His Majesty that the appeal should be dismissed with costs. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 


Solicitors for Respondents: T., L. Wilson & Co. 
I 


R.C. C. l a Appeal dismissed. 
B. V. V. s 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 


Present :—Lorp THANKERTON, Lorp WRIGHT AND SIR 
SHADI Lat. 
Sain Maule Shah .. Appellant* 
v. 


Ghane Shah, deceased (now represented 
by Fateh Mohammed) and others .. Respondents. 


Mahomedan Law—Sajjadanashin of takia—Nature and devolution of 
‘office—Usage of institution—Election by bhek or religious fraternity—Pro- 
cedure—Meaning of takia. 


A iakiais aplace where a fakir or dervish, a person who abjures the 
world and becomes an humble servitor of God, resides before his pious life 
and teachings attract public notice, and before disciples gather round him, 
and a place is constructed for their lodgement. A takiais recognised by law 
as a religious institution and a grant or endowment to it isa valid wakf or 
public trust for a religious purpose. The sajjadanashin, literally meaning a 
person who sits on the sajjada or prayer mat, is the spiritual preceptor ofa 
religious institution. He has the privilege of imparting to his disciples 
spiritual knowledge. He has charge of the spiritual affairs ofa religious 
institution, while the mutawalli has charge over its temporal affairs. In 
some cases the office of sajjadanashin and the office of mutawalli may be 
combined in oneand the same person. The succession to the office of 
sajjadanashin depends on the rules, if any, made by the founder, Where there 
are no such rules applicable to a particular shrine the succession is regulated 
by the usage which governs the institution. Where election by the bhek or 
religious fraternity is the rule followed for appointing the sajjadanashin of a 
takia, what is contemplated by the usage is that the view of the fraternity 
should be ascertained as to who would be regarded by them as a suitable 
person to discharge the functions of the sajjadanashin. 


Mohiuddin v. Sayiduddin, (1893) I.L.R. 20 Cal. 810, referred to. 
Decision of the Lahore High Court reversed. 


Appeal from the High Court of Judicature at Lahore. 


J. P. Eddy and V. Krishna Menon for Appellant. 
A, M. Dunne and J. M. Parikh for Respondents. 


3rd May, 1938. Their Lordships’ judgment was deliver- 
ed by ` i 


Sır SHapr LaL.—The question raised by this appeal 
relates to the appointment of a sajjadanashin of a Moslem 
shrine situate at Ludhiana in the Province of the Punjab. The 
shrine is known as takia Shah Shuhada, and belongs to a sect 


. * P, C. Appeal No. 14 of 1932. , 3rd May, 1938, 
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of ascetics called Madari fakirs. The sajjadanashin of the 
shrine was one Sain Jhandu Shah, who died on the 25th 
October, 1922. The matter in controversy between the parties 
is whether the appellant Maule Shah was validly appointed to 
succeed Sain Jhandu Shah in the office of the sajjadanashin of 
this institution. 


A takia is a place where a fakir or dervish (a person who 
abjures the world and becomes an humble servitor of God) 
resides before his pious life and teachings attract public notice, 
and before disciples gather round him, and a place is construct- 
ed for their lodgement (Mohiuddin v. Sayiduddin'). 


A takia is recognised by law as a religious institution, and 
a grant or endowment to it is a valid wakf or public trust for 
a religious purpose. ° 


The sajjadanashin (literally meaning aperson who sits on 
the sajjada or prayer mat) is the spiritual preceptor of a 
religious institution. He has the privilege of imparting to his 
disciples spiritual knowledge. He has charge of the spiritual 
affairs of a religious institution, while the mutwalli has 
charge of its temporal affairs. In some _cases ,the office of 
sajjadanashin and the office of the mutwalli are combined in 
one and the same person. 


The succession to the office of the sajjadanashin depends 
on the rules, if any, made by the founder. But there are no 
such rules applicable to the shrine in question, and the succes- 
sion is regulated by the usage which governs the institution. 
Now, there is ample evidence, and, indeed, the parties are 
agreed, that election by the bhek or religious fraternity is the 
rule followed for appointing the sajjadanashin of the takia in 
question. Whether, in addition to‘election, there should be a 
nomination, or confirmation, by the head of a superior shrine, 
is a matter upon which the parties are ‘not unanimous. 


The shrine in question belongs, as already stated, to 
Madari fakirs, an order of fakirs which was founded by 
Zinda Shah Madhaar:of Syria, whose. shrine is situate at 
Mukrampur or Makanpur, about 30 miles from Cawnpore in 
India. It appears that, on. the 8th April, 1925, the: appellant 
Maule Shah, accompanied by two other fakirs, approached 





1. (1893) LL.R. 20 Cal. 810'at 822. 
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Sayad Nazir Ahmad, the head of:the shrine at Makanpur, and 
asked him to attend an assembly of Madari fakirs and other 
persons at Ludhiana. Sayad Nazir Ahmad acceded to his 
request, and arrived at Ludhiana on, or before, the 18th July, 
1925. On that day a document or agreement in writing was 
submitted to him by the fakirs assembled at Ludhiana, request- 
ing him to appoint a successor to Jhandu Shah. It is to 
be observed that this document was signed, not only bya 
large number of fakirs and the heads of Madari shrines of the 
neighbourhood, but also by the respondent Sardar Ali Shah. 
The signatories declared that the office of the Gaddi Nashin 
(sajjadanashin) had been vacant since the demise of Jhandu 
Shah, and unanimously requested Sayad Nazir Ahmad to 
confer the office on “anyone who is fit and whom he deems 
fit” for the office of the sajjadanashin of the takia. In com- 
pliance with this request, Sayad Nazir Ahmad granted, on 
that day, a sanad selecting Maule Shah, a “disciple of Jhandu 
Shah” for the office of the sajjadanashin of the shrine. This 
sanad also was signed by the representatives of various shrines 
and other Madari fakirs. 


_ There is evidence to show that, Sayad N azir Ahmad 
himself tied a turban on the head of Maule Shah in the pre- 
sence of the assemblage, and other persons, who attended the 
gathering, offered turbans and presents in cash to him in token 
of accepting him to be the head of the shrine. Their names 
are mentioned in a list, with the presents made by them. 
Maule Shah, on his part, entertained all of .them.at a feast 
which cost him about Rs. 3,000. 


The trial Judge holds that the evidence, both oral and 
documentary, produced by the plaintiff in support of his claim, 
proves that he had complied with the usage regulating the 
succession to the office of the’ sajjadanashin, and the learned 
Judge has accordingly granted a decree to him. 


From this decree Ghane Shah, who claimed to be the 
mutwalli of the shrine appointed by Sardar Ali Shah, brought 
an appeal to the High Court. The appeal was accepted by 
that Court on the ground that-the proceedings taken by Maule 
Shah for his election cannot be regarded as an election “in 
which the electors exercised a free and independent choice of 
a successor to the deceased sajjada.” The learned Judges of 
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P.C. the High Court criticised the method employed by Maule 
Sain Maule Shah in first “obtaining the good will and support of Sayad' 

Span Nazir Ahmad,” and “the unauthorised delegation to him of 
Ghane Shah. their powers by a certain section of the fraternity.” They 

Si expressed the view that the result was, in the circumstances, a. 
Shadi Lal. foregone conclusion. 

Their Lordships are unable to concur in the conclusion 
reached by the learned Judges. Sayad Nazir Ahmad was- 
admittedly the head of the shrine of the founder of the Order 
of Madari fakirs, and he was held in high esteem by the 
members of the bhek or the religious fraternity of the takia. 
The plaintiff was, therefore, justified in finding out whether 
his election would meet with the approval of the head of the 
parent shrine, whose consent is regarded by some witnesses to- 
be essential to a proper election. Be that as it may, it is clear 
that when he arrived at Ludhiana, he adopted the proper 
attitude and did not take action until he was requested by all 
the persons interested in the matter. It cannot be said that the- 
members of the bhek were coerced or unduly influenced in 
making their choice. Indeed, it is not suggested that the usage- 
governing the election of a sajjadanashin provides a special: 
procedure for conducting the election. There is no such thing 
as secret voting in the community consisting of these fakirs,. 
and there can be little doubt that what is contemplated by the 
usage is that the view of the fraternity should be ascertained 
as to who would be regarded by them as a suitable person to 
discharge the functions of the sajjadanashin. It is obvious 
that a proposal should be made by a member of the Madari 
fraternity, and it was only natural that the members of the- 
bhek should make a request to the head of the most important 
Madari shrine to give them a lead in the matter. Their- 
Lordships think that the validity of the election in this case- 
cannot be impugned on any reasonable ground. It must,. 
therefore, be held that Maule Shah was duly elected by the 
bhek to the office of the sajjadanashin. 


It is, however, argued that he was not a disciple of 
Jhandu Shah; but there is sufficient evidence to refute this. 
contention. It is significant that he is described as a disciple- 
of the late sajjadanashin in the sanad granted to him by, 
Sayad Nazir Ahmad, and this document is signed by a large 
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number of fakirs. Moreover, Sayad Nazir Ahmad deposes 
that he himself made enquiries as to the status of Maule 
Shah, and was satisfed that he was a disciple of the deceased 
sajjadanashin. 


The respondent Sardar Ali Shah, however, claims that he 
was selected sajjadanashin by the bhek on the 28th October, 
1922, the third day after the death of Jhandu Shah. There 
can be no doubt that, if he was validly elected in October, 
1922, there was no vacancy in the office of the sajjadanashin 
which could be filled by the subsequent election of Maule Shah 
in July, 1925. The question is whether there was a previous 
election of Sardar Ali Shah, which rendered the subsequent 
election of the appellant inoperative. Itis said that a docu- 
ment was executed in favcur of Sardar Ali Shah on the date 
of the alleged electicn, Lut that dccumert has not been pro- 
duced. Itis not disputed that the contents of the document 
cannot be proved by oral evidence. There is, therefore, no 
proof that the election, if any, was held by the bhek in accord- 
ance with the usage of the institution. Indeed, the agreement, 
executed onthe 18th July, 1925, by the heads of the various 
shrines and other Madari fakirs requesting Sayad Nazir 
Ahmad to confer the office of the sajjadanashin on a fit 
person, states in clear terms that the office of the sajjadanashin 
of the takia in question has been vacant since the death of 
Jhandu Shah, and contains a request that the office should be 
conferred upon a suitable person. The agreement bears the 
signature of Sardar Ali Shah himself, and itis idle to suggest 
that he was induced by fraud to sign the document. This plea 
runs counter to the evidence of Sayad Nazir Ahmad in whose 
presence the document was signed by Sardar Ali Shah and 
other Madari fakirs. The objection on the ground ofa prior 
election of Sardar Ali Shah cannot, therefore, be sustained. 


It is not clear whether the usage followed by the 
institution prescribes that. the sajjadanashin-elect should be 
approved by the head of a superior shrine, but their Lordships 
do not consider it necessary to discuss. the matter, because it is 
common ground that the appellant’s succession to the deceased 
sajjadanashin received the approval of the head of the shrine, 
which is recognised by the Madari fakirs as superior to all 
other Madari shrines in the country. 
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‘Upon an examination ¿of all ‘the relevant circum stances 
their Lordships are of opinion that the appellant Maule Shah 
has established that he‘ was. duly ‘elected to the office of the 
sajjadanashin of the takia Shah Shuhada. The result is that: 
the appeal preferred by, him, should be allowed, the decree of 
the High Court be discharged, and that pronounced by the trial 
Judge be restoréd. The respondents 1 and 2 must’ pay the costs 
incurred by the appellant Here and also ` in ‘the High Court. 
Their Lordships will humbly advise His , Majesty, accor- 
dingly. 
Solicitors for Appellant: Nekrs & Co. 
Solicitors for Respondents: Hy.. S. L. Polak & Co. : 
RCC. | , Appeal allowed. 
B.V.V. l l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :——Mr. Justice Burn ano MR. JUSTICE Stopart.: 
The Secretary of State for India l i? 
¿© in Council, represented by’ the: En Os 

. Collector of Tinnevelly. ete Appellant > in both aver 

as S ee Defendant in both) 

v . ' - poea 

Mary Ponnammal and others: ..' Respondents in both (Plain- 

i . : © ons tiffs. 2 to 5 and 2nd 

Defendant and u in 

j a A _ bothi : va 


Madras I rrigation Cess Act ( VII of 18555); S.1, proviso—f namdar's lands. 
irrigated by water from a Government channel—Rights of. 

- Thé extent of an Indmdat’s ‘right under the’ first proviso to S: 1 of the 
Madras Irrigation Cess Act is governed by the physical dimensions of the’ 
supply chaunel and not by the actual quantity of water that might pass along 
the channel. Even if it had been shown that greater supply of water passed 
along the channel, nevertheless under the proviso the quantity would obviously 
be variable according to the conditions of the season from year to Year. 

Prasadha Row v. Secretary of State for India; (1917).33 M.L. Je 144: 
L.R. 44 LA. 166: LL.R. 40 Mad. 886 (P.C.), followed. , 


Appeal against the decree of the Court of the suns iene. 
Judge of. Tuticoriniin A. S. No. 47 of 1927. preferred: against 
the decree of the Court: of the District na of Tuticorin: 
in O.S: no ay a Hen etc. 
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- The Government sh ae) S. Krishnaswamy Aiyangar) 
for. „Appellant. 


R. Krishnaswami and’ R. Srinivasan for Respondents: 
The Court delivered the following 


JupGMENT.— These appeals have arisen out of two sits 
filed against the Secretary of State for India in Council for 
the refund of money collected in the shape of irrigation cess 
under the provisions of the Madras Irrigation Cess Act. There 
were five plaintiffs but they all belong to one family and they 
represent ‘the Inamdar of Rajapudukudi. It will therefore be 
convenient to speak of “the plaintiff” in the singular. The 
plaintiff’s inam village Rajapudukudi is irrigated. by a tank 
which receives its supply from a jungle stream called Uppar. 
There is a supply channel from the Uppar to the tank ‘which 
for three quarters of its length runs through the Government 
land and for the other quarter through the inam land; in order 
to divert the water along the channel a stone anicut has been 
in existence.across the Uppar from time immemorial. In 1888 
the Inamdar took the permission of the Government to replace 
the then existing anicut which is described in the documents 
as an anicut built of rubble stones by a permanent masonry 
structure. Permission was given, and the anicut was completed 
sometime in 1888. In faslis 1332-33 it was reported that the 
plaintiff had newly brought under wet cultivation about 32 
acres of dry Jand and the Revenue officials imposed a .water 
cess at the rate of one. rupee per acre.on these 32 acres of 
punjah. The’ suits were filed to recover: these. amounts 
(approximately Rs. 32 per fasli) and for an injunction against 
the representatives of the Secretary of State forbidding them 
to make any such levies in the future. 

_ +The case on behalf of the Collector was that the Irriga- 
tion Cess had been properly levied. He alleged that by the 
construction of .the new. -anicut in, 1888 the supply to the 
plaintiffs’ tank had been increased. His.case was that the new 
wet cultivation was made with the aid of the additional water 
supplied by means of the improved anicut. He contended also 
that at the time the anicut was constructed there was not 
indeed an express agreement, but an implied agreement between 
the Government and the plaintiff, that if the plaintiff should 
thereafter bring under. wet cultivation any additional extent 
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(over and above the immediately, wet anicut under the tank) 
he would be liable to pay, water rate. It was conceded that 
since the Government did not pay any contribution towards 
the cost of the anicut, the plaintiff would not be liable to pay, 
the full water rate but a reduced water rate of one rupee per 
acre. 

The issues framed by the learned District Munsiff were 
as follows :— 


I. “Whether the plaintiff has on getting an appreciably larger supply 
of water for his inam lands from the Uppar river beacause of the anicut he 
was allowed to build across the river in the year 1888 and if so whether he 
cultivated the lands assessed for water rate with such increased supply? 

II. Has plaintiff agreed to the levy of water cess now objected to by 
him and if so was the agreement made under mutual mistake of the parties 
and without consideration and is it void? 

IIL. Is plaintiff estopped from contending that the levy of the water cess 
by defendant is illegal? 


IV. Is the levy of water cess compiained of by the plaintiff legal? 
V. Is plaintiff entitled to the injunction asked for? 
VI. What relief is plaintiff entitled to if any?” 

On the first issue the learned District Munsiff found that 
the plaintiff has not been getting an appreciably larger supply 
of water from his inam lands from Uppar river because of the 
anicut that he was allowed to build across the river in the year 
1888. This finding is confirmed by the learned Subordinate 
Judge. It can only be attacked in this Court by contending, 
as the learned Government Pleader has contended, that the 
onus of proof was wrongly thrown in the Courts below. 
Quoting the case of The Secretary of State for India in Council 
v. Sri Mahant Prayag Dossjee Varul, the learned Government 
Pleader argues that the onus should have been thrown upon 
the plaintiff to show that he was not getting any more water 
supplied to him than he was entitled to by virtue of the engage- 
ment implied in the inam title deed granted to him at the time 
of the inam settlement in 1867. We do not think that the case 
of The Secretary of State for Indiain Council v. Sri Mahant 
Prayag Dossjee Varul has any bearing upon this case. That 
was a case of irrigation from a tank belonging to the Govern- 
ment and when it was found that the Inamdar who was entitled 
to irrigate certain inam lands from the tank had greatly 
increased the area of the lands which he irrigated from the 
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tank, it was held that the burden lay upon him to show that he 
was irrigating this increased extent of land without using 
more water. This is an entirely different case from the one 
with which we now have to deal. Here all the water for 
irrigation purposes is taken from the tank of the plaintiff. We 
think that this is a case in which, as was observed in The 
Secretary of State for Indiain Council v. Ambalavana Pandara 
Sannadhit, in the circumstances the burden was on the Govern- 
ment to show that the Inamdar had been storing in his tank 
more water than he was entitled to under the engagement. In 
-our case there was no allegation on the side of the Government 
that the level of the anicut constructed across Uppar in 1888 
by the plaintiff was any higher than the level of the rubble 
‘stone anicut which it replaced. There was also no allegation 
that the dimensions of the supply channel from the anicut to 
the tank had been in any way increased. Unless the anicut 
level. were raised or the dimensions of the channel increased, 
it would be impossible for the change to make any difference 
in the quantity of water conveyed along the channel to the 
tank. The only possible improvement in the supply that could 
be occasioned by such a change would be the prevention of 
dJeakage, assuming that the old rubble stone dam was porous; 
but there is no proof in this case and no statement by anybody 
that the old rubble stone dam did in fact leak. In these circum- 
stances we think it is clear that the case is governed by the 
principle of the Urlam case Prasadha Row v. Secretary of 
State for India. The anicut and the supply channel having 
remained virtually unaltered the Inamdar is entitled to the 
water which runs down the channel into his tank and is 
entitled to use that in any way he pleases. He is not limited 
to the extent of wet cultivation which he was making at the 
‘time of the Inam settlement (1867). 


The extent of the Inamdar’s right under the first proviso 
‘to S. 1 of the Madras Irrigation Cess Act is governed by the 
physical dimensions of the supply channel and not by the actual 
‘quantity of water that might pass along the channel. Even if 
‘it had been shown that greater supply of water passed along 
the channel, nevertheless under the proviso the quantity would 
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obviously be variable according to the conditions of the season 
from year to year. 


With regard to issue 2, it was found by the learned 
District Munsiff and confirmed by the learned Subordinate 
Judge that there was no agreement between the plaintiff and 
the Government to the levy of water cess now objected to. 
This also is really a question of fact. The learned Government 
Pleader referred us to the correspondence which passed between 
the plaintiff and the Government in 1888 and subsequently and 
has asked us to say that it does imply an agreement. But we 
think it is equally possible to explain this correspondence on 


the assumption that both the Government and the plaintiff 


were under a misapprehension regarding the extent óf the 
plaintiff’s rights. It is quite clear from the correspondence that 
the Government thought they would be entitled to levy water 
rate for any increased area brought under wet cultivation after 
the improvement of the anicut. It is also quite clear that the 
plaintiff acquiesced in that view and thought that he would be 
liable to pay water rate for any such increased area. But this. 
is not the same thing as saying that both the plaintiff and the 
Government agreed to. the payment and the imposition of 
water cess. The learned Government Pleader was able to show 
that in 1891 the plaintiff paid an amount of one rupee per 
acre by way of water rate without protest and without taking 
any steps for its recovery. This however, as both the lower 
Courts have held, cannot estop the plaintiff from denying his. 
liability. We may quote here the judgment of the Privy 
Council in The Secretary of State for India in Council v. 
Subramania Aiyar!. Dealing with a somewhat similar case, 
their Lordships made the following observations :— 


“The action was brought, as has been said, by the trustee of the temple 
for a declaration that the temple was not bound to pay cess. They bad been 
paying cess for some ten or fifteen years, but they said they had paid it under 
a mistake as to their rights and they claimed repayment of the amount that 
they had paid. It is obvious that the amount which they were entitled to. 
claim would be affected by the Limitation Act but as to that no question 
arises in this particular suit, the question being whether they ought to have 
paid it at all.” i 


We. think the case is really concluded by the findings of 
fact of both the lower Courts, namely, that the plaintiff was. 


Darn 
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not getting an appreciably larger supply after the construction 
of the anicut in 1888 and that there was no agreement by the 
plaintiff to pay water cess to which he now objects. The appeals 
must therefore fail and are dismissed with costs. 


K. C. ; — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


G. M. Rajulu - F .. Petitioner* 
v. a 
Rao Bahadur M. Goviridan Nair .. Respondent. 
Madras City Civil Court Act (VI of 1892), Ss. 3 and 5 (1)—Scope— 


Suit on the file of Small Cause Court—Transfer to City Civil Court—Power 
of City Civil Judge to iry—Civil Procedure Code (1908), S. 24. 


S. 3 of the Madras City Civil Court Act merely sets forth the purpose 
for which the Madras City Civil Court. was established, and cannot be read 
to mean that the Madras City Civil Court after its establishment would not 
be competent to try and dispose of suits:‘that were transferred toit. On the 
other hand S. 5 (1) of the same Act gives to the Judge of the City Civil Court 
all the powers of a Judge of the Small Cause Court in respect of cases 
cognisable by that Court. The City Civil Judge is therefore competent to try 
and dispose of a small cause suit transferred to his court. 

Petition praying that in the circumstances stated in the 


affidavit filed therewith, the High Court will be pleased to 
issue an order directing the transfer of suit No. 1831 of 1938 
on the file of the Court of Small Causes, Madras, to the file of 
the Court of the City Civil Judge, Madras, to be tried and 
determined along with O.S. No..238 of 1938 on the file of the 
latter Court or in the alternative to issue an order directing 
stay of trial of Small Cause Suit No. 1831 of 1938- pending 
the said O.S. No. 238 of 1938 on the file of the Court of the 
City Civil Judge, Madras. 

V. Thyagarajan for Pétitioner. 

O. T. G. Nambiar for Réspondent. 


The Court made the following 

OrvEr.—This is an application under S. 24, Civil Proce- 
dure Code, to transfer a suit from the Presidency Small Cause 
Court to the Madras City Civil Court. Two suits relate to 
the same matter and arise out of a contract between the parties. 
The suit filed in the City Civil Court is by the contractor 
alleging breach of contract by the person who entrusted the 
work to him, The suit in-the Small Cause Court is by the 
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person who entrusted the work, alleging breach of contract by 
the contractor, Each claims damages. Itis clearly in the best 
interest of the parties to have these cases tried together and 
it would cause very greatinconvenience if the two Courts were 
to give different findings on the same question, especially as an 
appeal would lie from one decision but not from the other. 


The transfer is however objected to on the ground that the 
City Civil Court is not competent to try or dispose of the suit 
within the meaning of S. 24 (a), Civil Procedure Code. That 
argument is based on the wording of S. 3 of the Madras City, 
Civil Court Act which empowered the Local Government to 
establish the Madras City Civil Court with jurisdiction to 
receive, try and dispose of all suits, etc., arising within the 
City of Madras of the value not exceeding Rs. 2,500 and 
excepting suits cognisable by the Small Cause Court and other 
Courts. This section merely sets forth the purpose for which 
the Madras City Civil Court was to be established, and cannot 
be read to mean that the Madras City Civil Court after its 
establishment would not be competent to try and dispose of 
suits that were transferred to it. A District Munsiff, for 
example, cannot receive, try and disposeof suits that lie within 
the jurisdiction of another District Munsiff’s Court; but that 
does not prevent the District Court or the High Court from 
transferring the suit from the one Court to the other. In the 
same way, a District Court and a District Munsiff’s Court may 
have concurrent jurisdiction to try the suits of a value not ex- 
ceeding Rs. 3,000; but a District Court cannot receive a suit of 
the value of less than Rs. 3,000 although it can try and dispose 
of it. I do not therefore think that S. 3 of the Madras City 
Civil Court Act prevents the City Civil Court from trying suit 
No. 1831 of 1938 if it is transferred to it. 


S. 5 (1) of the same Act gives to the Judge of the City 
Civil Court all the powers of a Judge of the Small Cause 
Court in respect of cases cognisable by that Court. “By that 
Court” must mean Judge of the Small Cause Court. S. 5 (1) 
therefore gives the Judge of the City Civil Court power to try, 
and dispose of any suit cognisable by the Small Cause Court. 
The various duties that have to be performed by the Judges 
of the Small Cause Court and the Judge of the City Civil Court 
is determined by the Chief Justice of the High Court under 
S. 5 (2). I therefore feel no doubt that the City Civil Judge 
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is competent to try and dispose of the small cause suit if it is 
transferred to it. Another objection is that the petitioner has 
not made his application promptly. An application was made 
before the Judge of the Small Cause Court to stay the suit 
before him pending the disposal of the suit in the City Civil 
Court. That application was dismissed on 15th March, 1938. 
The present application was filed on 28th March, 1938; and it 
is argued that on account of this delay this Court ought not to 
grant any indulgence tothe petitioner. The petitioner states 
that this delay is due to the fact that he proposed to file a 
revision petition against the order of the Chief Judge of the 
Small Cause Court refusing to stay the suit. Whether that 
excuse is valid or not I cannot say; but I do not consider that 
this delay of 12 days is sufficient to warrant my refusing a 
remedy which should ultimately be as convenient to the res- 
pondent as to the petitioner. 

This petition is therefore allowed with costs. As the suit 
transferred is of a small cause nature, it is desirable that it 
and the City Civil Court Suit No. 238 of 1938 should be 
disposed of early, before the vacation if possible. 

B.V.V. ———— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. ALFRED Henry Lionet Leacu, Chief 
Justice ann Mr. Justice MapHavan Nair. 

Puthiya Veettil Moideen’s son 
| Ahammu .. Appellant* (Ist Defendant) 
v. 
Patiyath Ayidross Haji’s son 
Kunhu Muhammad Haji 
and others .. Respondents (Plaintif and 
Defendants 4 to 14). 


Limitation Act (IX of 1908), Art, 132—Morigage bond providing for 
payment in instalments—Default in payment—Subsequent waiver of the 
default clause by the-conduct of the mortgagee in accepting and giving credit 
to payment of arrears—Limitation—Suit whether barred, 

In a mortgage bond the principal sum was repayable in 15 annual 
instalments of a certain specified figure. The first of the instalments fell 
due in the year 1913 and the last in 1927. The mortgagor died soon after the 
mortgage bond had been executed, but the instalments for the years 1913, 
1914, 1915 and 1916 were paid regularly on behalf of his heirs. In 1927 
owing to a partition of properties among the heirs of the mortgagor the 
appellant herein Was made responsible for discharging the debt under the 
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mortgage bond. The instalment due for 1917 was unpaid and for two more 
years 1918 and 1919 the instalments remained unpaid. By some arrangement 
the dues were set off against moneys payable by the mortgagees in’ another 
transaction leaving a small balance as the amount due to the mortgagees in 
respect of instalments for the said three years. The mortgagees accepted 
payment of the amount but in 1920 they purported to assign the mortgage to 
another on the basis that a default occurred in 1917 and that the amount due 
on the mortgage was the mortgage debt less only the instalments paid up to 
1917. In the assignment the mortgagees gave credit for the sum of balance 
received by them in 1919 and regarded the instalments for the: three subse- 
quent years from 1917 as having been paid. The present suit was filed in 
1929 by the assignee mortgagee who gave credit for the amounts mentioned 
above as having been received by the predecessors-in-title. The defence was 
that the mortgage debt was time barred. 


Held, that by their conduct of giving credit tothe amounts for three 
years as well as receiving the balance remaining in cash the mortgagees 
had waived their right of enforcing the default clause in the hypothecation 
bond. That right having been waived limitation did not run. The suit 
having been filed within the period allowed by law under Art. 132 of the 
Limitation Act it was maintainable. 

(2) That the interest would have to be calculated from the dates on 
which the instalments fell due up to the date fixed for payment in the pre~ 
liminary decree and the interest would be at the contract rate, 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in O. S. No. 41 of 1929. 

The Advocate-General (Sir A. Krishnaswami Aiyar) 
and K. Subramanyam for Appellant. 

B. Pocker for Respondents. 


The judgment of the Court was delivered by 

The Chief Justice.—The appellant was the first defendant 
in the trial Court. The suit was to enforce a hypothecation 
bond dated the 5th June, 1912, which was executed by the 
father of the appellant, a Sunni Mohammadan, in favour of 
respondents 2 to 9. The bond was assigned to the first 
respondent who was the plaintiff in the suit, on the 19th July, 
1928. The principle sum due under the mortgage was Rs. 5,000 
which was repayable in 15 annual instalments of Rs. 375. The 
first of the instalments fell due in the year 1913 and the last 
in 1927, The appellant’s father died soon after the mortgage 
bond had been executed, but the instalments for the years 
1913, 1914, 1915 and 1916 were paid regularly on behalf of 
his heirs. On the 17th September, 1917, the estate of the 
appellant’s father was partitioned amongst his heirs and the 
first appellant was made responsible for discharging the debt 
under the hypothecation bond. No question arises as to the 
validity of the partition or of the liability of the appellant 
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ünder the bond. The instalment due for the year 1917 was 
not paid. It was not paid for the year 1918 and default was 
made also in respect of the year.1919. On the 8th May, 1919, 
the uncle of the appellant, purporting to act as the guardian 
of the appellant, made up an account of what was due under 
the hypothecation bond for these three years and set off 
against the amount a sum of Rs. 900, which was due to the 
appellant by the mortgagees on another transaction. This 
deft Rs. 136-7-0 as the amount due to the mortgagees in 
respect of the instalments for these three years. This sum of 
Rs. 136-7-0 was sent to the representatives of the mortgagees 
by letter and was received by them on the 24th May, 1919. 
The mortgagees accepted payment of this money, but on the 
-2nd July, 1920, they purported to assign the mortgage to one 
Krishnan Nambudripad on the basis that a default had 
occurred in 1917 and that the amount due was the mortgage 
debt, less the instalments paid in respect of the years 1913, 
1914, 1915 and 1916. There appears to have been some question 
.as to the validity of this assignment, and on the 19th Septem- 
‘ber, 1928, a fresh assignment was executed by the mortgagees, 
the assignee in this instance being the first respondent. To 
this deed Krishnan Nambudripad was a party. In the assign- 
‘ment to the first respondent the mortgagees gave credit for 
ithe sum of Rs. 136-7-0 received by them on the 24th May, 
1919 and regarded the instalments for the years 1917, 1918 
-and 1919 as having also been paid. The present suit was filed 
-on the 7th October, 1929, by the first respondent, who gave 
credit for the Rs. 900, which was due to the appellant in 
1919 and shown in the accounts submitted to the mortgagees 
dn that year and also gave him credit for the sumof Rs. 136-7-0, 
which was received by the mortgagees on the 24th May, 1919. 
‘The appellant defended the suit on the ground that the mort- 
-gage debt was time barred. The learned trial Judge, however, 
„held that it was in time. He based his finding on the fact that 
there had been a written acknowledgment of the debt in 1919 
‘by the de facto guardian of the appellant. This written 
‘acknowledgment was the letter written by the appellant’s uncle 
forwarding the sum of Rs. 136-7-0. It is clear that the learned 
Judge here erred. Under Mohammadan Law a de facto 
guardian has no right to bind his ward and this was frankly 
conceded by the learned Advocate for the first respondent. 
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The learned Advocate-General supported the appeal on 
another ground. He said that under the terms of the deed 
the whole of the mortgage debt, became due on default in pay- 
ment of the first instalment. The first default here took place 
on: the 12th May, 1917, and as the suit was not. filed until 1929 
it was, he said, out of time. In support of this argument he 
referred us to the wording of Arts. 75 and 132 of the 
Limitation Act. Art. 75 refers to a promissory note or a bond 
payable by instalments. The limitation here is three years. 
from the date of the default, unless the payee or pledgee 
waives the benefit of the provision. Under Art. 132 the 
period of limitation in respect of a mortgage bond is twelve 
years from the time the money becomesdue. No mention is. 
made here of waiver. The question whether the omission to 
include in Art. 132 a provision similar to the one in 
Art. 75 operates to prevent a plea of waiver being set up. 
has been the subject of considerable discussion in the High 
Courts in India, but the matter has now been set at rest by the 
decisions of the Privy Council in Pancham v. Ansar Husaini 
and Lasa Din v. Gulab Kunwar2, In the first of these cases. 
their Lordships discussed the question whether the default in. 
the payment of an instalment set the law of limitation in 
motion for the benefit of the mortgagee, but as a decision was. 
not necessary in that case the matter was left open for the 
time being. The question arose again in the case of Lasa Din 
v. Gulab Kunwar? and was there decided. At page 384 Sir 
George Lowndes who delivered the judgment of their Lord- 
ships observed :— 


“There can be no doubt that, as pointed out by Lord Blanesburgh in: 
Pancham v. Ansar Husoin*, a proviso of this nature is inserted in a 
mortgage deed ‘exclusively for the ‘benefit of the mortgagees,’ and that it 
purports to give them an option either to enforce their security at once, or if 
the security is ample, to stand by their investment for the full term of the 
mortgage. If on the default of the mortgagor—in other words, by the 
breach of his contract—the mortgage money becomes immediately ‘due’, it is. 
clear that the intention of the parties is defeated, and that what was agreed 
to by them as an option in the mortgagees is, in effect, converted into an 
option inthe mortgagor. For if the latter, after the deed has been duly 
executed and registered, finds that he can make a better bargain elsewhere,,. 
he has only to break his contract by refusing to pay the interest, and ‘eo in- 
stanti’, as Lord Blanesburgh says, he is entitled to redeem. If the principal 
money is ‘due’, and the stipulated term has gone out of the contract, it 
aia e a a a aa 

1. (1926) L.R. 53 LA. 187: IL.R. 48 AIl 457. (P.C.). 
2. (1932) 63 M.L.J. 187: L.R. 59 I.A. 376 : LL.R. 7 Luck. 442 (P.C.). 
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follows, in their Lordships’ opinion, that the mortgagor can claim to repay 
it, as was recognised by Wazir Hasan, J. in his judgment in the Chief Court. 
Their Lordships think that this is an impossible result. They are not pre- 
pared to hold that the mortgagor could in this way take advantage of his 
own default: they do not think that upon such default he would have the 
right to redeem, and in their opinion the mortgage money does not ‘become 
due’ within the meaning of Art. 132 of the Limitation Act until both the 
mortgagor’s right to redeem and the mortgagee’s right to enforce his 
security have accrued. This would, of course, also be the position if the 
mortgagee exercised the option reserved to him.” 


In the present case, the mortgagees accepted the payment 
of the Rs. 136-7-0 tendered tothem in 1919 and gave credit for 
the Rs. 900 due by them to the appellant on another account. 
It is obvious that in so doing they had waived their right of 
enforcing the default clause in the hypothecation bond. That 
right having been waived limitation did not run, and this being 
so the suit was filed within the period allowed by law. The 
judgment of the learned trial Judge will, therefore, stand. 


The learned Advocate-General has pointed out that the 
plaint does not give credit for the amount paid in respect of 
the 1919 instalment and that the sum claimed as being due 
under the hypothecation bond is worked out on the basis that 
the whole amount became due in 1929. The mortgagees did 
not exercise their right under the bond of calling in the amount 
and consequently are not entitled to calculate interest on the 
basis that the amount of the principal sum became due in 1919. 
They are, however, entitled to charge interest on each instal- 
ment which was not paid. The learned Advocate for the res- 
pondent accepts this as being correct. The interest on the 
instalments will, therefore, be calculated from the dates on 
which the instalments fell due up to the date fixed for payment 
in the preliminary decree and the interest will be at the con- 
tract rates The period allowed for redemption will be six 
months from to-day. After the date for redemption has passed 
the decretal amount will carry interest at six per cent. The 
learned Advocates say that they will submit an agreed state- 
ment of what is due under the mortgage on this basis. 


The first respondent is entitled to his costs in the appeal. 


This appeal came on for final hearing after the filing 
of the statement by the advocate for the first respondent in 
pursuance of the order contained in the above judgment and 
the Court delivered the following 
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~ JupGMent.—The learned Advocate for the respondent has 
filed a statement of what is“due under the mortgage on the 
basis of our judgment of the 7th October 1937. The learned 
Advocate for the appellant accepts the statement as being cor- 
rect except that he challenged the first two items, namely, 
Rs. 88-9-0 and Rs. 200-14-2 respectively. The learned Advocate 
for the respondent accepts the objection, and it is agreed that 
the total amount due under the mortgage including interest and 
costs is Rs, 9, 532-7- 10, The decree will be drawn up accor- 


dingly. 
K.C. - Appeal Tne’. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresentT:—Mr. ALFRED Henry Lionet Leaca, Chief 
Justice AND Mr. Justice MapHavan NAIR. 
T. Nannu Shankar Tawker ,. Appellant* (3rd Defendant). 
v. 


P. S. Bashyam Aiyangar and 
others `- Respondents (1st and 2nd 


Plaintiffs and Ist Defendant). 


Hindu Law—Debts—Manager of trading family—Loan advanced for 
business—What creditor has to prove—Father—Debts contracted by—Sutt by 
son to avoid on ground of immorality—Proof of connection between debt and 
father's immorality. 

Where debts are contracted by the father in a Hindu joint family and 
the son sues to avoid the debts as not binding on him on the ground that the 
loans were raised for immoral purposes, itis not sufficient for him to prove 
that the father had been immoral. It must further be shown that there was 
some connection between the debt and the father’s immorality. 

_ Sri Narain v. Lala Raghubans Rai, (1912) 25 M.L.J. 27:17 C.W.N.. 124 
(P.C), relied on. i 

Tulshi Ram v. Bishnath Prasad, (1927) 1.L.R. 50 AIL 1, referred to. © | 

The obligation resting upon the creditor in cases: where the principle of 
Hunoomanpersaud’s case, (1856) 6 M.I.A. 393, applies to all cases including 
the case of a loan advanced to the manager of a trading family, and the 
lender in all such cases must satisfy himself that he made a reasonable 
enquiry'as to the necessity for the loan and that he bona fide believed in the 
representations made to him. Thus inthe case of a loan advanced to the 
manager of a trading family the creditor besides showing that the family is a 
trading family has further to prove that he made enquiries with regard to the 
necessities of the loan and bona fide believed in the representations made to 
him that the loan was required for the family business. 

Thakur Ramkrishna Murajiv. Ratan Chand, (1931) 61 M-L.J. 665: L. R. 
58 I.A. 173: I.L.R. 53 Al. 190 (P.C.), relied on. * 








* Appeal No. 82 of 1932. , l 12th October, 1937." ` 
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Observations in Raghunathji Tarachand v. The Bank of Bombay; (1909) 
LL.R..34 Bom. 72, not followed. 
Vithal Yeshwant v. Shivappa Mallappa, (1923) I.L.R. 47 Bom. 637, refer- 

red to, 

Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in O. S. No. 39 of 1928. 

K. Bashyam and V. C. Veeraraghavan for Appellant. 

T. R. Venkatarama Sastri and C. Narasimhachari for 
Respondents. 

The Court delivered the following 

Jupcments. The Chief Justice.—This appeal concerns 
a mortgage executed on the 12th March, 1919, in favour of the 
father of the first and second respondents by the third respon- 
dent, who is the father of the appellant. In executing the mort- 
gage the third respondent signed for himself and also purported 
to be acting (a) as the guardian of the appellant and of his 
nephew, Krishnaji, and (b) as the manager of a joint family 
which he alleged consisted of himself, the appellant, his nephew, 
and his brother Balakrishna. The mortgagee having died, 
the first and second respondents, on whom his estate devolved, 
instituted the suit out of which this appeal arises in the Court 
of the Subordinate Judge of Chingleput to recover the sum of 
Rs. 9,213-12-0 claimed to be due as principal and interest under 
the mortgage. The defendants were the appellant, the third 
respondent, and Balakrishna who died during the pendency of 
the suit. Balakrishna’s estate having devolved by will on the 
appellant the suit was continued against the appellant as the 
legal representative of Balakrishna as well as against him as a 
member of the joint family. The suit was defended by the 
appellant who averred that the property in suit constituted trust 
property and as such could not be mortgaged by the third rès- 
pondent; that even if it were not trust property no necessity 
existed for mortgaging it; that the loan was in fact obtained 
by his father for immoral purposes; and that, in any event, the 
estate of Balakrishna was not bound by the deed as he had 
already separated from the family. The learned trial Judge 
tightly refused to.go into the question whether there was a 
paramount title, as all that could be sold was the right, title 
and interest of the defendants in the property. He rejected 
the plea that the loan had been obtained by the third respon- 
dent for immoral purposes, but held that the appellant was 
bound by the deed as the mortgagee had made reasonable 
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inquiries with regard to the need for the loan and had satisfied 
himself that it was necessary. He was, however, ofthe opinion 
that liability did not extend to Balakrishna’s estate. On these 
findings he passed a decree for the amount claimed and directed 
that in default of payment within the time allowed for redemp- 
tion the interests of the third respondent, of Krishnaji, who 
had died before the suit, and of the appellant as the son of the 
third respondent should be sold. The appellant contends that 
on the evidence the learned trial Judge should have accepted 
the plea that the money was raised by the thirdrespondent for 
immoral purposes and failing this should have dismissed the 
suit so far as the appellant was concerned on the ground that 
the loan was not required for family purposes and it had not 
been shown that the mortgagee made inquiries before lending 
the money. The first and the second respondents have filed 
cross-objections as they challenge the finding that the estateof 
Balakrishna is not bound by the mortgage. 


i 

In order to understand the position it is necessary to refer 
to certain events which happened before the mortgage deed 
was executed. Up to the year 1905 the family was joint. It 
then consisted of the appellant’s great uncle (Gopinath) 
his father, his father’s brothers (Rajaram and Balakrishna),. 
Rajaram’s son (Krishnaji) and himself. In January of that 
year Gopinath separated from the other members of the family, 
and on the thirty-first of that month a deed of partition was 
executed. The properties belonging to the family were a house 
in Tanjore, a house in Madras, and certain property on the 
outskirts of Madras known as ‘“‘Teeds Garden”. Under the 
terms of the partition deed Gopinath received the Tanjore 
house and Rs. 3,000.and the third respondent and his brothers. 
the Madras house. Teeds Garden was not partitioned, but the- 
effect of the deed’ was to make Gopinath a tenant-in-common 
with his nephews, who as between themselves remained joint. 
On the 28th April; 1905, Balakrishna separated from his bro~- 
thers and executedia deed relinquishing bis interest in the 
Madras house in consideration of a sum of Rs. 2,000. On the 
24th July, 1910,. Rajaram and the third respondent sold the 
Madras house. Shortly afterwards Rajaram’ died.’ The 
joint family then: consisted of ‘the. third Peppondent, the appel- 
lant and-Rajaram’s'son Krishnaji. . i 
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' According to the recitals in the mortgage deed’ the money 
was required for the marriage of the appellant and for capital 
in the family business in precious stones. It will be necessary 
to consider whether these- recitals were true, but I will first of 
all dea! with the plea that the loan was raised by the third res- 
pondent for immoral purposes. It is the appellant’s case that his 
father became addicted to drink many years ago and that drink 
led him to associate with woman of immoral character. He is 
supported by a’ number of relatives, some of whom hold good 
positions in life. It is said on behalf of the first and the second 
respondents that it is no uncommon thing in this country for 
members of a family, ostensibly respectable, to instigate and to 
assist a son in maintaining a plea that his father has lived an im- 
moral life, when it is a matter of preventing a mortgagee from 
enforcing his rights. Itis a regrettable fact that false pleas of 
this nature are not unknown. But each case must be considered 
on its merits, and the fact that other people have not hesitated 
to raise false pleas cannot be taken into account here. The 
learned trial Judge, having heard the appellant’s witnesses, 
refused to believe their testimony on this point, and the learned 
Advocate for the first and the second respondents has shown 
that -in another respect the defence evidence is not true. An 
attempt was made to prove that the third respondent had not 
lived with his wife and son for many years, but the falsity of 
this story is to be gathered from the evidence of Nana Tawker, 
the uncle of the appellant’s mother and one of the defence 
witnesses. In these circumstances we are not prepared to hold 
that the learned trial Judge has failed to weigh the evidence 
on this point properly. But even if it were true that the third 
respondent did drink and associate with women of bad character 
this would not entitle the appellant to succeed, because there 
is nothing to show that the loan was raised for the purpose of 
enabling the third respondent to lead an immoral life or to 
discharge debts which had been incurred as the result of such 
conduct. To prove that.the father has been immoral will not 
relieve the family from liability. It must be shown that 
there is some connection between the debt and the father’s 
immorality, as the Privy | Council pointed, out ‘in the case of 
Sri Narain v. Lalá Raghubans Rail. In’ their _ judgment. in 
Tulshi. Rain’ v, “Bishnigth Prasad, Litdsay and. Sulaiman, JJ. 






1. (1912), 25 Mba], 27: 17:G.W.N..124 EO “2s a (1927)-LL:R: 50 AIL 1. 
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remarked that if this were not the correct iaw the position of 
the mortgagees would become wholly insecure and intolerable, 
and that even the payment of antecedent debts would be 
nullified by proof that the father was an immoral person. This 
disposes of the appellant’s plea based on the alleged immorality 
of his father. ; eo . 

The more important question is whether the first and the 
second respondents have discharged the burden imposed upon 
them of showing that their father did make inquiries before 
lending the money and was satisfied that there was necessity 
fortheloan. The learned Advocate for these respondents would 
have it that it is not necessary for his clients to go so far and 
that it is sufficient if they prove that he had a business, the 
argument being that this in itself would shift the burden. This 
contention, however, is opposed to settled principle and it is, 
therefore, necessary to state the law. It is set out in language 
which leaves no room for argument in the following passage 
from the judgment of their Lordships of the Privy Council 
in the case of Hunoomanpersaud Panday v. Mussumat Babooee 
Munraj Koonweree’: 

“Their Lordships think that the lender is bound to inquire into the 
necessities for the loan, and to satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the manager is acting 
in the particular instance for the benefit of the estate. But they think that if 
he does so inquire, and acts honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition precedent to the validity 
of his charge, and they do not think that, under such circumstances, he is 
bound to see to the application of the money. Itis obvious that money to be 
secured on any estate is likely to be obtained on easier terms than a loan 
which rests on mere personal security, and that, therefore, the mere creation 
of a charge securing a proper debt cannot be viewed as improvident manage- 
ment; the purposes for which a loan is wanted are often future, as respects 
the actual application, and a lender can rarely.have, unless he enters on the 
management, the means of controlling and rightly directing the actual 
application. Their Lordships do not think thata bona fide creditor should 
suffer when he has acted honestly and with due caution, but is himself 
deceived.” 

These remarks were emphasised by their Lordships in Sri 
Thakur Ramkrishna Murajt v. Ratan Chand2, where they 
quoted the passage which I have just set out from their former 
judgment. We are asked to disregard these pronouncements, 
because their Lordships were not dealing with a loan required 
for the purposes of a business and the Bombay High Court 








1. (1856) 6 M.I.A. 393 at-424, 
2. (1931) 61 M.L.J. 665: L.R. 58 LA. 173: LL.R, 53 All. 190 (P.6.).: 
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placed a business loan in a different category in the case of 
Raghunathji Tarachand v. The Bank of Bombay}. The 
answer is twofold. The remarks of their Lordships apply 
equally to the case of a loan sought for the purposes of a 
family business and a loan sought for any other family neces- 
sity and the opinion expressed in Raghunathji Tarachand v. 
The Bank of Bombayı did not find acceptance by the 
Bombay High Court in the later case, Vithal Yeshwant v. 
Shivappa Mallappa? and has not found acceptance in 
other High Courts. It is therefore clear that while a lender 
has not got to see to the application of the money he is put 
on inquiry and he must satisfy himself that the loan is necessary. 
It is not sufficient to accept the mere word of the manager 
of the family that a loan is required. The nature of the 
inquiries must depend of course on the particular facts of the 
case, but there must be inquiries which a reasonable man would 
make in the circumstances. A person who lends money to 
the manager of a Hindu family knows full well the risks he 
runs and he has only got himself to blame if he lends it 
without proper inquiry. And the fact that the lender is dead 
and, therefore, cannot slate what inquiries he made does not 
relieve his heirs from the necessity of showing that there were 
proper inquiries. The death of the mortgagee increases the 
difficulty of deciding the question, but there must be on the 
record sufficient to justify the Court in forming the conclu- 
sion that the lender did what was reasonably incumbent upon 
him to do in the circumstances of the case. 


I will now consider whether the evidence justifies the 
finding of the trial Court that the mortgagee did what was 
incumbent upon him to do to safeguard his position. The 
evidence on which the first and.the second respondents rely is 
that of their father’s clerk, S. Parthasarathy Aiyangar, but it 
is obvious that he is a witness on whom no reliance can be 
placed. In the first place he states that the mortgagee made 
inquiries and ascertained that the appellant was a minor. This 
is obviously false, because if he had made inquiries he would 
have found that the appellant was then in his twentieth year. 
It has been suggested on behalf of the appellant that the third 
respondent knew that he could not get his son to consent to 
join in the mortgage, and, therefore, told the mortgagee that 





1. (1909) L.L.R. 34 Bom. 72. 2, (1923) I.L.R. 47 Bom. 637. 
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his son was a minor. ‘It is'certainly very remarkable that: the 
third respondent should describe the appellant as a minor in 
the mortgage-deed, because it cannot be denied that he knew 
his son’s age. In the deed under which the Madras house 
was sold, Ex. XIII-c, dated 24th July, 1910, he described his 
son as being about 11 years of age and the mortgage-deed was 
not executed until more than 10 years later. In these circum- 
stances there is foundation for the suggestion that the father 
did not wish the son to know what he was doing with the 
property. But be this as it may, the important point is that 
the mortgagee could not have made the alleged inquiries. 
Parthasarathy Aiyangar has been shown to be an untruthful 
witness in another respect. He said in the course of his 
evidence that he and the mortgagee received an invitation to 
the appellant’s wedding in the year the mortgage was created. 
The marriage, however, did not take place until 1921, nearly 


‘two and a half years after the date of the mortgage and then 


only after the appellant had secured employment. It is not 
suggested that any other marriage was ever contemplated. The 
only reasonable conclusion to be drawn from the evidence is 
that the marriage of the appellant was not a reason for the 


loan, which means that here again the mortgagee could not 


have made proper inquiries. 


The next question is whether the mortgagee made any 
inquiries about the need of a loan forthe family business? 
The evidence does not prove thathe did. On the other hand 
the indications are that he did not. The family had dealt in 
precious stones, but the business was at such a low ebb when 
the appellant’s great grandfather died in 1903 that the stock- 
in-trade had to be sold to pay off debts. The appellant states 
that at the time of the mortgage the business had ceased to 
exist. Even if this is not true it is obvious that the business 


wasa very poor one. There were no business premises and 


the family income was very small. That the mortgagee was 
reluctant to lend the money is shown by the fact that the 
negotiations for the loan continued for two or three months. 
The security offered consisted of nearly 42 acres of garden 
land lying on the outskirts of the city of Madras, and only 
Rs. 5,000 was wanted. If the money had been required for the 
purposes alleged it is very strange that the mortgagee should 
have taken so long to make up his mind. It, would appear 
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that he was.persuaded to lend against his better judgment, and 
then tried to secure his position by the recitals in the deed. 
The recitals do not prove the statements contained therein and 
in one respect—the need of money in 1919 for the marriage 
of the appellant—there is obviously a false statement. In 
these circumstances it appears to me thatthe finding of the 
trial Court cannot be supported and the appellant is entitled to 
succeed on the ground that the first and second respondents 
have failed to show that there was any necessity for the loan 
or that the mortgagee made proper inquiries before lending the 
money. 

With regard to the cross-objections of the first and the 
second respondents, I am of opinion that the learned trial 
Judge is correct in holding that Balakrishna had left the family 

.in 1903. The deed of relinquishment of the 28th April, 1905, 
States: 


* I have executed the following deed of relinquishment of share as I am 
unwilling to live with you and as I wish to discharge the debts contracted 
without your permission. Soin future I shall have no claim against you in 
connection with your properties ....... As I have received this day 
from you the said sum (Rs. 2,000) in cash, I shall have no kind of interest in 
future in the family properties, movable and immovable.” 


It is true that this deed has reference only to the Madras 
house, but its terms show that Balakrishna had separated from 
his brothers and his interest in Teeds Garden was no longer 
that of a member of the joint family. Therefore the third 
respondent had no- power as manager of his own branch of 
the family to charge Balakrishna’s interest in the property. 

The result is that the first and the second respondents are 
entitled to a mortgage decree as against the third respondent, 
but if a sale has to take place it will be confined to the third 
respondent’s interest in the property, whatever that is. The 
appellant having succeeded willbe entitled to his costs in this 
Court and the Court below, including costs on the cross-objec- 
tions. . 


Madhavan Nair, J.—I entirely agree both on the question 
of fact and on the question of law; but having regard to the 
nature of the argument advanced, I would say a few words on 
the question of law. The contesting respondents seek to make 
the share in the joint family properties of the appellant, who 
was a minor at the time of the transaction, liable for the 
money borrowed by their father on a mortgage on the repre- 
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sentation made by the appellant’s father, the manager of a 
joint Hindu family, that the amount was required for family 
business. It has been proved that the business of the joint 
family was trade. The creditor has not been able to prove the 
existence of any actual necessity. But his learned counsel 
contends that, once he proves the existence of a family trade 
or business, the burden of making the enquiry into the neces- 
sities of the loan placed on him by the Privy Council in 
Hunoomanpersaud Panday v. Mussumat Babooee Munraj Ko- 
onweréel is discharged and a decree willhave tobe granted in 
his favour binding the minor’s estate. The case in Hunooman- 
persaud Panday v. Mussumat Babooee Munraj Koonwereel 
has laid down the principle that if the lender makes a reasonable 
enquiry as to the necessity for the loan, and the facts represent- 
ed to him were such as, if true, would justify the loan, then . 
he is protected even, if he is not able to prove that actual 
necessity existed for the loan. This principle has been accept- 
ed and applied in all cases where its application is relevant 
without any modification. If the contention of the respon- 
dents’ learned counsel is accepted, it would mean that in the 
case of atrading family, that is,a family whose business is 
trade, all that is required of the lender in law to get a decree 
against the minor’s estate, is to prove by evidence that by 
enquiries he found out that the family was a trading family,. 
and itis not necessary for him to prove that he satisfied 
himself that there was necessity for the loan; or, in other words,. 
the creditor is not bound to enquire into the purpose of the 
debt, nor prove that he believed that such purpose existed.. 
This argument if accepted would involve the grafting of an 
exception upon the rule laid down by the Privy Council. 
Except the single decision of the Bombay High Court in 
Raghunathji Tarachand v. The Bank of Bombay2, the counsel 
has not been able to put before us any other decision or any 
special texts of Hindu Law in support of his proposition. No- 
doubt the observations of Chandavarkar, J., in that decision. 
support him, but, as pointed out by my Lord, those observa- 
tions have been dissented from in Vithal Yeshwant v. Shivap pa: 
Mallappas. In that case, after referring to Raghunathji Tara- 


1. (1856) 6 M.I.A. 393. 2. (1909) I.L.R. 34 Bom. 72. 
3. . (1923) LL.R. 47 Bom. 637. 
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chand v, The Bank of Bombay1 and the arguments based upon 
it, Macleod, C. J., pointed out: 

“ But I do not think that the argument holds good that an exception can 
be grafted to the rule laid down by the Privy Council. When the manager 
of a joint Hindu family mortgages joint estate, it must still be incumbent on 
the parties supporting the mortgage to prove that the money raised on the 
mortgage was required for family purposes. No doubt if the family is 
carrying on a trading business, it would be very much easier to prove that 
the money was required for the purposes of that trade, and so for family 
purposes, than if the family were mere agriculturists. But it is not.a 
necessary inference that, because Krishnaji (the borrowing party) was carry- 
ing on two shops dealing in iron and groceries, and because he raised moneys 
by mortgaging family property, the money was necessarily required for the 
purposes of the joint family business.” 

These observations make it clear that the seater besides 
showing that the family is a trading family, has further to 
prove that he made enquiries with regard to the necessities of 
the loan and bona fide believed in the representations made to 
him that the loan was required for family business. The 
obligation resting upon the creditor in cases where the principle 
of Hunoomanpersaud’s case? applies is the same in all cases and 
the lender in all such cases must satisfy himself that he made 
a reasonable enquiry as to the necessity for the loan and that 
he bona fide believed in the representations made to him. Of 
course, the nature of the enquiry to be made would depend upon 
the particular circumstances of each case. The Privy Council 
in Sri Thakur Ramkrishna Muraji v. Ratan Chand’ has, 
without any modification, restated the principle of Hunooman- 
persaud Panday v. Mussumat Babooee Munraj Koonweree®. 1 
-have ventured to add these words because of the insistence with 
which the argument was pressed before us by the learned 
counsel, 


B.V.V. — Appeal allowed. 





1. (1909) I.L.R. 34 Bom. 72. 
2. (1856) 6 M.I.A. 393. 
3. (1931) 61 M.L.J. 665: L.R. 58 I.A. 173: I.L.R. 53 All. 190 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horwitt. 


K. M. T. T. Kulandaivelu Chettiar 
and others .. Petitioners* (Accused 1, 
3 to 5 and 7 to 13). 


Gaming Act (IIT of 1930), Ss. 3, 6, 8 and 9—Persons found with gambling 
articles ina house—Presumption as to a‘common gaming house’—Proof of 
actual profit not necessary for conviction under the Act—Presumption under 
S. 114 (e)—Evidence Act. 

Where the petitioners were found in a small room of a building described 
as a club with all the paraphernalia of gambling such as cards, coloured chips 
and cash, and accused 1 to 12 were convicted under S. 9 of the Gaming ‘Act of 
gaming in a ‘common gaming house’ and the 13th accused convicted under 
S.8 which punishes the opening, keeping, using or permitting to be used any 
common gaming house or conducting or assisting in conducting such, etc., and 
the contention was that the prosecution was not able to prove that any person 
had received any money c or profit for the keeping of the room for the purpose 
of gaming, 

Held, that under S. 6 although there may not be any independent proof 
that any person makes a profit from this gambling or from the use of the 
room for gambling, yet the mere finding of cards and instruments of gambl- 
ing ina house searched on a search warrant is evidence that the room was 
used for gambling and that some person was deriving a profit; even though 
there is no presumption of guilt, there is nothing in the Act which prevents a 
Magistrate convicting upon the evidence of finding the articles mentioned in 
S. 6. 

The presumption under S. 114, Illustration (e) of the Evidence Act 
regarding performance of judicial and official acts can be applied to the 
proper information sufficient to lead the Magistrate to believe that the room 
in question was used as a common gaming house. 


Petition under Ss. 435 and 439 of -the Code of Criminal 
Procedure, 1898, praying the High Court’ to revise the, 
judgment of the Court of the Sub-Divisional Magistrate of 
Devakottai in Criminal Appeal No. 36 of 1937 preferred 
against the judgment of the Court of the Taluk Magistrate of 
Sivaganga in C. C. No. 181 of 1937. 

V.T. Rangaswami Aiyangar and G. N. Chari for Peti- 
tioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orver.—The petitioners were found in a small room of a 
building in Devakottai described as the ‘Jubilee Club’ with all 
the paraphernalia of gambling such as cards, coloured chips, 








*Cr. R. C. No. 636 of 1937. 10th February, 1938. 
Cr. R. P. No, 599 of 1937. ` a 


IL} THE MADRAS LAW JOURNAL REPORTS. 267 


‘beans, and cash and it has been found by both the Courts below 
that these. persons were engaged in gaming in a ‘common 
gaming house’ within the meaning of S. 3 of the Madras 
Gaming Act, 1930. Accused 1 to12 were convicted under S.9 
of the Act of gaming in a ‘common gaming house’ and the 
13th accused was. convicted under S. 8, which punishes the 
opening, keeping, using or permitting to be used any common 
gaming house or conducting or assisting in conducting such, 
etc. The.13th accused contends that the building in which the 
gaming took place was not a common gaming house and that 
in any event the 13th accused was not the keeper of that 
gaming house. ey 
_ Most of the arguments have turned on the legal effect of 
S. 6 of the Gaming Act which is that 

“Any cards, dice, gaming table or cloth, board or other instruments of 
gaming found in any place entered or searched under the provisions of the 
last preceding section, or on any person found therein shall be evidence that 
such place is used asa common gaming house and that the persons found 
therein were there present for the purpose of gaming.” 

S. 5 empowers a salaried Magistrate, not below the rank 
of a Second Class Magistrate, and certain police officers to 
issue a warrant to a police officer upon the belief that a certain 
place was used as a common gaming house, to search such a 
place and seize any property therein which are instruments of 
gaming, moneys, securities connected therewith and to arrest 
all persons found there. The words ‘common gaming house’ 
are defined in S.3 as any room, etc., in which cards, dice, tables 
or other instruments of gaming are kept or used for the profit 
or gain of the person owning, occupying, using, etc., that room. 
It is said that the prosecution have not been able to prove that 
any person has received any money or profit for the keeping 
of this room for the purpose of'gaming; but 1 cannot altoge- 
ther agree that this is so. The club appears to have been a 
bogus one; the 13th accused’s participation in the gaming is 
proof that he knew the purpose for which he was letting the 
building. In accepting rent for the use of a building for 
gambling, he was making a profit from the gaming. 

Apart from this common sense deduction from the facts, 
I should still be of opinion that the room in which the 
gambling took’ place was a ‘common gaming house’. S. 6 
clearly makes the finding of cards or instruments of gaming 
not merely evidence that cards or instruments of gaming 
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were found; but that the building in which they were found 
was a ‘common gaming house’, provided that these articles 
were found there in a search conducted upon a warrant 
issued under S. 5. That means that although there may 
not be any independent proof that any person makes a 
profit from this gambling or from the use of the room 
for gambling; yet the mere finding of cards and instruments 
of gambling in a house searched on such a warrant is evidence 
that the room was used for gambling and that some person 
was deriving a profit from it. 


It is however contended that the section does not raise a 
a presumption that a room in which these articles were found 
was a common gaming house. That contention may be right, 
although in the majority of cases quoted before me by the 
learned Advocates for the petitioner as well as for the Crown, 
the effect of finding the articles mentioned in S. 6 is referred 
to as raising a presumption. Even though there is no such 
presumption of guilt, thereis nothing in the Act which prevents 


“a Magistrate convicting upon that evidence also. I do not 


propose to decide the abstract question whether such evidence 
alone would be sufficient or not to sustain a conviction ; for, in 
almost every case, there must be some other evidence lessening 
the effect of the evidence operated on by S. 6 or increasing it. 
In the present case, there is evidence to the effect that this 
room in which the gambling took place was not part of a club 
at all; and it would appear that the name “ Jubilee Club” was 
intended merely to screen from the public the nature of the 
building and the purpose for which the building was used. 
The Circle Inspector deposes that when the police party entered, 
the petitioner signalled to the other accused and they tried to 
extinguish the petromax light which was burning and to 
conceal the articles of gambling by standing round them. This 
is further evidence upon which the Magistrate was entitled to 
act; and I cannot say that on the evidence before the Magis- 
trate he was not justified in convicting the accused of gambling 
in a common gaming house. 


It is further argued that before the presumption under 
S. 6can be availed of, there must be some evidence for the 
prosecution that the warrant was issued under S. 5 upon proper 
information, sufficient to lead a Magistrate to believe that the 
room in question was used as a common gaming house. This 
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contention has some support from some observations found in 
Walvekar v. Emperor!, Emperor v. Dattatraya Shankar 
Paranjpe? and Kesanna Chetty v. Emperor’; but I see no reason 
why the presumption raised under S. 114, Illustration (e) of 
the Evidence Act that judicial and official acts have been 
regularly performed should not be here applied. It would be 
against public policy in most cases if the prosecution were 
compelled to letin evidence in regard to the material on which 
a Magistrate acted. If the nature and the source of such 
information were not concealed, the police might be unable in 
future to obtain information at all. 


Another contention is that a common gaming house cannot 
include any gaming house in which there was any restriction 
on its use by any section of the public. The definition of a 
common gaming house in S.3 warrants no such limitations. 
Any room is a common gaming house if instruments of gaming 
are kept or used there for the profit of a person owning, 
occupying, etc., that house. If a common gaming house had 
the limited meaning ascribed to it, it would be possible for 
any person to avoid the application of the Gaming Act by 
introducing some petty restrictions on certain classes of persons. 
Members of a particular caste might be excluded or even 
more fanciful restrictions might be applied, such as by excluding 
persons above or below a certain height or weight. I cannot 
accept this contention. 


Clearly, the 13th accused, who was gambling in that house, 


could have been convicted under S. 9 of the Gaming Act as 
the other accused were. Hehas, however, been convicted under 
S. 8 simply because the Magistrate thought that S. 8 was a 
more serious offence and that the greater offence included the 
lesser. It has been argued that it has not been satisfactorily 
proved that he derived any benefit from this gaming house. 
If, by the application of S. 6, the Court is satisfied that the 
room in question was a common gaming house, then it would 
follow that gaming was conducted there for some person’s 
profit. The person mentioned in the warrant as using the 
gaming house is the Secretary of the Club; but as the police 
‘were given to understand that he had not been present in the 


1. (1926) LL.R. 53 Cal. 718. 2. (1923) 25 Cr. L. J. 531. 
3. (1937) M.W.N. 1068. l 
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room for 10.or 15 days, he was not charged. The petitioner, 
who was found participating in the gaming, was charged as. 
the owner of the room and one who had derived a profit from 
the gaming that was going on there. The petitioner has 
produced a document under which the house in question pur- 
ports to have been sold to his daughter; but whether the sale 
is a genuine one or not matters little; for it is clear that it 
was the petitioner who was acting as the owner of the place— 
whether on behalf of himself or his daughter—and as. 
presumably rent was being paid for that building, the owner of’ 
the house was receiving profit from it. Even otherwise, the 
petitioner had the control of the house and knew that gaming 
was going on there. He would therefore be guilty under S. 8. 
because he was permitting his property to be usedas a common 
gaming house. He was therefore rightly convicted under 
S. 8. ; 

The punishments awarded are not excessive. S. 8 prescribes. 
a maximum fine not exceeding Rs. 500 or imprisonment not 
exceeding three months; and the 13th accused has been sentenc- 
ed only to a fine of Rs. 75. This cannot be said to be heavy. 
“he other petitioners were sentenced only to a fine of Rs. 50. 

The petition is therefore dismissed. 

K. C. P ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present:—Mr. Justice VENKATASUBBA Rao anD Mr. 
JUSTICE ABDUR RAHMAN. 


Sree Rajah Venkatadri Apparao Bahadur 


Zamindar Garu and others | . © Appellants* 
| (Defendants) 
v. 
Morivineni Seetharamayya and others .. Respondents (Plain- 
tiffs and Defendants). 


Riparian rights—W hat constitutes riparian tenement—Limitation on user 
of right to take water—Unlawful user of water by riparian owner—Remedy 
of aggrieved party—Permanently settled estate—Zamindar as owner of land. 


What is a riparian tenement does not depend upon any. arbitrary rule but 
must in‘each case be a question depending upon circumstances. The expres- 
sion connotes, in addition to contact with a river, a reasonable proximity to. 
the river bank. Each riparian proprietor has a right to the water flowing past 
his land, but it is a right only to the flow of the water and the enjoyment of it. 





* Appeal No: 563 of 1930. ©: ||. *'” 16th Febrúary. 1938. ` 
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subject to similar rights of all the proprietors on the banks on each side to 
the reasonable enjoyment of it When only part of a stream is taken for 
purposes of irrigation, the only limitation is that the amount taken shall not 
be so much as to injure the right of the inferior owner to have the stream 
passed on to him practically undiminished. But when a riparian owner taking 
advantage of his position uses the water for purposes unconnected with his 
riparian tenement, he will be prevented by an injunction from doing so, 
although no actual injury has been sustained by the other party. 


Coulson and Forbes on Waters, 5th Edn., p. 111; Attwood v. Llay Main 
Collieries, (1926) 1 Ch. 444 at 459; Swindon Waterworks Company v. Wilts 
and Berks Canal Navigation Company, (1875) L.R. 7 H.L. 697; McCartney v. 
Londonderry and Lough Swilly Ratlway, (1904) A.C. 301 at 306; Secretary of 
State for India v. Subbarayudu, (1931) 625M.L.J. 213: L.R.59 LA. 56: LL.R. 
55 Mad. 268 (P.C.) and Secretary of State for India v. Ambalavana Pandara 
Sannadhi, (1917) 33 M.L.J. 415 at 424 relied on. 


The Madras Permanent Settlement Regulation of 1802 declares that the 
British Government has resolved to grant to Zamindars and other land- 
holders a permanent property in their land and the sanad granted to them is 
styled a deed of permanent property and they are called proprietors of land. 
For the purpose of deciding a question of riparian right arising from the 
right of access to a stream passing along a riparian tenement the Zamindar 
and not the ryot should be considered to be the owner of the land. 

Naravyanaswami v. Venkanna, (1914) M.W.N. 481, considered. 

Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Ellore dated 17th November, 1930, in 


O. S. No. 20 of 1928. 


Y. Govindarajulu and B. Lakshminarayana for Appellants. 

P. V. Rajamonnar and K. Subba Rao for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—Once the facts of this somewhat 
difficult case are found, the principles governing it seem well 
settled by authority. After having heard the matter fully 
argued on both sides, we have come to the conclusion that the 
findings of the Court below are right and should be accepted. 

We are concerned here with two villages, Nadupalli and 
Velupucherla. The first defendant, the Zamindar owning 
the Medur estate, is the overlord in respect of both the 
villages. The plaintiffs are the mokhasadars of Velupucherla 
and defendants 2 to 5 of Nadupalli. It may be mentioned 
that the Zamindar has made common cause with the Mokhasa- 
dars of Nadupalli and as the real contest is by the latter, 
defendants 1 to 5 will be referred to as the defendants. 

The dispute relates to the waters of a natural stream 
known: as Tammileru. As the lower Court points out excep- 
ting in rainy season when the current is swift, there is scanty 
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flow; during period ‘of scarcity a witness deposes there is a 
general scramble, each man being anxious to abstract as much 
water as he can. Nadupalli is bounded on the west by this 
river Tammileru and lower down the stream is Velupucherla, 
but the plaintiffs’ latids in it do not abut on the stream, so that 
the position is shortly this: whereas the defendants are upper 
riparian proprietors, the plaintiffs for the purpose.of this case 
donot answer the description of lower heritors. But the 
plaintiffs have long been using the water of a channel (Balive 
Velupucherla Irrigation Channel) taking off from Tammileru, 
for irrigating Velupucherla lands, admittedly not in contact, 
as stated above, with the flow of the stream. The lower Court 
has, however, found that this is an ancient channel and that 
the plaintiffs’ rights must be “referred to a lawful origin”. 


To make the point at issue clear, we must here state that 
there is in Nadupalli a tank shown in the map (the Commis- 
sioner’s plan Ex. IIT) as “Ura Tank”, which has been receiv- 
ing water through a “supply channel” (so called inthe map) 
from various sources with which we are not concerned. What 
gave occasion to the present suit was the excavation by the 
defendants of a new channel 1650 feet long (called the ‘suit 
channel” in the map) which was made to connect Tammileru 
with the “supply channel” already referred to. It will be 
manifest from what has been stated that the defendants dug 
the new channel with the object of drawing off water from 
Tammileru into the Ura tank. That they have succeeded in 
producing the desired result has not been denied. There was 
a good deal of contest in the case whether the channel was 
newly dug or was, as alleged by the defence, an ancient one. 
The lower Court has found, and quite rightly, that this is a 
new excavation. It is witha view to get this new channel 
closed up, that this suit has been brought, and the Court below 
has decided in favour of the plaintiffs. The defendants: who 
are the appellants here question the correctness of its deci- 
sion. i 


The plaintiffs’ “immemorial user” (to quote the words of 
the lower Court) of the water in the manner alleged by them 
has been admitted by the defendants. The learned Judge, as 
already observed, says that their user must be referred to a 
«lawful origin”. That'statément seems sufficient for. the 
present purpose, as it is unnecessary ‘to enquire how this 
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undisputed right originated. But to clarify the position, it may 
be stated that the plaintiffs do not claim as against Nadupalli 
owners, that is, those higher up the stream that they acquired 
a right by prescription. At any rate, that position has been 
made clear by Mr. Rajamannar, their learned Counsel, in his 
lucid argument. Prescription involves the idea that the right 
acquired is in derogation of another person’s right. But the 
plaintiffs do not suggest here that the right they acquired in 
any way impaired the fulness of the defendants’ legal right. The 
_ simple question then is, did the defendants by making the new 
excavation and drawing off water into their Ura tank, infringe 
the plaintiffs’ admitted rights? The lower Court has in effect 
‘decided (and we think correctly) that while the plaintiifs are 
entitled to relief, their acquired right has, however, no opera- 
tion as against the natural rights of the Nadupalli Mokhasa- 
dars. 

This raises the question, is the abstracting of the water by 
the new excavation in excess of the defendants’ natural 
riparian rights? The channel having been found to be a new 
excavation, the Subordinate Judge, it may be mentioned, has 
negatived the prescriptive right set up by the defendants to 
divert the water into the Ura tank. Then the question, as 
already stated is, what is the user justified by the defendants’ 
natural rights? 


This question must be answered with reference to the 
following considerations :-— 

1. A riparian right arises from the right of access to the 
stream which landowners on its banks have by the law of 
nature. In other words, it is necessary for the existence of a 
riparian right that the land should be in contact with the flow 
of the stream (Coulson and Forbes on Waters, 5th Edition, 
page 81). Even if the portion on the bank be a narrow strip, 
the backlands enjoy riparian rights if they be in the same 
ownership as the bank (ibid., p. 111). 

2. Inthe case of zamindars and similar proprietors, are 
they to be considered the owners or the ryots for deciding 
the question of the contact with the stream? The contention 
in this respect of Mr. P. Satyanarayana Rao, the appellant’s 
learned Counsel, must prevail. It seems consonant to reason 
to hold that a zamindar should be treated as a proprietor for 
this purpose. The rights possessed by the tenants may be very 

35 
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valuable, such as permanent occupancy rights, but that does 
not justify the view that zamindars are not the proprietors of 
the soil. The Permanent Settlement Regulation (Madras Act 
XXV of 1802) declares that’ the British Government has. 
resolved to grant to zamindars and other landholders a per- 
manent property in their land and the sanad granted to them 
is styled a.deed of permanent property and they are called 
proprietors of land. ` If Narayanaswami v. Venkannat is to be 
understood as laying, down a different rule, we must, with all 
respect, express our dissent from it. 


3. The ownership of the zamindar as distinguished from 
that of the ryot being then the decisive factor, is the whole of 
the land a riparian estate on the ground that it belongs to a 
single owner? The proposition that every piece of land in 
the same occupation ‘which includes a portion of the river bank 
and therefore affords access to the river,is a riparian tenement, 
is as Lawrence, J., observes far too wide: 

“Nobody in their senses would seriously suggest that the site of 
Paddington Station and Hotel is a riparian tenement, although it is connected 
with the river Thames by a strip of land many miles Jong.” (Attwood v. 
Llay Main Collieries?; see also Coulson and Forbes on Waters, 5th Ed., 

p. 111) 

A riparian tenement, as the learned Judge points 
out, connotes, in addition to contact with- the river, a 
reasonable proximity to the river bank (vide the observations 
of Abdur Rahim, J., in Secretary of State for India v. 
Ambalavana Pandara Sannadhi3 and of Sadasiva Aiyar, J., 
in Lakshminarasu. Avadhanulu v. Secretary of State for 
Indiat). What is a riparian tenement does not depend upon 
any arbitrary rule (the depth of kalf a furlong suggested by 
Sadasiva Aiyar, J., was not intended to be absolute), but must 
in each case be a question depending upon circumstances. 


4. Each riparian proprietor has a right to the water 
flowing past his land; but it is a right only to the flow of the 
water and the en joyment ‘of it, subject to the similar rights of 
all the proprietors on the banks on each side to the reasonable 
enjoyment of it (Embrey v. Owen5). As observed by Lord 
Macnaghten (citing-Lofd Cairns) in Swindon Waterworks 
“(1914) M.W.N. 481. ©, 2° (1926) 1 Ch. 444 at 459, 


B (1917) 33 M.L.J. 415 at 424. '° 4. (1917)34M.L.J. 223-at 226. 
j "5. (1851) 6 Ex.-353: 155 E.R. 579'at 586. py 
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Company v. Wilts and Berks Canal Navigation Company), 
a riparian proprietor may use the water (a) for ordinary 
or primary purposes, (b) for extraordinary or secondary 
purposes, and (c) for purposes foreign to or uncon- 
nected with his riparian tenement. The first two purposes are 
legitimate, whereas the third is not (McCartney v. London- 
derry and Lough Swilly Ratlway2). 

5. Irrigation is a secondary purposé andthe English Law 
seems to be that the water should be restored after the object 
of the irrigation is answered, in a volume substantially equal 
to that in which it passed before (see Lord Cairns in Swindon 
Waterworks case) and Lord Macnaghten in McCartneys 
case2). The rule has been somewhat modified in its application 
to India. The Judicial Committee observed : 


“ Now in speaking of the returning of the water it must be remembered 
that both Lord Cairns and Lord Macnaghten were speaking of a diversion of 
the whole stream. When only a part of the stream is taken, and that for the 
purposes of irrigation, the only limitation is that the amount taken shall not 
be so much as to hurt the right of the inferior owner to have the stream 
passed on to him practically undiminished.” (Secretary of State for Indiav. 
Subbarayudu'®.) 


6. The right of a riparian owner to take the water is a 
natural right and not in the strict sense of the word an ease- 
ment and is not capable of being lost by non-user. (Jbid.) 

7. When ariparian owner taking advantage of his posi- 
tion uses the water (as here) for purposes unconnected with 
his riparian tenement, he will be prevented by an injunction 
from doing so, although no actual injury has been sustained 
by the other party. This is put upon the ground that the 
wrongdoer, if not prevented, will atthe end of the statutory 
period, gain a prescriptive right to continue the unlawful use 
for ever (per Lord Macnaghten at 309 and Lord Lindley at 
313 in McCartney’s case above cited). 

These are the principles touching riparian rights which 
become applicable to the facts as found by the lower 
Court. Its findings are (a) that the channel is a new 
excavation recently dug, (b) that a large quantity of water is 
impounded in the Ura Tank, (c) that the water is used not 
only for irrigating some distant lands stretching. far away 
from the river bank, in Nadupalli, but also other lands oe 


-(1875)- L.R. 7 HL. 697 at 704--  2..- (1904). A.C. 301 at 306. 
2 (1931) 62 M.L.J..213; L.R..59. LA. 56: LL.R. 55 Mad. 268 (P.C.). 
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unconnected with thei riparian tenement, and (d) that the plain- 
tiffs have not succeéded in proving that they sustained any 
actual injury. 


On these findings the question is, to what reliefs will the 
plaintiffs be entitled? The lower Court has granted an injunc- 
tion restraining the defendants “from taking the water of 
Tammileru through the suit channel (the new excavation) to 
Nadupalli Ura tank.” To this extent the lower Court’s decree 
is right, but the learned Judge has, unnecessarily in our opinion, 
added two further directions and that in the defendants’ 
favour: firstly, that they may store water ina separate tank 
“to be used for irrigating lands within a distance of half a 
furlong from the river bund”; secondly, that they are entitled 
to tse the new excavation for taking Tammileru water into 
the tank to be newly dug. The making of these declarations 
does not fall within the purview of the suit, which was brought 
simply with a view to get the new channel filled up. The 
Judge has attempted to define the limit of the defendants’ 
riparian right, although there wasno material before him which 
could enable him to do so. The only question before him was, 
whether or not the defendants’ alleged act was wrongful and he 
was not called upon to define the extent of their natural rights. 
That the lower Court’s decree is apt to lead to confusion and 
complications is obvious enough. At what distance from the 
river bank is the new tank to be built and what are its dimen- 
sions to be? Is the water to be permanently impounded in 
the proposed tank? As regards the impounding of the water, 
some argument has been addressed to us, but we do not think 
that is a question that arises here. We may in this connection 
refer usefully to the observations of Lord Watson in Debi 
Pershad Singhv. Joynath Singhi. His Lordship points out 
that the pleadings in that case were silent in regard to the size 
and character of the dam in question or, as to the quantity of 
water which it had the effect of diverting, and goes on to say 
that “without an investigation into facts which have neither 
been averred nor made the subject of proof”, it would be most 
unsatisfactory to proceed to give a decision. These observa- 
tions apply here with very great force. 

There is one other matter to which we may refer. The 
learned Subordinate Judge observes that the defendants may 


` 1. (1897) L.R. 24 I.A. 60 at 69: LL. R. 24 Cal, 865 (P.C.). 


Il] THE MADRAS LAW JOURNAL REPORTS. 277 


go higher up the stream for the purposeof putting up Kongara- 
kutta (sand bunds). This obviously affects interestsof parties 
not before us and in view of what we have said that the extent 
of the defendants’ riparian rights does not fall to be determin- 
ed here, it is unnecessary to enquire how far the learned 
Subordinate Judge’s view on this matter is right. | 

It seems to us that the decree to be passed here may be 
modelled on the decree passed in the case of the Swindon 


Waterworks Company v. Wilts and Berks Canal Navigation 


Company1. It is declared that the plaintiffs are entitled 
to use Tammileru and its waters as the same have been 
accustomed (before the interference therewith complained 
of) to flow down to and into their channel (the Balive Velu- 
pucherla Irrigation channel), so far as the said stream and 
waters are required for the supply of their said channel, but 
subject to such reasonable use by the defendants as riparian 
owners higher up the stream, and it is ordered that an injunc- 
tion be awarded restraining the defendants from diverting into 
their Ura tank, the said stream and waters. To this must be 
added, having regard to the circumstances here, a mandatory 
injunction directing the defendants to fill up the newly excavat- 
ed channel. ` l 
The appeal fails and is dismissed with costs. It is 
unnecessary, in view of the decree we have made, to make any 
special order upon the Memorandum of Objections. There 
will be no order as to costs in the Memorandum of Objections. 
B. V. V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry Lionext Leaca, Chief 
Justice AND MR. Justice MapHavan NAIR. 
Minor Ragunathan by his mother 
and next friend Andalammal.. Appellant* (Ist Defendant) 
v. 
P. N. Ravuthakanni (died) and 
others `.. Respondents [Plaintiff (died) 
and his L. Rs.]. 


Minor—Contract for sale of land entered into by guardian—Breach—Suit 
for specific performance and return of earnest money—Maintainability— 
Advance paid for discharging debts binding on minor—Hindu Law doctrine of 
benefit to minor— Contract Act (1872), S. 68—Applicability. 


. J. (1875) L.R. 7 H.L. 697. 
* Appeal No. 347 of 1933. 16th March, 1938. 
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Where the mother and guardian of a Hindu minor entered into a 
contract for the sale of certain property belonging to the minor for the 
purpose of paying off certain pressing creditors of the minor’s estate, and the 
sale having fallen through, the intending purchaser filed a suit for specific 
performance of the contract and for return of the earnest money paid by 
him, 

Held, that as an infant cannot contract in India a covenant by his guardian 
for the sale of the immovable property could not be enforced as against the 
minor. 


Mir Sarwarjan v. Fakhruddin Mahomed Chowdhurt, (1911) 21 M.L.J. 
1156: L.R. 39 I.A. 1: LL.R. 39 Cal. 232 (P.C.) and Baichu Ramajogayya v. 
Vajjula Jagannadham, (1918) 36 M.L.J. 29: LL.R. 42 Mad. 185 (F.B,), 
followed. 


Held, further, that there could be no decree for the return of the earnest 
money which under the circumstances had been paid under a void contract. 
The earnest money is in such a case paid as a guarantee that the contract will 
be performedand the payment to the guardian cannot be treated as falling 
within S. 68 of the Contract Act or as ‘being repayable under the Hindu Law 
on the ground that it was paid for the purpose of discharging debts and was 
therefore for the minor’s benefit. 


Pathak Kali Charan Ram v. Ram Deni Ram, (1917) 2 Pat.L.J. 627, not 
followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in O. S. No. 69 of 1931. 

T. M. Ramaswami Aiyar for Appellant. 

V. N. Venkatavaradachari and P. Rajagopalan for 
Respondents. 

The judgment of the Court was delivered by 


The Chief Justice.—This appeal raises the question of the 
liability of a minor to return a sum of money paid to his 
guardian as earnest money in respect of a contract of sale of 
immovable property entered into by the guardian on his 
behalf. On the 20th August, 1931, Andalammal, the mother 
and guardian of the appellant, agreed to sell to the respondent 
the minor’s shares in a village. The price agreed upon was 
Rs. 7,125 of which Rs. 500 was paid in advance. It is common 
ground that certain creditors of the estate were pressing for 
the payment of their debts and the intention was to sell the 
minor’s interests in the village to discharge these liabilities. 
The sale was not completed, and the property was sold by the 
mother to a third party, the second defendant in the suit out 
of which this appeal arises. The suit was for a decree for” 
specific performance of the contract, but before the case came 
on for hearing it was realised that the Court could not grant 
this relief. An infant cannot contract in this country and a 
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covenant by his guardian for the sale of immovable property 
cannot be enforced against him: Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhuri! and Batchu Ramajogayya v. Vajjula 
Jagannadhdm2. An application was then made for leave to 
amend the plaint by adding a prayer for the return of the 
earnest money. -This application was granted, and at the trial 
the only question which was raised was whether the respondent 
was entitled to the return of the Rs. 500. The learned trial 
Judge held that he was on the ground that the minor was 
liable, unless it could be shown that he had not received the 
benefit of the Rs. 500. On this basis he granted a decree for 
the return of the amount with interest. The appellant challenges 
the correctness of the decision. The second defendant is not 
concerned with this question, and has, therefore, not been 
made a party to the appeal. 

It may be taken that it was necessary to sell this property 
of the minor for the purpose of paying off pressing creditors. 
This was alleged in the plaint and it was acknowledged in the 
appellant’s written statement that he had to sell the property 
to the second defendant “ owing to the pressing necessities of 
the creditors”. It would appear that it was out of the money 
which the mother received from the second defendant that the 
debts were in fact discharged. What has become of the Rs. 500 
paid to the appellant’s mother by the respondent has not been 
disclosed. The learned Advocate for the appellant contends 
that there can be no decree for the return of earnest money 
paid under a void contract. On the other hand the learned 
Advocate for the respondent says that as the contract was 
entered into in order to raise money to pay off creditors the 
Rs. 500 must be treated as having been paid to the guardian 
for necessaries or for his benefit. 

In our opinion, the appellant is entitled to succeed. It is 
true, that the guardian was compelled to sell the property of 
the minor to pay off debts for which the minor’s estate was 
liable, and if a conveyance had been executed no doubt the 
respondent would have obtained a valid title to the property, 
but the Rs. 500 can only be treated as being security for the 
performance of a contract which in law was no contract at all. 
Earnest money is paid as a guarantee that the contract will be 





1. (1911) 21 M.L.J. 1156: L.R. 39 LA. 1: LL.R. 39 Cal. 232 (P.C.). 
2. ` (1918) 36 M.L.J. 29: LL.R, 42 Mad..185 (F.B.). 
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performed. James, L. J., so held that in Ex parte Barrell: In 
re Parnelli, where there was a contract for the saleof immov- 
able property with a stipulation that a portion of the purchase 
money should be paid immediately, and his definition was 
accepted by the Court of Appealin Howe v. Smith? and by the 
House of Lords in Soper v. ‘Arnold3. In the last mentioned 
case, Lord Macnaghten observed: 


“ The deposit serves two purposes—if the purchase is carried out it goes 
against the purchase-money—but its primary purpose is this, it is a guarantee 
that the purchaser means business.” 


The price to be paid for the land in the present case was. 
Rs. 7,125 and the Rs. 500 was paid as a guarantee that the 
respondent would pay the balance. It cannot be regarded asa 
payment to the appellant or to the appellant’s guardian for 
any other purpose. The respondent says that the contract 
was not carried out because of the default of the appellant’s 
guardian, on the other hand, the appellant puts the blame on 
to the respondent. It matters not on whose shoulders the 
blame must be placed. All that we have to consider is the 
purpose for which this money was paid. The respondent’s 
advocate does not contend that a minor can be made liable for 
the return of earnest money paid under a void contract. He 
says that the payment must be treated as falling within S. 68. 
of the Contract Act or as being for the benefit of a Hindu 
minor and therefore repayable under his personal law. We 
are unable to regard the payment as falling within S. 68 or as. 
being repayable under Hindu law on the ground that it was 
paid for the minor’s benefit. We can only regard it as being 
paid by the respondent as a guarantee that he would fulfill his 
part of the contract and as far as we know it remained with 
the guardian for this purpose. 


The learned Advocate for the respondent has referred us. 
to Pathak Kali Charan Ram v. Ram Deni Ram4 which was a 
case in which a minor member of a joint Hindu family had 
executed an agreement of sale of immovable property and had 
received an advance of Rs. 125 as earnest money. The object 
in selling the property was to defray the marriage expenses of 
the minor’s brother. The Court treated the expenses as being 
necessary expenses and granted a decree for the return of 





1. (1875) 10 Ch. App. Cases 512. 2. (1884) 27 Ch. D. 89. 
3. (1889) 14 A.C. 429, 4. (1917) 2 Pat.L.J. 627. 
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the earnest money as ‘the contract was not fulfilled. The 
learned Judges regarded the case as falling under S. 68 of the 
Contract*Act. They did not consider the question whether the 
earnest money should be treated as security for the perform- 
ance of a void contract. We are unable to accept this decision 
as embodying a correct statement of the law applying to a case 
like the one before us. 


For these reasons the appeal will be allowed and the suit 
dismissed with costs in favour of the appellant in both the 
Courts.. The costs of the appellant will include the fee paid to 
the Court guardian and also the cost of the printed papers 
supplied to him. 

B. V. V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PANDRANG Row. 
A. S. Pandian .. Petitioner* 


Criminal trial—Different offences arising out of single act—Separate 
sentences—Proprieiy—Possession of wireless receiving set without licence— 
Accused acting in bona fide manner—Licence subsequently obtained—Nature 
of offence—Wireless Telegraphy Act (XVII of 1933), Ss. 3 and 6—Indian 
Telegraphs Act (XIII of 1885), S.20—Offence under. 


The accused was convicted of being in possession of a wireless receiving 
set without a licence under Ss. 3 and 6 of the Wireless Telegraphy Act, 1933, 
and also of working the same without a licence under S. 20 of the Indian 
Telegraphs Act, 1885, and sentenced to nay a fine in respect of each of the 
offences. It appeared that the accused had been taking out licences for some 
years before the offence and that actually a licence had been issued by the 
Postmaster to take effect from a date earlier than the date on which the 
accused was said to have been in possession without a licence. 

Held, that the accused was guilty of an offence under Ss. 3 and 6 of the 
Wireless Telegraphy Act. Itis not possible to say that the licence issued 
subsequently by the Postmaster had the effect of converting what was posses- 
sion without a licence into possession with licence, or in other words, give a 
sort of pardon in resnect of an offence already committed. 

Held, however, that on the facts there was no justification for a separate 
conviction and sentence under S. 20 of the Indian Telegraphs Act. 

Semble: It isextremely doubtful whether the use of a wireless receiving 
set without a licence would amount to an offence under S. 20 of the Indian 
‘Telegraphs Act. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the West Tanjore Division at 
Tanjore in C. A. No. 28 of 1937 preferred against the judg- 





* Crl. R. C. No. 972 of 1937. 6th May, 1938, 
(Cil. R. P. No. 911 of 1937). 7 
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Pandian, ment of the Court of the Sub-Divisional Magistrate of Tanjore 
"re in C C. No. 57 of 1937. 


K. S. Jayarama Aiyar and K.V enkataramani for Petitioner. 
K. Venkataraghavachari for The Public Prosecutor (V. L. 
Ethiraj) on behalf of the Crown. 
The Court made the following 


Orper.—The petitioner was convicted of being in posses- 
sion of a wireless receiving set without a licence under Ss. 3 
and 60f Act XVII of 1933 and also of working the same 
without a licence under S. 20 of Act XIII of 1885 and 
sentenced to pay a fine of Rs. 60 under the Wireless Telegraphy 
Act and a fine of Rs. 75 under the Indian Telegraphs Act in 
respect of the same wireless receiving set. These fines were 
reduced on appeal by the Sessions Judge to Rs. 20 and Rs. 25 
respectively; it will thus be seen that eyen in the appellate 
Court the separate sentences were retained. It is, to say the 
least, extremely doubtful whether the use of a wireless receiv- 
ing set without a licence would amount to an offence under 
S. 20 of the Indian Telegraphs Act which in view of S. 4 of 
that Act could not have been intended to include wireless 
receiving sets used ordinarily to receive broadcast programmes. 
In my opinion there is no justification for a separate convic- 
tion under S. 20 of the Indian Telegraphs Act or for a separate 
sentence under that section. The conviction and sentence 
under S. 20 of the Indian Telegraphs Act are therefore set 
aside. ‘ 


It is argued that even the conviction under Ss. 3 and 6 of 
the Wireless Telegraphy Act cannot stand because actually a 
licence had been issued by the Postmaster to take effect from 
a date earlier than the date on which the petitioner is said to 
have been in possession without a licence. It isnot however 
possible to say that the licence issued subsequently by the 
Postmaster has the effect of converting what was possession 
without a licence into possession with licence, or in other words 
gives a sort of a pardon in respect of an offence already com- 
mitted. It is not in accordance with the spirit of the law that 
any official should have the power to convert what isan offence 
into what is not an offence by the mere issue of a licence sub- 
sequent to the event. 1 am therefore of opinion that this 
conviction cannot be objected to successfully. At the same 
time there is justification for the complaint that even the 
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reduced fine of Rs. 20 is excessive in the circumstances of the 
case. . The offence was trivial and technical. The petitioner 
is apparently a respectable man who has been taking out licence 
for some years before the offence and it would appear that the 
delay in paying the licence fee was due to the fact that he was 
not quite satisfied with the wireless set which he had purchased 
and wanted either to get it put right or to exchange it for 
another set. It was in these circumstances, namely, because he 
had not made up his mind which set he should have permanently 
that he did not pay the licence fee in time. The learned Judge 
also says that there could have been no intention in this case 
to evade payment of the fee or defraud the revenue. In these 
circumstances it would have been quite sufficient to impose 
only a nominal fine. I therefore reduce the fine from Rs. 20 
to Re. 1. The excess fine, if paid, must be refunded. 


B. V. V. Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATASUBBA RAO. 


Adepalli Venkata Gurunadha Rama- 
seshayya .. Appellant* 
U. 
Vissamsetti Venkatarathnam being 
minor by mother and guardian 
Sesharathamma and others .. Respondents. 
Limitation Act (IX of 1908), S. 12 (3)—Appeal—Limitation—Day on 
which copy of judgment was notified to be ready to be excluded. 
Under S. 12 of the Limitation Act it is consonant to reason that the day 
on which the copy of judgment is notified to be ready should be excluded in 
computing the period of limitation prescribed for an appeal. 


Raman Chetti v. Kadirvelu,(1898) 8 M.L.J. 148 and Ramaswami Chetty v. 
Ramanathan Chetty, (1913) 25 M.L.J. 354, followed. 


Bani Madhub Mitter v. Matungini Dassi, (1886) I.L.R. 13 Cal. 104 (F.B.), 
distinguished. . 

Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 166 of 1932 presented against 
the decree of the Court of the District Munsiff of Bezwada in 
O. S. No. 337 of 1929. 


Vedantam Satyanarayana for Appellant. 


K. Kameswara Rao and P. Satyanarayana Rao for 
Respondents. 
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The Court delivered the following 

JUDGmENT.—I am surprised that the lower Court has 
been able to persuade ïtself that the appeal was out of time. 
The following statement of facts brings out the point to be 
decided. ; 

In the present case application for copy was made on 26th 
August, 1932. Copy was ready on 12th October, 1932, The 
interval between 26th August, 193Z, and 12th October, 1932, 
is 47 days. He is entitled to deduct that. Balance is 31 days. 
Appeal was therefore filed one day too late. Learned 
Counsel for appellant contends that both days, the 26th August, 
1932, when copy applied for and the 12th October when the 
copy was ready should be excluded, as time requisite for 
obtaining the copy. 


S. 12 of the Limitation Act says that in competing the 
period of limitation prescribed for an appeal, the day on which 
the judgment complained of was pronounced and the time 
requisite for obtaining a copy of the decree appealed there- 
from shall be excluded. The simple question is, what is 
meant by “the time requisite for obtaining a copy of the 
decree”? Isthe day on which the copy was notified to be 
ready, to be excluded or not. There isa rule promulgated by 
the High Court to which my attention has been drawn, which 
says in terms that not only the day on which the copy is 
applied for but also that on which it is ready for delivery, 
should be excluded in’ the appellant’s favour. (H. O.C. 
No. 2740, dated 9th October, 1885). It is unnecessary to enquire 
whether this rule is utra vires or not, as I do not propose to 
rest my judgment upon it, for, I am satisfied that this is a rule 
which accords with the reason of the thing. In the absence of 
such a rule, ‘the Court would have to embark upon an enquiry, 
at what hour of the day that the fact that the copy was ready 
notified? What is “the time requisite’ would depend upon 
what in the circumstances is reasonably requisite. Although 
the word “requisite” is a strong word and may be regarded 
as meaning somethitig more than the word “required”, the 
idea of reasonableness is inherent in the words. It means 
nothing more than “properly required” as has been held by the 
Judicial Committee in J. N. Surty v. T. S. Chettiar, a firmi. It 


1. (1928) 54 M.L.J. 696: L.R. 55 I.A. 161: LL.R. 6 Rang. 302 at 313 (P. C.). 
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therefore follows that it is consonant to reason that the day on 
which the copy is notified to be ready, should be excluded. 
There are two casesof our Court directly in point, which 
supports the view I have taken—Raman Chetti v. Kadirvelu} 
and Ramaswami Chetty v. Ramanathan Chetiy2. I fail to see 
how Bani Madhub Mitter v. Matungini Dassis on which the 
lower Court professes to act is in the least applicable. In the 
first place what was decided there is entirely different from 
the one that now arises; secondly, a close perusal of the judg- 
ment will show that it mattered little whether the period 
excluded was reckoned as eight days or nine days—in either 
event the appeal would have been in time. If the appeal were 
in time, it is common ground that the lower Court was bound, 
to hear the memorandum of objection also. 

In the result, the decision appealedagainst is set aside and 
the lower Court is directed to hear both the appeals and the 
memorandum of objection on their merits. In my opinion 
the Court was to blame and not either of the parties; I there- 
fore make no order as to costs. The Court-fee on the memo- 
randum of appeal will be refunded. 

K.C. ' Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mr. Justice Panprane Row. 
Kotakonda Venkatesulu Naidu .. Petitioner* (1st Accused) 
A 
Golla Chittappa .. Complainant (Respondent). 


Cattle Trespass Act (I of 1871), S. 22—Compensation whether includes 
fees paid to Pleader. 

It is a misconception that a Magistrate is at liberty to include in the com- 
pensation payable under S. 22 of the Cattle Trespass Act, the fees paid by the 
complainant to the pleader employed by him for the purpose of the prosecu- 
tion of his case. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Gooty, dated the 
4th day of September and made in Criminal Appeal No. 47 of 
1937 (C.C. No. 10 of 1937 on the file of the Taluq Magistrate 
of Kalyandrug). 

K. S. Jayarama Aiyar and G. Gopalaswami for Petitioner. 








1. (1898) 8 M.L.J. 148. 2. (1913) 25 MLJ. 354. 
3 (1886) LLR. 13 Cai. 104 (P.B 
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K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 

C. Vasudevan for Complainant. 

The Court made the following 

Orper.—I see no sufficient reason to think that the order 
of compensation made by the Taluk Magistrate in this case 
under S. 22 of the Cattle Trespass Act is not just. In view of 
the concurrent finding of the Courts below, it must be held that 
the seizure and detention of the sheep and goats belonging to 
the complainant and his party were wrongful and-illegal and I 
do not think it makes'much difference to the jurisdiction of the 
Magistrate if the person who is responsible for the wrongful 
or illegal detention happens to be a Forest Officer who claims 
to act under colour of the Forest Act, if as a matter of fact, 
the seizure and detention had nothing to do with any forest. It 
is however contended that the amount of compensation 
awarded, namely, Rs. 75 is excessive and that this excessive 
amount was arrived at as a result of a misconception of the 
Magistrate that he wasat liberty to include in the compensation 
payable under S. 22 of the Act the fees paid by the complain- 
ant to the pleader employed by him for the purpose of the 
prosecution of this case. This certainly is a misconception and 
there is little doubt that the Magistrate must have allowed this 
to weigh in his mind in assessing the amount of compensation, 
because just before making the order of compensation, he 
observes that the complainant engaged a vakil and must have 
incurred a good deal of expenditure for the prosecution of the 
case against the accused. It is impossible now to ascertain 
exactly what the amount of the fee was and it is impossible to 
say that the Magistrate himself had any clear idea of the 
amount of the fee. He must have made some addition to the 
amount of compensation on this account and all that can be 
done in a case like this is to make some substantial reduction 
so that the compensation may be fixed on a legal basis. It is 
suggested by the learned Public Prosecutor that Rs. 25 may 
be regarded as the fee of the lawyer and that the amount of 
compensation fixed by the Taluk Magistrate may be reduced 
by Rs. 25, This suggestion appears to be reasonable and I 
therefore vary the order of the Taluk Magistrate’ by reducing 
the amount of compensation, namely, Rs. 75 to Rs. 50. In other 
respects, the petition is dismissed. > i 

K.C. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MnRr. Justicz PANDRANG Row (on a difference 
of opinion between Mr. Justice MADHAVAN NAIR AND 
Mr. JusTicE STONE). 


Chockalingam Chettiar .. Appellant*® (1st Plaintiff) 
v. 

Meyappa Chettiar and others .. Respondents (Defendants 
1 and 2, Legal Repre- 
sentative of 3rd Defend- 
ant and Defendants 4 
and 5 and 2nd Plaintiff). 


Contribution—Equitable right as between co-judgmeni-debtors—Parties 
tracing rights to dissolved partnership—Disability to claim contribution 
whether attaches—Hindu Law-—Doctrine of pious obligalion—Fatiher’s part- 
nership liability—Discharge by one member of firm—Right to be reim- 
bursed—Contract Act (IX of 1872), S. 43. 


The right to contribution as between partners is not essentially different 
from the right to contribution as between persons who are jointly liable in 
respect of a debt. The partner’s action for contribution is conditioned, 
however, by the special law of partnership. So long as the partnership 
continues or subsists no separate action for contribution will lie, the reason 
being that the right of contribution is subject to the special rights and obliga- 
tions created by the contract of partnership and the right to contribution can 
be enforced only as a part of the general suit for accounts of the partner- 
ship. But where the partnership relation no longer exists and where there 
is no likelihood of any restitution being necessary there is no reason to anply 
the rule prohibiting actions for contribution as between persons who were 
once partners but have ceased to be such. 

Gopala Chetty v. Vijayaraghavachariar, (1922) 43 M.L.J. 305: LR. 49 1A. 
181: LL.R. 45 Mad. 378 (P.C.) and Arunachalam Chettiar v. Commissioner of 
Income-tax, Madras, (1936) 71 M.L.J. 772: L.R. 63 I.A. 233: LL.R. 59 Mad. 716 
(P.C.), considered. ’ 

The ‘right to sue for contribution as between co-judgment-debtors arises 
out of equity, an equity all the more stringent in view of the provisions of 
S. 43 of the Contract Act. That is part of the general equity which requires 
that one shall not bear the whole burden in case of the rest and it comes into 
existence only when the common burden is discharged and not before. 
Consequently there isno reason why the right to sue for contribution which 
accrues to a co-judgment-debtor as such should be deemedor made subject 
to any equities arising out of a contract of partnership many years after the 
partnership became dissolved anda suit for general account became barred. 

One 4, the father of the Ist plaintiff and the grandfather of the 2nd 
plaintiff, was a partner in a certain firm which was dissolved by the retire- 
ment of one of the partners J in November, 1908. In February, 1908, J who 
was also the agent of another firm lent a certain sum of money of that firm 
to the firm in which he and A were partners. One Ma partner of the lending 
firm and his son instituted a suit in 1912 against all the partners including 4 
as well as the plaintiffs and obtained a decree in 1919 against all the partners 
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and also against the plaintiffs to the extent ‘of their shares in the joint family 
estate of themselves and their father. ‘who was one of the partners. In 
execution of that decree the plaintiff's: family house was attached and 4 
having died in the interval the plaintiffs were compelled to pay the wholé 
decree amount in 1923. Thereupon the plaintiffs sued to recover contribution 
from the defendants of their share of the decree debt, 


Held (ona difference of' opinion between Madhavan Nair and Stone, 
JJ.), that the plaintiffs were entitled to invoke the equitable rule as to 
contribution between co-judgment-debtors, that they were entitled to recover 
from the defendant their share of the decree debt, and that the rule in Gopala 
Chetty v. Vijayaraghavachariar, (1922) 43 M.L.J. 305: L.R 49 1A. 181: 1. 
L.R. 45 Mad. 378 (P.C.), did not apply as the partnership had been dissolved 
earlier, 


Held, further, that the Hindu law doctrine of pious obligation did not 
stand in the way of the plaintiff's claim for contribution. 
Case-law discussed. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Devakotta in O. S. No. 76 of 1926. 

The appeal came up in the first instance before their 
Lordships Madhavan Nair and Stone, JJ. 

B. Sitarama Rao and K. S, Venkatarama Aiyar for 
Appellant. 

The Advocate-General (Sir d. Krishnaswami Aiyar), 
E. Vinayaka Rao, K. Subramania Aiyar, K. Gopalaswami, 
R. Swaminaiha Aiyar and A. Swaminatha Atyar for Respon- 
dents. ; 

The Court delivered the following 

Jupoments. Madhavan Nair, J.—The 1st plaintiff is the 
appellant. This appeal arises out of a suit instituted by the 
plaintiffs to recover from the 3rd defendant personally and 
from defendants 1 and 2 out of the family properties Rs. 17,358 
with subsequent interest at 12 per cent. per annum or in the 
alternative to recover from all the defendants 14/20th of the 
said amount with interest by way of contribution in respect of 
a decree debt discharged by the plaintiffs in execution of the 
decree in Appeal No. 296 of 1917 on the file of the High Court 
(see Ex. F). In the plaint the share of the debt claimed by 
way of contribution is, 17/20, but in the argument the claim 
was altered to 14/20 accepting the contention of the defendants. 

S. A. Subrahmanya Chetty and S. N. Subrahmanya Chetty, 
the 3rd defendant in the suit, sons of two brothers, started a 
money-lending firm at. Singapore, under the name and style of 
S. N. A. with a capital'of more than six lakhs of dollars. The 
agents- of the firm from 1901 to 1908 were successively 


. my. 
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Avadiappa Chetty and Jayangondan. They, as well as- 


S. A. Subrahmanya Chetty; one of the partners, are now 
dead. Plaintiffs 1 and 2 in. the present suit are the son and 
the grandson by a, predeceased’ son of Avadiappa Chetty. 
Defendants 1 and 2 are the sons of Jayangondan. On the 
-death of S. A. Subrahmanya Chetty, his mother adopted the 
4th defendant as son to her husband Subrahmanya Chetty’s 
father, and his widow adopted the 5th defendant as son to 
‘Subrahmanya Chetty himself. For the purpose of benefiting 
‘their agents it was the custom with these partners to start 
smaller firms in which their firm as well as the agents became 
partners. During the time of Avadiappa Chetty, S. N. A. firm 
-and himself carried on such a partnership under the style of 
V. R. M. A. firm. We are not directly concerned with that 
firm in the present case. Avadiappa Chetty was agent till 
about the end of May, 1903. He was succeeded by Jayan- 
gondan. Aftet the latter became the agent of the S. N. A. firm, 
a smaller firm, V. R. MA. S. was started. It had a capital of 
20,000 dollars. This is the firm with the dealings of which 
we are concerned in this appeal. The partners of this frm 
were S. N. A. firm, Avadiappa Chetty and Jayangondan. The 
‘plaintiffs stated that the shares of the partners in this firm 
were S. N. As share 7 and 7, Avadiappa Chetty and Jayan- 
gondan’s share 3 and 3. The defendants contended that the 
shares were in the proportion of 5,5, 6and4. At the trial 
the plaintiffs admitted that the shares were in the proportion 
‘stated by the defendants. On the 11th November, 1904, 
S. A. Subrahmanya Chetty of the S. N. A. firm, died leaving 
a will. Afterwards the 3rd defendant for all practical purposes 
continued to manage the S. N. A. firm through the agent 
Jayangondan, who, it will be observed, was a partner of the 
firm of V. R. M. A. S. along with Avadiappa Chetty and 
.S. N. A. firm and was also the manager of V. R. M.A.S. firm. 


After a litigation which lasted from 1907 to’ 1912, Rama- 
swami Chetty, the executor of S. A. Subrahmanya Chetty, 
-obtained probate of his will which was confirmed by the Privy 
-Council on 21st February, 1916. In the meanwhile Subrah- 
-manya Chetty’s widow’s attorney sued the 3rd defendant for a 
-declaration that the S. N. A. firm had become dissolved by 
reason of Subrahmaniya Chetty’s death and for accounts of 
the. partnership. The present 3rd defendant contended that 
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the suit was barred by limitation and got it ultimately dismiss- . ` 
ed by the Privy Council on 2nd March, 1916, on that point. 


' -After Jayangondan became the agent of S. N. A. firm he ' 
was also the adathi agent of M.S.A.M. firm of Meyappa: 
Chetty. As such agent he lent 3,000 dollars of M.S. A. M. 
firm’s money to V.R.M.A.S. firm on the 29th February, 1908.: 
At about this time both the S.N.A. firm and the V.R.M.A.S.. 
firm had suffered heavy losses. In November, 1908, Jayan- 
gondan retired and his liabilities-were taken over by the 3rd 
defendant on behalf of the S.N.A. firm. On Jayangondan’s. 
retirement the 3rd defendant appointed Ramanathan Chetty, 
4th defendant’s father-in-law as the agent of the S.N:A. firm.. 
This agent paid on the 3rd September, 1909, 563 dollars to- 
Narayanan Chetty, the adathi agent who pucessnes Jayan- 
gondan in the M.S.A.M. firm. 


In’ 1912 Meyappa Chetty of the M.S.A.M. firm and his. 
son Palaniyappa Chetty instituted O.S. No. 177 of 1912 on 
the file of the Sub-Court, Ramnad, against Avadiappa Chetty 
and the present plaintiffs 1 and 2 (defendants 1, 2 and 3 in 
that suit), Jayangondan and the present defendants 1 and 2 
(defendants 4, 5 and 6), the present defendants 3 to 5 (defen- 
dants 7, 8 and9) and Ramaswami Chetty (10th defendant), 
the exécutor of the will of S. A. Subrahmanya Chetty, for 
the recovery of the amount, due on the 3,000 dollars loan.. 
That suit was first dismissed by the Sub-Court but the dismissal. 
was setaside by the High Court which remanded the case for 
fresh disposal. Then the Subordinate Judge held that the 
partnership became legally dissolved by the death of .S.A. 
Subrahmanya Chetty in November, 1904, that at any rate it 
became dissolved by the retirement of Jayangondan in Novem- 
ber, 1908, that Jayangondan had no authority to borrow money 
so as to bind Avadiappa Chetty and the V.R.M.A.S. firm, 
that, Jayangondan’s acts would bind only the 3rd defendant 
and. himself, that. Ramanathan Chetty was the agent of the 3rd 
defendant alone and that'the. payment made by him of interest. 
which was ‘after the retirement of Jayangondan would bind 
only himself and not the other partners of the firm. Eventually 
the -Court passed: a decree for-the amount on the 7th defen- 
dant prone and held that :the debt’ was not binding on the 
other defendants. = (See Exs: XX/XII and-E.)° On appeal’ 
the’ High:Court held. that Avadiappa Chetty was. and continued: 
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to be a member of the firm at the date of the deposit and sub- 


_ sequently, and that defendants 2 and 3, being the sons of 
. Avadiappa Chetty the 1st defendant, were liable to the extent 
of the family property in their hands. As regards the 4th 
defendant the High Court held that his retirement from the 
firm after selling his. share to the 7th defendant would not 
absolve him from liability as the plaintiffs had no notice of his 
retirement. In its opinion the payment of interest was made 
‘in the usual course of business and as such bound the partner- 


ship. A decree was therefore passed by the High Court also. 


against defendants 1 and 4 personally and to the extent of the 
family property in their hands against defendants 2 and 3 
(the present plaintiffs 1 and 2) and against defendants 5 and 
6, the sons of the 4th defendant (the present defendants 1 
and 2). The decree of the lower Court was confirmed in other 
respects: that is, the suit against the legal representatives of 
S. A. Subramanya Chetty,-who were defendants 8, 9 and 10 
was dismissed. The 3rd defendant had not appealed from 


the lower Court’s decree." So the result of the High Court’s. 


decree was that the suit debt was made liable on defendants 1 
to 7 in the suit who, as already stated, were Avadiappa 
Chetty and his son and grandson, the present plaintiffs 1 and 
2 (defendants 1, 2 and 3in that suit), Jayangondan and his 
sons, the present defendants. 1 and 2 (defendants’4, 5 and 6), 
and the 7th defendant, the present 3rd defendant (see 
Exs: XX XIII and F). . 


_ In execution of the decree Avadiappa Chetty’s house was 
attached and his sons, the present plaintiffs 1 and 2 (defen- 
dants 2 and 3 in that suit) deposited the decree amount of 
Rs. 12,693-10-8 into Court on 26th June, 1923 (see Exhibit J). 
It was drawn by the decree-holder Palaniyappa Chetty and 
satisfaction of the décree was entered up on 12th July, 1923. 
As already stated, in the suit- out of which this appeal arises 
the plaintiffs claim Rs. 17,358 against the 3rd defendant alone 
or in the alternative, contribution from .the Getendants 9$ 
their 14/20th ‘share of the decree debt. 


The plaintiffs case is’ that ‘the 3rd’ defendant alone is 
responsible for the suit debt.’ The liability of the 3rd ‘defen- 
dant has been pressed on various grounds. It was contended 
that the V. R.-M. A. S. firmiwas'a subsidiary. firm of the'S. N. 
A, firm,: that :it had*no independent business; that:mo.loans 
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were to be procured or obtained by it, that its: liability was 
limited to its capital of 20,000 dollars, that the S. N. A. firm 
alone was responsible for all the losses over that amount, and 
that the 3rd defendant who now represents the S. N. A. firm 
was alone liable to discharge the decree debt. The plaintiffs 
also alleged that after the death of S. A. Subrahmanya Chetty 
in November, 1904, both S. N. A. and V. R. M. A. S. firms 
became dissolved and ceased to be going concerns, that the 
firms were afterwards only being wound up, that while so, 
Jayangondan had no power to borrow money on behalf of 
V.R.M.A.S. firm so as to bind the firm, that the loan borrowed 
by him would be binding only on the 3rd defendant whose 
agent alone Jayangondan was and not on Avadiappa Chetty; 
and that Ramanathan Chetty had no authority to pay the inte- 
rest on behalf of the firm. The 3rd defendant’s contention 
was that there was no such agreement as the one pleaded by the 
plaintiffs and that as a matter of fact both the firms continued 
working after the death of S. A. Subrahmanya Chetty, that 
Jayangondan had power to borrow money so as to bind the 
firm, and that the payment of interest made by Ramanathan 
Chetty would also be binding on the firm. 

On all the above points the lower Court found against the 
plaintiffs’ contentions and accepted the case of the 3rd defen- 
dant. It was therefore held that the 3rd defendant was not 
exclusively liable for the suit debt. With respect to the claim 
for contribution made by the plaintiffs the lower Court held 
that since the debt is a partnership debt and a suit for taking 
partnership accounts was barred, the claim for contribution 
also could not be sustained. In the result the plaintiffs’ suit 
was dismissed. 

In appeal each of the above findings has been contested 
by the learned counsel for the appellants; but the main ques- 
tion argued was whether the V.R.M.A.S. firm continued as 
a going concern after the death of Subrahmanya Chetty with 
power to borrow loans, the contention being that it was being 
wound up and the agent had no power to borrow any loan in 
the circumstances and that the defendants are liable to contri- 
bution. We will now proceed to consider these points in 
order. j 


The first point is whether there was an agreement between 
the partners when the V.R.M.A.S. firm was started that it 
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should not carry on independent business and that its liability 
should be restricted to its share capital of 20,000 dollars. 


[His Lordship discussed the evidence and concluded.] 


Taking the evidence as a whole we are inclined to hold 
that both the firms S. N. A. and V. R. M. A. S. were not 
dissolved after Subrahmanya Chetty’s death in 1904, that these 
firms were continued as going concerns and were doing busi- 
ness at the time of the suit deposit, that this was known to 
Avadiappa, that he carried on correspondence with Jayan- 
gondan which shows his knowledge of the affairs, that he gave 
him advice with regard to the management of the business, 
that Jayangondan as a member of ‘the V.R.M.A.S. firm had 
power to borrow from the M.A.S.M. firm so as to bind the 
partners and that the loan borrowed by Jayangondan is there- 
‘fore binding not only on himself and the 3rd defendant but 
also on Avadiappa. Jayangondan’s retirement and assignment 
of his liabilities to the S.N.A. firm will not also absolve him 
as no notice was given of his retirement. These are in the 
main the conclusions arrived at by the Subordinate Judge and 
were also the conclusions arrived at by the High Court on the 
previous occasion. In our opinion it has not been shown that 
the evidence does not warrant these conclusions. 


Jayangondan after the loan was borrowed paid interest to 
the M.S.A.M. firm on the money every three months and when 
Ramanathan succeeded him he made one payment towards 
interest on 3rd September, 1909. Then came the suit O.S. 
No. 177 of 1912 already referred to. This suit instituted on 
22nd July, 1912, though filed more than 3 years after the date 
of the loan was within three years of the date of payment 
made by Ramanathan. These payments of interest’ also bind 
the members of the V.R.M.A.S. firm. It is said that Rama- 
nathan was appointed agent only by the 3rd defendant for the 
S.N.A. firm and that so far as Avadiappa was concerned he 
is not to be treated as his agent. This argument was not 
accepted before and cannot be accepted now in the light of the 
evidence adduced. It is true that Ramanathan was appointed 
agent for the S.N.A. firm by the 3rd defendant alone but the 
agent for the S.N.A. firm was also the agent for the V-R.M. 
A.S. firm. Avadiappa himself recognized him as agent of the 
firm in succession to Jayangondan. Exhibit XIX (1st October, 
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1908) a letter from Ramanathan to the 3rd defendant, shows 
that Avadiappa has written to him to send money. This was 
long after the deposit by the M.S.A.M. frm. Evidence shows 
that Ramanathan was accepted both by Jayangondan and 
Avadiappa as the agent of the firm. The payment of interest 
by him was in the course of business and must therefore bind 
the members of the firm. For the above reasons, we hold that 
it has not been proved on the evidence that the 3rd defendant 
is alone liable to discharge the debt borrowed by the V.R.M. 
A.S. firm which must be held to be a partnership debt binding 
on all the members and the payment of interest by Ramanathan 
kept the debt alive. 


In view of the conclusions arrived at by us on the evidence 
which are the same as those arrived at by the High Court on 
the previous occasion, it is not necessary to consider the ques- 
tion argued by the learned Advocate-General that the findings 
of the High Court are res judicata and that we are therefore 
precluded from reconsidering the evidence afresh. In our 
opinion, this plea of res judicata cannot be upheld. The res 
judicata pleaded in the case is one between co-defendants. The 
3rd defendant and the present plaintiffs and other defendants, 
were co-defendants in O.S. No. 177 of 1912. The 3rd defen- 
dant did not contest the suit. The other contesting defendants, 
that is, the present plaintiffs and others, pleaded that they were 
not liable on the suit claim. The plaintiff obtained the decree 
against the present 3rd defendant, Avadiappa, his son and 
grandson (the present plaintiffs), Jayangondan and his sons— 
the main contesting defendants. The question is, “was there 
a real conflict of interest between the 3rd defendant and the 
present plaintiffs in that suit? Was it necessary to give relief 
to the plaintiff in the circumstances of the case to determine 
the rights and liabilities of the co-defendants in that suit? 
And was there such a determination of the relative rights and 
liabilities between the co-defendants?” In our opinion there 
was no conflict of interest between the 3rd defendant and the 
other defendants including the plaintiff in the suit of 1912. It 
is true that the 3rd defendant admitted his liability but the 
admission of his liability was not in any way affected by the 
question whether the co-defendants were liable to the plaintiff. 
Each would have been liable for the claim in full if the facts 
alleged in the case were substantiated. It would thus appear 
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that ‘thee was no real conflict of interest between the co- 
defendants. The real contest in that suit was between the 
plaintiff ‘and the defendants other than the present 3rd defen- 
dant. To decide this point it was not necessary to determine 
the ‘rights and liabilities of the co-defendants inter se. The 
decision was only necessary to determine the contest between 
the plaintiff in that suit and the other defendants and further 
there was really no decision in the former suit as to the rights 
of the co-defendants. In these circumstances it is difficult to 
hold that the decision of the High Court in the previous suit 
operates as res judicata with regard to the conflict between the 
plaintiff and the contesting defendants in the present suit. The 
case under consideration falls strictly within the operation of 
the decision in Fakirchand Lallubhai v. Naginchand Kalidas!. 


The plaintiffs having failed to prove for the reasons given 
above that the 3rd defendant alone was liable to discharge 
the partnership debt, it becomes necessary to consider their 
alternative case that they are entitled to claim contribution from 
the defendants with respect to the payment made by them in 
‘discharge of the debt. Their father’s share in the partnership 
being 6/20ths, they claim that they are entitled to be reimbursed 
to the extent of 14/20ths of the amount paid by them from 
the other defendants. The contention of thedefendants sought 
to be made liable is that the decree amount discharged by the 
plaintiffs being with respect to a partnership debt, their only 
remedy is by way of a suit for accounts of the partnership and 
not by way of a suit for contribution, and that as the suit, for 
accounts of the partnership is admittedly barred by limitation 
the plaintiffs are not entitled to any contribution at all. The 
learned Judge upheld this contention on the strength of the 
decision in Gopala Chetty v. Vijayaraghavachariar2. In that 
case the Privy Council held as follows: 


“Tf a partnership has been dissolved and accounts have been wound up, 


the ‘mutual rights and obligations of the partners therein being discharged, 
and an asset which. has been forgotten or treated as valueless afterwards 
falls in, it ought to be divided between the partners in proportion to their 
shares in the partnership. But if no account has been taken, the proper 
remedy of a partner in respect of an asset so received is to have an account 
taken; if his right to. sue for an account is barred by limitation, he cannot 
sue the partner who has received the asset for a share of it.” 


. 1. (1915) LL.R. 40 Bom. 210. 
> 2, (1922) 43 M.L.J. 305: L-R. 491A. 181: LL.B, 45 Mad, 378 (P. C): 
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It bas been argued by the appellants’ learned counsel that 
the above decision does not apply to the present case for two- 
reasons: (1) that the present suit is not one for an account or 
for dissolution by a member of the firm against the firm and 
that such a suit cannot be instituted by the plaintiffs who are 
only members of the family of Avadiappa, one of the partners;. ` 
and (2) that the liability which is sought to be enforced is an 
amount made payable by the decree, that the debt thus gets- 
transformed into purely a decree debt and that those who are 
made responsible to pay it by the decree must contribute towards. 
its payment in proper proportions. 


The point of law arising for decision on the facts found 
is not at all free from doubt and not one of the numerous cases. 
cited before us directly bears on it, and so the question has to 
be decided on principle. It is clear from the facts as discussed. 
above that the partnership which became legally dissolved by 
the death of S.A. Subrahmanya Chetty continued as a working 
concern in 1908, that the debt was contracted during the period 
of this continuing partnership by Jayangondan and that he 
paid the interest on it for some months. He retired in 1908.. 
His retirement, strictly speaking, brought about the dissolution 
of this continuing partnership though it cannot absolve him. 
from his liability as already pointed out. The payment of 
interest by Ramanathan kept the debt alive as against the entire- 
firm, The liability of the V. R. M. A. S. firm to pay the debt. 
cannot be disputed; and this was what was decided in O. S. 
No. 177 of 1912 to which the present plaintiffs, along with 
their father, the other partners and their sons, were parties. 
So far the facts are clear. It is also clear that the suit for 
dissolution of partnership and for the taking of accounts has. 
already become barred. It is equally clear that the Privy 


Council decision does not directly bear on the question. In 


that case the contest was between partners of a firm, and that, 

with respect to a partnership debt; whereas in the present case 
the plaintiffs were not, partners of the V. R. M. A. S., firm and 
the claim is made with respect toa liability. Further, that 
was not a suit for contribution. Bearing in mind these 
differences, we have to' see whether that decision can be of any 
help in deciding the present case. In that case it was decided 
that as between partners the only remedy that is available is 
an action for an account; and if such an action is time-barred 
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and if an asset has come into the hands of.a partner, then the 
decision says that the other partners cannot'sue him fora 
share of it. It seems to me that though it has not been decided 
by the Privy Council the same conclusion should follow if the 
claim arose with respect to a liability, as in the present case. 
(See A. S. No. 100 of 1923 and S. A. No. 392 of 1925 which 
will be referred to later.) It is argued, assume it is so, but 
what has that to do with the right of contribution claimed by 
the plaintiffs who were not partners of the firm? and this, 
I think, is the strongest point pressed by the appellants. To 
answer this it will be necessary to consider the nature of the 
liability incurred by the partners and in what relationship the 
plaintiffs stand to their father who was a partner of the firm 
with respect to that liability. The judgment of the High Court 
makes it clear that there is no distinction between the liability 
of the 3rd defendant and that of the 1st defendant and that 
the liability of the one with respect to this partnership debt 
stood on the same footing as the liability of the other. The lia- 
bility of the sons of the Ist, 3rd and 4th defendants to pay their 
father’s debts, not being illegal or immoral, arises on account 
of the pious obligation to save their fathers irom sin. It is 
true that this liability is not a joint liability, nor is it a joint 
and several liability. It is also true that this liability is not 
„one imposed upon the sons because they are the personal 
representatives of their father. It is said that in all strictness 
the liability of the sons has nothing to do with the contract or 
the partnership liability. All these may be conceded. But 
what do these all lead to? They do not, in my opinion, show 
that the liability of the sons is altogether an independent 
liability which has no connection with their father’s liability. 
Suppose the plaintiffs’ father Avadiappa filed a suit against the 
_.ord defendant’s sons basing their liability on the ground of pious 
obligation. I take it they could raise all the defences which their 
father could raise. If the suit against the father is time-barred, 
the suit against the sons also must necessarily be barred ; other- 
wise a partner cannot proceed against another partner, but 
can proceed against his sons. This I think follows from the 
representative character of the father. In this connection 
attention may be drawn to the decision in Narayanan v. 
Veerappai. In that case the lst defendant and his brother, 
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the 3rd defendant ‘were adjudicated. bankrupts. The 2nd 
defendant was the son of the Ist defendant and defendants 
4 and 5 were the sons of the 3rd defendant. All the five 
were members of a joint Hindu family and had some family 
property. It was contended that the effect of the discharge of 
the father was only to release him from liability but that it 
does not affect the Hindu law of liability of the sons to pay the 
debts of the father and the creditor’ was entitled io sue the 
sons and recover the debt from out of their shares of the 
joint family property. Adverting to this argument the learned 
Judges, Ayling and Srinivasa Ayyangar, JJ., observed as 
follows: “The matter may also be viewed in another way. 
The effect of the discharge was undoubtedly to release the 
defendants Nos. 1 and 3, and no suit could have been institut- 
ed against them. If, as already stated, no suit can be 
instituted against the sons alone, at any rate so long as the 
father is alive and the family undivided, even though the 
father’s liability is subsisting the present suit against the sons 
alone must a fortiori be bad. This, we think, is the necessary 
result of the extinction of the liability of the father, for it is 
only so long as the liability of the father subsists that the 
pious obligaiton of the son lasts.” (The Italics are mine.) 
I am using this decision only to illustrate the proposition that 
the obligation imposed upon a Hindu son to pay his father’s 
debt (in this case a partnership debt) is not to be treated as 
such an independent debt which in its nature has no connection 
with the liability of the father. True, it is not a liability in 
the nature of a partnership debt, with respect to the son 
because he was not a partner and did not contract the debt but 
as Originating initially on account of the father the liability can 
last only so long as the liability of the father can last and if 
that liability ceases to exist or becomes unenforceable, then the 
liability of the son arising though it does on account of the 
pious obligation must. also become unenforceable. If this is 
true, then the liabilities are inter-dependent and it is not right 
to treat the son’s liability, though it is not, strictly speaking, a 
partnership liability, as having nothing to do with the father 
or his liability. It comes into existence on account of the 
father’s liability and everything that a father can plead to 
resist that liability can}be pleaded in my opinion by the son 
also. In short, the sons obligation is limited by the nature of 
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the obligation of the’ father. In my opinion the fact that the 
debt has become a decree debt does not alter the situation. If 
the plaintiffs’ father cannot enforce the right. of contribution 
against the defendants, this, I think, follows from Gopala 
` Chetty’s casel—then I think it must also follow that they cannot 
themselves enforce that right. In the circumstances I think it 
is difficult to treat the plaintiffs as strangers and the suit asa 
simple suit for contribution devoid of all its connection with 
the nature of the liability that is sought to be enforced, which 
in my opinion is essentially a partnership liability. 

An unreported decision of this Court, A.S. No. 100 of 
1923, supports the contention of the respondent. In that case 
the dissolution of the partnership took place in 1909. The 
partnership had by that time incurred a debt to a stranger. A 
suit was brought by him, O.S. No. 78 of 1915, against the 
partnership and a decree was passed on the 3ist August, 1916. 
The plaintiff paid the decree amount on 16th February, 1917 
and instituted a suit for contribution on the 17th January, 1921. 
It was held, on the strength of Gopala Chetty v. Vijayaraghava- 
chariar1, that as the suit for a general account was barred by 
limitation the plaintiff’s suit for contribution must also fail. 
No doubt the suit was by a partner against another partner, but 
that I think should not make any difference for the reason 
which I have already given. This decision was followed in S.A. 
No. 392 of 1925. It may be stated here that both these cases are 
authorities also for the position that the principles of the Privy 
Council case would apply if the claim arose out of debts 
paid, and one partner wants contribution from another arising 
out of the joint obligation to discharge the debts in proportion 
to their shares in the partnership. The Privy Council case is 
referred to and explained in another decision of this Court in 
Arunachalam Servai v. Nottam Beer Vavu Rowther2. Infe- 
rentially it lends some support to the respondent’s contention. 
In that case, after the dissolution of partnership the two part- 
ners who once constituted the firm borrowed moneys on a pro- 
missory note for discharging partnership debt. On that pro- 
missory note thé creditor obtained a decree against both the 
partners and realized the amount by executing it against one 
of the partners after the expiry of the period of limitation for 
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taking accounts of a dissolved partnership. The partner who 
had paid the whole of the decree amount sued the other partner 
for contribution. It was held that he could recover from the 
other partner. The decision proceeded upon the ground that 
the debt was not a partnership debt. If the debt was a part- 
nership debt the learned Judges would probably have held that 
the plaintiff could not'recover from the other partner. However, 
this and the other cases noted above are cases where one 
partner sued another for contribution. The decisions in 
Arunachalam Servai v. Notiam Beer Vavu Rowther! and 
Ramaswami Pillai v. Muthukaruppan Chetty? do not advance 
the case of the respondent very much. As already stated, none 
of the cases cited directly bears on the question we have to 
decide in this case. Though the plaintiffs are not partners, the 
debt out of which the rights and liabilities arose being a part- 
nership debt, and the plaintiffs’ liability to pay the same arising 
through and on account of the father’s liability, I think the 
rule of the partnership law must apply and it must therefore 
be held in the circumstances of this case that the plaintiffs’ 
suit for contribution must fail. I would therefore agree 
with the lower Court and dismiss the appeal with costs. 


Stone, J.—Save on the question of contribution I agree that 
the appeal should be dismissed. On the question of contribution 
Iam of the opinion that the plaintiffs are entitled tó contri- 
bution. The reason why I am of the opinion that the plaintiffs 
should have contribution is due to the fact that in my opinion, 
in the circumstance here present, the plaintiffs never were in 
the position of partners or in the shoes of a partner and con- 
sequently the law relating to partnership has no application to 
their rights. To make the point clear, it is necessary to state 
a few facts. Before the year 1904, there was a Nattukottai 
Chetti firm operating under the vilasam of S.N.A. and having 
large resources. S.N.A. is the nameof a vilasam made up of 
two individuals whom I will refer to as S.N. and S.A. There was 
also another firm, a smaller Nattukottai Chetti firm, operating 
under the vilasam of V.R.M.A.S. V.R.M.A. stands for a 
person that I will refer to as A., and S. stands fora person I 
will refer to as Jayangondan or J. V.R.M.A.S. firm however 
comprised not only Jayangondan and A. but also S.N.A., and 
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the shares were divided as follows : S.N.A.-10/20ths, A-6/20ths, 
J-4/20ths. It is common ground that the firm S.N.A. cannot 
be regarded as juridical person and thus a partner, but must be 
split up into its constituent two parts S.N. and S.A. when con- 
sidering the constitution of V.R.M.A.S., so that there emerges 
four partners in V.R.M.A.S.; S.N.-5/20th, S.A.-5/20th, 
A-6/20th, J-4/20ths. 


Now A is the father of the plaintiffs who were at all 
material times minors. Being minors it will be observed that 
they could not have been made partners so as to be responsible 
for any partnership liability; in other words, qua partners had 
they been received into the firm, they could not, being minors, 
have been made liable for the partnership debts. They have 
_ in fact been made liable for the partnership debts and 
accordingly such liability cannot arise out of. partnership. That 
indeed is not disputed, for it is nobody’s case that they were 
ever partners. | 


_ In 1904 S.A. died, whereupon the firm, hitherto operating 
under the vilasam of V.R.M.A.S., suffered a dissolution by 
death. It is a matter of dispute as to whether the small 
amount of business that was thereafter done by V.R.M.A.S. 
was incidental to the winding up of the partnership or was 
such as to justify the inference that the surviving partners 
S. N., A. and J. or some of them had agreed to carry on a new 
partnership. I am assuming for the purpose of the present 
discussion, which I am restricting to the contribution point, 
that there was such an agreement, that there was a new 
partnership, and that A was a member of that partnership. The 
dissolution of the old firm having taken place in 1904, under 
Art. 106 of the Limitation Act the action for partnership 
accounts as regards that firm was time-barred in 1907. 


In 1908, J., admittedly acting on behalf of S.N.,—that is 
to say, itis admitted by S.N. that J. in this transaction was 
acting on S.N.’s authority—contracted a debt, and the debt if 
contracted by a partner is of a kind that would be binding on 
the partnership assuming that that partnership is a going con- 
cern and not merely in the state of winding up. I am assum- 
ing for the purpose of this discussion that the debt was 
contracted on behalf of the new partnership. Later, in the 
year 1908,.that new partnership was dissolved by the retire- 
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ment of J. -Under Art.. 106 of the Limitation Act a suit for 
an account as regards the accounts of that new partnership. 
would be time-barred before the end of 1911. From time to 
time after 1908 the loan was kept on foot by payments made. 
These payments were.made by. one R. who was the agent 
appointed by S.N.A. then in process of winding up. As a 
consequence of these payments the right of action by the cre- 
ditor when he eventually filed his suit was not time-barred. A 
question was raised as to whether those payments were bind- 
ing upon A., it being said he was not a partner, and did not 
expressly authorize. ,I am assuming for the purpose of this 
discussion that they were binding upon A. I am also assuming 
that the learned Judges who eventually disposed of the suit that 
the creditor brought against the partnership, or rather against. 
the individuals who comprised the partnership, together with 
the sons of A. and the sons of J., rightly decided that all the 
partners and the sons of A. and the sons of J. were liable. 


In my view such a decision involves the finding that in 
1908 a new partnership was in existence composed of S.N., A. 
and J. and that J. was acting within his powers asa partner in 
contracting the debt and that he thereby bound the members of 
the partnership. The part of the case may be regarded as 
concerned with the obligations of a partner as such and the 
powers of a partner as such, and those individuals when joined 
in that action may be'regarded as being sued as members of a 
firm. But when onecomes to the position of the sons of those 
persons, this not being a caseof joint family business or in- 
troducing any sort of complexity of that kind but being a case 
of a common law partnership simpliciter, it is to my mind 
obvious that before the sons can be held to be liable in respect 
of that contract one has got to look to some branch.of the law 
other than the law of partnership. 


. One finds the appropriate branch of law in those texts that 
lay down the obligation imposed upon the sons of a Hindu to 
pay their father’ Saeb where such debts are neither illegal nor. 
immoral. i 
‘This obligation is'placed upon sons by. the: sacred texts. It 
has nothing to do with contract or with partnership. It is 
not an obligation imposed upon them because:they are the per- 
sonal representatives: of: their: father or -because they have 
succeeded to their father’ is property» A Hindu.son,,when his 
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father dies, does not succeed to his father’s property. The 
death of the father simply causes a coparcener to drop out and 
to bring by way of survivorship to the surviving coparceners a 
share in the ancestral property that is larger than it was before 
the father’s death. 

Now the present point can be expressed thus: After the 
creditor who had sued S.N., A. and A.’s sons, and J. and J.’s sons 
(together with S.A. and S.A.’s sons who were found to be not 
liable S.A. having died before the critical date 1908), had 
recovered his decree, which was a decree against all, the sons 
being made liable to the extent of the ancestral property in 
their hands, he did what he was entitled to do: he picked out 
two of his judgment-debtors as the persons to execute the 
decree against, and the two he picked ont were thesons of A. 
who, during the course of the litigation and before the time 
of execution had arrived, had died. Execution was effected, 
the ancestral property to the suit amount was sold. The result 
is this:—that in respect of a debt incurred by J.,a stranger, 
partner in a firm of which A. was, by hypothesis, a member, 
two minors, strangers to the firm and in no way connected with 
J. either directly or otherwise and only connected with A. in 
that they were A.’s sons, have paid this partnership debt and 
none of the partners has paida rupee. 

I again observe that had the minors been partners they 
could not have been made liable as partners. Butalthough not 
partners, they have been made solely liable. On the face of it 
that does not appear to be the right result. 

They now sue the other defendants for contribution; that 
is to say, A. having died they sue S.N.J. and J.’ssons. They 
also include S.A.’s sons. Admittedly the latter cannot be 
made liable for S.A. had no share whatever in the original 
liability for the reasons stated. The reason why it is said 
that this right to-contribution does not exist can be expressed 
as follows:—I hope I do not misstate the learned Advocate- 
General’s argument which on this critical point never appeared 
to me to be entirely clear. 

The Privy Council in Gopala Chetty v. Vijayaraghavachariar1 
has decided that as between partners the only remedy that is 
available is an action.for an account. If therefore the action 
for ‘an account is. time-barred, and no accounts have been 
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settled, and an asset comes into the hands of one of the 
partners, the other partners cannot claim a share in that asset: 
And it is said that the same reasoning applies toa case of a 
liability. Thus, where it appears that the liability arose in 
1908 and the frm dissolved in 1908 as the right to an account 
was barred by 1911l:if a partner is made liable by a decree 
passed in 1919 for the whole of the debt hé has no right to 
claim, from his other'partners and co-defendants to the suit, a 
contribution. I am by no means persuaded that their Lord- 
ships of the Privy Council have so decided. I shall later 
endeavour to state what I understand to have been decided in 
Gopala Chetty’s caselas regards this point. But for the moment 
I content myself with saying that, assuming that case decides 
all that the Advocate-General says it decides, I still fail to see 
what it has to do with the right of contribution claimed in this 
case. In this case the persons claiming the right of contri- 
bution are not and never were partners.. They never had 
at any time upto the filing of the claim in the creditors’ action 
in 1912 any locus standi in any suit for partnership account, 
their father being the partner and being alive. They 
thus never had any' such locus standi until such right of 
action was barred. I observe that under the pious obliga- 
tion rule a son born in 1912 to A. could have been joined 
as co-defendant in the action that was brought in 1912 by the 
creditor whose loan was made in 1908 by a partnership which 
dissolved in 1908 and in respect of which the right for an 
account was barred in 1911. Can it be the law that sucha 
person born after the right to an account was time-barred, can 
have his property taken from him because of a debt incurred 
by a father before his:birth and remain without redress because 
the only possible redress that he has is contribution and that 
right of action is lost because he is to be regarded as a partner; 
which he is not, and tiererore limited to a claim for an account 
which he never had and which was time-barred before he was 
born? I think not. Iam satisfied that their Lordships of the 
Privy Council never laid down any proposition that would’ be 
capable of being stretched to such lengths. 

In my opinion what Gopala Chetty’s caset decides is this :— 
though I do not think that it is possible to state what it decides 
more aptly and more; lucidly than in the words the Judicial 





1. (1922) 43-M.L.J. 305: L.R. 49 I.A. 181: I.L.R. 45 Mad. 378 (P.C.): 


IT] THE MADRAS LAW JOURNAL REPORTS. 305 


Committee itself has used, I only express my own view as to 
what it decides in order to look at it from perhaps a slightly 
different angle. If partners purport by agreement to settle 
their accounts and by an oversight omit this item or that and 
ata later date the oversight is discovered and the item is found 
in the hands of a partner, then the partners, despite the fact 
‘that the action for an account has long since become time- 
barred, will not be limited to the action for an account but will 
be given a right to claim their share in the asset brought to 
light. But if partners do not attempt to settle accounts but 
.allow the time in which to sue for an account to elapse without 
anything being done and then an asset is discovered which, 
had there been an accounting, would have been taken into 
account, no one of the partners will be able to claim that asset 
which will accordingly be retained by the partner that is 
fortunate enough to have reduced .it to possession, the reason 
being that in such a state of facts it will be assumed that 
accounts have been taken, completely taken. It will, in other 
words, be presumed that there are no oversights, and therefore 
wherever the assets are, it will be assumed that there they 
ought to be. I should myself doubt whether that principle 
could apply to an asset which first came into existence after the 
accounting period. Such an asset would, in my opinion, belong 
to a new accounting period. Thus, for example, an asset which 
first came into existence after the date of dissolution could 
surely be claimed by a partner even though he had not within 
three years after dissolution claimed the taking of partnership 
accounts, that is, the taking of accounts up to the date of dis- 
solution. Such a case I apprehend could arise in the course of 
winding up. The kind of asset that he could not claim, having 
failed to claim an account or to settle an account would be an 
asset which would have been taken into account had he claimed 
an account, that is a pre-dissolution asset, though one that is 
-only subsequently discovered. It does not in my opinion relate 
to an asset which subsequently came into existence for the first 
time and not merely as a consequence of the conversion or 
alteration of some of the existing assets. 


I do not however base my conclusion on this because it 
‘might well be (I say nothing as to this) that the debt of record 
created by the decree in the suit. brought by the creditor relates 
to a.liability that had been in existence ever since the original 
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debt was contracted in 1908 and therefore to a liability that was- 
in existence prior to the dissolution in 1908 and thus to a liabi- 
lity (though it must be noted the liability is owed to a 
stranger and not to a partner) that would have been taken into 
account had there been a taking of partnership accounts as up 
to the date of that dissolution, the right to claim which was. 
time-barred by the end of 1911. Nor do I consider it necessary 
to decide in this case whether the principle in Gopala Chetty’s 
case applies to a case of later discovered liabilities as it applies. 
to the case of later discovered assets. It is not necessary in my 
opinion to decide either point. It is the policy of the law not 
to permit partners to litigate separately the various claims which. 
one partner may have against another (not, I observe, the same 
thing as claims which a stranger has against the partnership) 
but to require them to settle their mutual claims by way of a 
mutual accounting by methods (which the Chancery Courts in 
England have worked out with great precision) that enable 
various claims between partners to be fairly and completely 
settled in one litigation instead of requiring a multiplicity of 
actions, it may be in various Courts, between this partner and 
that. That they ought to do and they cannot litigate about 
matters which would: have found a place in such accounts if 
taken. It does not follow that they cannot litigate about 
matters which would not have found a place in such accounts. 

But this reason has no weight when one is considering the 
position of strangers to the partnership. They are not limited 
to any particular form of action and, indeed, this form of 
action for the taking of partnership accounts is not open to- 
them. 

In my opinion it is quite fallacious to regard these minors- 
as standing in their father’s shoes so as to possess like him the 
character of partner. They are not made liable because they 
are the personal representatives of their father; they are not. 
made liable because they have got their father’s property. 
They are made liable expressly because they are the sons of 
their father upon whom is imposed a pious obligation, and not 
because they are to be deemed to stand in the shoes of 
the father—if the latter were the ground of liability pious 
obligation would be unnecessary and the exclusion of illegal 
and immoral (but legally binding) debts would be illogical— 
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they would be as liable as their father was liable because by 
a fiction they would be deemed to stand in the shoes of their 
father. Once it is clear that they are not to be regarded as 
being made liable because they are to be deemed by a fiction as 
standing in the position of their father, the last fragment of 
partnership law connecting the creditors’ claim with them and 
them with their co-defendants disappears and the last shred 
of reason for withholding the equitable remedy of contribu- 
tion from them also disappears in my opinion. 

This, in my opinion, distinguishes this case from the un- 
reported decision in Second Appeal No. 392 of 1925 as to which 
therefore I say nothing except that on the facts of that case it 
isa matter for consideration whether the accounts of the 
partnership if taken in a partnership action brought within the 
period of limitation after dissolution could have included 
however perfectly taken an item of claim by one partner on 
the other which had not then come into existence and did not 
therefore fall to be included in such accounts. 

If the item whether asset or liability belongs to a post- 
dissolution period different considerations appear to apply. It 
is different, I think, from the case where the asset or liability 
belongs to the accounting period in question (that is,a period 
terminating with dissolution) though the asset or liability is 
discovered at a later period. 


S. A. No. 392 of 1925 cites with approval First Appeal 
No. 100 of 1923 in which case the decision of the Subordinate 
Judge was upheld. That case is distinguishable, in my 
opinion, on the same ground. That was acase where the 
dissolution was in 1909. The partnership had, before that 
date, incurred a debt to a stranger. That stranger sued on 
that debt the partners. A decree was passed and was paid by 
one of the’ partners in 1917. “There had been no account taken 
and the suit for an account was barred. It was held that the 
principle in Gopala Chetty’s caset applied. It was, in other 
words, a case of a partner suing a partner for contribution in 
respect of what was held to be a payment in respect of a pre- 
dissolution debt. 

I do not think the matter is carried any further by Damo- 
dara Shanabhaga v. Subraya Pai2.-which .decided that the 
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assignee of an alleged right to contribution cannot claim if, 
for any reason, the assignor could not have claimed. Rama- 
swami Pillai v. Muthukaruppan Chetti! does not advance the 
respondent’s argument. On the contrary it, in my opinion, 
weakens it for this is certainly a claim ‘unconnected with the 
partnership business or only very remotely connected there- 
with.” 

In my opinion nd English case can assist on a point like 
the present. Two were cited Powell v. Dale and Hood? and 
Meyer & Co. v. Fabers. Those cases were concerned with the 
relationship of partners inter se. The reason no English case 
could be very helpful is that by no possibility could these 
minors have been made liable were English law applicable and 
so no English case could deal with the kind of question here at 
issue or even with the branch of law applicable which branch 
is, | repeat, not partnership law, but the law which imposes a 
pious obligation upon a Hindu son. 

It was urged in iargument that a Hindu son could never 
be more liable than his father when sued under the pious 
obligation rule and that therefore J.’s sons could not in this 
action be asked to contribute by A.’s sons because J. could not 
be asked to contribute by A. But in my opinion, whatever may 
be the position had A. sued, when A.’s sons sue they sue the 
son’s of J. not as a son of a partner but as co-defendants in an 
action wherein a decree, creating a debt of record has been 
passed against the present plaintiffs andthe present defendants 
(that is, S.N., J. and J.’s sons) which debt should have been 
paid by all has, in fact, on the compulsion of the decree-holder, 
been paid wholly by the plaintiffs. Whereupon the equity arises 
which gives the right to claim contribution. This distingui- 
shes this case from Narayanan v. Veerappa4. The plaintiff there 
was like the plaintiff in the former suit in which the decree was 
given, in satisfaction of which the present plaintiff’s properties 
were attached. The: plaintiffs here, are in my opinion in an 
entirely different position and the defendants J.’s sonsare in an 
entirely different position. They are liable not qua sons but as 
persons against whom a decree has been passed. Further as 
S. N. vis-a-vis J. and J.’ ssons admits liability this point does 
not arise in any but an academic form in my opinion. 

(1924) 48 M.L.J. 444. 


1. 
2. (1911) 105 L.T, 291 (1923) 2 Ch. 421. 
4, (i916 31 M.L.J. 386: LL.R. 46 Mad. 581 
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In my opinion therefore the appeal succeeds so far as 
relates to contribution with proportionate costs throughout 
except as against defendants 4 and 5. -Further the 3rd 
defendant accepts liability as regards 1st and 2nd defendants 
and the decree should accordingly be against him only in the 
first place with liberty to proceed in execution against the Ist 
and 2nd defendants only after exhausting all remedies against 
' the 3rd defendant. : 

As we differ on the plaintifi’s right to contribution against 
the defendants 1 to 3 we refer under cl. 36 of the Letters 
Patent to a 3rd Judge or Judges the following point: “whether 
in the circumstances found by us on which we agree the plain- 
tiffs are entitled to contribution against the defendants 1 to 3”. 
After the decision of the point by the 3rd Judge or Judges the 
case will again be posted before a Bench for final disposal. 

On this reference the appeal came up before Pandrang 
Row, J. 

B. Sitarama Rao and K. S. Venkatarama Aiyar for 
Appellant. 

The Advocate-General (Sir A. Krishnaswami Aityar), 
E. Vinayaka Rao, K. Subramania Aiyar, A. Swaminatha Aiyar, 
K. Venkateswaran, K. Gopalaswami and R. Swaminathan 
for Respondents. 


The Court expressed the following 

OpiInion.—This appeal comes before me on a reference 
made by the Bench which heard the appeal as the result of a 
difference of opinion on the question of the plaintiffs’ right to 
contribution that was sought to be enforced as against defen- 
dants 1 to 3. The question referred under cl. 36 of the Letters 
Patent is as follows :— 

“ Whether in the circumstances found by us on which we agree the plain- 
tiffs are entitled to contribution against the defendants 1 to 3.” 

A brief statement of the factsis necessary for the purpose 
of dealing with this question. One Avadiappa Chetty, the 
father of the Ist plaintiff and the grandfather of the 2nd plain- 
tiff, was a partner in a certain firm which was dissolved by the 
retirement of one of the partners, Jayangondan, in November, 
1908. In February, 1908, this partner Jayangondan who was 
also the agent of another firm lent 3,000 dollars of that firm to 
the firm in which he and Avadiappa Chetty were partners. One 
Meyappa Chetty of the lending firm and his son instituted a 
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suit in 1912 against all the partners, including Avadiappa 
Chetty as well as his son and grandson (the plaintiffs in the 
present suit) and obtained a decree in 1919 against all the 
partners and also as against the plaintiffs in the present suit to 
the extent of their shares in the joint family estate of them- 
selves and their father who was one of the partners. In execu- 
tion of that decree the plaintiffs’ family house was attached, 
and Avadiappa Chetty having died in the interval, the plaintiffs 
were compelled to deposit the whole decree amount in June, 
1923. The result was that the entire decree was satisfed by 
the present plaintiffs alone and they claimed to recover the 
share of the defendants in the decree debt. 


The difference of opinion relates really to two points, 
namely, (1) the scope and effect of the decision of the Judicial 
Committee in Gopala Chetty v. Vijayaraghavachariar1, and (2) 
the applicability of the law of partnership to the claim of the 
plaintiffs in the present suit. As regards the first point it was 
held by Madhavan Nair, J., that it follows from the Privy 
Council decision that the plaintiffs’ father, if he were alive, 
could not enforce the present claim to contribution against the 
defendants, whereas the other learned Judge was of opinion 
that the Privy Council decision did not go to this length and 
did not lead to this conclusion. On the other point, Madhavan 
Nair, J., held that though the plaintiffs were not- partners 
themselves, nevertheless they cannot be treated as complete 
strangers to the partnership and the suit by them for contribu- 
tion cannot be regarded as being devoid of all connection with 
the nature of the liability that is sought to be enforced which 
is essentially a partnership liability. The other learned Judge 
was of the contrary opinion and held that. the ordinary law of 
partnership had nothing to do with the right claimed by the 
plaintiffs in the present suit and that there was no reason for 
withholding the equitable remedy of contribution from them. 


Before dealing with these points, it seems desirable to 
consider the nature of the right to contribution generally and 
also as between persons bound to one another by reason of a 
special relationship such as is created between them by a 
contract of partnership. In dealing with this matter the 
difference that lies between the substantive right to contribution 





1. (1922) 43 M.L.J. 305: L.R. 49 LA. 181: I.L.R. 45 Mad. 378 (P.C.). 
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and ‘the procedure whereby such right is enforced has to be 
clearly borne in mind, as different considerations would apply 
to a right to contribution and to an action for enforcing the 
right of contribution. The right to contribution as between 
partners is not essentially different from the right to contribu- 
tion as between persons who are jointly liable in respect of a 
debt. The partner’s action for contribution is conditioned, 
however, by the special law of partnership. The general law 
relating to contribution is based on the principle which prescribes 
equality of burden and benefit. As stated by Lord Eyre, C. B., 
in Dering v. Earl of Winchelsea (p. 488 White and Tudor II) 
the right of contribution: 

“is bottomed and fixed on general principles of justice; in aequali jure 


the law requires equality; one shall not bear the burthen in case of the rest, 
and the law is grounded in great equity.” 


The reference made in that case to the right of the King 
on the prisage of wine has some bearing on the facts of the 
present case. The Ning is entitled to one tun of wine before 
the mast, and one tun behind. It was held that a Tight to 
contribution accrues, for the King may take by his prerogative 
any two tuns of wine he thinks fit, by which one man might 
suffer solely. In the present case it is the creditor who has 
exercised the prerogative of selecting some particular debtors 
from among several co-judgment-debtors for the purpose of 
recovering the decree amount, and in such a case also a right 
of contribution will accrue. As among partners, there is no 
doubt the liability of the partners to contribute rateably to 
their shares towards the debts of the partnership. This liability 
to contribute, however, is not absolute and without reference 
to their special relationship as partners, and this is what is 
meant by the following passage in Halsbury, Vol. 7, S. 378 
which was quoted at the bar, namely: 


“Where partners are under a joint liability in respect of a particular 
transaction arising out of and connected with the partnership, and one of 
them is compelled to pay more than his share of such joint liability, the 
Court wiil not enforce his right of contribution in respect thereof against 
his co-partners, except in an action for a general partnership account.” 


This rule has, however, no application 


“ Where two or more persons engage in a particular transaction which is 
distinct and separate from their partnership business; in such case the right 
of contribution will be enforced.’ 
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It would thus appear that the contract of partnership does. 
not really affect the right to contribution but only the method 
of enforcing it. So long as the partnership continues or 
subsists and it is to be remembered in this connection that even 
after dissolution of partnership the rights and obligations of 
the partners continue in all things necessary for winding up- 
the business of the partnership (S. 263, Indian Contract Act) 
no separate action for contribution will lie and the right to- 
contribution can be enforced only as part of a general suit 
for accounts of the partnership, the reason being that the 
right of contribution is subject to the special rights and 
obligations created by the contract of partnership. This special 
contract of partnership has the effect of preventing a partner 
either from suing for his share of any particular asset 
belonging to the partnership or for contribution in respect of 
any particular partnership transaction, because the contract of 
partnership implies that all individual claims of one partner 
against the others must be the subject of a single action for 
accounts and also because of the rule of law which discoura-- 
ges multiplicity of actions. It does not however follow that 
an action for contribution will not lie even in respect of a 
transaction or debt which does not.or cannot form an item in 
the general partnership account, because the transaction or debt: 
is not a partnership transaction or debt at all. As observed 
by Bramwell, B., in Sedgwick v. Daniell : 

“if a partner advances money on account of ihe partnership, he cannot 
recover it in an action against his co-partners, for the law will not imply a 
promise to pay it; and why? because at the time he made the advance he im- 
pliedly undertook that it should remain until an account was taken.” 

The same reason would apply in the case of an action for 
contribution and such an action would not lie because the con- 
tract of partnership implies an undertaking that the right to 
contribution should be claimed only when an account is taken. 
The reason for the general rule that no action for contribution 
by a partner against his co-partners will lie applies however 
only when the contract of partnership subsists, and only to- 
cases where the action for contribution is brought by a partner 
as such against his co-partner as such. The rule of prohibition 
in such actions is necessitated by the peculiar obligations, 
rights and duties existing as between partners inter se which 


a OUT e 


1. (1857) 157 E.R. 132. 
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attract the maxim ‘frustra peteret quod mox restiturus essei” 
Where the partnership relation no longer: exists, and where 
there is no likelihood of any restitution being necessary there 
is no reason in my opinion to apply the rule prohibiting actions 
for contribution as between persons who were once partners 
but have ceased to be such. When.the reason for the rule does 
not apply, the rule itself does not apply. There can be no 
doubt that between partners as such the right to contribution 
itself is dependent on the state of account between partners. 
In this connection I may refer to the following observations of 
their Lordships of the Judicial Committee in the recent 
case Arunachalam Chettiar v. Commissioner of Income-taz, 
Madras}: 

“Questions may arise, regardless of whether the firm has otherwise made 
a profit or loss, as to the firm’s right to be indemnified by a partner for loss 
caused to it by his wilful neglect. Between partners any right of contribution 


has reference, prima facie at least, to the ultimate balance appearing as the 
result of ageneral account.” 


Coming to the right of contribution as between co-judg- 
ment-debtors, there is, in my opinion, no reason why the right 
to sue for contribution which accrues to a co-judgment-debtor 
as such should be denied or made subject to any equities 
arising out of a contract of partnership many years after the 
partnership became dissolved and a suit for general account 
became barred and the relation of partnership came to an end. 
This right to sue for contribution as between co-judgment- 
debtors is not given by any special enactment. It arises out of 
equity, an equity all the more stringent in view of the provi- 
sions of S. 43 of the Indian Contract Act, which permits 
the promisee to compel any of several joint promisors to per- 
form the whole of the promise. S.43 of the Contract 
Act has thus taken away the benefit of the plea of abatement 
known to the English law, and also the old “beneficium divi- 
sionis?” that was given by Roman Law whereby “correi- 
debendi” could compel the creditor to sue them only for their 
proportionate share of the debt. The equity of contribution 
as between co-judgment-debtors has always been. recognised as 
part of the general equity which requires that one shall not 
bear the whole’ burden in case of the rest and this right to 
contribution between co-judgment-debtors comes into existence 





1. (1936) 71 M.L.J. 772: L,R. 63 I.A. 233: LL.R. 59 Mad. 716 at 725 (P.C). 
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only when the comnion burden is discharged and not before, 
for it is only on the discharge of the common burden that the 
rest are eased of that burden, and become subject to the liabi- 
lity to bear their share of the burden. It is sufficient on this 
point to refer to Narayanamurthi Aiyar v. Marimuthu Pillail 
and Abraham Servai'v. Raphial Muthiriane. The right to con- 
tribution claimed in the present suit is one that came 
into existence only! when the joint decree was satisfied 
by the plaintiffs aloné in June 1923, that is to say, nearly 12 
years after a suit for accounts as between the partners 
had become barred and the partnership relation had come to 
an end for all purposes. If the whole decree had been satis- 
fied by Avadiappa Chetty himself in 1923, can it be said that 
he would have had no right to sue the defendants 1 to 3 for 
contribution, merely because the decree debt itself was in res- 
pect of a partnership'debt? In sucha suit he would not be 
agitating any of his rights as partner but only his right as a 
co-judgment-debtor who had paid off entirely a decree debt 
which was binding on the defendants also. I fail to see how 
his action for contribution could be regarded as an action for 
contribution by a partner against his co-partners. His right 
would not be based to any extent on his right as a partner, and 
the partnership having come to an end long before, it is 
difficult to see why his right to contribution as a co-judgment- 
debtor should be held to be so intimately bound up with the 
extinct contract of partnership that it could only be exercised 
along with his right to take an account of the partnership. 
Several English cases have been quoted in the course of 
the argument before me, but they do not throw much light on 
the question for decision. It is therefore enough for me to 
make a brief reference to them. For instance Dale v. Powells 
was a case in which a partnership action was pending when 
the payment was made by one of the partners as a co-judgment- 
debtor. Sadler v. Nixon4 was a case in which the partnership 
was existing at the time and it was an action for contribution 
in respect of money paid on account of the firm by one of the 
partners. Batard v. Hawes6 and Boulter v. Peplowé are cases 
in which the parties concerned were “provisional committee 





L (1902) LL.R. 26 Mad. 322, 
í A ALET: 746: LL.R. 39 Mad. 288. 

3. (1911) 1 4. (1834) TORR, 1038, 

5. (1853) aE ÈE. 27: "I8 E.R. 775. 6. (1850) 137 E.R. 984. 
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men” who, it had been decided, are not partners. The latter 
case was, moreover, one in which a contract could be implied 
at the time when the original debt was contracted that the one 
who pays the whole of the debt should be reimbursed in their 
tespective proportions by the other two. In other words, it 
was a case in which an implied special contract to make con- 
tribution existed and contribution was sought on the basis of 
this contract. Sedgwick v. Danielll was a case in which some, 
but not all, partners executed a promissory note for securing a 
debt of the firm. One of the makers was compelled to pay the 
. whole of the amount and he was held to be entitled to contri- 
bution from the other makers of the note, because the right to 
contribution was in respect of a matter not involved in the 
general account and did not depend on the fact that the makers 
of the note were partners. This case isof some importance as it 
has some bearing on the present question, because in the present 
case also the right to contribution claimed does not depend on 
the fact that the plaintiffs and the defendants were partners. 
Another English case, which has some bearing on the present 
question, is Osborne and another v. Harper2; the facts are 
somewhat similar, That was a case in which the original debt 
had been contracted in 1802, that is to say, nearly six years 
after the dissolution of the partnership in 1796, by one of the 
partners, namely, Harper signing certain bills of exchange for 
the firm, and the creditor had no notice of the dissolution of 
the firm before the bills were given. A decree being obtained by 
the creditor, and being satisfied by,the other partners, namely, 
Osborne and another, the latter were held entitled to recover 
contribution from Harper. There was no controversy about 
the right to contribution in that case, but only about the point 
whether a single action by the two plaintiffs was maintainable. 


Reference has been made to several Indian cases also at 
the hearing, namely, Subbarayudu v. Adinarayudus, Durga 
Prosonno Bose v. Raghu Nath Dass4, Karri Venkata Reddi v. 
Kollu Narasayyat, Sadhu Narayana Aiyangar v. Ramaswami 
Aiyangar6 and Laban Sardar v. Choyen Mallik?, besides some 
other cases which are all prior in date to the Privy Council 





1. (1857) 157 E.R. 132, 2. (1804) 5 East. 225: 102 E.R. 1056. 
3. (1894) I.L.R. 18 Mad. 134. 4, (1898) I.L.R. 26 Cal. 254. 

5. (1908) 19 M.L.J. 10: I L.R. 32 Mad. 76. 
6. (1908) I.L.R. 32 Mad. 203. 7. (1914) 19 C.W.N. 768. 
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decision in Gopala! Chetty v. Vijayaraghavachariar!. The 
cases subsequent td the Privy Council decision are Palepu 
Narayanamurthi v. Komali Chandrayya®, Arunachalam Servat 
v.Nottam Beer Vavu Rowther3 and Ellappa Mudaliar v. Swami- 
natha Mudaliar4 besides the two unreported cases which have 
been considered in the order of reference. It does not appear that 
in Subbarayudu v. Adinarayudus the partnership had been dis- 
solved or the action for accounts had become barred. Reliance 
was placed on Sedgwick v. Daniellé and apparently it was a 
case in which the suit transaction was not regarded as a partner- 
ship transaction. The correctness of the decision in Subba- 
rayudu v. Adinarayudud has been doubted in Sadhu Narayana 
Aiyangar v. Ramaswami Aiyangar? on the ground that the 
English cases relied; upon had no application. Karri Venkata 
Reddi v. Kollu Narasayya8 does not deal with the point now in 
issue. It relates more to the question whether an action for 
partial account would lie, a question similar to the question 
referred to by their, Lordships of the Judicial Committee in 
Arunachalam Chettiar v. Commissioner of Income-tax, Madras, 
namely: i 

“ Whether the old rule as stated by Lord Cottenham in Richardson v. 
The Bank of England*’ that ‘ pending a partnership,.equity will not interfere 


to set right the balance between the partners ’ is still to be adhered to rigidly 
or not.” 


Sadhu Narayana Aiyangar v. Ramaswami Aiyangar’ has 
been considered in the later case reported in Arunachalam 
Servai v. Nottam Beer Vavu Rowther8 to have been overruled 


` by the Privy Council decision in Gopala Chetty v.Vijayaraghava- 


chariar asit relies on Sokkanadha Vannimundar v. Sokkanadha 
Vannimundarit which was expressly overruled by the Privy 
Council. Laban Sardar v. Choyen Malliki2 to some extent 
relies on Subbarayudu v. Adinarayudus and Sadhu Narayana 
Aiyangar v. Ramaswami Aiyangar?. I am unable to say, after ` 
a careful consideration of all these cases, that the point has 
been decided beyond doubt one way or the other. Even in 


i 
. (1922) 43 M.L.J. 305: L.R. 49 LA. 181: I.L.R. 45 Mad. 378 (P.C.). 


1 

2. (1927) 53 M.L.J. 174. 3. (1928) 27 L.W. 597. 

4. (1933) 38 L.W. 316. , 5. (1894) LL.R. 18 Mad. 134. 
6. (1857) 157 E.R. 132. 7. (1908) I.L.R. 32 Mad. 203. 


. 8, (1908) 19 M.L.J. 10: L.L.R. 32 Mad. 76. 
9, (1936) 71 M L.J. 772: L.R. 63 I.A. 233: I.L.R. 59 Mad, 716 at 725 (P.C). 
10. (1838) 4 My. and Cr. 165, 172: 41 E.R. 65. 
11. (1904) I.L.R. 28 Mad. 344. 12. (1914) 19 C.W.N. 768. 
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Arunachalam Servai v. Nottam Beer Vavu Rowtheri which was 
the case most relied upon on the side of the plaintiffs the facts 
appear to be similar to Sedgwick v. Daniell? and the original 
debt was found to be not a partnership debt. The general 
observations at page 600 appear thus to be mere obiter dicta 
though no doubt they were followed in Ellappa Mudaliar v. 
Swaminatha Mudaliar’ by Ramesam, J. The unreported cases 
already referred to are however against the plaintiffs’ conten- 
tion. My own opinion on the question is that as a partner 
suing as such and claiming a share out of the partnership assets 
as such, or claiming contribution as a partner has no absolute 
or independent right against his co-partners, those rights can 
only be agitated as part of his general right to have an account 
taken of the partnership, and, if that action isbarred, any right 
which he can claim only as partner must be held to be lost, for, 
such a right cannot be agitated by itself, and this I take to be 
the real scope of the Privy Council decision in Gopala Chetty v. 
Vijayaraghavachariar+. That was a case which related to a 
claim to a share in certain partnership assets, and that claim 
was based only on the plaintiff’s right as partner, because except 
as partner he could fay no claim whatever to share in the part- 
nership assets. His right as partner however was not a right 
to share in particular partnership assets, but only a right to his 
proportion of the partnership assets after they have been 
realised and converted into money, and all the partnership 
liabilities have been paid and discharged, in other words, only 
after the due taking of accounts. That is really the ratio 
decidendi in Gopala Chetty v. Vijayaraghavachariar#, namely, 
that the plaintiff could not make his claim good to the assets 
without showing that he would be entitled to a share therein 
upon the due taking of accounts as would be seen from the 
following passage at page 390: 


“Tf, on the other hand, no accounts have been taken and there is 
no constat that the partners have squared up, then the proper remedy when 
such an item falls in is to have the accounts of the partnership taken; and if 
itis too late to have recourse to that remedy, then it is also too late to claim 
a share in an item as part of the partnership assets, and the plaintiff does not 
‘prove, and cannot prove that upon the due taking of the accounts he would 
be entitled to that share. It might well be the case that one of the reasons 
why no final balancing of accounts took place was that 4 owed the partner- 





1. (1928) 27 L.W. 597. -2, (1857) 157 E.R. 132. 
s 3. (1933) 38 L. W. 316. 
4, (1922) 43 M.L.J. 305: L.R. 49 I.A. 181: LL.R. 45 Mad, 378 (P.C.). 
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ship so much money that it was anticipated that B would hereafter receive a 
particutar item which would operate substantially to balance the claim.” 

The same reasoning would apply to a right of contribution 
which is based on the plaintiff’s right as partner to receive con- 
tribution because such right also would be subject to the pre- 
payment of debts due by the partnership to the reciprocal 
rights possessed by the other partners which could be deter- 
mined only in a suiti for general accounts, no contribution being 
allowed by reason of the contract of partnership in respect of 
individual transactions ignoring the other partnership transac- 
tions. The reasoning however does not in my opinion apply to 
the right to contribution sought to be enforced in the present case, 
for that has nothing to do, in my opinion with any right 
claimed as partner, and this would have been the case 
even if the original partner (Avadiappa) himself had 
been the plaintiff in the suit. His right of contribution 
would and could have been based, not on any right of his asa 
partner arising out of or subject to the contract of partner- 
ship, but on something which was independent of the partner- 
ship, namely, the payment of a joint decree debt by one of 
several co-judgment-debtors. So faras his cause of action 
was concerned, it would not have been governed by the law of 
partnership. It is the defendants who seek to rely upon their 
rights as partners as a defence to the action for contribution. 
Whether such a defence is open to them or not, namely, 
whether they can insist upon an account being taken even 
when an action for accounts would be barred, does not arise 
for decision by me, as that point is not included in the question 
referred to me. As in Palmer v. Wick and Pulteneytown Steam 
Shipping Company, Limited}, this is a case in which the founda- 
tion of the claim rests on a decree which created a civil debt. 
If any one wants to go behind that decree it is not the plaintiffs 
but the defendants. . That was no doubt a case in which the 
original liability arose out of a tort whereas here it arose out 
of a partnership debt, but in this case as well as in the other it 
is not the plaintiffs who have to allege or prove either the 
tort or the partnership, as the case may be, as the. foundation 
of their’ claim which rests upon a decree - constituting a civil 
debt" jointly against the plaintiffs and the defendants. As 
observed by. Lord Watson at page 332: ore 
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“ The respondent company (the plaintiff) do not require to allege and 
prove either delict or quasi delict as the foundation of their claim, which 
rests upon a decree constituting a civil debt against the appellant as well as 
against themselves. There might be some principle in a court of Law 
refusing to permit a suitor to aver and prove his own crime or moral delin- 
quency as the medium of recovering from one whom he alleges to have been 
a co-delinquent. But the case is very different where the injured party’s claim 
of damage is liquidated by a joint and several decree against all the delin- 
quents. In that case—which is the present case—the sum decreed is simply 
a civil debt, and the meaning which,the law attaches to a decree constituting 
a debt in these terms is, that each debtor under the decree is liable in solidum 
to the pursuer, and that inter se each is liable only pro rata or in other words, 
for an equal share with the rest. In this case it is the appellant who seeks 
to escape from the natural import of the decree, by going behind it in 
order to establish his own co-delinquency. It was urged for the appellant 
that, seeing it is impossible to determine the exact proportion of the total 
damage attributable to the fault of each debtor, the whole loss must fall upon 
the debtor against whom the creditor chooses to enforce the decree, other- 
wise contributors might have to pay in excess of their real share. I cannot 
appreciate the force of that reasoning. The creditor is not bound to recover 
the whole from one, he may take it from all in what proportions he chooses; 
but that right of selection is not given to him in order that he may assess the 
damage due by each, but for his own convenience andin order that he may 
get in his money with the least possible trouble. AndI fail to see how any 
inequality in contribution, such as the appellant suggested, could be redress- 
ed by the adoption of a rule which would practically leave it to the creditor 
to determine whether his damages should be borne by one or more or all of 
the debtors, and if by all in what proportions. The result of the rule, in 
many cases, would be that the whole loss would fall upon the debtor who 
had the least share in causing the injury.” 


Reference may also be made to the following observation 
of Lord Herschell,. L.C., at pages 323 and 324: 


“Tt was urged that the person seeking relief might be the more culpable 
of the delinquents; but it is just as likely that he should be the less culpable. 
In selecting from which of his co-debtors he will obtain payment, the credi- 
tor would be guided usually by considerations wholly independent of the 
relative culpability of those from whom he may recover it.” 


In the present case also, when the creditor chose to pro- 
ceed against the plaintiffs’ joint family property it cannot be 
said that he selected that judgment-debtor who in his opinion 
was in debt with the partnership. It may have been any other 
reason which led him to select the plaintiffs as the persons 
from whom the whole decree debt was to be recovered. His 
choice certainly does not decide the question of the rights of 
the co-judgment-debtors inter se. After careful consideration I 
am of the opinion that if the present suit for contribution had 
been brought by Avadiappa himself it would have been main- 
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tainable and that the|Privy Council decision in Gopala Chetty 
v. Vijayaraghavachariar! would not have stood in his way: 


_ The other point 'may be dealt with far more briefly for 
on this question I generally agree with the views expressed in 
the judgment of Stone, J. Both the learned Judges are agreed 
that the plaintiffs themselves were not partners, and it is not 
seriously contended that they were partners in any sense of the 
term. The judgment of their Lordships of the Privy Council 
reported in Pichappa Chettiar v. Chockalingam Pillai?, approv- 
ing the following passage in Mayne’s Hindu Law puts the 
matter beyond doubt 


“Where a managing ‘metiber of a joint family enters into a partnership 
with a stranger, the other:members of the family do not ipso facto become 
partners in the business so as to clothe them with all the rights and 
obligations of a partner as defined by the Indian Contract Act. In such a 
case, the family asa u jit does not become a partner, but only such of its 
members as in fact enter into a contractual relation with the stranger; the 
partnership will be governed by the act.” 

In this case the Ist plaintiff as well as the 2nd. plaintiff 
were minors even when the decree was obtained by the credi- 
, They. are shown in the plaint in the suit of 1912 as 
r aged 6 and 3 years respectively. Itis also admitted that 
it was Avadiappa who joined the firm as a partner; the plain- 
tiffs were never in any sense of the term, and could never 
have been in any sense of the term, partners. The argument 
seems to be that though the plaintiffs never were partners, 
still they must be “deemed to stand in the shoes of their 
father”, Avadiappa who was a partner and therefore be subject 
to all the disabilities as partner to-which Avadiappa was sub- 
ject. This metaphor of the son standing in the shoes of the 
father is a dangerous’ metaphor because it is misleading, and 
instead of shedding light on the cubject merely darkens counsel. 
As a matter of law, the son does not “stand in the shoes” of 
his father even as regards debts not illegal or immoral incurred 
by the father. The doctrine of pious obligation which imposes 
the liability does not make the son personally liable nor the 
son’s separate property liable. It only makes liable the joint 
family property of the father and the son. It is enough in this 
connection to refer to the observations of the Privy Council in 





1. (1922) 43 M.LJ. 305: E.R. 491A. 181: LL.R, 45 Mad. 378 (P.C.). 
2. (1984) 67 M.L.J. 366 at 371 (P.C.). . 
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Sat Narain v. Sri Kishen Dasi which follows thé decision in 
Brij Narain v.. Mangal Prasad? : 

“The doctrine (of pious obligation) was not based on any necessity for 
the protection of third parties but was based on the pious obligation of the 
sons to see their father’s debts paid, and also that it was immaterial to the 


liability of the family estate whether the father was alive or dead. There 
can be no doubt that it is a liability of the joint estate.” 


No doubt the pious obligation of the son, which has 
become a legal obligation, is to see that the father’s debt is 
paid, but the debt is nevertheless the father’s debt; it does not 
become the debt of the son also because of this obligation 
though it is no doubt binding on-the joint family estate. It 
can in no way be regarded as a debt due by the son himself. 
The doctrine really means nothing more than this, that while 
the managing member of a joint Hindu family who is not the 
father, can incur debts binding on the joint family property 
only for justifying necessity or benefit or where there is a 
bona fide belief by the lender after proper inquiry in the exist- 
ence of such necessity or benefit, the father, who is the manag- 
ing member of the family, can bind the joint family property 
in respect of all debts which are not illegal or immoral. . The 
pious obligation of the sons in the latter case prevents them 
from denying the liability of the joint family estate.. The 
effect of the doctrine is certainly not to make the sons debtors 
themselves or to make them stand in the shoes of the debtor- 
father. In this case moreover there is no question of enforcing 
or applying the doctrine of pious obligation. The pious 
obligation applies only to debts incurred by the father. In 


the present case, no doubt the original debt incurred in’ 


February, 1908, being adebt due by the partnership, was 
due also by one of the partners, namely, Avadiappa. So 
far as the creditor therefore was concerned, that debt was 
‘a debt in respect of which the pious obligation could attach, 
and he could enforce that obligation. But that is the 
position only vis a vis the creditor. But the other co- 
debtors (partners) cannot possibly rely on the pious.obligation 
of the son of one of the co-debtors unless and until there 
is a debt due by that co-debtor, Avadiappa to them, and except 
in connection with such a debt. The mere incurring of a debt 
by one of the partners does not make it a debt due by any one 





1. (1936) 71 M.L.J. 812: L.R. 63 L.A. 384: LL.R. 17 Lah. 644 (P.C). > 
2. (1923) 46 M.L.J. 23: L.R. 51 L.A. 129: LL.R. 46 All, 95 (P.C.). 
41 
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partner to the other partners. Whether it results in any debt 
due by any one partner to the other partners will depend on the 
taking of accounts and not till then, because until the account 
is ascertained it is not possible to say whether any particular 
partner’s account will show credit or debit. At no time were 
the accounts taken, and it is impossible to say whether 
Avadiappa, the father of the first plaintiff, ever owed any debt 
to the other partners. What the defendants are really trying 
to do is not to enforce any debt due to them by the father 
against the son, but to enforce what they claim to be an equity 
in their favour and available against the father as against the 
son. But the doctrine of pious obligation does not go to this 
length—that the same defence is available against the son as 


‘may be available against the father even in the absence of any 


debt due by the father to the defendants. There is'in my 
opinion no warrant for such an. extension of the doctrine of 
pious obligation. I therefore agree with my learned brother 
Stone, J., that the doctrine of pious obligation does not stand 
in the way of the plaintiffs’ claim to contribution in the present 
suit. It follows therefore that the question referred to me 
must be answered in the affirmative and I answer it accord- 
ingly. . i 

[After the above expression of opinion the appeal came up 
before their Lordships Madhavan Nair and King, JJ., who 


delivered the following 


Jupement.—It is now sought to be argued by the learned 
Advocate-General that we should order that an account should 
be taken of what is due to the plaintiff though the suit for 
accounts is admittedly barred. It is admitted by the learned 
counsel that the point was not argued before the Bench that 
referred the question of Law to the third Judge, but he now 
says on the reasoning of the decision of the learned Judge 
Pandrang Row in his judgment he is entitled to argue the 
question. In our opinion this argument tries to get round the 


‘point which has now been decided against him and Seeks to 


open up the whole for a decision on the merits. We think this 
should not be permitted to be done. As the point was ‘not 
argued before the Bench we disallow it from being raised now. 


The result is that the lower Court’s judgment is reversed 
so far as defendants 1, 2 and 3 are concerned and the plaintiff 
will get a decree for 14/20 of the plaint amount as against the 
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3rd defendant in the first instance with liberty to proceed 
against defendants 1 and 2 after exhausting all remedies 
against the 3rd defendant. The plaintiff will get subsequent 
interest on the amount allowed in his favour at 6 per cent. 
from the date of the decree. The interest up to the date of 
the decree will be 12 per cent. The appeal as against defend- 
ants 4 and 5 is dismissed without costs. The plaintiff will get 
proportionate costs as against defendants 1 to 3 in both the 
Courts; on the disallowed portion the 3rd defendant will get 
proportionate costs from the plaintiff in both the Courts. 


This case having been set down to be spoken to this day, 
the Court delivered the following 


JupcmMenr:—The decree as against defendants 1 and 
2 and the legal representative of the 3rd defendant will be 
limited to the respective family assets in their hands except 
as to costs for which they will be personally liable. 


In the latter portion of the judgment where it is stated 
that the “ plaintiff” will get a decree the word “ plaintiffs ” 
will be substituted for the word “plaintiff” and the same 
alteration will be made in the judgment wherever necessary. 


B. V. V. _— Appeal allowed: 
l PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Lahore.] 


Present:—Lorp THANKERTON, Lorp Rocne, Lorp 
Romer, SIR SHADI LAL AND Sir GEORGE RANKIN. 
Sardar Mohammad Nawaz Khan .. Appellant 
v. 
 Bhagata Nand (Gurdwara Committee 
Panja Sahib at Hassan Abdal since 
substituted) . ’ .. Respondent. 


Jurisdiction—Civil and Revenue Courts—Liability for haq buha or village 
cess—Statutory provision taking off jurisdiction of Civil Court—Suit for 
declaration of non-liability—Maintainability in Civil Court—Punjab Tenancy 
. Act (XVI of 1887), S.77 (3). 

On principle it is for the Civil Court to determine in the last resort the 
limits of the powers of a Court of special jurisdiction. But where there is a 
statutory prohibition as under S. 77 (3) of the Punjab Tenancy Act, prevent- 
ing the Civil Court from entertaining suits regarding the liability of persons 
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in a village, say for levy of hag buha or village cess, and the Revenue Court is 
made the only Court competent to try a suit for a declaration that no such 
cess is leviable at all in the village, it cannot be held that the Civil Court can 
try a suit for a declaration that the plaintiff is not a member of the class 


Jiable therefor. The purpose of the prohibition in sub-S. (3) of S. 77 of the 


Punjab Tenancy Act is to prevent claims which are intended to be decided by 
the Revenue Court from being in effect carried before the Civil Court 
by altering the form in which the matter is raised. On the other hand if the 
suit brought in the Civil Court had been a suit to declare that kag buha was 
not a village cess within the meaning of the Punjab Tenancy Act and that 
Revenue Courts had no jurisdiction in respect thereof, such a suit could not 
have been regarded as incompetent. 


Gamu v. Karim Khan, (1908) 33 P.R. 1908 (F.B.), approved. 


Sheikh Muhammad v. Habib Khan, (1905) 67 P.R. 1905 and Singh Ram 
v. Kala, (1925) I.L.R. 7 Lah. 173, overruled. 


Decision of the Lahore High Court reversed. 


Appeal from a decree dated 16th May, 1934, of a Division 
Bench of the High Court, Lahore (Tek Chand and Monroe, 
JJ.) allowing an appeal from a decision of the same Court 
(Johnstone, J.) dated 28th October, 1930, affirming a decree 
of the District Court, Attock, which dismissed an appeal from 
a decision of the Subordinate Judge of Campbellpur. 

J. M. Gover, K.C. and J. E. Godfrey for Appellant.--The 
objection to the plaintiff’s action is twofold; it is barred by the 
terms of S. 77 (3) of the Punjab Tenancy Act, 1887, as being a 
suit for a sum payable on account of village cess, and it raises a 
matter which is res judicata in view of the Collector’s adjudication 
on the matter. It is no less a suit for a sum payable because it 
happens to take the form of a suit for a declaration of non-liability 
to pay the sum in question. 

P, V. Subba Row for Respondent.—The plaintiffs’ suit is not 
within the terms of S. 77 (3) (j). It is a suit for a declaration 
that the plaintiffs are not of the class liable to pay village cess, and 
that cannot be said to be a suit for a sum payable within the 
meaning of the sub-section. 


27th May, 1938. Their Lordships’ judgment was delivered 
by, 


Sır GEORGE RANKIN.—The appellant, Sardar Mohammad 
Nawaz Khan, a Muslim, is the principal proprietor of the 
village Kot Fateh Khan in the district of Attock in the 
Punjab. According to the wajib-ul-arz prepared at the time 
of the settlement of 1904, the appellant as proprietor is entitled 
to realise a tax or cess called hag buha (door-tax). So far as 
material the entry is as follows: 
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“Haq buha is realised annually from the kamins or non-proprietors 
living inside the abadi of our village at a rate ranging from Re. 1 to Rs. 2.... 
Haq buha is taken by Sardar Mohammad Nawaz Khan only.” 

The original dispute in the present case was whether the 
appellant was entitled to claim this tax from one Parkasha 
Nand, who was the head or mahant of an old shrine called Deri 
Baba Than Singh situate in the village, and who has died 
pending the litigation.: The claim is not made against the 
shrine as an institution or against any mahant by reason of his 
office, but is a claim preferred against the individual as being 
a non-proprietor of the village residing therein. 


Chapter VII of the Punjab Tenancy Act (XVI of 1887) 
deals with jurisdiction and procedure, and the material parts 
of sub-section (3) of S. 77 and of the definition section (S. 4) 
of the Act, are as follows :— 


“3.77 
* * * * 


-" (3) the following suits shall be instituted in, and determined by 
Revenue Courts, and no other Court shall take cognisance of any dispute or 
matter with respect to which any such suit might be instituted :— 

“ Provided that— 

“ (1) Where in a suit cognisable by and instituted in a Civil Court it 
becomes necessary to decide any matter wbich can under this sub-section be 
heard and determined only by a Revenue Court the Civil Court shall endorse 
upon the plaint the nature of the matter for decision and the particulars 


required by O. 7, r. 10, Civil Procedure Code, and return the Plaint for 
presentation to the Collector. 


* ie * * 


“ (j) Suits for sums payable on account of village-cesses or village 
expenses ga 


“S. 4,—In this Act unless there is something repugnant in the subject or 


context i- 


* ka * ko 


“ (12) ‘ Village cess’ includes any cess, contribution or due which 
is customarily leviable within an estate and is neither a payment for the use 
of private property or for personal service nor imposed by or under any 
enactment for the time being in force . . .” 


In addition to these provisions it may be noticed that the 
Act empowers a Revenue Court (with the sanction of the 
Court to which it is immediately subject), if it considers that 
a question is more proper for decision by a Civil Court, to 
require any party to a proceeding in the Revenue Court to 
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institute a suit in the Civil Court for a decision on the question 
(S. 98). Also that the Act empowers either Civil or Revenue 
Court to refer to the High Court questions as to jurisdiction 
(S. 99), and contains provisions enabling the High Court, 
where a suit has been determined by a Court of the wrong 
class, to order that the decree be registered in the Court which 
had jurisdiction (S. 100). l 


On the 9th August, 1925, the appellant sued Parkasha 
Nand in the Court of the Revenue Assistant at Attock for 
Rs. 28—being two tupees for each of the 14 years 1912-25 
inclusive—on account of kag buha, which the plaint alleged to 
be a village cess realisable from’ Parkasha Nand in terms of the 
wajib-ul-arz on the ground that he was a non-proprietor living 
in the abadi of the willage. The claim for 14 years’ arrears 
was said to be saved from limitation by reason of the appel- 
lant’s minority. Parkasha Nand disputed that he lived in the 
abadi or was a non-proprietor or was within the class of 
persons liable to the tax or that he or his predecessors had ever 
paid or been asked to pay it. He also disputed the jurisdiction 
of the Revenue Court. On the 17th November, 1925, the 
Revenue Assistant held that he had jurisdiction, and on the 
5th January, 1926, Parkasha Nand brought in the Court of the 
Subordinate Judge at:Attock the suit out of which the present 
appeal has arisen. At that date the suit in the Revenue Court 
had not been decided, but Parkasha Nand referred to it in his 
plaint and asked for a declaration from the Civil Court that 
he was not’ liable to pay hag buha. After unsuccessful 
endeavours by him;to obtain a stay of proceedings in the Revenue 
Court, judgment therein was given on the 13th June, 1927. 
The Revenue Assistant held that the custom was valid, old 
and uniform and that Parkasha Nand was a non-proprietor, 
having a particular house as residence in the village: he also 
believed the evidence of a number of old sadhus connected 
with tlie shrine to the effect that’ previous mahants had paid 
the tax, and held that there was no evidence to prove that 
Parkasha Nand was iéxempt. An appeal was taken to the 
Collector’ from this decision, but before. that appeal was 
decided the Subordinate Judge, on the 25th - November, 1927, 


having refused to stay the civil suit, gave judgment against 


Parkasha Nand upon the merits, holding that hag buha 
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was a customary cess and that -Parkasha Nand was liable 
to pay it; but finding that neither he nor his predecessors 
had paid it in the past. In the next month (the 9th December, 


` 1927), the. Collector dismissed his appeal from the Revenue 


Assistant, holding that kaq buha was a village cess.and that 
it bad been. paid in the past by previous mahants. Parkasha 
Nand, having appealed to the District Judge against the 
Subordinate Judge’s dismissal of his suit for a declaration, 
died while this appeal was pending and one, Bhagta Nand, 
was appointed by the District Judge (the 10th September, 1928), 
to`be the appellant’s representative for the purposes of the 
appeal. l 


On the 24th December, 1928, the District Judge dismissed 
the appeal, holding that the Civil Court’s jurisdiction was ousted 
by sub-section 3 of S.77 of the Act of 1887 and that in 
any case the matter was res judicata by reason of the decision 
of the Revenue Courts. On the merits he rejected the conten- 
tion that Patkasha Nand was not a non-proprietor or was not 
resident in the village, but he held that neither Parkasha Nand 
nor any predecessor of his had ever paid hag buha; and that 


the custom did not apply to a person holding so peculiar a posi-. 


tion as the mahant of the shrine. From this decree a second 
appeal was preferred by Bhagta Nand to the High Court at 
Lahore; this was heard and dismissed by Johnstone, J., on the 
28th October, 1930, on the ground that the suit was not cogni- 
sable by a Civil Court. A letters patent appeal having been 


brought by leave of the learned Judge toa Division Bench, 


Tek Chand and Monroe, JJ., on the 16th May, 1934, reversed 
all the previous decrees in the suit; held that the suit was 
within the jurisdiction of the Subordinate Judge; and, as the 
District Judge had found as a fact that the village custom did 
not apply to a mahant of the shrine, held that the suit fora 
declaration must succeed. Thereafter, ‘this appeal to His 
Majesty was brought by special leave from the decree of 
the Division Bench, and by an order of the High Court dated 
6th April, 1936, the Gurdwara Committee, Panja Sahib, was 


appointed to contest the appeal in place of Bhagta Nand’ 


fer reasons to which their Lordships see no need to refer. 


Mr. Gover in his argument for the appellant took two 
points:—(1) that the suit brought in the-Court- of the 
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Subordinate Judge fora declaration that the appellant was 
not entitled to demand any amount from Parkasha Nand as 
haq buha was one of which that Court was forbidden to take 
cognisance, by the terms of sub-section (3) of S. 77 above 
quoted; (2) that the matter was concluded by the decision of 
the Revenue Court—that is, res judicata. Their Lordships do 
not find it necessary to deal with the second point. 


e On the first point their Lordships are of opinion that 
the appellant’s contention is right, but they will preface their 
decision by stating that, had the suit brought in the Civil 
Court been a suit to declare that hag buha was nota village 
cess within the meaning of the Act of 1887 and that the 
Revenue Courts had not jurisdiction in respect thereof, such 
a suit could not have been regarded as incompetent. On 
principle it is for the Civil Court to determine in the last resort 
the limits of the powers of a Court of special jurisdiction and 
no statutory provision to the contrary has been drawn to their 
Lordships’ attention in the present case. It is, however, found 
or assumed by all the courts in the present case that hag buha 
is leviable in this village by custom and is therefore a village 
cess; Johnstone, J., in his judgment states that in his Court this 
was agreed, and the Division Bench clearly proceeded on that 
view. 


Haq buha being a village cess, S. 77 not only requires 
that a suit to recover sums payable on account thereof 
should be brought in the Revenue Court but forbids any other 
Court to take cognisance of “any dispute or matter with res- 
pect to which any such suit might be instituted.” Their 
Lordships see no way of interpreting these words which would 
exclude from their scope the question of the liability of 
Parkasha Nand or any other person to pay the cess. His suit 
was not a “suit for a sum payable” within clause (f) because 
it was a suit for a declaration negativing his liability, but it 
raised a matter with respect to which a suit under clause (/) 
might have been instituted. The purpose of the prohibition in 
sub-section (3) is to prevent claims which are intended to be 
decided by the Revenue Court from being in effect carried 
before the Civil Court by altering the form in which the matter 
is raised. As many matters are brought under sub-section 
(3) of S. 77, it is important to notice that the mere fact 
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that the “dispute or matter” is one which might arise inciden- 
tally in a suit of the character mentioned in such a clause as 
(j) is not sufficient:to exclude it from the jurisdiction of the 
Civil Court. For example, the ordinary suit in the Civil 
Court for declaration of title to immovable property would 
not become incompetent merely by reason that one consequ- 
ence of the plaintiff’s getting a decree would be that as a 
proprietor he could not be charged with village cess. In such 
a title suit the “dispute or matter” of the action would not 
be the question of the plaintiff’s liability to village cess. Of 
the present case it is clear that the matter in dispute is the 
very thing with respect to which a suit of the class described 
in (j) would be concerned as its subject-matter. Their 
Lordships are in agreement with the Full Bench decision of 
the Chief Court of the Punjab in Gamu v. Karim 
Khani. The claim (according to the report) was for 
a declaration that the plaintiffs asoccupancy tenants were not 
liable to pay kaq buka and Robertson, J., delivering the judg- 
ment of the Court, observed: 


“Liability for the payment of a cess alleged to exist in the village is the 
subject-matter of the dispute and the dispute or matter is one in regard to 
which a suit could be brought under S. 77 (3) (J). We think ‘that a suit 
like the present fora declaration is of the same nature as a reply to a suit 
under S. 77 (j), which suit is clearly triable by a Revenue Court; and 
the mere fact that the form of the suit is one for adeclaration that the cess 
is not payable, instead of an assertion that a definite sum is payable by way of 
cess, does not alter its character, or give the Civil Courts jurisdiction, when 
the dispute or matter itself is clearly one as to which a suit could be brought 
under S. 77 (3) ().” 


This principle was not followed in the present case by 
the learned Judges who heard the letters patent appeal, partly 
because of other decisions but chiefly because the Full Bench 
found in a case which had been previously decided by one of 
its members: Sheikh Muhammad v. Habib Khan?, 
a distinction which they deemed to be applicable to 
the present case. In that case the Civil Court had been held 
competent to entertain a suit for a declaration that certain 
village dues were recoverable only from kamins who construct 
houses on land belonging to proprietors and that the plaintiffs 
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as-owners. of their He dies and cultivators were not liable: 
therefor.’ The learnéd Chief Judge considered that “the. 
dispute must be closely allied to the suit, in'this case a suit for. 
asum payable” and that this could not be said of a. suit for a 
declaration that the plaintiffs “shall be lifted out of a cate- 
gory affected by a claúse in the wajib-ul-argz under which they 
are liable to pay kamiana,” The Division Bench-in the present. 
case regarded the Full'Bench decision as explained by the fact 
that the plaintiffs in the Full Bench case had asked for a 
declaration that kag buha was not leviable at all in the village 
—a circumstance which they discovered from the record. Their. 
view was that the Civil Court has jurisdiction where the plain- 
tiffs claim a declaration that though certain cesses are payable 
the plaintiffs are not liable to pay by reason of not belonging 
to classes ‘from which'payment can be claimed. Their Lord-. 
ships cannot accept thi as a sound construction or application 
of the terms ‘of S. 77 (3). Ifthe Revenue Court is the 
only Court competent to try a suit for a declaration that no hag: 
buha is leviable at all in the village, it is impossible to hold 
that the Civil Court éan try a suit for a declaration that 
the plaintiff is not a) member ‘of the class liable’ therefor. 
The latter claim is more exactly the counterpart of the suit 
described in clause {j} than the former, but both are suits 
which have for their subject-matter the liability of the plaintiffs. 
for- the cess. To lift the plaintiff out of the category of. 
persons liable to the tax according to the village custom is only, 
to hold that the custom does not apply to the plaintiff or that 
the plaintiff is not liable for the tax. The decision in Sheikh 
Muhammad’s caset is:in their Lordships’ view open to the 
criticism that it permitted the fact that the plaintiff’s suit was 
for relief:of a very different kind from that mentioned in 
clause. (f) to obscure the fact that what the Act calls “the 
dispute or thatter” was the same in both. A suit to take the 
plaintiff. out of any other: category tham:that defined: by a 
custom as to village cesses or :expenses:would not be rendered. 
incompetent by the: section so far as.clause (f) is concerned} 
and if the suit was nota suit about, the custom or, the plain- 
tiffs liability under the custom, it would: be equally. competent 
notwithstanding that the plaintiff’s rights in the subject-matter 
of the suit depended upon his proving something which would 
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be inconsistent with his being liable under the custom. After 
all, the same “category” may be employed for many different 
purposes. Their Lordships are of opinion that Sheikh Muham- 
mad’s case1 and the cases which follow it (for example, Singh 
Ram v. Kala?) should be overruled. 


It was suggested in argument for the respondents that 
clause (j) must be interpreted as applying only to cases where 
the sole dispute is as to the amount payable, but this is not 
consistent with the language of the statute or with the deci- 
sions. What clause (j) characterises is a class of claim; 
whether a suit comes within itor not does not depend on the 
defence taken to the claim. 


Their Lordships think it convenient to notice that the sole 
question before the Civilas before the Revenue Court was the 
liability ‘of Parkasha Nand, deceased, to pay the cess in his 
lifetime. Neither the shrine nor the office of mahant nor any 
successor of Parkasha Nand was a party to either suit or is 
bound by the result. If in the future any claim for the cess 
be made against a successor of Parkasha Nand, it will pre- 
sumably be against him personally and as an individual, and 
he will not be precluded from contesting it anew. In view 
of the divergence of opinion disclosed by the present case 
upon the question whether a mahant of such a shrine as Deri 
Baba Than Singh is within the custom of this village, any 
Revenue Court will doubtless scrutinise the evidence as to the 
scope of the custom with special care, unless indeed it sees fit 
to use its powers under S. 98. 


Their Lordships will humbly advise His Majesty that 
this appeal should be allowed and the suit dismissed with 
costs throughout. 

` Solicitors for Appellant: Sharpe, Pritchard & Co. 
Solicitors for Respondent: Hy. S. L. Polak & Co. 
R.C. C. —— . Appeal allowed. 








1. (1905) 67 P.R. 1905. -2 (1928) LLR. 7 Lah, 173. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PreseNT:—Lorp THANKERTON, Lorp Rocur, Lorp 
Romer, Sir Suapi LAL AND Sir GEORGE RANKIN. 


Mahant Satnam Singh .. Appellant* 
v, 
Bawan Bhagwan Singh .. Respondent. 


Religious endowments—Sikh Math—Succession to Mahant—Nomination 
by outgoing Mahant—Confi¢mation by members of fraternity—-Procedure. 


Succession to the office of Mahant and the ownership of the Math pro- 
perty limited by the tenure of the office should be regulated by the custom 
of the particular Math. Where the Mahant resigns during his life and 
installs his successor on the gaddi, it is necessary that the fraternity should 
be made aware of the proposed vacancy in the office and should be given the 
opportunity of confirming: or refusing to confirm the nominee. As regards 
notice of the Mahant’s intentions, that is not a matter of strict formalities, 
and the practice of sending a runner round with a verbal intimation would be 
sufficient. As regards confirmation by the Bhe&, it does not involve anything 
in the nature of an election or the passing of a resolution. Where the 
members of the Bhek who are present actually take part in the ceremonies 
such as in application of “ telak” to the forehead of the new Mahant and in 
making money presents the'confirmation may well be said to be made. 


Decision of the Allahabad High Court affirmed. 


Appeal from a judgment of the High Court, Allahabad 
( Kendall and Iqbal Ahmad, JJ.) dated 18th September, 1934, 
affirming a judgment and decree of the First Additional 
Subordinate Judge, Benares, dated 3rd July, 1931, given in 
favour of the plaintiff-respondent. 


A, M. Dunne, K.C. and J, M. Parikh for Appellant—It was 
admitted on behalf of the respondent in the Court below that 
confirmation by the Bhek is necessary at the time of the installa- 
tion of a person in the office of Mahant, and there is no sufficient 
evidence here that any such confirmation was ever given. The 
Mahant could not abdicate in his lifetime, and confirmation by the 
Bhek, if it takes place at all, does so on the seventeenth day after 
the death of the reigning Mahant at the end of his Kriya Karam 
ceremonies, when members of the Bhek who have come to attend 
those ceremonies either install or refuse to install the chela on the 
gaddi. Confirmation is necessary at the time of installation of a 
new Mahant, whether that installation takes place during the life- 





* P. C. Appeal No. 119 of 1936. 27th May, 1938. 
-© Allahabad Appeal No: 37 of 1934. i . 
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time of the existing Mahant or after his death. And in either case 
there should be a properly convened meeting. The gathering on 
13th April, 1928, when the respondent was installed, was not a 
validly convened meeting. 


l Respondent not represented. 


27th May, 1938. Their Lordships’ judgment was delivered 
by 

Lorp THANKERTON.—The appellant seeks reversal of both 
the judgment and decree of the Court of the First Additional 
Subordinate Judge at Benares dated the 3rd July, 1931, and 
the judgment and decree of the High Court of Judicature at 
Allahabad, dated the 18th September, 1934, which affirmed it. 
The appeal was heard ex parte, as the respondent did not appear. 


The dispute relates to the office of Mahant of the 
Chaitanya Math, founded in Benares according to the rules 
and practice of Sadhus of a Sikh community known as the 
Nanakshahi Nirmali Sampradaya, according to the custom and 
usage of the Math. For the purposes of this appeal, the facts 
are much clarified by concurrent findings by the Courts below, 
and the matters in dispute are narrowed so that the main point 
left in dispute is whether the respondent, who is plaintiff in 


the suit, was validly installed as Mahant on the 13th April, 
1928. 


The last Mahant, Ratan Singh, died on the 23rd June, 
1928, leaving a will dated the 5th June, 1928, under which he 
nominated the appellant as his successor and made him owner 
in possession of the Math property. The appellant claims that 
his nomination was subsequently accepted by the Bhek, or 
fraternity, and that he was duly installed on the gaddi by them 
on the 9th July, 1928, in accordance with custom. The appellant 
__ has since, in fact, continued in possession of the Math and the 

Math property. 


While the validity of the appellant's installation has been 
disputed by the respondent on other grounds, the main ground 
is that the respondent had already been validly installed, and 
that accordingly there was no vacancy at the time of the 
appellant’s installation. Mr. Dunne, on behalf of the appellant, 
admitted that this contention must succeed, if the respondent’s 
installation was a valid one. If the respondent’s installation 
was invalid, the suit must fail, as it is framed solely on the 
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basis that the respondent is Mahant, and, in this view, it would 
be equally unnecessary to consider the validity, of the appellant’s 
installation. It may, however, be mentioned that the respon- 
dent’s attack on the validity of Mahant Ratan Singh’s will has 
failed, by reason of concurrent findings of the Courts below, 


and the only question is whether it was inoperative, on the 


ground that prior to its date Ratan Singh had already effectively 
divested himself in favour of the respondent. The decision of 
this appeal, therefore, turns solely on the validity of the 
respondent’s installation. 

There can be nb doubt that succession to the office of 
Mahant, and the ọwnership of the Math property, limited by 
the period of tenure of the office, is to be regulated by the 
custom of the particular Math, and the respondent, as plaintiff 
in the suit, is bound: to allege and prove what the custom of 
the particular Math is and that his acquisition of the Mahant- 


ship was in accordan¢e with such custom. In the present case 


the pleadings disclosed material divergences between the 
appellant and the respondent as to the custom of this particular 
Math, but, with the possible exception of one point, these diffe- 
rences have been disposed of by concurrent findings of the 


‘Courts belo. 


7 ae 

There is no dispute now that Mahant Ratan was entitled 

to resign his office during his lifetime, and the question is 
(1) whether he was entitled to appoint and install his successor 
at his own hand, without the approval and confirmation of the 
Bhek, and (2) if such approval and confirmation was necessary, 


whether the respondent was in fact installed by Mahant Ratan 


‘with such approval and confirmation. 


On the first of: these two questions, the respondent 


‘pleaded and went to} trial on the allegation that that approval 


or confirmation by the Bhek was unnecessary, but after he: 


had closed his evidence and after the appellant had been 
examined; his vakil made an important admission, waich was 
recorded; namely :+ =: 


` “ Munshi Bahadur Lal, the plaintiff's vakil, stated that his case is this, 


that the- plaintiff alone was installed to the gaddi, and for the period of his 
minority his father, Hardéo Singh, superintended over him. 


i According to: custom two Mahants cannot be installed at one and the 
same time. '~ 

“Confirmation is necessary at the time of installation to gaddi of 
Mahantship, and the members of the Nirmala Sanghat, and Sewaks and raises 
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are invited.’ Whether any of these attend or not, confirmation is completed, 
unless there is some objection as to the gaddinashini. 


“But it is not necessary that that person alone who has been nominated 
‘by the Guru should be made the gaddinashin.” 


The Subordinate Judge stated :— 

“ Both the parties agree that it is necessary that the fraternity should 
give a sort of approval at the time of the installation of a particular person 
as the Mahant of the Math in question. There is a definite allegation on 
this point on behalf of the defendant No.1 inthe written statement, while 
the learned advocate for the plaintiff has also accepted it in his statement 
recorded on paper No. 330-C,” 

In reference to this statement, the learned Judges of the 
‘High Court stated :— 

“ The natural interpretation of the admission appears to us to be that 
although a presiding Mahant may nominate his successor during his lifetime, 
-it is necessary for the successor to be confirmed in thé office by the members 
of the Nirmala Sanghat atthe time of the installation; and also that it is 
necessary at the time of the installation of anew Mahant to invite the mem- 
bers of the Sanghat, who have the right on the occasion of the ceremony of 
either confirming or rejecting the candidate nominated. As there was some 
doubt in our minds as to the proper interpretation of the admission, however, 
we asked Mr. Bahadur Lal, who was present in Court, what he had intended 
to convey, and he stated that he was only referring to a case where a Mahant 
had nominated his saccessor, but not installed him during his lifetime.” 

. The learned Judges were inclined to accept this qualifica- 
tion of the admission, but found it unnecessary to decide’ the 
question “because we have on the facts agreed with the finding 
of the trial Court, that the members of the Bhek did by their 
acts or omissions confirm the’ installation.” 


In the opinion of their Lordships, the admission of the 
“plaintiff’s vakil, as recorded, is quite unambiguous and clearly 
covers the installation of the respondent, his client, which is 
‘directly referred to in the first two sentences of the statement, 
and the appellant was thereafter entitled to proceed with the 
‘trialon that footing ; the respondént’s vakil should not have 
been permitted to qualify his clear admission. © 


_ As to the meaning of confirmation by the Bhek the Sub- 
ordinate Judge states :— 
“Tt means that at the time of the installation a sufficient number of per- 
-sons.of the fraternity or the Bhek should be present so as to signify their 
general approval of the appointment of that particular chela as the Mahant 
of the Math.” 
The learned Judge, after reviewing the evidence, stated 
that the-documentary evidence conclusively and beyond any 
doubt: established that the respondent was installed on the 
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‘gaddi by the late Mahant Ratan Singh, and that all the facts 


went to prove that the installation of the respondent on the 
gaddi on the Baisakhi day (13th April) of 1928 was followed 
by confirmation of the Bhek people. He referred to the evid- 
ence of four of the appellant’s witnesses who stated that they 
were present, but thought that it was a matter of entrusting 
the kitchen arrangements to the respondent and his father, and 
added, “but one fact becomes quite apparent that on the 
Baisakhi day of 1928 some function did take place in Chaitanya 
Math, that people had been duly informed about it, and con- 
sequently they did attend it. I hold that the plaintiff has 
established that his installation was followed by confirmation 
of the Bhek or fraternity.” As already stated, the High Court 
concurred in this last finding, and they also held that the 
decision of the trial Court that the respondent wasinstalled on 
the 13th April, 1928, was correct. In accordance with their 
usual practice, their Lordships would not interfere with such 
concurrent findings, unless there was no sufficient evidence to 
support them. 

In the normal case of the death of a Mahant, the mem- 
bers of the fraternity will be fully aware of the vacancy in 
the office, and the usual practice will be for the installation of 
his successor, usually nominated by him, to take place on the 
seventeenth day after the death. On the other hand, when the 
Mahant resigns during his life‘and installs his successor on 
the gaddi, it is obvious that the fraternity should be made 
aware of the proposed vacancy in the office and should be 
given the opportunity of confirming or refusing to confirm the 
nominee. As regards notice of the Mahant’s intentions, this 
is not a matter of strict formalities, and the practice of send- 
ing a runner round with a verbal intimation, which was 
adopted in the present case, appears to their Lordships to meet 
the situation. Further, in the present case, the evidence places 
it beyond doubt that the fraternity were fully aware of the 
Mahant’s intentions, and the day chosen was a most-important 
and auspicious one, being the birthday of Sikhism, which is 
observed as the New Year’s Day in the Punjab, festivities and 
religious ceremonies being held in all the Gurdwaras and 
Sanghats. 

Again, as regards confirmation by the Bhek, it does not, in 
their Lordships’ opinion, involve anything in the nature of an 


i 
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election or the pagsing of a resolution ; it is important to P.C. 
remember that the members of the Bhek present actually take Satnam 
part in the ceremony ; the application of “tilak” to the forehead ' Singh 


and the money presents made by them are a part of the cere- Bhagwan 
monies, and may well be held to establish confirmation. of the ae 


person installed. In the opinion of their Lordships there was eons 
ample evidence to justify these concurrent findings, and the ton. 


appeal must fail. 


Their Lordships will accordingly humbly advise His 
‘Majesty that the appeal should be dismissed with costs, and 
the decree of the High Court should be affirmed. 


Solicitors for Appellant: Hy. S. L. Polak & Co. 
RG. l Appeal dismissed. 


Pore nannamamma 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Mapnmavan NAIR AND Mr. 
JUSTICE ABDUR RAHMAN. 


Naivarani Matathil Ayya Pattar .. Petitioner* (Petitioner) 
i v. 
‘Krishnan alias Thondee Karuppasan 
alias Thondee Punathunnaval and 
others .. Respondents (Respon- 
dents 1 and 3 to 15). 


Revenue Recovery Act (II of 1864), Ss. 38, 40 and 42—Sale of property Ayya 
for arrears of revenue due—Tenants on the property—Possession symbolical Pattar 
-alone allowable—Tenants entitled to claim value of improvements and not U 
right to encumbrances on the property. l Krishnan. 

Where in a revenue sale properties were purchased by the petitioner and 
a sale certificate under S. 38 of the Revenue Recovery Act was issued in his 
favour, but when he applied for possession he was obstructed by the tenants 
:on the property and the lower Court gave only symbolical possession to him 
and granted the value of improvements to the tenants, 

Held, that the result of the sale under S. 42 of the Revenue Recovery 
Act was that the property became only free[of encumbrances. It followed 

:therefore that actual possession in the circumstances could not be granted. 
“Under S. 40 of the Act such possession as will be given to a decree-holder 
‘under the Civil Procedure Code will be given to the perpres . (vide O. 21, 
-r. 36). 

ss Chithambaram v. Natesan, (1891) 1 M.L.J. 594; Kelan v. Manikam, (1888) 
CLL.R. 11 Mad. 330 and Narasimha v. Surianarayana, (1892) 2 M.L.J. 153 
LL.R. 16 Mad. 144, distinguished. 

“(2 that the tenants could not claim under S. 42 the right to be recognised 
_as holders of encumbrances on the property having regard to the nature of 
their claim which was only a right to be paid the value of improvements. 


m aaeeea aea 


* C.R. P. No. 1695 of 1934; . - | 25th April, 1938. 
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Petition under Si 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsiff 
of Payoli, dated 17th July, 1934 and made in E. A. No. 1040: 
of 1933, | 


K. P. Ramakrishna Aiyar for Petitioner. 
B. Pocker and A! Achuthan Nambiar for Respondents. 


The judgment of the Court was delivered by 


- Madhavan Nair, J.—This Civil- Revision Petition arises. 
out of an application made by the petitioner before us under 
S. 40 of the Madras Revenue Recovery Act for possession of 
the property in pursuance of a Revenue sale certificate issued 
to him by the Collector. ` ` ` À 

The facts are these. The first respondent is the jenmi of 
the property., The second respondent is the kanamdar. Res- 
pondents 3 to 14 are tenants under the kanamdar. The pro- 
perty was sold for arrears of the Government Revenue due on 
it from the first respondent and it was purchased by the 
petitioner. ‘A sale certificate under S. 38 of the Revenue 
Recovery Act was issued in his favour and it stated that the 
petitioner had purchąsed at a public auction the property 
mentioned therein when it was sold for arrears of revenue 


‘due by the first respondent. It did not make any mention 


of the second respondent or of respondents 3 to 14. When the 
petitioner applied for possession, respondents 3 to -14 claimed 
the value of the improvements. The lower Court passed an 
order that the petitioner is entitled to symbolical possession,. 
holding that respondents 3 to 14 are entitled to the value of 
the improvements. ` 

In this Civil Revision Petition two points are argued. The 
first is that the lower Court: has committed an error in the 
exercise of its jurisdiction because it has refused to deliver 


‘actual possession to the petitioner what was delivered to him. 


being only symbolical possession. It is contended that under 
S. 40 of the Revenue Recovery Act under which the application: 
was made by the petitioner for possession the lower Court 
should have delivered to him actual possession. It appears to- 


-us that this argument is untenable. S. 40 says that the pur- 
“ chaser shall in the circumstances mentioned therein be put in 


possession “in the same manner as if the pur chased lands had. 
been decreed to the purchaser by a-decision of the Court”, that. 
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is, such possession as. will-be given to a decreé-holder: under the 
Civil Procedure Code will be given to the purchaser under this 
section. This is the kind of possession which the purchaser is 
entitled to get of the property mentioned in the. sale certificate. 
‘Under O. 21, r.,35, Civil Procedure Code, actual possession.will 
-be delivered to the decree-holder by . removing ‘any -person 
‘bound by the decree whọ refuses,to vacate the property. Under 
©. 21, r. 36, Civil Procedure Code, if in execution of the 
decree the Amin finds that a person against whom,no decree 
has been passed is in possession claiming right to the property, 
ithen symbolical possession.only of the property will be delivered 
to the decree-holder. In the present case the revenue sale was 
directed against the first respondent (the jenmi) and the result 
of the sale under S. 42 of the Revenue Recovery Act was that 
the property became free of-the encumbrance ‘held by the 
-second respondent.’ It follows thatthe salè bound the first and 
second respondents and not any other-person directly; and so, 
when the Amin went tò deliver possession of the property and 
found that other persons were on it claiming rights he could, 
under the Civil Procedure Code, deliver to the petitioner only 
symbolical possession ; and that is what the learned Judge in 
the Court below has held that the petitioner is-entitled to. It 
follows therefore that the argument that,.the lower Court 
should in the circumstances have ordered actual possession to 
the petitioner is not sound in law. ‘A few cases were cited to 
us in support of petitioner’s contention, namely, Chithambaram 
.v. Natesan', Kelan v. Manikam? and Narasimha v. Suria- 
narayana. In none of these cases did the present question 
arise. In Chithambaram v. Natesani, the question was simply 
whether the Civil Procedure Code will apply to an application 
under S. 40 of the Revenue ‘Recovery Act. In Kelan v. 
‘Manikam2, the question was whether the sale in that case was 
free of the kanamdar’s rights. In Narasimha v. S urianarayarñas, 
‘the question was whether a permanent lease will amount to an 
encumbrance or not. For the above reasons we must overrule 
‘the Ist point that the lower Court should have delivered to 
the petitioner actual, possession instead of ‘symbolical posses- 
‘sion. is : 
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The next point argued is that respondents 3 to 14 should 
be considered to be holders of encumbrance on the property 
since they claim the value of improvements. The argument 
has not been supported by any authority and we cannot, having 
regard to the nature of their claim which is only a right to be 
paid the value of improvement hold that they have an encum- 
brance over the-propetty within the meaning of S.42 of the 
Revenue Recovery Act. In our opinion the decision of the 
lower Court is right and no error in jurisdiction or of irregu- 
larity in the exercise of it has been brought to our notice. 

This Civil Revision Petition is dismissed with costs of 
respondents 7 and 8. i 

K.C. ee Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PANDRANG Row AND MR. JUSTICE 





ws 
Palandi Naidu and others .. Respondents (Defendants I 
i and 2 and 1st Plaintiff). 
Defamation—Instructions to vakil to reply a letter—Instructions found to 
be false and per se defamatory -Vakil communicating the same to the opposite 


party—The instructions if absolutely privileged—Malice in so jinstructing . 
found—Liable for defamation—Rule in More v. Weaver, if can be adopted in 
+ 


India. 


Where a father-in-law addressed a letter to his son-in-law complaining 
about the ill-treatment accorded to his daughter during her.stay in his house 
and requesting him to take her back and live with her, and in reply thereto 
the son-in-law and his father instructed their vakil to issue a letter to the 
following effect that “on or about 7th January, 1927, your daughter Balammal 
ran away with one Manicka Asari from her husband clandestinely and was 
staying with him at Kadambathur for two days,” and it was found that the 
case of elopement, etc., wds untrue and malicious and made deliberately with 
a view to escape the possibility of any claim on the part of the wife, 

Held, the communication though made to their legal adviser was not 
absolutely privileged. The privilege in circumstances like this is only a 
qualified privilege and notlan absolute privilege. Unless a communication is 


_made to a vakil in connection with a judicial proceeding or in connection with 


a necessary step preliminary thereto or with reference to an act incidental 

itereot it would not be absolutely privileged. 

More v. Weaver, (1928) 2 Q.B. 520, is doubted even in England and ought not 

to be adopted in India, where the law governing defamation in civil cases is 

justice, equity and good conscience and the older view in England before 

More v. Wearer, (1928) 2:0.B. 520, of treating communications like the one 
sty ese 


* Appeal No. 500 of 1931. s 7th September, 1937. 
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in question under the head of qualified privilege ought to be the rule of 
justice, equity and good conscience, as it is more equitable and just. 

In as much as it was found that the words spoken concerning the wife 
(second plaintiff) were false and made from an improper motive, the defen- 
dants were liable in damages. 


Appeal against the decree of the District Court of 
Chingleput in O. S. No. 9 of 1928. 

K. Rajah Aiyar, G. N. Tirumalachariar and G. N. Ranga- 
swamy for Appellant. 

P. Krishnamachari for Respondents. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—This is an appeal from the 
decree of the learned District Judge of Chingleput dismissing 
an action for damages for defamation instituted by the first 
and second plaintiffs. The defamatory matter complained of 
was a communication made by the first and second defendants 
to one Mr. G. Krishnamachari, a Vakil at Chingleput and re- 
peated by the said Vakil in a letter dated 9th May, 1927, 
addressed to the first plaintiff. The second plaintiff is the 
daughter of the first plaintiff and the wife of the second 
defendant. The first defendant is the father of the second 
defendant. The matter complained of was concerning the 
second plaintiff in the letter addressed as aforesaid to the first 
plaintiff by the said Krishnamachari to the following 
effect :— 


“On or about 7th January, 1927, your daughter Balammal ran away with 
one Manicka Asari from her husband clandestinely and was staying with 
him at Kadambathur for two days.” 


The second plaintiff was married to the second defendant 


in or about 1925 and was living with her husband till about 


March, 1927. Some time towards the latter part of 1926 mis- 
understandings seemed to have arisen between the second 
plaintiff and the defendants in regard to the Kasimalait worn 
by the second plaintiff and alleged to have been taken away 
from her by her husband the second defendant and not returned 
in spite of demand. As a result of this misunderstanding, the 
second plaintiff had to leave her husband’s home and go to 
her parent’s house in or about March, 1927. On the 25th 
. April, 1927, the first plaintiff addressed a letter to his son-in- 
law the second defendant complaining about the ill-treatment 
accorded to his daughter during her stay in his house in 


consequence of the misunderstandings and requesting him to | 
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take’his wife and live'with her. In answer to the said letter, 
the first - and’ second’ ‘defendants instructed their Vakil 
Mr. Krishnamachari to issue the letter dated 9th May, 1927. 


On receipt thereof the first plaintiff through his Vakil Mr. 


Nageswara Aiyar complained of the defamatory character of 
the communication contained inthe letter of 9th May, 1927 
and called upon them; to unconditionally withdraw the same 
and apologise for the wrongful act. The defendants having 


failed and neglected to comply with the said request, the first” 


plaintiff instituted a complaint of defamation under S. 500 of 
the Indian Penal Codé. The Joint Magistrate of Chingleput 
found that the defamatory matter complained of, namely, the 
running away of the second plaintiff with Manicka Asari, was 
false and convicted them of the offence charged. The present. 
suit was instituted fot recovery of damages. 

The material allegations are contained in paragraphs 4, 5 
and 9 of the plaint and they areas follows :— 


“4, Subsequently on 25th April, 1927, the first plaintiff gave a registered. 
notice to second defendant requesting him to take back second plaintiff to his 
house and the defendants sent a reply dated 9th May, 1927, accusing second 


plaintiff of having run away with one Manicka Asari and having lived with 


him for two days at Kadarhbathur. 

“s, The allegation is absolutely falseand was made quite maliciously 
and recklessly and was intended not only to ruia the character of the second 
plaintiff but also to ruin her for life and brand her as an unchaste 
woman. 

“9, The defendants are Merton liable in damages to the plaintiffs for 
having unnecessarily defamed second, plaintiff . . . . ... The first 


plaintiff is also damuified by the false allegations against his daughter and is 


also entitled to damages.” 


Before the filing of the written statement, the first defen- . 


dant seemed to have asked for particulars of the precise words 


complained of as being defamatory and the dates when and the 


persons, to whom and the place where the defamatory matter 
was published by the defendants. In answer thereto, the 
plaintiffs gave particulars wherein the ‘plaintiffs distinctly 


stated that they sued i in respect of the statement contained iù ` 


the notice of the defehdants dated 9th May, 1927, which has 


been already quoted above. In regard to the publication ` 


complained of, it was stated to be at Chingleput and in regard 


to the persons complained of, it was alleged thus :— 


“The publication was made to first defendant by the second defendant 
in the first instance, then by both, to the Vakil who gave the reply notice and ` 
again was répeated in the Court of the Joint Magistrate; Chingleput.” | °° 


ne 
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In regard to the damages claimed, the plaintiffs contented 
themselves with the claim for damages on behalf of the second 
plaintiff. After the receipt of particulars, the defendants 
filed a written statement: Their main pleas were twofold, (1) 
justification of the matter complained of and (2) privilege. 
This second plea is worded thus :— 

“They claim absolute immunity or absolute privilege and 
if not in any event, on accaunt of a defeasible immunity or qualified privilege 


attaching to the alleged defamation by reason of the occasion of the publica- 
tion by first defendant to second defendant and by both to their vakil.” 


The learned District Judge found that the defamatory 
matter was in substance true and that the evidence established 
that the second plaintiff ran away with Manicka Asari from 
her husband clandestinely but she did not live with him for 
two days and that portion of the matter must be found to be 
false. He further held that even assuming the plea of justifica- 
tion could not be made out, the defendants were absolutely 
privileged in making the statement by reason of the fact that 
the communication was made to Mr. G. Krishnamachari their 
legal adviser. He thought that in view of his finding as to the 
absolute privilege, the issue as to qualified privilege did not 
arise; however he was inclined to think that the plaintiffs have 
not proved that the defendants were actuated by malice in 
making and publishing such a statement. Asa result of these 
findings, the learned District Judge dismissed the plaintiff’s 
suit. 

This appeal is preferred by the second plaintiff and the 
findings of the learned District Judge both on questions of fact 
and law have been canvassed by her counsel Mr. Rajah Aiyar. 
On the admitted facts, one thing seems to be clear. If the plea 
of justification is found against, there was the admitted publi- 
cation of the defamatory matter to the first plaintiff which 
would sustain a cause of action in favour of the second plain- 
tiff for damages, and the defendants cannot escape liability 
therefor unless they are able to sustain and prove that they 
were not actuated by malice in making the said statement. But 
it is rather curious that this seems to have escaped the notice 
and attention of the counsel on behalf of the plaintiffs as well 
as the-Court below and the case seems to have been fought out 
on the question whether there was absolute privilege by reason 
of the- communication by the defendants to their legal adviser, 
assuming the plea of justification was found against. So before 
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dealing with the question of privilege, if the second plaintiff 
is to succeed, she has to displace the finding in regard to justifi- 
cation. Mr. Rajah Aiyar therefore first took up that point 
and proceeded to canvass the finding of the learned District ` 
Judge in regard theréto. Thus the evidence and probabilities. 
completely establish that the case set up by the defendants. 
that the second plaintiff eloped with Manicka Asari and lived 
for two days with him is false. There can be no doubt—and 
it is not denied that the matter complained of is per se 
defamatory—that thd said statement is untrue, malicious and 
has been made deliberately with a view to escape the possibility 
of any claim on the part of the second plaintiff. The plea of 
justification cannot therefore prevail and must be rejected. 
t 


The next question is, is the plea of privilege sustainable? 
Under the English law from the earliest times for the discharge 
of public duties and for due administration of law and for 
the welfare and convenience of society, and for the transaction 
of the affairs of society in the ordinary course of daily life it 
was thought necessary that there should be freedom of speech 
and freedom of communication; and for that purpose the law 
has always recognised,certain occasions as privileged conferring 
immunity from liability to an action either absolutely or con- 
ditionally, and commonly known as absolute privilege and 
qualified privilege. Where the plea is sought on the ground 
of absolute aes the Courts are precluded from discussing 
. the good faith of the party 
whe utters or ET the defamatory statement. If the plea 
relied on is one of qualified privilege, the immunity the law 
confers is destroyed'by proof of malice. Among the recog- 
nised classes of cases to which the doctrine of absolute privi- 
lege is held to apply are statements made in the course of 
judicial proceedings. The reason of the rule is thus stated by 
Folkard on the Law ọf Slander and Libel at pages 88 and 89: 


“And the reason is founded on the principle, that, ‘the law will rather 
suffer a private mischief, than a public inconvenience’; and that persons- 
engaged in the administration of the law, and those who seek justice in 
respect of wrongs or injuries suffered or give evidence as to any such, or 
make defence thereto, may not be deterred from so doing by the fear of being 
harassed by actions or prosecutions for defamation in respect thereof. And 
accordingly the law, without regard to the question of intention, and on 
grounds of obvious policy, repels the claim to damages in respect of any 
publication, whether oral or written, made in the ordinary course of a judicial 
proceeding, ‘Civil or Criminal. And this rule applies to Judges, Juries, . 
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Witnesses, Suitors and parties, in respect of anything stated by them in the 
course of any such proceeding.” 


As Brett, J., observed in Munster v. Lamb1, it does not 
matter whether the defendants spoke the words maliciously 
or without any justification and whether the words spoken 
were irrelevant. It is not necessary to refer to many cases 
and it is sufficient if I should refer to Henderson v. Broomhead2 
where Erle, J., observed thus: 


“An action will not lie for defamatory words spoken in the course of 
litigation which are relevant to that litigation. The authorities are collected 
in the note to Lake v. King? and the general rule is there stated: ‘No false 
or scandalous matter contained in articles of the peace exhibited to justices 
of the peace, or in any other proceeding in a regular course of justice, will 
make it libellous’. Several authorities are cited; they extend over many 
centuries down to the time when the learned annotator collected them. In 
Astley v. Younge*, where such an action was brought in the Court of King’s 
Bench in Lord Mansfield’s time, that learned Judge endeavoured to stop the 
counsel by saying, ‘Shew that a matter given in evidence ina Court of justice 
may be prosecuted in a civil action as a libel. The Court, indeed, before 
which such evidence is given may censure it’. The party may be punished, 
and the abuse repressed by a prosecution for perjury, the result of which is 
to make the defendant infamous if he is convicted. It is said that the civil 
remedy should be allowed for the purpose of indemnifying the party injured. 
But the balance of inconvenience is strong against such anaction”. (Henderson 
v. Broomhead?.) 


The principle was applied to a case from India by their 
Lordships of the Privy Council in Baboo Gunnesh Dutt Singh 
v. Mugneeram Chowdhry5, Speaking with reference to the 


privilege of a witness, their Lordships observed thus at page 
328: 


“Their Lordships hold this maxim which certainly has been recognised 
by all the Courts of this country, to be one based upon principles of public 
policy. The ground of it is this, that it concerns the public and the adminis- 
tration of justice that witnesses giving their evidence on oath in a Court of 
justice should not have before their eyes the fear of being harassed by suits 
for damages; but that the only penalty which they should incur if they give 
evidence falsely should be an indictment for perjury .” 


There is sense and reason in the rule that was adopted by 


the English Courts. The Court has superintendence over what 
happens before it and can, as Erle, J., points out in Henderson 


1. (1883) 11 Q.B.D. 588. 
2. (1859) 4H. & N. 569 at 576: 157 E.R. 964 at 967. 
3. (1668)1 Wms. Saund. 131-b, Note 1: 85 E.R. 137. 
4. (1759) 2 Burr. 807 at 810: 97 E.R. 572. 
5. (1872) 11 Beng.L.R. 321 (P.C.). 
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v. Broomhead? prevent reckless utterances defaming or 
slandering others by either censuring the party or the witness 
or by taking proceedings for perjury (vide Folkard on Libel 
and Slander, p. 97). But it will be seen that two conditions 
are necessary in order that a party may avail himself of this 
privilege (1) the proceeding must be judicial and (2) the 
utterance must have been made in the capacity of a suitor or a 
litigant in the course of and with reference to such proceeding. 
Odgers on Libel and Slander, 1905 Ed., at p. 230, puts it thus: 

“But the proceeding must be in its nature judicial, that is, it must be 
either the adjudication and determination by a competent tribunal of ‘the 
legal rights of the parties before it, or some necessary step preliminary 
thereto.” ; 

On an illustration to this rule Odgers relies on Bank of 
British North America v. Samuel Strong? and states the effect 
of that decisions thus: 

“The service on a debtor of a notice under the Canadian Insolvent Act 
of 1869, demanding payment of a debt, though an important piece of evidence, 
should bankruptcy proceedings follow, is not in itself a judicial proceeding and 
the delivery of such a notice to a lawyer's clerk for service is privileged, but 
not an absolutely privileged, publication.” 

It is .on this principle that statements in pleadings, 
affidavits or applications made to Court have been held to be 
absolutely privileged and the principle is extended to cases 
where instructions are given to a legal adviser for the prepara- 
tion of a proof before trial, Watson v. M’Ewan and Watson 
v, Jones3, but the rule of public policy does not extend the 
protection any further. Spencer Bower in his book on 
« Actionable Defamation ” at page 92 explains the scope of the 
privilege thus: 

“Such expression (published in the course and for the purpose of any 
judicial proceeding) does not apply to‘or include any publication of defama- 
tory matter before the commencement or after the termination of the judicial 
proceeding, unless such publication is an act incidental to the proper initiation 
thereof, or the giving of legal effect thereto; nor does it apply to or include 
any publication of defamatory matter to any person other than those to 
whom, or in any place othér than that in which, such publication is required 
or authorised by law to' be made for the proper conduct of the judicial 
proceedings.” j 

Unless therefore a communication is made to a solicitor 
in connection with a judicial proceeding or in connection with 





1. (1859) 4.H. & N: 569 at 576: 157 ER. 964 at 967. 
2. (1876) 1 A.C. 307.. S 3. (1905) A.C. 480. 
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a necessary step preliminary thereto or with reference to an act 
incidental. to the proper initiation thereof, Bottomley v. 
Brougham, it would not be absolutely privileged and therefore 
prima facie the communication made by defendants 1 and 2 to 
Mr. Krishnamachari in connection with the reply notice dated 
the 9th of May would not be protected by the absolute immu- 
nity‘ from liability to an action. But in 1928 the Court of 
Appeal in England seems to have extended the doctrine of 
absolute privilege even to communications between a solicitor 
and a client though not connected with any judicial proceeding 
‘or a necessary step preliminary thereto. In More v. Weaver?, 
Scrutton, L.J., enunciated this view of the law relying on the 
‘observations of Lord Herschell and Lord Bowen in Browne v. 
Dunn3 and on a passage from Fraser on Libel and Slander and 
differing from the view of Darling, J., in Morgan v. Wallis4. 
Ifthe case of Browne v. Dunn’ is examined, it does not seem to 
support the view of Scrutton, L.J. The defamatory matter 
complained of was a statement taken by a solicitor from a 
client for the purpose of obtaining an authority to take pro- 
ceedings against the plaintiff who brought an action for 
defamation against the solicitor. 
What Lord Herschell said was: 

“When communications pass between a solicitor and those who, he 
reasonably believes, will desire to retain him, and to whom he makes a com- 
munication in relation to that, and who do retain him, the whole of these com- 
munications leading up to the retainer and relevant to it, and having that and 
nothing else in view, are privileged communications, that the whole occasion 
is throughout privileged .” 

_ But he in more than one place points out that there was no 
evidence of malice in that case, and throughout, his discussion 
was to establish that the defendant was not actuated by malice 
in uttering or publishing the defamatory matter. Bowen, L.J., 
while affirming the view taken by Lord Herschell in regard to 
the communication as falling within the category of profes- 
sional privilege, observed that he very much doubted whether 
malice destroyed that kind of privilege, unless it was shown 
that what had passed was not germane to the occasion. He 
more than once stated that that point.was not necessary to be 
decided and that he would desire to keep it open. The observa- 
tions in- this case were never understood by the leading text 





1. (1908) 1 K.B. 584 at 588 and 589. 2. (1928) 2 K.B:520. 
3. (1893) 6 Rep. 27. Ji 4. (1917)-33 T.L.R. 495. 
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writers on the law on Libel and Slander except Fraser as- 
establishing that communications between a solicitor and a 
client, once the relationship is established, are absolutely 
privileged. For example, Odgers at p. 246 (4th Edn., 1905). 
cites Browne v. Dunni under the head of qualified privilege. 
This question of absolute privilege came up for discussion 
before the House of! Lords in the case in Minter v. Priest? 
where every law Lord expressed the opinion that the case in 
More v. Weavers required reconsideration. Lord Buckmaster 
there observed : 

“T only desire to add without decision that it does not follow that when 


once the privilege due td the relationship is waived, the privilege of the 
occasion is absolute.” i 


Viscount Dunedin remarked thus: 
“It must be admitted! that the older authorities point rather the other 


way, and that the privilege of solicitor and client has been generally dealt 
with in the books as qualified privilege.” 


Lord Atkin also remarked thus: 


“ The decision considerably extends the protection which up to its date 
had been confined to communications made by Judge, Counsel and witnesses 
in the course of judicial proceedings, and is based upon a view of public 
policy which appears to be somewhat widely stated and is certainly not the 
view accepted in Scotland. I prefer to leave the correctness of the decision. 
entirely open for consideration hereafter in this House.” 


It will be seen that the view of Viscount Dunedin is that 
the older authorities are the other way. A confidential com- 
munication between solicitor and client has always been treated 
under the head of qualified privilege because the communica- 
tion is supposed to have been made in the protection of self- 
interest or by reason of common interest existing between 
the party communicating and the party communicated to. The 
rule is that for the welfare and convenience of societies the 
occasion must be deémed to be prima facie privileged unless. 
it is shown that the. communication was made with an im- 
proper motive. Stréet in his book on the ‘Foundations of 
Legal Liability’, Vol. I, observes thus at page 311: 

“One of the most extensive heads of qualified privilege is found in con- 
nection with communications between individuals concerning matters that are: 
of moment to one or both of the parties. Communications between parties 


occupying confidential relations, as between principal and agent, master and’ 
servant, physician and patient, attorney and client, clergyman and parishoner,. | 








1. (1893) 6 Rep. 27. | 2. (1930) A.C. 558, 
| 3. (1928) 2 K.B. 520. 
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parent and child, are privileged so far as the substance of such “communica- 
tions pertains to matters about which the relation of confidence exists. Here 
the parties have a common interest inthe subject-matter of the communica- 
tion.” 


Odgers in his book-(4th Edn., 1905) at page 230 expresses 
the opinion that: 


“A case laid before a counsel for his opinion is not absolutely privileged; 
at all events, if no writ be yet issued,” 


‘and cites an unreported case Minter v. Brockman. If 
the reason of the rule is examined, this view seems to be 
sound. The doctrine of absolute privilege is, as pointed out 
-by Channel, J., in Bottomley v. Brougham’ based on the fact 
that in the public interest it is not desirable to enquire whether 
the words or acts of certain persons are malicious or not; he 
would prefer to call it a right of the public, the theory being 
“public advantage almost amounting to public necessity”. That 
is why, as already pointed out,a party communicating any 
matter to a solicitor in connection with any judicial proceeding 
or in connection with any necessary step preliminary thereto is 
absolutely immune from an action. Moreover the Court in the 
exercise of its supervision over the judicial proceeding has got 
the means, as already pointed out, to censure or punish the 
party. But no such safeguard is available in the case of 
communications where the matter does not come to Court. The 
privilege relating to a communication between a solicitor and 
client is a very ancient head of privilege in order to encourage 
free intercourse between them and this is the foundation of the 
principle that communications between a lawyer and client 
should not be disclosed without the permission of the client. 
Therefore the law does give an adequate safeguard in protec- 
ting such communications from disclosure. There is no 
reason why, having this protection, they should also be immune 
‘from liability to an action, when the said protection is not 
availed of and the communications are made, not with a view to 
being kept confidential, but intended to be published to a party. 
Every client in seeking legal advice is expected to put before 
‘his legal adviser the true and correct facts on which legal 
advice is sought. Ifthe facts are known to be false to the 
knowledge of the client, he is not really seeking or expecting 
any proper legal advice at all but is attempting to make an im- 
proper use of-the confidential relationship for purposes of his 





1. (1908) 1 K.B. 584. 
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‘own. ‘And’ there’ is neither reason for nor public necessity nor 
public benefit i in according absolute immunity from liability, to 


action to stich communications. That is why thelaw has always 
classed ‘such communi¢atidns, until the decision of the Court of 
Appeal, under the head of qualified privilege so that if the 


communication was not: made. from an indirect motive or 


actuated by a malice, the law gave such communications, the 
protection. The Courts have also dealt with the matter under 
the head of qualified! privilege. In Morgan v. Wallis|,a defa- 
matory matter uttered by a’solicitor in delivering. a.bill of ` 
costs to his client was. held not to be absolutely privileged 
Justice Darling in that case observed. thus: 


“Mr. Lewis Thomas contended that the occasion was absolutely privileg~ 
ed, which means that it’ is like the reports of what passes in, these courts or 
whatis ina legal documeht issued by authority. I cannot see any reason to- 
suppose that a solicitor is endowed with the right to publish whatever he likes. 
about every body provided that it is in a billof costs. : . . .if asolicitor 
puts into his bill of costsimatters not necessary for the information of the 
client in order that he may know for what he is paying, or that he may get 
the bill properly taxed, if there is evidence that he put them i in out of malice, 
then the privilege would be destroyed. ' I know thatl am perhaps giving a 
decision on the point of law to which Lord Bowen referred.. I must give it. 
That is my view about it.” 

I may say that this view is in consonance with that of 
Bramwell, J., in a very early decision Bruton v. Downes? and 
this case has been cited with approval by Folkard in his book 
on “Law of Slander and Libel” at page 98 (also Odgers, 4th 
Edition, 231; 6th Edition, 202). It may be observed that in en 
article on Libel and Slander by Vaugham Williams, L. J., i 
Volume XVIII, Halsbury’ s Lawsof England (Ist Edition), 
paragraph 1254, absolute privilege in connection, with judicial 
proceedings is limited to proceedings at the trial and to the pro- 
ceedings which are essentially steps in judicial proceedings; but 
Lord Hewart, C.J., in the Hailsham: Edition, paragraph 465, 
seems to extend this by including under this head not only state-- 


„ments in pleadings but also communications passing hetween a 
„solicitor and client relying on More v. W eaver3. The editor of 


Salmond on Torts in! the latest edition observes that, it is uncer- 
tain whether the privilege i is absolute or qualified. This i is the 
state of the English Law at present. If the-view which prevailed 
belone the decision of the Court of appeal i in M ore vV, wW cavers: 





1 = ~ m = ig 
te (1917) 33 TLR. 495, 2e ~ (1858-1867) - 1 BY &-F, -668 ; 175 E.R. 899:. 
3. (1928) 2 KiB; 520. 
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is taken, there can be no doubt that the communication made 
by the defendants to Mr. Krishnamachari on the 9th May, 
1927, would come only under.the head of qualified privilege. 


Coming to the Indian decisions, a distinction is drawn 


‘between an action for defamation in a Civil Court and a . 


criminal prosecution for defamation. In regard to the latter 
‘it has been held that the absolute privilege accorded in England 
to a party or a witness or an advocate in connection with 
judicial proceedings cannot apply ; it is only qualified privilege 
‘and it must come within one of the exceptions of S. 499 of 
the Indian Penal Code—vide Tiruvengada Mudali v. Tripura- 
sundari Ammal1, Satish Chandra Chakravarti v. Ram Doyal 
De? and Bai Shanta v. Umrao Amirs. The reason given is that 
‘the law having been codified by statute, the latter must prevail. 
But for civil wrongs there has been no such codification and 
the rule of law that is applicable is justice, equity and good 
conscience. It is no doubt anomalous that in connection with 
the same matter one principle of law should apply for the pur- 
pose of a criminal case and another for the purpose of a civil 
action. But the anomaly is there, and until the Legislature 
intervenes, it must be recognised. However, the rule which is 
now to be applied for the case on hand is the rule of justice, 
equity and good conscience, which has been generally under- 
stood to be the principles of common law in England so far as 
they are applicable to Indian Society having regard to the 
circumstances of the case. But where the principles of 
common law in England are in a state of uncertainty, there 
is nothing to preclude us applying that view of the law which 
is essentially just and equitable (cf. Parvathi v, Mannar4) and 
which is in consonance with the principle on which the doctrine 
of privilege is based. In our opinion the older view of treat- 
ing communications like the one in question under the head of 
qualified privilege ought to be the rule of justice, equity and 
good conscience. Even in England authority is not wanting 
for the view that the doctrine of absolute privilege should not 
be extended (vide Lopes, L.J., in Royal Aquarium and Summer 
and Winter Garden Society, Lid. v. Parkinson’). And -where 
the Indian Legislature has chosen to depart for the purpose of 





| 4. (1926) 51 M.L.J. 112: LL.R. 49 Mad. 728 (F.B.). 
2, (1920)-LAGR. 48-Cal. 388 (S:B.), 3, (1925) I.L:R. 50 Bom. 162:(F.B.). 
4, (1884) LL.R. 8 Mad. 175+ 5. (1892) 1 Q.B. 432 at 451. 
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criminal: law fromthe doctrine of absolute privilege as 
applied by the comnion law of England, it seerns to us that 
the extension made in More v. Weaver! should not be adopted 
here. Therefore the! defendants cannot escape liability for 
their wrongful act unless it is proved that inso doing they were 
not actuated by malice. We have already found that the 
words spoken concerning the 2nd plaintiff were false and made 
from an improper motive. As observed by Lord Esher in 
Royal Aquarium, etc, v. Parkinsons: 


1 
“ If a person on such an occasion states what he knows to be untrue, no 
one ever doubted that he would be abusing the occasion.” 


: eee 7 
Lord Justice Lopes in the same case said: 


“If it be proved thatiout of anger or for some other wrong motive, the 
defendant has stated as true that which he does not know to be true, and he 
has stated it not stoppingjor taking the trouble to ascertain whether it is. 
true or not—stated it recklessly by reason of his anger or other indirect 
motive—the jury may infer that he used the occasion not for the reason 
which justifies it, but fọr the gratification of his anger or other indirect 
motive.” 

Applying this principle to this case, we have no hesitation 
in finding that the defendants were actuated by malice in 
uttering and publishing the matter complained of. | 


In this view, it is unnecessary to deal with the application 
for amendment of the plaint made by Mr. Rajah Aiyar 
requesting leave 7 amend by claiming damages for the 
publication of the defamatory matter to the first plaintiff. 


The only question that remains for consideration is the 


‘question of damages. We thinkin the circumstances of this 


case an award of Rs. 500 would meet the ends of justice. We 
therefore reverse the decision of the learned District Judge 
and pass a decree in favour of the appellant (the second plain- 


-tiff) for the sum of Rs. 500 with interest at six per cent. from 


the date of plaint; The appellant will have her costs both 


there and in the Court below. 


S. V. V. ; ——— Decree reversed. 





1, (1928) 2 K.B, 520. 2. (1892) 1 Q.B. 431 at 443. 


Wye! THE. MADRAS’ LAW. JOURNAL: REPORTS. 353 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
wo a toy) Present =MR. Justice STODART. 
B: Venkatachala Mudaliar ’ © 4° \Petitioner® (Plaintiff) 
Bone ape ' Poole PO i 
The. Coinbutare ee ae & Boedo”, . 
-by itsChairman - , .. Respondent (Defendant). 

-District Municipalities Act.(V of 1920), Ss: 3 (25), 93 (1) (b) and 354— 
Penor absent from the municipality for nearly - six, months—Intention to 
return to the place of residence signified—Whether he must be deemed to be 
residing in the ‘place when he was actually absent—Liability for tax—Decision 
of council—Finality of —Suit in Civil Court does not lie. ~. - 

Where the petitioner had a house within a District Municipality where he 
ordinarily lived and he actually lived there between the ist and 7th April and 
from 9th to 30th September of a particular year though between 7th April and 
‘Oth September he was absent at a hill station, on the question whether he 
should be said to have abandoned his intention of returning when he merely 
signified his intention of being absent at ahill station fora certain periodin 
-order to escape profession tax leviable by the Municipality, 

Held, (1) that though he did not reside for 60 days in the ordinary sense 
of the term under S. 93 (1) (bY, he must be deemed to have resided within the 
Municipality within the meaning of S. 3 (25). 

'(2) I£ the provisions of the Act had-been complied with the decision of 
the council was final and no suit could lie. See S. 354. 


Petition.under S. 23 of Act IX of 1887 praying the High 
‘Court to revise the decree of the Court of the District Munsiff 
of Coimbatore in S. C. S. No. 1400 of . 1935. 

... V. Govindarajachari-and P. Rajeswaran.for Petitioner. 
o. M. Krishna Bharathi for Respondent.. 

The Court delivered the following 

` JupGMentT :— Without seeing the order’ of the Council 
{assuming that there was such an order) it is impossible to 
‘say on what ground the Council justified the levy of profes- 
sion’ tax. on the petitioner, and without knowing that, it is im- 
possible to'say that the’ provisions of the Act have not been 
complied with. “If they have’ been complied with the decision 
-of the Council is final and no suit’ lies, See S. 354 of the Act: 
The lower Court should have I think satisfied - itself onm this 
point. 

However that may be, I agree with the lower court’s 
oe on the merits. 

“Petitioner has a house in Coimbatore where he ordinarily 
lives and he actually lived in the Municipality from Ist to 7th 


April and from 9th to 30th September. Between 7th April and 
eo a E 
* C. R. P. No. 563 of 1936. 7th January, 1938. 
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9th September he was absent at Coonoor. That -has been so» 
found by the learned District Munsiff. Before going to Coonoor 
he informed the Municipal Commissioner that he intended to- 
be absent from the 7th April till about the end of August. z 
Under S. 93 (1) (b) a person who in any half year resides in. 
the Municipality for not less than sixty days shall pay a half 
yearly profession tax on income from pension or investments. 
Petitioner did not reside in the Municipality for 60 days in the- 
ordinary sense of the term. Did ne reside in the sense defined. 
in S. 3, sub-S. 25? 


Sub-S. 25 is 


“A person is deemed tò reside in any house if he sometimes uses any- 
portion of itas a sleeping apartment.” 


and 


1 
“Ts not deemed to cease to reside in any such house merely because he is- 
absent from it if he is at liberty to return at any time and has not abandoned 
his intention of returning.” 


It is the last clause which has to be construed. Had ha 
petitioner ceased to reside in his house within the meaning of 
this clause during the whole of the period 7th April to 9th. 
September. 


There can be no doubt that he was at liberty to return at 
any time as he had not let the house to any one else; so the 
only question is whether the second part of the clause appliesy. 
Leaving out the words about liberty to return, the clause reads 
a person isnot deemed to cease to reside in any such house merely 
because he is absent from it if he has not abandoned his inten- 
tion of returning. Can a man be said to have abandoned his. 


` intention of returning when he merely signifies his intention of 


being absent at a hill station for a certain period? I do not 
think so. All that the petitioner said here was that he might. 
reoccupy the house about the end of August. 

I, dismiss the petition with costs. 


\ 
i 


K. C. aa Petition dismissed.. 


I1] THE MADRAS LAW JOURNAL REPORTS. 355 


IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 
Present :—Mr. Justice Panprane Row. 
The Secretary of State for India in 
Council, represented by the Collec- 


tor of Madura .. Appellant* (Defendant) 
Uv. ` 
Muniappan Chetti and others’ .. Respondents (Plaintiffs 
2 to 6). 


+ Water sources—Customary source of irrigation altered and new source 
assigned by Government—Ryot entitled to the customary supply of water— 
His making arrangements to secure his rights—-Penal cess levied—Claim for 
damages allowable—Madras Irrigation Cess Act (YH of 1865), S.1, sub-S. 
(b), proviso 2, 

Where a suit was filed for a declaration that the plaintiff was entitled to 
irrigate his registered wet fields with water flowing from a Sluice No.3 and 
for a refund of the penal water rate with interest that was collected from 
him by the revenue authorities, and the concurrent findings of the Courts 
below were that the plaintiff was entitled as of right to irrigate his regis- 
tered wet fields with water from Sluice No.3 and that it wasimpossible to 
irrigate lands with water from Sluice No. 2 assigned by the Government, on 
the questions whether (1) that no declaration should have been given because 
of the Crown’s prerogative to alter and to assign sources of irrigation at its 
own pleasure, and (2) that the respondents were not entitled to refund the 
penal water cess collected at the time it was levied as there had been no 
previous adjudication by a Civil Court as to the source of water and at most 
they were entitled to mere damages, 

Held, (1) that while the Government is entitled to supply water from 
such source as it thinks proper, this right is subject to the condition that 
the ryot who is entitled to get water for his wet fields gets his accustomed 
supply of water from the usual source as long as Government does not make 
an efficient alternative provision. This is according to law laid down already. 

Fischer v. Secretary of State for India in Council, (1908) 19 M.L.J. 131: 
LL.R. 32 Mad. 141; Basavana Gowd v. Narayana Reddi, (1930) 61 M.L.J. 563: 
LL.R. 54 Mad. 793 at 798 and Secretary of State v. Nageswara Aiyar, (1936) 
71 M.L.J. 268, followed. 

(2) That even assuming that at the time the cess was levied it was not 
illegal, the plaintiff should not take water in defiance of Government’s order 
but was entitled to damages, because diminution in the. accustomed supply 
of water for his lands would be affecting him. 

If the words ‘has been’ found in the second proviso to S. 1, sub-S. (b) of 
the Madras Irrigation Cess Act was to be construed as indicating that a pre- 
vious adjudication of a Civil Court should have been given in order to 
enable a plaintiff to seek refund of penal cess from the Government it would 
mean that during the pendency of a civil suit the ryot who is found later to 
have been merely exercising the right given to him by law, namely, of irriga- 
ting his lands from the customary source, would be legally liable to pay penal 
water cess, and his only remedy would be to institute a suit for damages. 
Such a construction would be hard on the ryot. Moreover prima facie the 
legislature did not intend the penal cess to be allowed to be levied in cases 
where the ryot is only exercising his undoubted rights. 
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Secretary o Secretary of State v. Narayanaswamt Pillai, A.LR. 1936 Mad. 692, refer- 
of State red to. f : 
for India Appeal against the decree of the Court of the Subordinate 


in Council 
v 


v. Judge of Dindigul in A. S. No. 5 of 1935, preferred against 
Moonen the decree of the Court of the District Munsiff of Periyakulam 
in O. S. No. 155 of 1931: ° 
The Government Pleader (K.S. Slats Aiyangar) 
for Appellant. 
K. Rajah Aiyar,, T. P. Gopalakrishna Aiyar, and T. R. 
Sangameswara Aiyar | for Respondents. 


E . E The Court deliveted the following 


JUDGMENT. ~ This second appeal arises out of a sutit 
instituted by one Muniappa Chettiar, who died during the 
pendency of the suit and who is now represented by his legal 
representatives, the respondents in the second appeal. The 
suit was fora declaration that the plaintiff was entitled to 
irrigate his registered wet fields with water flowing from what 
may be briefly described as Sluice No. 3 and for refund of the 
penal water rate with interest that was collected from him by 
the revenue authorities for fasli 1339. The source of irriga- 
tion assigned to the wet fields in question was Sluice No. 2 and 
the plaintiff’s case was that it was impossible to irrigate his wet 
fields in this manner, namely, from Sluice No. 2, for the simple 
but sufficient reason that the level of the sluice as well as the 
channel taking from it was lower than the level of the wet 
‘fields. The plaintiff’s case also was that he had been irrigat- 
ing his wet fields for many years past according to custom, 
that the assignment of Sluice No,2 for his lands was objected 
to by him on several occasions and that the revenue authorities - 
‘did not give him any redress. - Both the Courts below have 
-found that the substantial foundation of the plaintiff’s case is 
true, namely, that he is entitled as of right to take water from 
Sluice No. 3, and that it is impossible to irrigate his registered 
„wet fields with water from Sluice .No. 2, which was assigned 
to him by the revenue'authorities. These concurrent findings 
of fact have not been questioned in this second appeal. 


The points argued on behalf of the Secretary of State for 
‘India in Council are (1) that no declaration should have been 
“given i in favour of the, plaintiff because of the Crown’s pre- 

rogative to alter andito assign sourcesof irrigation at its 
pleasure, and (2) that the respondents are not entitled to refund 
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of the penal water cess collected from them because at the time 
the cess was levied the levy was legal as there had been no 
adjudication by a Civil Court as to the source of irrigation in 
-respect of the plaint lands, and that at the most the respondents 
would be entitled only todamages. As regards the first point, 
there is really very little substance in it because the declaration 
given by the Subordinate Judge is not unconditional or 
absolute but subject to a condition, namely, that the respondents 
are entitled to take water from Sluice No..3 only so long 
as the Government does not make an efficient alternative pro- 
vision. This declaration is in my opinion in accordance with 
law. It is well settled—-vide Fischer v. Secretary of State for 
India in Councill, Basavana Gowd v. Narayana Reddi? and the 
‘Secretary of State v. Nageswara Aiyar8—that while the Govern- 
ment is entitled to supply water from such source as it thinks 
“proper, this right is subject to the condition that the ryot who 
is entitled to get water for his registered wet fields gets his 
accustomed supply of water. As was observed in Basavana 
Gowd v. Narayana Reddi2: 


“Government by undertaking that the obligation to supply him with 
water also undertakes that it shall be at his disposal by the usual and cus- 
temary method, that is, by channel constructed either by Government or by 
the ryot or both, until and unless some other method is adopted.” 

Then again at page 799 it was observed that 

“ While the wet rj ot cannot insist as against Government that he has any 
right to have bis supply carried by any particnlar channel and cannot object 
to Government altering the channel of supply, he has aright as against other 
wet ryots and even, subject to Government’s right to give him an equally 
efficient supply, as against Government to the protection of law for that 
supply once it has passed into the channel at present ear-marked for his 


supply.” 

I am therefore of opinion that the declaration made by the 
lower appellate Court, namely; that the plaintiffs are entitled to’ 
get water from Sluice No. 3 subject to the conditionmentioned 
therein, is according to law: 


As regards the second point, stress is laid by the learned’ 


Government pleader on the words “has been” found in the second“ 


proviso to S.1, sub-S. (b) of the Madras Irrigation Cess 
Act. It is contended that the use of the perfect tense indicates 


that so long as there has been no actual adjudication by a Civil 





1. (1908) 19 M.L.J. 131: LL.R. 32 Mad. 141. 
2, (1930) 61,M.L.J.563: T.L.R. 54 Mad: 793 at 798. 
: . 3. (1936) 71 M.L.J. 268. 
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3 1 
Court as to the sourcel of irrigation for any particular wet land, 
the levy of a penal water cess would be legal even though it is 
subsequently decided by a competent Civil Court that what the 
ryot had done was merely to act according to his rights. Re- 
ference may be madejin this connection to the observations in 
Athlumney, In rel, regarding the partiality of legal draughtsmen 
for the use of the perfect tense. If this contention is accepted 
it would mean that during the pendency of a suit in the Civil 
Court the ryot, who is found later on to have been merely 
exercising the right given to him by law, namely, of irrigating 
his lands from the customary source, would be legally liable to 





- pay penal water cess, and his only remedy would be to institute 


a suit for damages, after his right has been declared in a 
previous suit; if the ‘decision of the previous suit takes more 
than the time allowed! by the law of limitation for the suit for 
damages even this remedy would be lost to him. The further 
result would be that the ryot would either have to raise a dry 
crop or leave the land waste if a dry crop cannot be grown 
and there would be loss to the public by reason of the less 
production of food grains, and the Government would certainly 
have to pay damages'subsequently thus causing another and 
an additional loss to the public. Moreover, it appears to me 
prima facie that penal cess was not intended by the legislature 
to be allowed to be levied in cases where the ryot is only 
exercising his undoubted rights; in other words, that the ryot 
was to be penalised for doing nothing more than exercising 
his undoubted rights.! It is, however, not quite necessary for 
me to decide this question definitely and I shallassume for the 
purpose of this second appeal that the contention of the 
learned Government Pleader is right and that at the time the 
cess was levied it was not illegal. Even then it is not contended 
that the plaintiff would not be entitled to damages; in fact, the 
law as laid down by , Wadsworth, J., in Secretary of State v. 
Narayanaswami Pillaiz (which decision was no doubt reversed 


on appeal on another ground altogether) has been accepted by, 


the learned Government Pleader. Wadsworth, J., was of 
Opinion that: 
“The words adjudged by the competent Civil Court in s. 1 16), proviso 2 


of the Madras Irrigation Cess Act, refer to an adjudication prior to the use 
of the water, and that it is dot open to a Civil Court to say that, though there 





1. (1898) 2 Q.B. 547. © 2. ALR. 1936 Mad. 692. 
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‘has been an unauthorised user of water, the revenue authorities ought to 
‘have authorised this user and therefore a decree will be passed against the 
“Government.” i 
He was of opinion that if as the result of a change in the 
-source of supply made by the Government there was a diminu- 
tion in the accustomed supply, the remedy of the plaintiff was 
‘not to take water in defiance of the order of the Government 
but by a proper proceeding to seek redress for the damages 
done by the change in the prescribed manner of irrigation. It 
-is therefore conceded that the plaintiffs are entitled to damages. 
‘On the question of the amount of damages there is no finding 
by either of the Courts below, and in these circumstances the 
earned Government Pleader after addressing the Collector of 
Madura states that the damages payable to the plaintiffs would 
be Rs. 675-8-0 and no more. This amount is no doubt less by 
.a small amount than the amount of the penal cess, the refund 
-of which has been allowed by the lower appellate Court. The 
dearned Advocate for the respondents has agreed to accept 
this amount of Rs. 675-8-0 as the correct amount of damages 
-caused, as he thinks it is not. worthwhile to have the matter 
sent down for a finding. As the respondent’s advocate has 
-agreed to this amount, I shall allow only this amount instead 
-of the amount allowed by the lower appellate Court, though, 
‘in my opinion, the attitude taken up on behalf of the Govern- 
ment is hardly to be commended. In fact, the suggestion made 
‘by the learned Government Pleader was that the refund of 
Rs. 719 which was allowed by the lower appellate Court might 
be affirmed provided the plaintiffs are made to pay the costs 
-of the Government both in the original Court as well as in the 
lower appellate Court and in this Court.. This suggestion is, if 
I may say so, quite unreasonable because there is no reason 
why the plaintiffs should not only not get their own `costs but 
‘be made to pay the costs of the Government when they have 


‘succeeded and when it is clear that they have been the victims > 


-of arbitrary action by the revenue authorities who have assigned 
ito them a source of irrigation from which no water can 
‘possibly flow to their fields, and who have given them no 
‘redress whatever in spite of the petitions addressed to them. 
It can hardly be doubted that the Legislature never intended 
‘that the powers given to the revenue authorities to levy penal 
water cess should be exercised in an arbitrary and unjust 
manner. However, as the respondent’s advocate has agreed, in 
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order to avoid -further ‘trouble to accept the amount of 
Rs. 675-8-0, which according to the Government’s case is the 
amount of damages, the decree of the lower appellate Court 
will be modified by allowing this amount instead of Rs. 719 
allowed by the lower appellate Court. Subject to this modifica- 
tion, the second appeal fails and is dismissed with costs. 

Leave to appeal is refused. 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 

PRESENT :—Mr. Justice BURN. 
K. V. Venkataramanier and another .. Petitioners (Accused) 
U. : t 
Varadarajulu Chetty : .. Respondent Eee 
plainant). 

Criminal Procedure Code (V of 1898), S. 190 (1) (c)—Scope—Case begun 
as summons case—Magistrate finding warrant case procedure to be äppiscdbie 
—Continuance of trial ` 

S. 190 (1) (e), Criminal Procedure Code, is concerned with extra- 
judicial information, knowledge or suspicion and it has nothing to do with 
knowledge gathered by a Magistrate in open Court from the evidence of 
witnesses given duringa trial. Ifa Magistrate begins a trial as a Summons 
Case and then finds that an offence triable only by Warrant Case procedure 
has been committed, he is hound to apply Warrant Case procedure thence- 
forward and he is notin any way disqualified from proceeding with the trial.. 
' Rajaratnam Pillai, In re, (1236) 70 M.L.J. 340: IL-R. 59 Mad, 442, dis- 
sented from, 


Case referred for ‘tie orders of the High Court under 
S. 438 of the Criminal Procedure Code by the District Magis- 
trate, Salem, in his letter dated 9th December, 1937, against 
the order of the Stationary Sub-Magistrate, Omalur, dated 
12th October, 1937, framing charges against the accused in 
C. C. No. 836 of 1937. 

The facts of the case appear from the following order of. 
reference: In this case.the petitioners were complained against in 
respect of offences under Ss. 430 and 352, Indian Penal Code, that: 
is that the petitioners dug a channel in the complainant’s land and. 
when he objected, he was beaten. The petitioners themselves on. 
the same day laid a complaint against the respondents for the same. 
offences, that is, that they filled up their own channel and when. 
this was objected to, they were beaten. The Sub- -Magistrate,. 
however, took both complaints on file under Ss.426 and 352, Indian. 
Ree Se eh er ee eee 





* Cri. R. C. No. 994 of 1937 14th April, 1938, 
Case Ref. No. 55 of 1937 f 


and ; 
. Cri. R. C. No. 3 of 1938. 
> Cri. R. P. No. 3 of 1938. 
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Penal Code, and adopted summons procedure, After hearing the 
prosecution evidence in the first case, the Sub-Magistrate decided 
that an offence under Ss. 430 and 352, Indian Penal Code, had been 
made out and framed a charge under S. 430, Indian Penal Code, 
and S. 352, Indian Penal Code, thus converting the summons pro- 
cedure into warrant procedure, In the other case, defence was 
called for, The vakil for the petitioners in applying fora transfer 
of the case urged that under S. 435, Criminal Procedure Code, read 
with S. 438 (1) the case might be referred for the orders of the 
High Court, as an illegality had been committed which could not 
be cured by a mere transfer. He relied upon the ruling in 
Rajaratnam Pillai, In rel, in which it was held that once a Magis- 
trate had taken cognisance on-a summons case, he cannot convict 
the accused for anything but an offence triable as a summons case. 
This ruling appears to apply to this case (C. C. No. 836 of 1937) 
on the file of the Stationary Sub-Magistrate, Omalur. The proce- 
dure adopted by the Sub-Magistrate appears to be illegal, as 
following the ruling quoted above,.I consider that he was preclud- 
ed under S. 246, Criminal Procedure Code, from framing a charge 
for an offence not triable as a summons case. Relying upon the 
same ruling, the vakil for the petitioner also argued that since the 
Magistrate after recording the sworn statement took the case on 
file only under S. 426 and S. 352, Indian Penal Code, it must be 
held that he took cognizance of an offence under S. 430, Indian 
Penal Code, not upon receiving a complaint of factsas contemplat- 
ed in S. 190 (1) (a) but upon information received from witnesses 
as contemplated in S. 190 (1) (c) and that therefore the Magis- 
trate ought to have informed the petitioner that he had the right to 
be tried by another Court. This contention seems to be in accord- 
ance with the view held in the penultimate paragraph of the 
ruling in Rajaratnam Pillai, In rel. It appears therefore that the 
Magistrate should have followed the procedure laid down inS. 191, 
Criminal Procedure Code, 

T. Krishnaswamy Aiyangar for Petitioners in Cri. R. C. 
No. 3 of 1938. 

K. Narasimha Aiyangar for Respondent (Complainant in 
Cri. R. C. No. 3 of 1938). 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown in both cases. 

The Court made the following 

ORDER.—I am unable to accept this reference. With all 
respect to King, J., I am unable to follow the reasoning in 
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Rajaratnam Pillai, In irel. S. 190 (1) (c), Criminal Procedure 
Code, is concerned with extra-judicial information, knowledge 
or suspicion and it has nothing (in my opinion) to do with 
knowledge gathered by a Magistrate in open Court from 
the evidence of witnesses given during a trial. If a Magistrate 
‘begins a trialasa Summons Case and then finds that an offence 
triable only under Warrant Case procedure has been committ- 
ed, he is, Í think, bound to apply Warrant Case procedure 
thenceforward and he is not in any way disqualified from pro- 
ceeding with the trial; Let the papers be returned and the case 
proceed. | 


B. V. V. Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. ‘Justice Mapmavan Narr anD MR. 
Justice STODART. 





Venkadari Somappa `.. Appellant* in both (Counter- 
Petitioner) 
v. ' 
The Official Receiver of Bel- 
lary .. Respondent in both (Peti- 
tioner). 


Provincial Insolvency Act (V of 1920), S. 54—Date of transfer—-Date of 
registration not execution material—Unregistered document of transfer— 
Whether can be construed as agreement to convey—Registration Act (XVI of 
1908 as amended), Ss. 45 and 47. 

For the purpose of S. 54 of the Provincial Insolvency Act the date of the 
transfer is the date of the registration of the document and not the date of 
its execution, and the transfer cannot be ante-dated by the operation of S. 47 
of the Registration Act. 

Muthiah Chettiar v. Official Receiver of Tinnevelly District, (1932) 64 
M.L.J. 382 and Iswarayya v. Subbanna, (1934) 67 M.L.J. 380, followed. 

An unregistered document of transfer is not of itself sufficient to sup- 
port a suit for specific performance of an agreement to transfer. The law 
on this point isin no manner modified by the new proviso to $.49 of the 
Registration Act. 

Venkatasami v. Kristayya, (1893) 3 M.L.J. 169: I.L.R. 16 Mad. 341 and 
Satyanarayana v. Chinna Venkatarao, (1925) 50 M.L.J. 674: LL.R. 49 Mad. 
302, relied on, 

Appeal against the order of the District Cant of Bellary 
dated 20th December, 1935 and made in I. A, No. 251 of 1934. 


in I. P. No. 53 of 1933 and appeal under cl. 15 of the Letters 





` (1936) 70 M.L.J. 340: LL.R. 59 Mad, 442, 


ue 2 of 1936 and i 25th November, 1937. 


*AL,ALOLN 
L. P. A. No. 96 of 1986. 
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Patent against the order of the WHon’ble Mr. Justice 
K. S. Menon, dated Ist September, 1936 and made in C. M. P. 
No. 508 of 1936 in the said A. A. O. No. 72 of 1936 on the 
file of the High Court. 


B. Somayya for Appellant. 
V. S. Narasimhachariar for Respondent. 
The Court delivered the following 


JupGMENT.—The appeal is against the order of the learned 
District Judge of Bellary, passed in insolvency declaring void 
a mortgage executed by the insolvent in favour of the appel- 
lant. The Official Receiver attacked this mortgage both under 
Ss. 53-and 54 of the Provincial Insolvency Act. The learned 
District Judge however declared it void on another ground, 
namely, that it was completed after the insolvency petition had 
been presented and after the appellant had come to know of 
that fact. On the face of it the mortgage-deed was executed 
on the 5th March, 1933. It was presented for registration on 
the 27th June in the office of the Sub-Registrar. The mort- 
gagors denied registration and the Sub-Registrar held an 
enquiry and finally refused to admit the document to registra- 
tion. On appeal to the District Registrar the latter directed 
the document to be registered and this was finally done on the 
lith December, 1933; under the provisions of S. 75 of the 
Indian Registration Act (XVI of 1908). Meanwhile on the 
28th August, 1933,the mortgagors had presented their insolvency 
petition and they were adjudicated on the 11th January, 1934. 
Admittedly the appellant knew of the presentation of the 
insolvency petition when he was conducting proceedings under 
Ss. 73 to 75 of the Registration Act to get the document 
registered. The learned District Judge held that this mortgage 
was effected between the date of the presentation of the petition 
and the date of adjudication, that it was in favour of a man 
who at the time knew of the filing of the petition and that it 
was therefore liable to be set aside. It is hardly necessary for 
us to say that on the facts assumed by the learned District 
Judge he was clearly right. Transfers effected after the petition 
has been filed are if the transferor is ultimately adjudicated 
insolvent void as against the Official Receiver. That is the 
effect of S. 28, sub-Ss. 2 and 7 of the Provincial Insolvency 
Act. And it would obviously be absurd if an insolvent could 
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effectively transfer his property after he had filed his petition 
and thus deprive the Court of. its power to administer the 
property for the benefit of the whole body of creditors. S. 55: 
of the Act protects a transferee for valuable consideration who 
takes the transfer without knowledge of the pendency of the 
insolvency petition—;which was not the case here. But the 
learned District Judge as the basis of his finding assumed that 
the date of registration, was the 11th December, 1933, the 
date when the document was registered under S. 75 (2) of 
the Indian Registration Act. We think however that he should 
have applied the is of S. 75 (3) tothe case. That 
sub-section is: 


“Such registration [that is, registration effected by the order of the 
District Registrar under 'S. 75 (2)] shall take effect as ifthe document had 
been registered when it was first duly presented for registration.” 


The mortgage in this case must therefore be deemed to: 
have been registered|on the 27th of June. And on the 27th 
June, no insolvency petition had been presented. The insolvency. 
petition was as we Have said presented on the 28th August: 
On this footing the case is merely an example of the case 
where the Official Receiver prays for the annulment of a 
transfer effected before the filing of the insolvency petition. 

. Now since the transfer cannot be regarded as void for the 
reasons stated by the learned District Judge, it remains to be 
considered whether it can be avoided under S. 53 or S. 54 of 
the Provincial Insolvency Act. It so happens that the learned 
District Judge has, yiewing the transaction as a contract to 
mortgage, taken up for consideration the question whether it 
was entered into with the intention of preferring the mortgagee 
over the other creditors of the insolvent. He has come to the 
conclusion that it was so intended. There is therefore sufficient 
material before us to enable us to come to a conclusion on the 
point, namely, whether thistransfer shouldbe deemed fraudu- 
lent and void as against the Receiver. The two points we have 
to consider are: 


1. Was the mortgage effected with the intention of giving the mortgagee 
a preference over the other creditors, and 
2. Was it effected within the three months next preceding the presenter 
tion of the insolvency petition. 
Before examining these points however it should first be 
explained why the learned District Judge having found that 
there was no mortgage prior to the insolvency petition thought 
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it necessary to’ adjudicate the case under S. 54. He did so 
because he thought that the document executed on 5th March, 
1933, even if it had never been registered could have been put 
forward by the appellant as against the Official Receiver as 
the basis of a motion to compel the Official Receiver to 
complete. a contract to mortgage. The learned District Judge 
says in para. 5 of his judgment: 


“Tf the mortgage was set aside for the reasons given above (that is, 
because it was effected during the pendency of the insolvency petition) it 
would still be open to the counter-petitioner to apply to the Court to instruct 
the Official Receiver to complete the contract to mortgage. Evidence has 
therefore been let in in order to avoid further proceedings, etc.” 


Now the learned District Judge in the first place appears 
to have overlooked the fact that regarded as a contract to 
mortgage the document executed on the 5th March, 1933, was 


immune from attack under S. 54. The Insolvency Petition ` 


was as we have said presented on 28th August. The only 
transactions that could have been avoided under S. 54 were 
transactions effected on or after the 28th of May, that is, 
within the three months next preceding the filing of the petition. 
But apart from that we wish to observe that in our opinion that 
it was not open to the appellant to set up the document of the 
5th March as a contract to mortgage. We note in passing that 
the appellant in his formal answer to the Official Receiver’s 
petition never raised this question nor has he done so in his 
grounds of appeal to this Court. We would also note that the 
existence of such a contract would be no bar to the Official 
Receiver selling the property though it might furnish a cause 
of action in a suit for specific performance. The existence of 
such a contract does not constitute a danger which the Official 
Receiver is bound to forestall by an application under S. 54. 
Was the document executed on the 5th March a contract 
to mortgage which the mortgagee could enforce? ‘The learned 
District Judge has as we have said held that it was, and we 
think that he was wrong. It is well-settled law in this Presid- 
ency. that an unregistered document of transfer is not of itself 
sufficient to support a suit for specific performance of an agree- 
ment to'transfer. If an instrument-is executed in my favour, 
which is, in terms, and is intended to be, a transfer of 
immovable property then provided it is a document which is 
required to be registered I inust in order to give it validity get 
dt registered by employing -the procedure laid down in the 
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Registration Act. It is not open to me to ignore the provisions. 
of the Registration Act and, treating, the instrument as a con- 
tract to transfer—which it is not-—compel the transferor to- 
execute a formal transfer—which he has already done. That 
is the effect of Venkatasamiv. Kristayyai, which was recently 
followed and affirmed in Satyanarayana v.Chinna Venkata- 
row2, In the latter case Coutts-Trotter, C.J., said: 


“I should have thought it very vicious method of construction to say that 
a document which purports to be one thing is to be allowed to be treated as a. 
valid document of a different order altogether.” 

Mr. Somayya for the appellant contends that the new pro-- 
viso to S. 49 of the Indian Registration Act has changed all 
that. 

S. 49 (c) is 

“No document required to be registered shall be received as evidence of 
any transaction affecting any immovable property comprised therein unless it. 
has béen registered.” 

And the new proviso ts: 

“Provided that an unregistered document affecting immovable property 
and required to be registered may be received as evidence of a contruct in a 
suit for specific performance or as evidence of part performance of a contract- 
for the purpose of S. 53-A of the Transfer of Property Act.” 


But that is not the same thing as saying that the unregis- 
tered instrument is itself the contract. In the present case it 
is not established that any separate agreement to mortgage was- 
entered into prior to the execution of the mortgage deed, to- 
prove which, the mortgage deed might have been tendered in: 
evidence. 

We are now ready to examine the substantive question 
which we think arises for decision, namely, whether this mort- 
gage is one which should be annulled under S. 54 of the- 
Provincial Insolvency Act. Two points as we have said arise, 
(1) was it, as the learned District Judge hasheld, a preference. 
of the appellant over the other creditors and executed with. 
that intention and (2) was it effected within three months next 
preceding the presentation of the insolvency petition. The- 
second point presents some difficulty. The date of execution 
was the 5th March, 1933 and the date of registration was the 
27th June. If the former date is taken as the date of the- 
transfer then the transfer cannot be impugned under S. 54.. 
And Mr. Somayya contends that by the operation of S. 47 of 








1. (1893) 3 M.L.J. 169: I.L.R. 16 Mad. 341. 
2. (1925) 50 M.L.J. 674: LL.R. 49 Mad. 302, 
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the Indian Registration Act it is the date of execution which 
must be taken as the date of the transfer. That section is, 

“A registered document shall operate from the time from which it would 
have commenced to operate if no registration thereof had been required or 
made and not from the time of its registration.” 

Applying this principle to alienations of property made by 
dishonest debtors in anticipation of insolvency we get the 
somewhat anomalous position that the debtor can register such 
transfers of his property to-day and file his petition to be 
` adjudicated insolvent to-morrow and the alienations, however, 

fraudulent they may be within the meaning of S. 54, cannot be 
attacked under that section if they were executed more than 
three months ago. For the respondent it is argued that prior 
to registration there was no transfer and nothing for the Court 
to annul. To which however the learned counsel for the 
appellant replies that a person who has obtained an executed 
document from the debtor is justified in believing that it cannot 
be set aside when three months have elapsed and no insolvency 
petition has been filed; and in that belief, can proceed to have 
‘it validated by registration. 


The short question is, for the purpose of S. 54 of the 
Provincial Insolvency Act is the transfer to be regarded as 
having been made on the date of execution of the document or 
on the date of its registration. After mature consideration we 
have come to the conclusion that the date of the transfer is the 
date of registration and that for the purpose of this section the 
transfer cannot be ante-dated by the operation of S. 47 of the 
Indian Registration Act. By the definition in S.5 of the 
Transfer of Property Act a “transfer of property” is ‘an act 
by which a living person conveys property”. And by S. 59 
when the transfer is a mortgage securing Rs. 100and upwards 
it can be effected only by a registered instrument signed by the 
mortgagee and attested by at least two witnesses. Using the 
words of .S. 54 of the Provincial Insolvency Act, when we say 
that a transfer by way of mortgage is “deemed fraudulent and 
void” we must mean that it is the act of conveyance constitut- 
ed by the registration of a duly executed instrument, which is 
void. Butif the registration is void there is no question of 
S. 47 of the Indian Registration Act operating to validate the 
document as from the date of execution. The matter we think 
is clear if it is remembered that it is the act of the transferor 
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which is liable to be deemed fraudulent and ‘void undet S. 54 
of the Provincial Insolvency Act, and that that Act includes 
the registration of the instrument either-by the transferor pre- 
senting it for registration himself or delivering to a person who 
is competent to present it under S. 32 of the Registration Act, 
If he does so and the instrument is registered, he is doing 
something which is void if an insolvency petition is presented 
within three months, provided ‘that is to say the transfer is 
intended to prefer the transferee over other creditors. And if 
the registration goes, ‘there is no transfer. It follows we think 
that such instruments of transfer can be impeached under 
S. 54 of the Provincial Insolvency Actif the registration is 
effected within the thtee months next Brecenins the presenta- 
tion of the insolvency petition. 

As against this position, Mr. Somayya for the. appellant 
advances the argument that in the facts of this parti- 
cular case the act of registration is not the act of the 
transferor. Here it! will be remembered the transferors 
denied execution and the document was finally registered 


‘under S. 75 of the Indian Registration Act. We do not think 


however that this makes any difference. Let us look again 
at the definition of transfer in S. 5 of the Transfer of Pro- 


-perty Act. Transfer ‘means “an act by which a living person 


conveys property.” Can it be said that the transferor does not 
convey the property when the registration which is an essential 
part of the conveyance is effected against his will? We think 
not. But if the transferor conveys the property he must be 
held to have done everything necessary to the conveyance. The 
registration therefore isin effect the act of the transferor. 
Practically speaking when he has duly executed the document 
and with the intention that it should be registered has delivered 
it to the transferee—who is entitled to present it for registration 
.—he has irrevocably consented to the registration, and when on 
account of his subsequent denial of execution the document 
is ultimately registered under S. 75- of the Registration Act, 
that registration must: be held to have been effected on his 
behalf and with his consent. 

We must add that the view we have taken of the applica- 
tion of S. 54 to transfers of this kind, namely; where the ‘date 
of execution is more, and the date of registration is less, than 
three months before the presentation of the insolvency petition 
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is not without authority. One of us sitting as a single Judge 
came to the same conclusion as we have come to know in the 
case of Muthiah Chettiar v. O ficial Receiver of Tinnevelly 
District!. The finding on this point is as follows: 

, “In a case like the present up to the date of registration there can be no 
valid transfer . . . under S. 59 of the Transfer of Property Act. If 
the time was to run from the date of execution of the document the object 
of S. 54 (of the Provincial Insolvency Act) could easily be frustrated. A 
dishonest insolvent has only to date such’ fraudulent transfers with a date 
more than three months prior to the filing of the petition and then they 
‘cannot be avoided under S, 54.” 

Then a similar point was decided by a Bench of this Court 
in Iswarayya v. Subbanna2. There the question was whether 
an insolvency petition presented by a creditor could be founded 
on a transfer which had been executed more than, but register- 
ed less than, three months before the presentation of the 
petition. That judgment also was delivered by one of us, the 
same Judge who decided the case previously cited. The 
finding is: 

' “Ex, Cinthe present case cannot be considered an act of insolvency 
unless a valid transfer of property was made by that document and sucha 
valid transfer could be said to have been made only when the document was 
registered. In our opinion therefore the act of insolvency can be considered 
to have taken place on 13th February, 1930 (the date of registration of the 
document).” 

Mr. Somayya contends that these decisions have been 
overruled in .the Full Bench case Chenchuramana v. Aruna- 
chalam3. But that case dealt with quite a different point. The 
question-there was whether an insolvency petition presented by 
a creditor onthe opening day after the recess of the Court 
could be founded on a transfer which had become more than 
three months old during the recess. There was no question 
there of a conflict between the date of execution and the date 
-of registration as constituting the date of the transfer for the 
purpose of S. 9 (1) (c) of the Provincial Insolvency Act. 
‘On the contrary the learned Chief Justice i in pating the facts 
-of the case said: 

“This act of insolvency admittedly occurred more than three months 
‘before the.date of the presentation of the petition.” (Page: 795.). 

_ Lastly we have’ to considér whether the learned ' District 
Judge’s finding on ihe merits of the case canbe supported. It 
CR aean 64 M.L.J. 382 0 T 1O (1934) EI 380. 

yan : (1935): 69 M.L,J. 283: LL.R 58 „Mad. 794 (F.B,).. - : 
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is true as we have explained that he treated the transaction not 
as a valid mortgage but as a contract to mortgage which could 
be enforced, against the Receiver. But his findings of fact 
apply equally to the transaction considered asa completed 


mortgage. 


The learned District Judge has very fairly summed up the 
evidence on the point in paragraphs 6 and 7 of his judgment. 
In January, 1933, a creditor of the Insolvents had filed suits 
and attached their property. The Insolvents saw that their 
property was going to be brought to sale and that there were 
many other creditors ‘whom they could not hope to pay. It was 
in these circumstances that the mortgage was executed to the 
appellant in March for Rs. 10,000 of which Rs. 9,201 represent-. 
ed money already due or alleged to be due to the appellant. 
The learned Counsel for the appellant points out that the pro- 
perty mortgaged was'by no means all the property of the insol- 
vent and that there was other property which has realised 
Rs. 12,000. This is true. But the debts admitted to proof 
amounted to Rs. 51,240. Besides the Rs. 9,200 odd alleged to- 
be due to the appellant, claims to the extent of Rs. 42,000 had 
to be satisfied. It has not been suggested that the value of 
the unmortgaged property, namely, Rs. 12,000 plus the value of 
the equity of redemption of the mortgaged property consisting 
of lands and a house comes to anything like Rs. 42,000, On. 
the contrary it is in evidence thatat the Official Receiver’s sale 
the price fetched per acre of land was between Rs. 35 and 
Rs.40. At the higher figure the vaiue of the lands alone which. 


‘were comprised in the mortgage would be only Rs. 4,860, and 


it is not likely that the house which was also included in the 
mortgage would be worth more than Rs. 6,000. Little if any- 
thing therefore remained out of the equity of redemption of 
the mortgaged property to meet the claims of the other credi-. 
tors. The mortgage did in fact operate to the substantial. 
detriment of the latter. Mr. Somayya . however contends. 
that there is nothing to show that 1t was intended by the 
insolvents to have this effect but that on the contrary it was. 
executed to stave off a suit which the appellant threatened to- 
file against the insolvents and a notice of suit dated 9th 
February, 1933 (Ex. VII) is relied on to show that the 
appellant.was pressing the insolvents to pay their debts. On 
the other hand it is in evidence‘that the appellant is a friend. 
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of the insolvents. Why should the insolvents execute a 
mortgage to this appellant merely on the threat of a suit 
rather than to the creditor (P.W. 2) who had already filed 
suits against them and who had actually secured an attach- 
ment of some of their property? It appears to us that the 
motive behind the mortgage was to give the appellant a 
preference over the other creditors. So far therefore we are 
in agreement with the learned District Judge. There are 
sufficient materials on the record for us to find that for the 
reasons stated by the learned District Judge this mortgage is 
under S. 54 of the Provincial Insolvency Act void and must 
be annulled. 


This finding we think is sufficient to dispose of this 
appeal which is accordingly dismissed with costs. We 
observe however that the Receiver had moved the Court to 
annul the mortgage not only under S. 54 of the Provincial 
Insolvency Act but also under S. 53, namely, as being a 
voluntary transfer voidable under that section. ‘Paragraph 4 
of his petition is: es 


“The insolvents with a view to defraud the ¢reditors and shield the pro- 
perty. . . .have executed a mortgage for’ Rs. 10,000in favour of the 
counter-petitioner. . . . . The mortgage is nominal and not supported 
by consideration.” S a 


Arid again in paragraph 5: 

“Even if the recitals about the consideration are true the mortgage is void 
as it was intended to show fraudulent preference to one creditor.” 
The Receiver therefore asked the Court to annul the mortgage 
on the alternative ground that it was not a transfer made in 
favour of an incumbrancer in good faith and for valuable 
consideration. The Court did not take up this question for 
consideration, namely,.the question of the reality of the consi- 
deration. It left it to be decided by the Receiver when the 
counter-petitioner came in with proof of his debts under S. 33 
of the Act. See the direction at the end of the learned Judge’s 
judgment: 

“The counter-petitioner may prove before the Receiver for whatever 
may be due to him.” 

We do not think it necessaty considering that it is nearly 
two years since this order was passed to send the case back to 
the District Court for the point to be tried and decided there, 
nor is there in the appellant’s Memorandum of Appeal any 
indication of a desire that we should do so. Appellant merely 
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states therein that the case should have been considered as 
falling under S. 53 only and since there was no evidence to 
prove a case under; that section the transaction should be 
upheld. But we think that if the learned District Judge had 
not allowed the Receiver’s petition on other grounds he would 
have required the Receiver to proceed with his proof on this 
part of the case, namely, that the recitals of consideration in the 
document were false. It appears to have been agreed at the 
trial that this question should be left to be decided at a later 
stage when the couriter-petitioner tendered his proof of the 
alleged debts which form the bulk of the consideration. We 
do not think that this procedure has prejudiced the appellant 
and we do not therefore remit the case. 

The Letters Patent appeal is against an order of our 
learned brother Menon, J., refusing to stay the sale by the 
Receiver of the mortgaged property. In the light of our 
substantive decision that appeal also must fail. It is 
dismissed. 

B. V. V. ee Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justiczk HORWILL. 


T. Venkatasubba Pillai .. | Petitioner* (Petitioner- 
Complainant). 
Criminal revision—Magistrate giving no reasons for not issuing process 
to an accused—High Court—Right of interference—When exists. 


Where it appears from the records that there are no sufficient grounds 
for issuing notice to an accused person, the High Court will not be justified 
in interfering in revision merely because the Magistrate, who had cognizance 


of the matter failed to give reasons for not issuing the process. 
But if from the records the High Court finds that the magistrate had not 


good grounds for not issting process then certainly it will be justified in 
interfering in revision and setting aside the order. 

Petition under 'Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the District Magistrate, Trichinopoly, in Crl.R.C. 
No. 17 of 1937 (C. C. No. 74 of 1937, Sub-Divisional First 
Class Magistrate, Ariyalur). l 

T. R. Srinivasan and J. R. Gundappa Rao for Petitioner. 

A. Srirangachariar for the 7th Accused. 

! N: Somasundaram for The Public Prosecutor on behalf 
of the Crown. : ' ni ; 





* Cri. R. C. No. 1018.6f 1937. . 4th May, 1938, 
_ (Cri. R. P. No..950.0f 1937). a 
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The Court made the following 


ORvER.—The petitioner filed a complaint in the Court of 
the Sub-Divisional Magistrate of Ariyalur to the effect that 
accused 1 to 6 illegally distrained his bulls at the instigation of 
the seventh accused. The Sub-Divisional Magistrate, without 
assigning any reasons, declined to take any action against the 
seventh accused. He merely passed an order, “Issue summonses 
to A-l to A-6”. The petitioner went in revision to the 
District Magistrate who passed an order: 

“The enquiry under S. 202, Criminal Procedure Code, showed that the 
seventh accused took no part in the alleged removal of bulls and was 
not present at the scene of the alleged offence. The lower Court was right in 
declining to issue process to him. I see no reason to interfere in revision.” 

It is argued by the learned Advocate for the seventh 
accused that this Court has no jurisdiction to entertain this 


revision petition. Although the offence is said to have been. 


one under S. 212 of the Madras Estates Land Act and the 
petitioner applied in revision to the District Collector under 
S. 205 of the Act, yet the procedure to be adopted is governed 


by the Criminal Procedure Code. The complaint was made to 


the Magistrate under S. 202, Criminal Procedure Code, and the 
Magistrate made enquiry under S. 202 and eventually passed 
an order under Ss. 203 and 204, Criminal Procedure Code. If 
the Magistrate does not act as he should under S. 202, Criminal 


Procedure Code, then undoubtedly the petitioner would be 


entitled to file a revision petition before the District Magis- 
trate; and this Court would have jurisdiction under the Code 
to interfere, if necessary, in the interests of justice. There 
can therefore be no doubt that this Court has jurisdiction to 
entertain this revision petition. 


I agree with the learned Public Prosecutor that where it 
appears from the records that there are no sufficient grounds 
for issuing notice to an accused person, this Court will not be 
justified in interfering in revision merely because the Magis- 
trate, who had cognisance of the matter, failed to give reasons 
for not issuing the process; but I find from the records before 
me that the Magistrate had not good grounds for not issuing 
process. It may be that he misunderstood the complainant’s 
case in the same way as the District Magistrate seems to have 
done. The complainant has not said that the seventh accused 
played any part himself in the actual distraint or seizure of the 
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bulls; nor that he instigated accused 1 to 6at the time when the 
bulls were seized. THe complainant states that he has evidence 
to show that the seventh accused instigated his servants A-1 to 
A-6 to go and distrain the animals. If so, the Sub-Divisional 
Magistrate should have considered the complaint against the 
seventh accused and iif, in spite of the allegations made, he 
was of opinion that there was no reason for believing that the 
seventh accused instigated A-1 to A-6, he could have refused 
to issue process to the seventh accused and given his reasons 
for not doing so. = | pO 

It is further contended by the learned Advocate for the 
seventh accused and the learned Public Prosecutor that as the 
evidence already recorded does not show any case against the 
seventh accused therejis no need to order further enquiry; but 
it has to be remembered that any evidence by these witnesses 
of instigation by the seventh accused would have been irrelevant 
to the enquiry against accused 1 to 6. The fact that there is 
no evidence on record against the seventh accused is not in 
itself a sufficient reason therefore why this Court should not 
interfere in revision.| In a case where serious allegations of 
tyranny are made, I think the interests of justice require that 
this Court and the complainant should be satisfied that the Sub- 
Divisional Magistrate has considered the allegations against 
the seventh accused and has come toa decision either that 
there is no case against him or that there is. If there is, the 
Magistrate must issue process to him. 

‘This petition is therefore allowed and the Sub-Divisional 
Magistrate ordered to consider the complaint as far as it 
concerns the seventh accused and to pass a proper order under 
S. 203 or to issue process under S. 204, Criminal Procedure 
Code. , 





K.C. | — Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice LAKSHMANA Rao. 


Pichandhi Murugappa Mudali 
and another .. Appellants* (Plaintiffs) 
v. 
Kuppuswami Mudali and others .. Respondents (Defendants 7, 
9 to 16, 18 to 71, 1,ét, 
5, 6, 8 and 72 to 80). 


Right to conduct religious festival in the public thoroughfare—How far 
conditioned—Magistrate to regulate order and manner. 


It has been settled that in India there is a right to conduct a religious 
‘procession with its appropriate observances through a public street so that it 
does not-interfere with the ordinary use of the street and subject to lawful 
directions by the Magistrates [Manzur Hasan v. Muhammad Zaman, (1924) 
48 M.L.J. 23: L.R. 52 I.A. 61: LL.R. 47 All.151 (P.C.)]. A religious festival 
does not stand on a different footing from that of a religious procession, but 

the right is of course subject to the directions of the Magistrate and the 
rights of the public, and it is for the Magistrate to regulate the order and 
manner of performance of the festival. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in A. S. No. 16 of 1932 (A. S. No. 124 
of 1931 onthe file of the District Court, Chingleput) presented 
against the decree dated 4th February, 1931, in Original Suit 
No. 290 of 1930, D. M. C., Madurantakam (O. S. No. 374 
of 1929, D. M. C., Conjeewaram). 


K. V. Ramachandra Aiyar for Appellants. 


A. Viswanatha Aiyar and A. Ramaswami Aiyar for 
Respondents. 
. The Court delivered the following. 


JupcmMent.—The appellants are residents of Kandan 
Koil Street in Ayyampet Village and the suit out of which the 
Second Appeal and Memorandum of Objections arise was insti- 
tuted by them on behalf of the residents of that street for a 
-declaration of their right to perform the Surasamharam festival 
-of the Subramaniaswami of Kandappar Koil in front of the 
Mokambari Amman Temple on the Shashti day in Arpasi 
‘month and an injunction restraining the defendants from 
‘interfering with the performance of the festival. Their right 
to perform the festival in the public highway in front of the 
Mokambari Amman Temple was declared by the District Munsiff 


# S; A. No. 281 of 1934. 6th April, 1938. 
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without specifying that it is subject to the directions of the 
Magistrate and the rights of the public, and the defendants 
were restrained from interfering with the performance of the 
festival.. An appeal was taken and the suit was dismissed by 
the Subordinate Judge on the ground that the right to perform 
festival in the public highway was not claimed in the plaint 
and that even otherwise such ‘a right is not recognised by law. 


- The-plaint is comprehensive enough to include the public 
highway which is in front of the Mokambari Amman Temple . 
and the Privy Council has laid down in Mangur Hasan v. 
Muhammad Zamanı that in India there is a right to conduct 
a religious procession with its appropriate observances through 
a public. street so that it does not interfere with the ordinary 
use of the street and subject to lawful directions by the 
Magistrates. A religious festival does not stand on a different 
footing and the view of the Subordinate Judge that such a 
right is not recognised by law is untenable. The right is of 
course subject to the directions of the Magistrate and the rights. 
of the public, and it is for the Magistrate to regulate the order 
and manner of performance of the festival though it is found 
by the Courts below that the festival of Subramaniaswami of 
Kandappar Koil used to be celebrated before the festival of 
Balasubramaniaswami of the temple of the-defendants. The 
decree of the Subordinate Judgé is therefore set aside and the 
decree of the District Munsiff is restored with the modification - 
that the right of the appellants to perform the festival will be 
declared to be subject to the directions of the Magistrate and 
the ‘rights of the public. The order of the District Munsiff 
regarding costs will stand and the parties will bear their 


l respective costs in the lower appellate Court and nes 


KEC Td Scenes Appeal allowed, 





y 


1. (1924) 48 M.L.J. 23: L.R. 52 LA. 61: LL.R. 47 All. 151 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. J 


Present :—-Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice CORNISH. 


Mrs. Evelyn Popaly _.. Appellant* (Respondent) 
v. à 

The Official Assignee of 

-© Madras .. Respondent (Applicant). 


Presidency Towns Insolvency Act (III of 1909), S.7—Amendment of, by 
S.2o0f Act XIX of 1927—Scope of—Matters falling under sub-S. (5) of S. 36 
—Tiile to property in dispute—If covered by sub-S. (5)—Examination under 
S. 36 regarding ahouse—Examinee denying title of insolvent to the property-— 
Not a matter under sub-S. (5) —Subsequent petition under S.7 maintainable, 


Sub-S. (5) of S, 36 of the Presidency Towns Insolvency Act contempla- 
tes only cases where it is contended that the property admittedly belongs to 
the insolvent and its possession is alleged to be with the person examined and 
not cases where the title to property is in issue. Itdoes not apply to a case 
where the Official Assignee contends that property admittedly in the posses- 
sion of the person examined under S. 36 belongs to the insolvent and not to 
the person in whose possession itis. The amendment of the clause does not 
affect the question as it does not touch the words “property belonging to the 
insolvent.” 

Where, therefore, the Oficial Assignee applied to the Insolvency Court 
under S. 7 for a declaration that certain property purchased in the name of 
the insolvent’s wife was the property of the insolvent, the fact thatthe wife 
was examined by the Official Assignee under S. 36 previotisly is not a bar to 
the maintainability of the application, where the wife denied at the examina- 
tion that the property had been purchased with her husband’s money and 
asserted that she had purchased the property out of her own funds and 
thereby brought in a question of title which is outside'the scope of sub-Ss. 4 
and 5 of S, 36, which matters alone are.excepted from S. 7 by the amend- 
mentof S.7 by S.2 of Amending Act (XIX of 1927). 


On appeal from the order of the Honourable Mr. Justice 
‘Wadsworth dated the 12th day of February 1937 and passed 
in the exercise of Insolvency Jurisdiction of the High Court 
in Application No. 12 of 1937 in I. P. No. 271 of 1936. 


V. Rajagopala Aiyar and K. G. Srinivasa Aiyar for 
Appellant. 


K. S. Krishnaswami Apana instructed by The Official 
Assignee of Madras for Respondent. 


The. Court delivered the following 





*0.S, Appeal No. 13 of 1937. ` i 6th April 1937. 
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Jupcments. The Chief Justice—The Official Assignee 
applied to the Insolvency Court under S.7 of the Presidency 
Towns Insolvency Act for a declaration that certain houses are 
the property of the insolvent purchased in the name of his wife, 
the 2nd respondent, or in the alternative that the insolvent has 
a half interest in those houses. At the hearing before Wads- 
worth, J., the 2nd respondent raised the preliminary objection 
that as the 2nd respondent had been examined under S. 36 of 
the Act the proceedings against her under S. 7 were barred. 
That objection the trial Judge overruled holding that the 
previous examination under S. 36 of the Act was no bar to the 
proceedings before him. The hearing of the application has 
been stayed pending this appeal. 

The point before, us is to what extent this case is covered 
by the Full Bench decision in Official Assignee of Madras v. 
Narasimha Mudaliar1, and its determination depends upon 
whether the subject-matter of the application is one which 
falls within sub-S. (5) of S. 36 of the Act. 


The summons under S. 36 reads as follows :— 

“Take notice thatyou are hereby required to appear before the Master in 
Chambers on Thursday, the 20th day of August, 1936, at 3 r.m. and to give 
evidence touching the insolvent, his dealings and property and regarding the 
properties standing in your name and suspected to be his properties and to 
produce any documents in your possession or control relating to the said pro- 
perties standing in your name and acquired by you since 1928 and the pass 
books of all the banks in which you have had accounts from the commence- 
ment up to date and also all documents relating to the fixed deposit and chit 
transactions had by you.” 

From the questions put in the examination of the 2nd 


respondent it is perfectly clear that the sole object of the 
examination was to establish the fact that the houses had been 
purchased by the insolvent in her name, that is to say, that 
the purchases were benami. The 2nd respondent denied that 
the property had been purchased with her husband’s money, 
and asserted that she had herself purchased the houses out of 
her own funds. ‘The appellant’s case is that this was an exa- 
mination to establish that the 2nd respondent had in her 
possession property belonging to the insolvent and that no 
admission to that effect having been got from her, proceedings 
under S. 7 of the Act could not be taken against her with- 
out her consent by reason of the amendment.of S. 7 by S.2 
of Act XIX of 1927 which adds the following proviso: 


1. (1929) 57 M.L.J. 145: I.L.R. 52 Mad. 717 (F.B.). 
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“Provided that, unless all the parties otherwise agree, the power hereby 
given shall, for the purpose of deciding any matter arising under S. 36, 
be exercised only in the manner and to the extent provided in that section.” 


In Official Assignee of Madras v. Narasimha Mudaliar1, 
which was a case of a simple money claim it was held that 
when once the Official Assignee has summoned a witness under 
S. 36 of the Act and that witness disputes his indebtedness, the 
Official Assignee has no option but to proceed by way of suit 
unless the witness agrees to the disposal of the matter in the 
Insolvency Court. In a later decision, namely, Chinnappa 
Mudali v. Official Assignee of Madras?, it was held that the 


amendment of S. 7 of the Act by S. 2 of the Amending Act - 


(XIX of 1927) refers only to such proceedings under S. 36 of 
the Act as come under sub-S. (4) which deals with simple 
money claims and sub-S. (5) which deals with the examina- 
tion of persons supposed to be in possession of some property 
of the insolvent and to no other matters and that. sub-S. (5) 
of S. 36 does not touch the case of a person who is examined 
for the purposes of ascertaining whether the status of joint 
family is subsisting between the insolvent and the other 
members of the family and whether a business is a joint 
family business. The Full Bench case was on the question 
of simple money claims and in Chinnappa Mudali v. Official 
Assignee of Madras? was distinguished on that ground. On 
page 387 it is stated :— 


“Throughout the decision in that case the only case in contemplation was 
the.case of a simple money claim.” 


The appellant’s endeavour, in consequence of these two 
decisions has been to show that the matter is one under sub- 
S. (5) of S. 36 contending that the sub-section embraces not 
only cases, where the property admittedly belongs to the insol- 
vent but also where the Official Assignee ‘contends that pro- 
perty admittedly in’ the possession of the person examined 
belongs to the insolvent and not to the person in, whose posses- 
sion it is and that if the person examined denies that the 
property belongs to the insolvent and asserts that it belongs to 
him or herself, it is.a denial that that person is in possession of 
property belonging to the insolvent and therefore the 
sub-section applies. .On the other hand.Mr. K. S. Krishnaswami 
Aiyangar contends that the section has in contemplation only 
cases where it is. contendéd that the property belongs to the 


1. (1929) 57 M.L.J. 145: LL.R.52 Mad. 717 (F.B.). 
2. (1931) 62 M.L.J. 103: LL.R. 55 Mad. 385. 
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insolvent and its possession is alleged to be with the person 
examined and not caseswhere the title to property is in issue. 
It is for us to decide iwhich of the two contentions: is correct. 
The matter is singularly bare of authority and the two cases 


already referred to and the Calcutta decision to which refer- 


ence is made in the Full Bench case and an earlier decision of 
this High Court, namely, Abdul Kadhar Sahib v. Official 
Assignee of Madrasi, appear to be the only ones relating to it. 
In the last named case the scope of S. 36 was discussed and it 
is stated that the main object of S. 36 is discovery. There 
the facts were that Property had been transferred by the in- 
solvent four months before the order of adjudication though 
under circumstances which might render the.transfer voidable 
under S. 55 of the Presidency Towns Insolvency Act and it was. 
held not to be “property belonging to the debtor” within the 
meaning of S.36 (5): of the Act and that it was not therefore 
open to the Court under that section on the examination of 
the transferee to declare the transaction bad under S. 55 and 
direct the delivery of property to the Official Assignee and 
that the object of S. 36 is to enable the Official Assignee or 
any creditor who has proved his debt to obtain information. 
with reference to the, property belonging to the insolvent on 
which proceedings might be taken for the purpose of impeach- 
ing transactions which are voidable under the sections of the 
Act relating to voluntary transfers fraudulent preferences and 
cognate matters. On page 310, Sir Arnold White, C.J., 
says :— 

“Now I do not think it!can be held that the property in question in this. 
case at the time that this examination was held can be said to be property 
belonging to the insolvent within the meaning of the sub-section. Prima facie 
it belonged to the man in whose name the title deeds stood and who had taken 
a transfer of property in January, 1912, i.e.,about 4 months before the date 
of adjudication.” : 

This case, in mylopinion, strongly supports the contention 
of the respondeni. It shows that the sub-section has in view 
only the case of property admittedly belonging to the insolvent 
at the time of the examination. The object of the sub-section 
is to enable the Official Assignee to discover its whereabouts. 
The procedure in sub-Ss. (4) and (5) to S. 36 is of the most 
summary nature; and before the amendment of those 
sub-sections, if the Court, on the examination of the person 





1. (1913) 25 M.L.J. 308. 
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was satisfied under sub-S. (4) that he was indebted to the 
insolvent and under sub-section (5) that he had in his posses- 
sion any property belonging to the insolvent, the Court could 
at once order the payment, of the amount owing or the delivery 
up of the property to the Official Assignee. Clearly sub-S. (5) 
at that date did not enable the Court to pass any such drastic 
order under this very summary procedure in cases where the 
title to property was in issue. The amendment substituted for 
“Gf on the examination of any such person the Court is satis- 
fied” the words “if on his examination any such person admits.” 
‘The amendment does not touch the words “property belonging 
‘to the insolvent.” «Property belonging to the insolvent” both 
-before and after the amendment has the same meaning. I am 
satisfied that sub-S. (5) to S.36 relates only to property 
admittedly belonging to the insolvent and not property the 
-ownership of which is in dispute. The proceedings under 
S. 7 of the Act are therefore not barred by reason of the 
examination of the second respondent under $. 36 of the Act 
-and this appeal fails and must be dismissed with taxed costs. 
Cornish, J—I agree. In his application to have Mrs. 
Popaly examined the Official Assignee stated that she had 
considerable properties in her name and that his information 
was that these properties were purchased with moneys belong- 
-ing to her husband, the insolvent. Neither the application nor 
‘the summons indicates the character of these properties but it 
-appears from the examination of Mrs. Popaly that they are 
houses. The purpose of the examination was, therefore, to 
-discover whether Mrs. Popaly or the insolvent was the owner 
-of this immovable property. This involved enquiry into the 
title to the property, which is a different thing from discovery 
‘whether Mrs. Popaly was in possession of property belonging 
to her husband. Indeed, property which prima facie belong to 
Mrs. Popaly would not rightly be described as property belong- 
ing to her insolvent husband within the meaning of S. 36 (5); 
Abdul Kadhar Sahib v. Official Assignee of Madras1. There 
-is nothing in the amended $. 7 of the Act to prevent the Insol- 
-vency Court from deciding a disputed question of title between 
the Official Assignee and some’ other person. It is open to 
‘the Court if it thinks fit to refer the question for determina- 
‘tion in a suit. That is a.matter within the Court’s discretion. 





1. (1913) 25 M.L.J. 308. 
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But whether the Official Assignee proceeds under S. 7 or by 


‘suit, he can only recover by the strength of the insolvent’s 


title to the property which he is asserting, and which he must 
establisb. The jurisdiction given to the Insolvency Court by 
S. 7 to decide all questions arising in any case of insolvency is 
qualified only to the extent laid down in the proviso to the 
section. What exactly is intended by the words in the 
proviso “any matter arising under S. 36” is not at all clear, 
but I do not think they necessarily mean any matter which 
has been the subject of examination under S. 36. If that had 
been the intention the’ Act could easily have said so. The result 
of the Full Bench ruling in the Official Assignee of Madras v: 
Narasimha Mudaliay1 and the later Bench decision in 
Chinnappa Mudali y. Official Assignee of Madras2, is that 
there are two matters arising under S. 36 which are subject 
to the special provision, namely, the question under sub-S. (4) 
whether the person examined is indebted to the insolvent and 
under sub-S. (5), whether he is in possession of property 


‘belonging to the insolvent. If he admits indebtedness or 


possession there is nothing for the Court to decide; an 
order for payment or delivery may be made on the application 
of the Official Assignee. But if he denies indebtedness to the 


‘insolvent or possession of the insolvent’s property then, unless. 


the parties otherwise agree, the jurisdiction of the Insolvency 
Court to decide the matter is excluded and the Official 
Assignee must proceed by suit to enforce his claim. The sub- 
ject-matter of Mrs. Popaly’ s examination, however, is not a 
matter arising under S. 36, sub-S. (4) or sub-S. (5). Itisa. 
question of title which falls outside the scope of these sub- 
sections. I am accordingly of opinion that the objection raised 
to the Insolvency Court’s power to decide it is ill-founded and 


that the appeal fails. 
S. V. V. —— Appeal dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PreseNT :~—Mr. Justice Horwitt. 
Syed Mustafa Sahib and others .. Petitioners* (Accused), 


District Municipalities Act (V of 1920), Ss. ‘178 and 339—Breach of agree~ 
ment—Failure to comply with conditions of the Municipality—Conviction— 


kequwemenis or ony 


- (1929) 57 M.L.J. 145: LL.R. 52 Mad. 717 (F.B.), 
- 2. (1931) oe M.L,J. 103: I.L.R. 55 Mad. 385. 
* Cri. R. C. No. 775 of 193 .  , 25th March, 1938. 
CrL.R.P. No. 727 of io, pore ' 
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‘To sustain a conviction under S. 178 of the District Municipalities Act for 
failing to comply with an order of the Municipality requiring the petitioners 
to metal the streets and lanes constructed on their sites and to do other. things 
undertaken by the petitioners when licence was issued to them by the Munici- 
pality, it has to be shown that the PERENS are owners or occupiers of the 
nds abutting the roads. 


No objection could be sustained to a trial on the ground that various 
breaches of an agreement have been taken together in a charge, if the agree- 
ment must be taken as a whole. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First Class Magistrate 
of Salem and passed in C.A. No. 61 of 1937, preferred against 
the judgment of the Court of the Sub-Magistrate of Salem 
Town and passed in C.C. Nos. 348, 349 and 350 of 1937. 


K. S. Jayarama Atyar and C. K. Venkatanarasimhan for 
Petitioners. 


The Public Prosecutor on behalf of the Crown. 
The Court made the following 


Orprer.—The three petitioners have been convicted under 
Ss. 178 and 339 of the District Municipalities Act for failing 
to comply with an order of the Municipality requiring them to 
metal the streets and lanes constructed on their site and to do 
other things undertaken to be done by the petitioners when the 
issue of a licence was sanctioned to them by the Municipality 
to erect houses and to sell them. 


The petitioners jointly petitioned the Municipality to grant 
them sanction to sell certain plots of land as building sites and 
they undertook to metal the roads, cut side drains, and to make 
provision for scavenging lanes. Roads were laid but nothing 
else was done. On 24th February, 1937, notices were sent to 
the petitioners requiring them to do what they had undertaken 
to do on pain of prosecution. The petitioners soon afterwards 
wrote to the Municipality offering to give up the roads and 
making them over to the Municipality. The Municipal Council 
sanctioned the taking. over of the roads; but they were never 
formally taken over because it was discovered that the peti- 
tioners did not metal the roads and put them in a condition to 
be taken over by the Municipality. Several notices were issued 
to them but with'no effect. Three cases were laid against the 
three petitioners for disobeying the orders; The Sub-Magis- 
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trate has‘convicted them and the convictions have been-con- 
firmed in appeal. . l 

S. 178 appears to be primarily intended for the proper 
maintenance of private streets.; and the Municipality is given 
power, in case the streets are not in a satisfactory condition, to 
issue notices requiring the owners or occupiers of buildings or 
lands fronting or abutting the streets to carry out the necessary 
repairs. The persons who are liable under this section seem to 
be the owners or occupiers of the houses or lands abutting the 
streets and not the owners of the streets themselves. It would 
therefore seem necessary, in order to sustain a conviction under 
this section, that the petitioners are owners or occupiers of the 
lands abutting the roads. Evidence has. been let in to jthe 
effect and no obiecana has been taken to it in the Courts 
below. te 

The petitioners were also charged under S. 339, and for'a 
conviction under that section it would not, be necessary to 
prove that the petitioners had any ownership in the land 
abutting the road. They were bound to metal the road and to 
carry out the various stipulations contained in their. agreement 
with the Municipality and upon failure to do that after receiv- 
ing notice, they would be liable under S. 339. 


Objection has been taken to the trial on the ground that 
various breaches of the agreement have been taken together in 
the charge; but I do not see any objection to that, because the 
agreement must be taken as a whole and except as to the 
laying out of road the petitioners have done nothing to satisfy 
the agreement. l 

A more important objection is that the Magistrate has 
adopted the objectionable practice in trying the three cases 
together and recording evidence in all the cases- together. 
Where there are three cases, those three cases should be kept 
distinct, evidence let.in in each case separately, and conclusions 
drawn on the.evidence let in in each particular case. However, 
in considering whether the revision petition should be allowed 
on that ground, one -has to consider whether „the petitioners 
suffered any prejudice by. these three cases being clubbed 
together. In most cases. of improper clubbing together of cases 
it would undoubtedly be held that. the accused: had suffered 
prejudice by being called upon, to meet three cases at the same 
time; but the present case is particularly simple. It was only 
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necessary to produce a’ few documents’ and to examine one 


witness. I have little doubt that the three petitioners could, 
have been tried together in one case; and. I do. not think that 


their defence has been rendered more difficult because the case, 


against them has been split up into three parts—one against 
each person. The accused applied together to the Municipality 
for permission to divide their lands into plots for house sites 
and to sell them; and they seem at all times to have acted 
together. 


In the particular simple circumstances attending this case, 
I do not find sufficient reason to interfere in revision. The 
petitions are accordingly dismissed. 


K. C. — mee Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—Sir ALFRED Henry LioneL Leacu, Chief 
Justice anD Mr. Justice MADHAVAN Narr, 


V. R. K. M. Kumarappa Chettiar .. Petitioner* (Pentone) 


u., 
K. M. V. R. Chidambaram Chettiar 


and another _ . +, Respondents (Respon-, 


dents). 


Provincial Insolvency Act (V of 1920), Ss.9 (1) (c) and 35—Fraudulent 
preference—Petition after 3months—Basis of petition—Previous adjudication 
—Subsequent annulment—Want of jurisdiction for adjudication—Power to 
annul adjudication by the same Court later. os 

Where a petition for adjudication was based on fraudulent transfer of 
immovable property but was more than three months after the transaction, 
it could not be made the basis of an insolvency petition by reason of $.9 (1) 
(c) of the Provincial Insolvency Act. 

Chenchuramana v. Arunachalam, (1935) 69 -M.L.J. 283: LL.R. 58 Mad. 
794 (F.B.), followed. 

But where before the insolvent. was adjudicated by the Subordinate 


Judge in British India, the insolvent was adjudicated ina Burma Court, 
and the present petitioner applied under $. 35, Provincial Insolvency Act, for’ 


an order cancelling the adjudication and the object of the creditor in doing ` 


so was to ensure that the proceedings in.the Burma Court should not be inter- 
fered with, and the Subordinate Judge annulled the adjudication in view of 


* C. R. P. No..1297 of 1937. - 4th April, 1938. 
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[j 
the Full Bench decision in; Chenchuramana v. Arunachalam, (1935) 69 M.L.J. 
283: LL.R. 58 Mad. 794 (E.B.), but the District Judge in appeal reversed it, 
and on revision to the High Court, 

Held, that there having been no act of insolvency on which the adjudica- 
tion order could be passed the Court had no jurisdiction to adjudicate.. 
Therefore the adjudication was annulled, but the order would not affect 
Proceedings of the Burma Court. 

If on the materials before the Court at the time the order of adjudica- 


. tion was passed it is clear that the Court had no jurisdiction to pass the order,. 


S. 35 clearly empowers the Court to annul the adjudication. It is true that 
the Frovincial Insolvency Act doesnot confer upon the Court the wide 
powers given by S. 8 of thé Presidency Towns Insolvency Act which allows. 
the Court to review, rescind or vary any order made by it under its insolvency 
jurisdiction, but S. 35 is sufficient for the purpose of this case and leaves the: 
Court no discretion in the matter. 


Petition under §. 75 of the Provincial Insolvency Act,. 
praying the High Court to revise the decree of the District 
Court of Ramnad at Madura in C. M. A. No. 39 of 1936, pre- 
ferred against the ‘order of the Court of the Subordinate 
Judge of Devakottah‘dated 23rd March, 1936, and made in I.A. 
No. 338 of 1935 in I, P. No. 40 of 1934. 

V. Ramaswami Aiyar for Petitioner. 

V. Rajagopala Aiyar and T. V. Ramiah for Respondents.. 

The judgment of the Court was delivered by 

The Chief Justice.—On the 22nd January, 1935, P.L.S.P- 
L. Palaniappa Chettiar, the second respondent, was adjudicated 
an insovlent on the petition of K.M.V.R. Chidambaram Chettiar, 
the first respondent, by the Subordinate Judge of Devakottah. 
The adjudication was based ona transfer of immovable pro- 


perty dated the 23rd: February, 1934, which was said to con.. 


stitute a fraudulent preference. The petition for.adjudication 
was filed on the 3rd of July, 1934, that is, more than three 
months after the transaction. Therefore the transaction, even 
if it constituted a fraudulent preference could not be made the 
basis of an insolvency petition by reason of S.9 (1) (c) of 
the Provincial Insolvency Act. The reason given for filing the 
petition beyond three months was that the Court was closed 
for the summer vacation and it was not possible to file it before 
the 3rd July, 1934, but the fact the Court was closed made no. 
difference, as a Full Bench of this Court has pointed out 
Chenchuramana v. Arunachalam1, That was a case where the 
petition was filed on the 29th June, 1931, the re-opening day 
after the Court’s vacation and the act of insolvency was a deed: 





1. (1935) 69 M.L.J. 283: LL.R. 58 Mad. 794 (F.B.). 
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of sale said to have been executed fraudulently on the 28th 
February, 1931. The Court considered that the period of 
three months fixed by S. 9 (1) (c) of the Provincial Insol- 
vency Act was nota period of limitation, but constituted a 
condition to an adjudication and consequently where the alleg- 
ed act of insolvency had taken place more than three months 
prior to the presentation of the petition it could, not be set up 
as a ground for adjudication. 


Before the second respondent was adjudicated by the 


Subordinate Judge of Devakottah, an adjudication order had > 


been passed against him by the District Court of Tharawady 
in Burma and his estate in Burma was being administered in 
insolvency by that Court. On the 7th November, 1935, the 
present petitioner applied to the Subordinate Judge of Deva- 
kottah for an order cancelling the adjudication. The applica- 
tion was made under S. 35 of the Provincial Insolvency Act 
which provides that where, in the opinion of the Court,a debtor 
ought not to have been adjudged insolvent, or where it is 
proved to the satisfaction of the Court that the debts of 
the insolvent have been paid in full, the Court shall, on 
the application of the debtor, or of any other person 
interested, by order in writing, annul the adjudication. The 
petitioner is a creditor and his object in seeking the annulment 
of the adjudication by the Subordinate Judge of Devakottah 
was to ensure that the proceedings in Burma should not 
be interfered with. The learned Subordinate Judge 
granted the application and annulled the adjudication in view 
of the decision in Chenchuramana v. Arunachalami. From 
that order there was an appeal to the District Judge who con- 
sidered thatthe Subordinate Judge was wrong in annulling 
the adjudication, his reason being that the order adjudicating 
the insolvent might have been wrong, and was wrong in the 
light of Chenchuramana v. Arunachalam, but there was no 
appeal and, therefore, it ought not to be disturbed. Accor- 
dingly he reversed*the order of the Subordinate Judge. The 
order of the District Judge now comes before us on an 
application for revision. 


In the first instance the application came before Burn, J. 
but it was placed before a Bench because the learned Judge 





1. (1935) 69 M.L.J. 283: LL.R. 58 Mad. 794 (F.B) 
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was- doubtful whether S. 35 of the Provincial Insolvency Act 
gave authority toa Judge sitting in insolvency to revise, on 
the ground of want of jurisdiction, his own order or an order 
of a predecessor adjiidicating a person insolvent. If on the 
materials before the-;Court at the time the order of adjudica- 
tion was passed it is clear that the Court had no jurisdic- 
tion to pass the order, S. 35 clearly empowers the Court to 
annul the adjudication. It is true that the Provincial Insol- 
vency Act does not confer upon the Court the wide powers 
given by S.8 of the: Presidency Towns Insolvency Act which 
allows the Court to review, rescind or vary any order made 
by it under its insolvency jurisdiction, but S. 35 is sufficient 
for the purpose of this case and leaves the Court no discretion 
in the matter. The, corresponding section in the Presidency 
Towns Insolvency Act is S. 21 in which the word ‘may’ is 
used, and therefore gives the Court a discretion. 


What we have: to ascertain in this case is whether the 
Court acted without jurisdiction when it passed the order 
of adjudication. The answer must be that it did. More than 
three months had elapsed from the date of the alleged frau- 
dulent transfer to the date of the presentation of the petition 
and these facts were before the Court. There being no act of 
insolvency on whicli an adjudication order could be passed 
the Court had no jurisdiction to adjudicate. 


A point which was not taken in the lower courts has 
been taken before tis and we will deal withit. When the case 
was in the list for ‘hearing on the 18th March, 1938, it was 
postponed at the instance of the advocate for the respondent 
as he wished to set up that there were other grounds for 
adjudication than the alleged fraudulent preference. All the 
necessary papers are now before us and it does appear that in 
paragraph 5 of the ‘petition the first respondent did allege that 
the second respondent had, with a view to defeat and delay 
his creditors, secreted his jewels and movable properties and 
had “absented himself from the reach of ‘his creditors.” But 
in the next paragraph there was the definite allegation that the 
second respondent had given a fraudulent preference in 
favour of one P.IL.P.P.V.R. Veerappa Chettiar on the 23rd 
of February, 1934| and in paragraph 7 it was stated: 


- Phe said transfer is an act of insolvevcy and-as this Hon’ble Court was 
closed in May. and Juné this application is filed to-day.” 


Ih} THE MADRAS LAW JOURNAL .REPORTS. 389 


The prayer for adjudication then followed. Paragraph 7 
clearly shows that the act of insolvency relied on was the 
alleged fraudulent preference, but as the adjudication order 
was passed by consent, the learned Advocate for the respon- 
dents says that it should be deemed to be based also on the 
allegations in paragraph 5 of the petition. He is in difficulty 
here, because in the counter-affidavit which his client filed in 
opposition to the petition under S. 35 of the Provincial Insol- 
vency Act his client said (paragraph 8): 

“T submit that the respondent in I. P. No. 40 of 1934 has been adjudicated 
an insolvent upona definite act of insolvency and upon the admission of the 
respondent, it is not now open to the present applicant to question or set aside 
that order.” f 

On his own showing the adjudication was upon one 
definite act of insolvency. The only definite act of insolvency 
was the fraudulent preference set out in paragraph 6 of the 
petition for adjudication. Moreover, nct a word was said in 
the Subordinate Judge’s Court about other acts of insolvency 
and in the memorandum of appeal to the District Court it was 
not alleged that the order of the Subordinate Judge’s Court 
was bad, because there were other acts of insolvency. In 
these circumstances we are unable to regard the adjudication 
as being based on other grounds than that of a fraudulent 
preference. The adjudication being on that ground alone and 
the transfer attacked having taken place more than three 
months before the presentation of the petition, the Court had, 
as I have already said, no jurisdiction to pass the order of 
adjudication. 


For these reasons the petition will be allowed and the 
order of the District Court set aside. It follows that the 
adjudication is annulled; but, this order. will, of course, not 
affect the insolvency proceedings in Burma. The petitioner 
is entitled to his costs here and in the Court below. 


K. C. m Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. ' JUSTICE VENKATASUBBA Rao AND Mr. 
JUSTICE ABDUR RAHMAN. 


S.Rm.Rm. Chockalingam Chettiar .. Petitioner* (3rd Coun- 
ter-Petitioner) 





pis , ' 
A.R. P. L. S. P. Muthiah Chettiar 
(deceased) and others .. Respondents (Pe ti- 


tioner, Counter- 
l Petitioners 1 and 2 

i and Nil). 
Insolvency—Petitioning creditor’s right to be solely entitled to a debt 


—Debt accruing to him later by an award—Amendment of petition—Leave to 
amend—Whether permissible. 


Where a creditor presented a petition alleging that a large amount was 
due by the insolvent and asserted his claim to be solely entitled to the debt but 
it happened that on the’ date of the petition an arbitration was pending 
in regard to a dispute between the petitioner and a certain other party who 
claimed an interest in the partnership with the petitioning creditor and only 
four days later by the award the petitioning creditor became entitled solely 
to the debt on which the insolvency was founded, on the question whether 
he could be allowed to amend his petition and proceed with it. 

Held, that the petition could be amended, but all that was needed to be 
done was to allow the petitioning creditor to amend his petition by adding 
that the inchoate right which he had previous to the petition became per- 
fected in virtue of the award delivered four days later. 


Ex parte Dearle: In re Hastings, (1884) 14 Q.B.D. 184 and In re Ellis 
(1887) 4 Morrell’s Bankcy. Rep., p. 283, relied on. 


Petition under S. 75, cl. 1 proviso of the Provincial Insol- 
vency Act, praying the High Court to revise the order of the 
District Court of Ramnad at Madura in C.M.A. No. 55 of 
1932 (I.P. No. 10 of 1930, Sub-Court, Sivaganga). 

M. Patanjali Sastri and P. S. Narayanaswami Aiyar for 
Petitioner. 

K. Rajah Aiyar'for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This raises an important question 
bearing upon the power of the Court to allow an insolvency 
petition to be amended. The petition in the lower Court was 
presented by a person who described himself as a creditor of 
the insolvent. He alleged that Rs. 16,000 odd was due by the 





* C. R. P. No. 1177 of 1933. 3rd May, 1938. 
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insolvent to a certain firm of which he claimed to be the sole 
proprietor; it was upon this'assertion that he founded his claim 
to be solely entitled to the debt. The petition was filed on 
the 24th November, 1930, but on that date, an arbitration 
‘enquiry was pending, in regard to a dispute between the peti- 
tioner and a certain third party who claimed an interest in the 
partnership. By an award made on the 28th November, 1930, 
the petitioner became solely entitled to the debt on which the 
insolvency petition was founded. It.being assumed that the 
petition asoriginally filed is incompetent (it is unnecessary in 
the view we have taken to discuss this point), the question 
arises whether the petitioner can be allowed to amend his 
petition and proceed with it. On the facts stated, the petition 
would require to be amended by the petitioner being allowed to 
‘State that four days after the presentation of the petition, the 
entire right to the debt vested in him by reason of the award. 
The learned District Judge allowed the petition to be amended, 
but according to him the amendment that was needed was to 
change the date from the 24th into the 28th. In our opinion 
the lower appellate Court’s view that the petition could be 
amended, is right, although the particular amendment indicated 
by the learned Judge is wrong. 


The petition was founded on alleged acts of bankruptcy 
that occurred on the 17th September, 1930, and the 13th 
October, 1930, that is, within three months of the petition. 
Even should the date of its filing be taken as the 28th 
November, the petition would still be within time. 


In Ex parte Dearle: In re Hastings1a bankruptcy petition 
was filed by a person who was a mere trustee of the debt for 
his sister, and the Registrar dismissed it, holding that the 
cestui que trust was a necessary party. The Court of Appeal 
agreed with the Registrar that the petition as filed was incom- 
petent, but long after the three months period, gave leave to 
amend the petition. The debtor’s counsel is reported to have 
contended : 

“The amendment would be equivalent to the presentation of a new peti- 
tion, founded on an act of bankruptcy more than three months old.” 

That the trustee had no right to present the bankruptcy. 
petition is, as already stated, declared by the Court of Appeal. 
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Brett, M.R., observes'that the trustee was not a good petition- 
ing creditor alone, but that the cestui que trust ought to have 
joined ‘in the petition. Similarly, Lindley, L.J., says that it 
has been the settled rule in bankruptcy that in order to maintain 
a bankruptcy petition;in respect of a debt due to a trustee, the 
cestut que trust must join in the petition. In spite of this, 
however, leave to amend was granted, Lord Coleridge, C.J., 
observing: 


“A blunder by no means unnatural has been made in the construction of 
the Act; it is a mere slip.”| (Ex parte Dearle: In re Hastings!) 


The Court of Alppeal in a yet later decision re-affirmed 
this principle and allowed a similar amendment. (In re Ellzs?.) 
Ex parte Owens, though not directly in point,'throws some light 
upon the’matter in hdnd. There the petition as originally filed 
was properly constituted, but before the hearing, the interest of 
one of the partners of the creditor firm (petitioners) became 
vested in a trustee. ‘The Registrar, even in the absence of the 
trustee, made a receiving order. The Court of Appeal held 
that the trustee was a necessary party and that the proper 
course was to correct the irregularity by joining him as a peti- 
tioner. Leave was ‘accordingly given to amend the petition 
(Ex parte Owen’). The appellant, however, strongly relies upon 
In re Maund4, which of course is an authority to the extent to 
which it goes; but surely it cannot be suggested that it has the 
effect of impairing the value of the decisions of the Court of 
Appeal. In the case of Maund, In re4, certain creditors, the 
aggregate of whose debts was of the requisite amount, filed the 
bankruptcy petition. Some of the alleged debts, it was found, 
had in fact no existence. The Registrar allowed the petition 
to be amended by the names being added of two other persons 
as petitioning creditors. At the time of application for 
amendment was made, more than three months had elapsed 
from the date of the committal of the act of bankruptcy on 
which the petition was founded. The learned: Judges of the 
Queens Bench Division held that the Registrar’s order was 
wrong. The point of distinction between the Court of Appeal 
decisions and this cdse is most clearly brought out in the very. 


' 1. (1884) 14 Q.B.D. 184, 
2. (1887) 4 Morrell’s Bankcy. Rep, p. 283. 
3. (1884) 13 Q.B.D. 113. 4. (1895) 1 Q.B.D. 194. 
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terse judgment of Wright, J. The learned Judge observes: 


“As I understand the matter, every debt sought to be added, as ground 
of the petition, after three months from the date of the Act of bankruptcy, is 
unavailable for that purpose; but if within that period a debt has been made 
ground of the petition, and it afterwards becomes desirable to add another 
party to the petition in respect of that debt, leave may be given to join that 
other party as a petitioner where it will not lead to any injustice.” 


-Vaugham Williams, J., putsthe test in words very similar; 
Is the effect of the amendment to introduce creditors as peti- 
tioning creditors who could not themselves present a petition 
after the three months have elapsed? To express the same 
idea differently, is its effect to introduce a debt which, after the 
same period has elapsed, would not be a debt upon which 
the petition could be founded? If that is what is sought tobe 
done, the Court will not grant leave to amend. But if on the 
contrary, as Wright, J., in the passage quoted above observes, 
within that period a debt has been made a ground of the peti- 
tion and it afterwards becomes desirable to add another party, 
the case stands on an entirely different footing. In the case 
before the learned Judges it was sought to introduce new credi- 
tors and new debts, and leave on the principle mentioned above, 
was refused. The facts here bring the case directly within 
the principle of the two cases, already cited, of the Court of 


Appeal. Here there is, as in those cases, “a good petitioning ` 


creditors debt” (per Brett, M. R., in Ex parte Dearle: In re 
Hastings! referred to above). The petitions there were not 
properly constituted owing to the cestui que trust not having 
been joined; the defect in the present case is the non-joinder of 
the other partner. The parallel seems to be complete and we 
must respectfully dissent from Vaithianatha Aiyar v. Vaithi- 
natha Aiyar?, a decision of Cornish, J. The learned Judge’s 
attention was not called to the crucial cases on the point—the 
decisions of the Court of Appeal. The lower Court has thus 
acted rightly in granting leave to amend; but as already stated, 
all that need be done is to allow the petitioning-creditor to 
amend his petition by adding that the inchoate right which he 
had previous to the petition, became perfected in virtue of the 
award delivered four days later. As observed by Lord 
Coleridge, C.J., in Ex parte Dearle: In re Hastings1, the person 
who has made the blunder must pay for it andthe lower Court 
has very properly directed the petitioning-creditor to pay the 


1. (1884) 14 Q.B.D, 184, 2 (1931) 61 M.L.J. 544. 
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costs that have been thrown away. The contention of the 
petitioner therefore fails. 

Next it has been! argued for him that in regard to the 
merits the lower appellate Court’s order of remand is wrong. 
There can be no doubt, as the District Judge suggests, that in 
the trial Court the petitioning creditor thought, not unreason- 
ably, that the contest was in regard to the preliminary question 
alone. The various entries in the B. Diary support the lower 
appellate Court’s inference and the Subordinate Judge, it seems 
to us, dealt with the merits, not because they were gone into, 
but because he imagined that to make his judgment Ope 
he had to touch on them. 


The petition will be amended in the lower Court within 
one month from the r¢-opening of the Sub-Court. 

In the result, the Civil Revision Petition fails and is dis- 
missed with costs. 

K. C. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


T.N. Borai Goudar .. Petitioner* (Accused) 
v. . 
Commissioner, Ootacamund Munici- 
pality .. Respondent (Com- 
plainant). 


Criminal proceedings—Suit before Bench of Magistrates—-Order of trans- 
fer to Stationary Sub-Magistrate of another place—Before receipt of order 
actually disposal of suit by the Bench of Magistrates—Jurisdiction lacking to 
dispose of the suit. 

Where a petition under Ss. 249 and 313 of the District Municipalities Act 
was pending before the Bench of Magistrates of O and during the pendency 
of the case a transfer was made of the same case to the Court of the 
Stationary Sub-Magistrate C but before the order had been communicated to 
the Bench Magistrates Court the case was tried and the accused convicted of 
the offence and ordered to pay a fine, 

Held, that the Bench Court when it took up the case and disposed of it 
had no jurisdiction. In civil cases the order for transfer must operate from 
the date on which that order i is passed and therefore any Court which con- 
tinues to do any act after the order is passed even though a copy of the order 
has not been received by it is acting without jurisdiction. The same reasoning 
would apply to criminal proceedings. 

* Cri. R. C. No. 1005 of 1937. 4th May, 1938. 

Cri, R. P. No. 940 of 1937, 
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Ademma v. Venkaiasubbayya, (1933) 65 M.L.J. 137: I.L.R. 56 Mad. 692, 
relied on. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
and conviction passed by the Court of the Bench Magistrates 
at Ooty, dated 9th September, 1937, in S. T. Case No. 807 of 
1937, 


P. S. Narayanaswamy for the Petitioner. 


N. Somasundaram for The Public Prosecutor on behalf 
of the Crown. 


K.V. Muthukumaraswami for N. Gopala Menon for Com- 
plainant. 


The Court made the following 


Orver.—The petitioner was charged before the Bench of 
Magistrates, Ootacamund, under Ss. 249 and 313 of the 
District Municipalities Act for storing firewood. During the 
pendency of the case before the Bench, the accused put ina 
transfer application in the Court of the Joint Magistrate of 
Coonoor, who ordered the transfer of the case to the Court of 
the Stationary Sub-Magistrate, Coonoor. Before however that 
order had been communicated to the Bench Magistrate’s Court, 
the case came up for before the Bench and on the accused’s 
plea he was convicted and sentenced to pay a fine of Rs. 5. 
‘This petition has been filed on the ground that the Bench Court 
ceased to have jurisdiction after the order of the Joint Magis- 
trate and that therefore the order of that Court is illegal. 

With regard to stay applications in civil matters it has 
been held by the Full Bench in Venkatachelapati Rao v. 
Kameswarammai that the stay order operates only from the 
date of which the order is communicated to the Court whose 
proceedings are stayed. The reason seems to be that the Court 
having seisin of the matter in question has jurisdiction to 
proceed with it and that the appellate Court in ordering stay is 
merely prohibiting that Court from proceeding further with the 
matter until further orders. But the order of prohibition does 
not take away the jurisdiction of the trial Court; it merely 
suspends it. If therefore the order has not been received the 
Court does not lose its jurisdiction because the order has been 
passed. It therefore follows that any act done after the order 





1. (1917) 33 M.L.J. 515: LER, 41 Mad. 151 (F.B.). 
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of stay is passed is still valid unless the order of the higher 
Court has been disobeyed. This reasoning would not however 
apply to an application for transfer. The ordinary rule is that 
an order operates from the date on which it is passed, the rule 
with regard to stay proceedings and injunctions being excep- 
tion to that general tule. Although no authority has been 
quoted which deals with the date on which a criminal order of 
transfer operates. Ademma v. Venkatasubbayya! deals with 
that question with regard to civil suits. It was there held that 
the order for transfer must operate frum the date on which 
that order is passed, and that therefore any Court which 
continues to do any act after the order is passed—even though 
a copy of the order has not been received by it—is acting 
without jurisdiction. The same reasoning would, I think, 
apply to criminal proceedings; and I am therefore of opinion 
that in the present case the Bench Court, when it took up the 
case of the accused and disposed of it had no jurisdiction to do 
So. 


Nevertheless, it does not follow from the mere fact that 
the Bench Court had no jurisdiction, that its order is void. I 
think that S. 531, Criminal Procedure Code, would apply toa 
case of this kind and so prevent the passing of this order 
without jurisdiction from being void. The whole principle 
underlying the various provisions of Chapter 45 is that no 
order or sentence shall be void on the mere ground of some 
irregularity or want of jurisdiction, unless it leads to a 
miscarriage of justice or prejudices the accused. It seems to 
me in the present case that it is immaterial whether the case of 
the accused was considered by the’ Bench Court or by the 
Stationary Sub-Magistrate. No miscarriage of justice having 
occtirred this Court will not interfere in revision and set asid 
the order. 


The petition is therefore dismissed. 


K. C. : ——— Petition dismissed. 





1. (1933) 65 M.L.J. 137: LL.R.56 Mad. 692. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE PaNnpRANG Row. 


G. N. Subba Rao and others .. Petitioners* (Accused Nos. 1 
to 3 and 5 to 20) 
U. 
Anna M. Venkatachalapathi 
Aiyar .. Respondent (Complainant). 
Defamation—Presentation of petition against a person to a Sub-Inspector 
of Police—Complaint that the statement was defamatory—Offence if any— 


No signatures of petitioners—Defect cannot be cured by examination of 
witnesses--Criminal Procedure Cade, S. 342. 


Where it is clear that the publication of an information regarding a 
person was to a person in authority and was really intended to give informa- 
tion about some offences with a view to get redress or protection, the offence, 
if any, must be only the furnishing of false information or the making of a 
false accusation. It cannotbe said that the offence is committed simply 
because some part of the information or the accusation may be found to be 
defamatory and false. 


Where there was really no evidence of publication inasmuch as the 
signatures of persons alleged to have presented the petition to the Sub-Inspec- 
tor of Police have not been proved by the prosecution, it isa serious defect 
and cannot be cured by examining the accused persons under S, 342, Criminal 
Procedure Code. 


Jeremiah v. Vas, (1911) 22 M.L.J. 73: LL.R. 36 Mad. 457 and Rangappa 

Goundan v, Emperor, (1935) 70 M.L. J. 447: LL.R. 59 Mad. 349, followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the City First Class Magistrate of 
Madura in C. C. No. 71 of 1937. 

K. S. Jayarama Aiyar and O.V. Baluswami for Petitioners. 

R. Krishnaswami Aiyangar for Respondent. 

K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 


The Court made the following 


Orper.—The petitioners, nineteen in number, have been 
convicted of the offence of defamation and sentenced under 
S. 500, Indian Penal Code, to pay a fine of Rs. 20 each and in 
‘default of payment to suffer simple imprisonment for one 
month. The defamation consisted in the presentation of a 
certain petition to the Sub-Inspector of Police by the residents 
of a certain locality in Madura against the complainant alleg- 





* Cr. R. C. No. 701 of 1937. 5th May, 1938. 
Cri. R. P. No. 659 of 1937. 
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ing that he was in the habit of getting drunk and abusing 
people and threatening to do evil by the use of black art and 
praying for protection against the complainant. There can be 
no doubt that the so-called defamation was the presentation of 
a petition to a public officer with the intention of protecting 
the interests of the people who sent the petition. That fact. 
stands out unmistakably, and this outstanding fact has been. 
practically ignored by ithe learned Magistrate. The case clearly 
fell under the 8th exception which declares that: f 
I 


“It is not defamation to prefer in good faith an accusation against any 
person to any of those who have lawful authority over that person with 
respect to the subject-mattér of the accusation.” 


| 
It is not pretended that the Sub-Inspector was not a person: 


having lawful authority over the complainant in the present 
case with respect to the subject-matter of the accusation con- 
tained in the petition) made to him. Good faith has to be 
presumed in view of the fact that it is admitted by the com- 
plainant that he does not know the accused personally and in 
the absence of any evidence of any express malice or enmity. 
Apart from the merits of the case which even on a superficial 
examination would have convinced any Magistrate that there 
was really no substance in the charge of defamation, it is 
argued that the Magistrate was incompetent to take cognisance 
of the offence inasmuch as the offence, if at all, was one of 
giving false information to a public officer or of making a false 
accusation—an offence punishable under S. 182 or 211, Indian 
Penal Code; offences of this nature cannot be taken cognisance 
of by a Magistrate in ‘the absence of a complaint by the public 
servant concerned or of some authority to whom the public 
servant is subordinate; see S. 195 of the Criminal Procedure 
Code. I am of opinion that this contention is well founded.. 
Where it is clear that the publication was to a person in 
authority and was really intended to give information about 
some offences with aiview to get redress or protection the 
offence if any must be only the furnishing of false information 
or the making of a false accusation. It cannot be said that the 
offence of defamation is also committed simply because some 
part of the information or the accusation may be found to be 
defamatory and false. The point to my mind is quite clear and. 


it is hardly necessary ito refer to the authorities relied upon.by 
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Mr. K. S. Jayarama Aiyar, namely, In re Nagarji Trikamju, 
Prafulla Kumar Ghose v. Harendra Nath Chatterjee? and Swee 
Ing v. Koon Hans, 


Another ground of attack is that there is really no evid- 
_ ence of publication by the petitioners inasmuch as their signa- 
tures in the petition have not been proved by the prosecution. 
This is a serious defect. Apparently the Magistrate thought 
this difficulty could be cured by examining the accused them- 
selves as to whether they had signed in the petition in the hope 
that they would admit it. In any case, there could have been 
no other reason for asking them in the course of the examina- 
tion under S. 342 whether they had signed the petition, as there 
was no evidence whatever on the side of the prosecution to the 
effect that they had signed it. It is obvious that the gap in the 
prosecution evidence cannot be filled in this manner by 
examining the accused persons under S. 342, Criminal Proce- 
dure Code. It is enough in this connection to refer to Jeremiah 
v. Vast and Rangappa Goundan v. Emperors. The examina- 
tion of the accused for this purpose was contrary to law, and 
the prosecution cannot be permitted to rely on admissions of 
the accused in these circumstances. The prosecution has 
failed to prove that these accused have signed the petition. It 
follows that the present petition must be allowed and the 
convictions of the petitioners and the sentences imposed on 
them should be set aside and the fine if paid should be 
refunded. 

K.C. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MADHAVAN NAIR anp MR. 
Justice ABDUR RAHMAN. ` 





S. Muniyandia Pillai .« Petitioner* (Plaintiff) 
v. 
Muthusami Servai and another .. Respondents (Defen- 


dants 2 and 3). 


Chit fund—Suit against father for recovery of refund of subscription— 
Father conducting chit fund—Liability of sons whether existing after father's 
death. 





1. (1894) I.L.R. 19 Bom. 340. 2. (1916) I.L.R. 44 Cal. 970, 
3. A.LR. 1935 Rang. 163: 
4, (1911) 22 M.L.J.73: LL.R. 36 Mad. 457. 
5. (1935) 70 M.LJ. 447: LL.R. 59 Mad. 349. 
* C. R, P. No. 654 of 1937. >- ; 26th April, 1938, 
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Where the question was whether the sons of a deceased stake-holder of 
a chit fund were liable to pay their father’s debt out of their joint family 
properties in view of the! decision in Seska Aiyar v. Krishna Aiyar, (193s) 
70 M.L.J. 36: LL.R. 59 Mad. 562 (F.B.), which held that stake-holders were 
personally liable for the refund of moneys subscribed to the fund because 
they committed an offence under S. 294-A, Indian Penal Code, in so conducting 
the chit fund. 

Held, that the sons were exempted from liability to pay their father’s 
debt. 

Muthusamt Servat v. “Mytheen Pichat Rowther, (1937) 1 M.L.J. 231, 


1 


followed. | 
Toshanpal Singh v. District Judge of Agra, (1934) 68 M.L.J.1:L. R. 61 
LA. 350: IT L.R. 56 All, 548 (P. C.), applied. 

Petition under Ss. 25 of Act IX of 1887 and 224 of the 
Government of India; Act, praying the High Court to revise 
the decree of the Court of the Subordinate Judge of Sivaganga 
dated 18th January, 1937 and passed in S. C. S. No. 123 of 
1936. 

L. S. Veeraraghava Aiyar for Petitioner. 

V. Ramaswami Aiyar for Respondents. 

The judgment of the Court was delivered by 

Madhavan Nair, J.—In this case the plaintiff, a subscriber 
to a chit fund conducted by the first defendant and the father 
of defendants .2 and! 3, sued for the recovery of money 
subscribed by him to the chit fund. A decree was given in his 
favour as against tne first defendant but thesuit was dismissed 
as against defendants 2 and 3, the sons of the deceased stake- 
holder. The decree as against the first defendant was based 
upon the Full Bench; decision reported in Seska Aiyar v. 
Krishna Aiyar1. In that case it was held that the stake-holders 
were personally responsible for the refund of the money to the 
subscriber and that they in conducting the chit fund committed 
offence under S. 294-A of the Indian Penal Code. 

In this revision petition it is argued that the lower Court 
should have given a peers against defendants 2 and 3 also. 
The question whether, the sons of a deceased stake-holder are 
liable to pay their father’ s debt out of joint family properties 
in their hands ina case precisely like the present was raised ‘in 
C. R. P. No. 303 of 1936 decided by Horwill, J. The decision 
is reported in Muthusami Servai v. Mytheen Pichai Rowther?, 
The learned Judge held. that the sons were not liable because 





„> (1935) 79 ML, 36: LLR. 59: Mad. 562 CB), 
1937) 1 M.L.J. 2 
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he was of opinion that the débt.was:in the nature of an Muniyandia 
avyavaharika debt, that is, it was founded upon a. criminal hs 
offence committed by the father. .In support of that conclusion Maranam 
he relied upon a decision of this Court in Muthammal v. eee 
Sivakami Ammali, In that case it was pointed out that the Madhavan 
sọns were not liable for the father’s debt if the debt of the moe 
father arose out of conduct on his part which is utterly 
repugnant to-good morals, or is grossly unjust, or flagrantly 
‘dishonest (see judgment of Venkatasubba Rao, J.), at p. 627, 

I, who wasia party to that decision, pointed out that a liability 

which arose out of the commission of an offence by the 

father ‘has always been held .to be immoral and that sucha 

liability: need not be discharged.by the sons. Since the liability 

of the father in the present case arose out ofa transaction 

which was held ‘in Sesha Aiyar v, Krishna Aiyar? to be illegal 

we must hold that defendants 2 and 3 are not liable for the 

‘debt of their deceased father. In our opinion the present case 

falls exactly within the decision of Horwill, J., in Muthusami 

Servai v. Mytheen Pichai Rowthers. We may also in this 
connection refer to a recent: decision of the Privy Council in 
Toshanpal Singh v. District Judge of Agra4. In that case the 
Secretary of a School Committee who was in charge ofa fund 
‘deposited with the bank was authorised to draw upon it for 

certain specific purposes connected with the school. After his 

death the Committee sued the sons to recover from them out 

of property left them by their father or out of the property of 

their joint Hindu family an alleged deficiency in the fund. 

The deficiency amounted to Rs. 42,993 and according to the 

father’s own admission Rs. 30,916 of it was due to drawings 

by-him. for purposes other than those authorised. It was held 

by the Privy Council that the drawings in question were criminal 

breach of trust within S. 405, Indian Penal Code, and that 

under Hindu Law the sons to that extent were-not liable but 

that they were liable for the balance of the deficiency as they 

had not shown that they were not under a pious obligation in 

respect of it. .This decision lends additional support to the 
conclusion’arrived at by Horwill, J., in Muthusami Seryai v. ~ 3; 


aban 


wee cre ney tremens (928) 2T LW. 6065 > e ies om 
2, (1935) 7 70 OML]. 36: LL-R, 59 Mad. 562 (F.B.). 
Sed 3. (1937) 1 M.L.J. 231. 
ia (i934)68 M.L-J. 1: L.R. 61 LA. 350: LER. 56 All, $48 (B.C), 
51 
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Mytheen Pichai Rowther!, In our opinion the decision of 
Horwill, J., is correct and the decree of .the lower Court 
exempting defendants 2 and 3 from liability is right. 

The Civil Revision Petition is dismissed with costs. 

K.C. o ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice VENKATASUBBA RAO AND MR.. 
Justice ABDUR RAHMAN. 


Vedakannu Nadar . 4. Petitioner* (Defendant) . 
v. ' 
Gnanayya Nadar ' .. Respondent (1st Plaintiff). 


Provincial Small Cause Courts Act (IX of 1887), Art. 28, Sch. II—No- 
dispute as to succession—~Whether article applicable. 

Where a plaintiff sued for the recovery of certain jewels as the heir of 
his deceased wife and there was no question of disputed succession, 

Held, on a proper construction of Art. 28 of Second Schedule of 
Provincial Small Cause Courts Act, there should be a claim made by an heir 
as such which claim must be resisted by another advancinga similar claim;. 
otherwise that article would be inapplicable. 


Chhedi v. Gulabe, (1905) I.L.R. 27 All. 622 and Tika Sahu v. Chirkat Sahu.. 
(1914). 19 C.W.N. 614, followed. 


Samu Asari v. Anachi Pe (1925) 49 M.L.J. 554 and Rethinaswami v. 
Natarajan, A.LR. 1933 Mad. 346, dissented from. 

Chinnayye v. Achamma, (1912) 23 M.L.J. 282: L.L.R. 37 Mad. 538, explain-- 
ed and distinguished. 

The object of the relevant part of the article seems to be to remove 
from the cognizance of a Small Cause Court matters involving disputed 
succession, for, they may raise complicated questions. A suit for legacy or 
residue, as is evident from the provisions of the Succession Act, may raise 
intricate questions of law and a Small Cause Court is not expected to deal: 
with such questions. 

Petition under S. 25 of Act IX of 1887, praying the. 
High Court to revise the decree of the Court of the Subordinate- 
Judge of Tinnevelly in S. C. S. No. 1185 of 1932. 


M. C. Sridharan for Petitioner. 

J. S. Vedamanikkam for Respondent. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This Civil Revision Petition has. 
been referred to a Bench onthe ground that it raises an impor- 


nett Rn a A aaa 
1, (1937) 1 M.L.J. 231. 
*C.R. p, No. 1004 of 1934. l 2nd May, 1938, 
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tant question of law. The question turns upon the construc- 
tion of Art. 28 of the Second Schedule to the Provincial Small 
Cause Courts Act. Under that. article “a suit for a legacy, 
or for the whole or a share of. a- residue bequeathed by a 
testator, or for the whole or a share of the property of an 
intestate” is excepted from the cognisance of a Provincial 
Small Cause Court. The plaintiff sues for the recovery of 
certain jewels as the heir of the deceased wife. He alleges 
that upon her death in the house of her brother the defendant, 
the latter wrongfully took possession of her jewels. That the 
plaintiff has succeeded to his wife’s property is not disputed by 
the defendant; in other words, the case raises no question of a 
disputed succession. In our opinion, on a proper construction 
of the relevant words, there must be a claim made by an heir 
as such, which claim is resisted by another person advancing a 
similar claim; otherwise the article does not apply. This 
follows, as the various decisions on the point have held, from 
the very use of the word ‘intestate’ in the section. The matter 
has been put clearly by Banerji and Richards, JJ., who observe 
that the article contemplates a suit between rival claimants to 
the property of an intestate (Chhedi v. Gulabo)1. The authori- 
ties on the point have been fully considered by a Bench of the 
Calcutta High Court which has adopted the same view (Tika 
Sahu v. Chirkat Sahu?) and it is unnecessary to refer to the 
same authorities again. As pointed out in that decision, in no 
previous case has a different view prevailed. The lower Court 


in holding that the article in question does not apply to the 


present suit, has thus come to a correct conclusion. 

But Mr. Sridharan, the learned Counsel for the defendant- 
petitioner, contends that the lower Court’s view is wrong and 
relies in support of his contention, upon two cases of our Court 
(Samu Asariv. Anachi Ammal and Rethinaswami v. Nata- 
rajant). The first of them was decided by Ramesam, J., and the 
second is also a decision of a single Judge (Pakenham Walsh, 
J.) who follows the earlier decision. We are unable to follow 
these cases, for, as a question of construction, we are inclined 
to agree that the view taken by the Calcutta and the Allahabad 
High Courts is right. As to Chinnayya v. Achammas, the 





1, (1905) LL.R. 27 All. 622. 2. (1914) 19 C.W.N. 614, 
3. (1925) 49 M.L.J. 554. 4, ALR. 1933 Mad. 346, 
oe 5. (1912) 23 M.L.J. 282: I.L.R. 37 Mad. 538. 
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present question did not arise there arid theré is no more than 
d passing observation on which the petitioner can rely. ` t 

. The object'òf thë relevant part of the article seems to be 
to remove from the cognisance of a Small Cause Court, matters 
involving disputed succession, fot; they may raise complicated’ 
questions: A reference to thé earlier part of the section 
strengthens this view. A suit for legacy-or a residue, as is 
evident from the provisions of the Succession Act, may raise 
intricate questions of law anda Small ‘Cause Court is not’ 
expected to deal with’ such questions. =~ 


‘In the result, ie Civil Revision Petition is dismissed, but 
we make no order as to costs. 


e o] 5 —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN, 


G. Meenakshisundaram Aiyar .. Appellant (Appellant). 
Swaminatha Aiyar . a+ Respondent (Respondent) 


Execution—Agreement relating to—Passing of preliminary decree in 
mortgage suit—Agreement entered into before final decree—Undertaking to 
exonerate certain items of property—Whether can be pleaded tn execution. — 
‘Any agreement which merely relates to the execution of the decree and 
doesnot attack the decree itself can be pleaded in bar of execution of the 
decree. Thus itis permissible to plead in bar of execution of the final decree 
in a mortgage suit an unregistered agreement alleged to have been executed 
by the decree-holder after the passing of the preliminary decree and before 
the final decree whereby the decree-holder has agreed in writing to exclude 
two out of four items of the hypotheca from execution and to take out exe- 
cution only as against the, remaining two items. 

Chidambaram ‘Cheitiar v. Krishna Vathiyar, (1916) 32 M.L.J.13: I. L.R. 
40 Mad. 233 (F.B.) and Papamma v. ia (1935) 69 M.L. J. 451: LL.R. 58 
Mad. 994 (F.B.), relied on. 


i Appeal under cl. 15 of the Letters: Patent sete 
against the judgment of Wadsworth, J., dated 29th N ovember, 
1935 and made ‘in ‘appeal. against Appellate Order No. 65 of. 
1932 against the- order -of the Court of the Subordinate ‘Judge 
of Tanjore, dated 8th: December; 1931 and made i in Appeal Suit 
No. 126 of 1931. (Appeal: Suit No.-18 of 1931, District: Court, 
West Tanjore) (Execution Petition’ No. “137 oE 1930 in 


t Ne ee 
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*Letters Patent;Appeal-No, 11 of 1936; . <11th-November, 1937, 
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Original: Suit-No. 51 .of 1914, District Munsif’s: Court, 
EUEN E a i i 


K. P: Ramakvishna Rives for Alai Ae 
K. S. Champakesa Aiyangar for Respondent: 
`The Court delivered the ‘following 


i 


| Jupemenrs. Pandrang Row, J.—In this appeal Hie. aai 
question for, determination is, as stated by , Wadsworth, J., 
whether it is permissible to plead in bar of execution of the final 
decree in a mortgage suit an unregistered agreement alleged to, 
have been executed by the decree-holder after the passing of 
the preliminary decree and before the final decree whereby the 
decree-holder agreed not to execute the decree, against two out 
of four items of the hypotheca which were in.the enjoyment 
and possession of the appellant.. The learned Judge appears 
to have thought that the agreement was drafted with a view to 
avoid the application of Ss. 17 and 49 of the Registration Act 
and of O. 21, r. 2 of the Code of Civil Procedure. ‘This 
view does not seem to be correct, because if, as contended by 
the appellant, it is an agreement relating to the execution of 
the final decree arrived at before the. final decree was passed, 
none of these provisions of law would come into operation .or 
affect the agreement in question and there would have been no 
need to attempt any evasion of such provisions. The general 
principle was laid down so long ago as 1916 in Chidambaram 
Chettiar v.Krishna V athiyari, which itself recognised the general 
rule followed for many previous years. This Full Bench deci- 
sion was again considered comparatively recently in 1935 in 
Papamma v. Venkayyae, and the judgment of the Full Bench in 
that case, which was delivered by me, stated that the Full Bench 
ruling in Chidambaram Chettiar v. Krishna Vathiyart covers 
agreements which relate to the execution of the decree but not 
agreements which attack the decree itself. In other words, it 
has been made clear by this Full Bench decision that any 
agreement which merely relates to the execution of the decree 
and does not attack the decree itself can be pleaded in bar of 
execution of the decree. The simple question therefore for 
decision in this appeal is whether the agreement in this case 
whereby after the preliminary decree but before the final decree 








i. (1916) 32 MLJ. 13: LLR. 40 Mad. 233 (FB... 
2.’ (1935) 69 M.L.J. 4517 LIR. '58 Mad. 994 (FB): © ` 
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the decree-holder agreed in writing to exclude two items of the 
hypotheca from execution and to take out execution only as 
against the remaining two items is an agreement which relates 
to the execution of the decree or is an agreement which attacks 
the decree itself, There is nothing in the agreement to show 
that it was intended to attack the decree sought to be executed, 
for it cannot be said that it was intended to attack the final 
decree which had not'yet been passed. There is no doubt that 
where there is a decree against more than one defendant, an 
agreement prior to the decree whereby the plaintiff agreed not 
to execute the decree against one of the defendants can be 
pleaded in bar of execution of the decree as against him. The 
present case is more or less similar, for the decree in this case 
is one for sale and some items otherwise liable to be sold in 
execution were agreed to be released from such liability to be 
sold in execution. Ido not see how in view of the general rule 
prevailing in this Presidency an agreement of the kind pleaded 
in this case can be said to be one which cannot be pleaded. This 
is not a case in which any money has been paid outside Court 
when the preliminary decree directs that the money should be 
paid into Court, in which case it may be said that the payment 
pleaded is one which is contrary to the preliminary decree. To 
my mind the point seems to be fairly clear, namely, that the 
agreement that is pleaded in this case is one that can be plead- 
ed and is not one which the appellant is debarred from plead- 
ing in bar of execution of the decree against the items agreed 
to be released. 

The appeal must therefore be allowed with costs. It 
follows therefore that the order of the first Court allowing 
execution to proceed without determining the truth of the 
agreement pleaded miust be set aside as well as all proceedings 
in execution taken thereafter. The first Court must now restore 
execution petition No. 137 of 1930 to its original number on 
the file and dispose of it according to law after determining, in 
particular, whether the agreement pleaded by the appellant is 
true. The appellant is entitled to have his costs in all the 
Courts from the respondent decree-holder. 

Abdur Rahman, J.—Whatever may be my personal view in 
the matter, I agree that in view of the Full Bench decisions of 
this Court it is impossible to come to any other conclusion. 

B. V. V. l = Appeal allowed. 


T1) THE MADRAS LAW JOURNAL REPORTS. 407 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice PaNprane Row. 


Kista Pillai .. Petitioner* (Accused) 
v. 
Amirthammal .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 488—Construction of— Living 
in adultery’—Living in the house of adulterer—If - essential to bar the claim 
of wife to maintenance—Defence of adultery put forward by husband—Duty 
of Court~Procedure. 

It is not correct to say that, unless a married woman lives with the adul- 
terer in the latter’s own house and is maintained by him asa wife, the hus- 
band will be liable to pay maintenance under S.488, Criminal Procedure Code. 
‘The expression ‘living in adultery’ means continued adulterous conduct. 

Occasional lapses from virtue arenot a sufficient reason for refusing 
maintenance. Living in adultery need not be inthe house of the adulterer. 
In re Fulchand Maganlal, (1927) 1.L.R. 52 Bom. 160, relied on. 


When a husband puts forward the defence of the adultery of the wife to 
.an application for maintenance by her, the Court has to decide whether there 
has been such adulterous conduct on the part of the wife ator about the time 
of the application, that is to say, shortly before or shortly after the application 
is made, interpreting the word ‘shortly’ ina reasonable manner. In sucha 
-case, where the charge of ‘living in adultery’ isthe only defence by the hus- 
band to the claim for maintenance, the husband ought to begin the case, and 
the petitioner (the wife) against whom the charge is made ought to have an 
opportunity of adducing rebutting evidence. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Ranipet dated 
12th October, 1937 and made in M.C. No. 18 of 1937. 

V.T. Rangaswami Aiyangar and K. A. Chakravarthi 
Aiyangar for Petitioner. 

N. Somasundaram for Respondent. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orver.—The petitioner in this case is the husband of the 
respondent who has obtained an order of maintenance in her 
favour from the Sub-Divisional Magistrate of Ranipet under 
S. 488, Criminal Procedure Code. The main defence to the 
application for maintenance was that the petitioner was living 
in adultery. The learned Sub-Divisional Magistrate observes 
on this part of the case merely that there is ample evidence 
that the petitioner was having illicit intercourse with Chinnappa 





* Cri, R.C. No. 883 of 1937. 
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and he: then’ goes'on to quote éertain observations of Newsam, 
J, in (Lakshmi Ambalam v. Andi. Ammall on the file of the 
High Court. to the effect: 

“Living i in adultery is something duite different from leading an ürichaste: 
life. The principle it seems to me is that a husband is absolved from „the 
obligation to maintain his wife when his wife hasa de facto protector, with 
whom she’ lives nod by whom She | is being’ maintained as” it ‘she were his. 
wife.” rX ; ' i 

The fsied Magistrate T comes to the. conclusion - that 
“under this intetpretation the sometime immoral character of 
the petitioner wotld not constitute ‘living’ in adultery’. ” The 
facts elicited in evidence are not merely that ‘there. was. only 
one individual lapse or even occasional lapses from virtue but. 
that the petitioner actually eloped with: Chinnappa. and » lived 
with him in another place, namely, ` Wallajah, for some days, 
that when discovered by het husband’s ‘relations and préssed to 
return, she refused to return, and that she had to: be taken by 
force from her paramour to her parents’ house. . There is also. 
certain evidence adduced, no doubt at alate stage of the case 
without giving an opportunity to ‘the petitioner to rebut, to the 
effect that the petitioner,, even when the case was pending 
before the Sub-Divisional Magistrate, was continuing her 
intrigue with Chinnappa: ‘The learned Sub-Divisional Magis- 
trate makes no reference to this evidence, and- he- appears to 
have thought that the only evidence against the petitioner was 
in respect'of her immoral character in the past; that is to say; 
before the application.’ I am unable to say-that this is a satis- 
factory way of disposing of a claim for maintenance either 
from the point of view of the petitioner or of-the counter- 
petitioner. . I. am not. prepared to go to the . length of saying 
that, unless a married woman. lives with the adulterer in the 
latter’s own house and is maintained by him as a ‘wife, the 
husband will be liable to pay maintenance under S. 488, 
Criminal Procedure Code. Emphasis is no doubt laid on the 
words “is living in adultery”. In other words, as was pointed 
out by the Bombay High Court, in Fulchand Maganlal; In 
re?, the clear implication’ from the words used by the legisla- 
ture in this section ‘is’ ‘that, unless the wife is actually ` living 
in adultery at or about the time of the application, she is not 
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disentitled to obtain maintenance. . It is nowhere said in the 
section, and thete is no need to’ introduce additional . words 
therein, that liviug, in adultery must. be in the house of the 
adulterer, The words ‘living’in.adultery’ are, in my opinion, 
merely indicative of the principle that occasional lapses from 
virtue are. not a sufficient reason for refusing maintenance. 
Continued adulterous conduct is what is meant by ‘living 
in adultery’. The question therefore for the Magistrate to 
decide in.this case was whether there had been such adulterous 
conduct on the part of thepetitioner at or about the time of 
the application, that is to say, shortly before or shortly after 
the application was made, interpreting the word ‘shortly’ in 
a reasonable manner. This case has not at all been approa- 
ched from this. standpoint. The learned Magistrate has 
decided the case in å way which appears hardly to do justice to 
thé parties. In particular the serious allegation of subsequent 
adultery made in the evidence given by the last witness 
examined for the respondent in the Magistrate’s Court should 
have been allowed to be contradicted or rebutted on the 
petitioner’s side by the petitioner giving evidence on the point 
if she was so inclined to do or by letting in other evidence. 
But it does not appear that any opportunity was given to 
her for giving evidence on the point. My opinion is that in 
acase of claim for maintenance like this the respondent who 
puts forward a chargeof ‘living in adultery’ against the peti- 
tioner’ as his only. defence to the claim for maintenance, ought 
to begin his, case, and .the petitioner against whom this 
charge is made ought to have an opporttinity of adducing 
rebutting evidence. This procedure hasnot been followed in 
this case and in my opinion the inquiry must have done 
prejudice to the petitioning wife. 

In these circumstances, I am of opinion that the interests 
of justice require thatthe order of the Magistrate should be 
set aside, and the Magistrate directed to rehear the petition 
after giving an opportunity to both parties to adduce addi- 
tional evidence and in particular, to let the petitioning wife 
have the last word and to dispose of the petition afresh in 
the light of the observations contained in this judgment. 
Order set aside and case remanded. 
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PRIVY COUNCIL. ` 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT :—Lord Romer, Sir SHADI LAL AND SIR GEORGE 
RANKIN. 


Bengal Coal Company, Limited .. Appellants* 


v. 
Sri Sri Janardan Kishore Lal Singh 
Deo and another ' .. Respondents. 


Lease—Construction—~Mining lease—Covenant by lessor to pay taxes, rates, 
etc, charged on mines—Public demands—Road and Public Works Cess— 
Payments due from persons entitled to royalties, etc., from mine—Income-tax 
on royalties—Whether within “covenant—Bengal Cess Act (IX of 1880)— 
Bengal Mining Settlements Act (II of (1912), S. 10. 

By a lease of coal mihes, the lessees covenanted to pay to the lessors 
royalties reserved by the lease, and to “ pay and discharge all taxes, rates, 
assessments and impositidns whatsoever being in the nature of public 
demands. . . . . charged, assessed or imposed upon the said mines by 
authority of the Government of India or the Local Government except demand 
for land revenue . .” Ona claim by the lessors against the lessees for 
reimbursement of sums paid by them in respect of road and public works 
cess under the Bengal Cess Act, 1880, expenses charged to the lessors under 
S. 10 (1) (b) of the Bengal Mining Settlements Act, 1912, and income-tax on 
royalties reserved by the lease, 

Held, that the defendants were liable for the cess and the charge under 
the Mining Settlements Act inasmuch as they were public demands in respect 
of the land, but that they were not liable for the income-tax as it was not a 
tax. imposed on the mines'in any sense relevant to the covenants in the 
mining lease. 

Allum v. Dickinson, (1882) 9 Q.B.D. 632; Foulger v. Arding, (1902) 
1 K.B. 700 at 711; Maharajah Manindra Chandra Nandi v. Secretary of State 
for India in Council, (1910) 21 M.L.J. 365: L.R. 38 I.A. 31: ILL.R. 38 Cal. 372 
(P. C.) and Payne v. Esdaile, (1888) 13 App. Cas. 613, referred to. : 

Decision of the Calcutta High Court affirmed. 


_ Appeals from two decrees dated 24th March, 1936, of the 
High Court, Fort William, Bengal (Syed Hasim Ali and 
N. G. A. Edgley, JJ.) affirming a decree dated 7th December, 
1932, of the District Judge, ‘Burdwan, modifying a decree 
dated 17th July, 1930, of the Subordinate Judge, Asansol. 

The plaintiffs brought an action in the Court of the Subordinate 
Judge, Asansol, claiming to be entitled to be reimbursed by the 
defendants, the Bengal Coal Company, Ltd., in respect of certain 
payments made by them for which they contended that the defen- 
dant company were liable under a mining lease into which the 
parties had entered. The payments in question were made by the 


*P.C, Appeal No. 69 of 1937. 28th June, 1938. 
Bengal Appeals Nos. 30 and 35 of 1936. 
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plaintiff lessors in respect of road and public works cess under the 
Cess Act, 1880, expenses charged to the lessors under S. 10 (1) 
(b) of the Bengal Mining Settlements Act, 1912, and income-tax 
on royalties reserved on the lease. The Subordinate Judge held 
that the plaintiffs were entitled to recover in respect of payments 
under all three heads. The District Judge upheld the plaintiffs’ 
claim except as to income-tax. The High Court having affirmed 
that decision, the plaintiffs and the defendants both appealed to 
His Majesty in Council 


J. M. Parikh and Ralph Parikh for Appellants. 
Cyril Radcliffe, K.C. and L. M. Jopling for Respondents. 


28th June, 1938. Their Lordships’ judgment was delivered 
by 

Str Grorce Ranxin.—By a mining lease dated 4th 
` March, 1915, the plaintiffs demised to the Bengal Coal Com- 
pany, Ltd. (defendants) therein called “ the lessees,” the mines, 
beds, veins and seams of coal in Mousa Poidih in the district 
of Burdwan for 30 years from the Ist April, 1915. The first 
of the lessees’ covenants contained in Part VII of the schedule 
to the lease was in the following terms :— 


-“The lessees shall pay the royalty and royalties reserved by this lease at 
the time and in the manner above appointed in that behalf and shall also pay 
and discharge all taxes, rates, assessments and impositions whatsoever being 
in the nature of public demands which shall from time to time be charged, 
assessed or imposed upon the said mines or any part thereof by authority of 
the Government of India or the said Local Government or otherwise except 
demand for land revenue and shall also pay interest at the rate of 12 per cent. 
per annum on all arrears of such royalty or royalties from the due date 


thereof.” . 

By their plaint filed in the Court of the Subordinate 
Judge at Asansol on the 21st June, 1929, the plaintiffs claimed 
to be entitled under this covenant to decree against the defen- 
dants for a sum of Rs. 2,095-8-0 together with certain interest. 
The claim is for re-imbursement in respect of certain cesses 
or taxes for which the plaintiffs became liable between the 
years 1923-1929 (inclusive) and which they have paid. These 
public demands are three in number-—namely, (1) Road and 
Public Works Cess under the Cess Act, 1880 (Bengal Act IX of 
1880) ; (2) expenses charged to the plaintiffs under clause (b) 
of sub-S. (1) of S. 10 of the Bengal Mining Settlements Act, 
1912 (Bengal Act II of 1912); (3) Income-tax upon royalties 
reserved by the lease. 
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| 
. The Subordinate Judge gave the plaintiffs a decree in 
respect of all three heads of claim but disallowed the claiin 


for interest. On appeal by the defendants the District Judge 


of Burdwan (7th December, 1932) disallowed the claim in 


respect of income-tax but upheld the Trial Court’s decision as 


to the ‘other two. heads of claim. Both sides having appealed 
to the High Court, Nasim Ali and Edgley, JJ., affirmed the 
decision of the District Judge by decrees dated the 24th March, 
1936. Two appeals to His Majesty have been brought pursuant 
to certificates granted by the High Court under clause (c) of 
S. 109, Civil Procedure Code, and they have been consolidated. 
The defendants by theit appeal dispute that they are liable in 
respect of Road and Public Works Cess or the charge under 
the Mining Settlements Act. The plaintiffs appeal against the 
disallowance of their claim in, respect of income-tax. No. 
question , as to interest arises; nor is it contended that there is 
any reason why the covenant should not have effect according 
to its tenor. . 

Learned counsel for the defendants have drawn attention 
to the fact that the words of the covenant—“ charged, assessed 
or imposed upon the said mines or any part thereof ”—are not 


‘accompanined by phrases (to be found in books of conveyancing 


precedents) designed to enlarge their scope by:making express 


„mention of demands imposed in respect of the demised premises 


or in respect of the royalties reserved by the lease. Allum v: 


Dickinson! has been cited to show that the fact that a charge 


can be enforced against the premises does not in all circum- 
stances make it a charge imposed on the premises; and the 


observations of Mathew, L.J., in Foulger v. Arding2 have 
‘been referred to as. showing that unless there be’ express 


mention of demands imposed on the owner in respect of the 


„premises, such a demand is not within the covenant. 


. As regards the claim for monies paid under the Cess Act, 


1880, their Lordships dre of opinion that the terms of that 


enactment deprive the | defendants’ contention of its force :— 


l 
-“5, From and after the commencement of this Act in any district or part 
of a‘district, all immovable property situate therein, except as otherwise in 
Ss. Zand 8 provided, shall be liable tothe payment ofa road cess and 


‘public works cess. 


““6, The toad cess and the public works cess shall be assessed on the 


‘annual value of lands -and on the anrjual net profits from mines, quarries, 
Sa 


1, (1882) 9 Q.B.D, 632, 2. (1902) 1 K.B. 700 at 711. 
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tramways, railways and other immovable property ascertained respectively as 
in this Act prescribed. . . .” 


These words, together with the preamble ‘and other sections 
(for example, S. 80), are to the effect that the cess is levied on 
the immovable property and that the immovable property is 
liable to pay it. It is assessed differently as regards lands and 
mines—in the case of lands it is assessed on the annual value 
and in the case of mines on the annual net profits. The judg- 
ment of the Board delivered by Mr. Ameer Ali in Maharajah 
Manindra Chandra Nandi v. Secretary of State for India in 
Councilt has been referred to, but their Lordships are unable 
to find that it casts any doubt upon the character of the cess 
as one imposed upon the immovable property by the plain 
terms of the Act. 


The nature of the payment to be made under S. 10 (1) 
of Bengal Act Ilof 1912 by the persons mentioned in clause 
(6)—‘all persons who receive any royalty, rent or fine from 
such mines” is not so clear. _The word “owner” in this Act 
points in such a case as the present to the lessees and not to 
the lessors. Expenses incurred by the Mines Board of Health 
in respect of any area declared to be a “mining settlement” are 
to be “charged to” the persons mentioned in clause (b) and to 
the lessees in such proportions as the Local Government may 
‘direct; the total burden of the lessees is to be divided among 
them onthe basis of output, while the total burden of the 
receivers of royalties, etc., is to be divided among them on the 
‘basis of the Road Cess payable by each. There isa provision 
[sub-section (4)] that “all expenses chargeable under this 
section shall be recoverable as if they were arrears of land- 
revenue.” This would subject the defaulter not merely to 
«certificate procedure” under the Public Demands Recovery 
Act, but also to a sale of his estate or interest under the Land 
Revenue Sales Acts [Act XI of 1859, Bengal Act VII of 
-1868].' Their Lordships think that the effect of the Act is 
‘to distribute the burden of the expenses among the interests 
.(superjor and inferior) in the mine. They .say nothing upon 
‘the.question whetlier.a revenue-sale for the zemindar’s default 
‘would affect the interest òf his lesse¢s lef. Act XI of 1859, 
‘S. 37 al because ‘they are “not ` of opinion that the. words 
[upon the said mines or any’, part: thereof” refer to the. interest 





1, (1910) 21 M.L.J. 365: L-RUS8:T. A; 31: LL.R. 38 Cal. 372 (P.C.). 
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of the lessees as distinct from that of the lessors. Nor are 
the plaintiffs concerned in the present ‘case to demonstrate 
that for default by the lessees there is a remedy against the 
leasehold interest. Land revenue is ‘certainly a burden 
“charged, assessed or imposed upon” the land. If the remedy 
against the land be what makes it so, or be sufficient to make 
it so, then the payment now in question is related in like 
manner to the lessors’ interest. This conclusion cannot be 
avoided by contending that the persons referred to in clause 
(b) of S. 10 of the Act of 1912 need not necessarily have 
any interest in the mine at all. Receipt of “royalty, rent or 
fine from such mines” prima facie imports such an interest, 
and in the absence of such interest Road Cess would not be 
chargeable under the Cess Act of 1880. 

The words “taxes, rates, assessments and impositions. 
whatsoever” are followed by the words “charged, assessed or 
imposed upon the said mines’—a variety of phrase which is. 
intended to avoid restricting the covenant to cases in which the 
demand is in the strictest sense ‘‘charged upon the land.” The 
phrasés are to be taken in their ordinary and natural meaning. 
In Payne v. Esdaile}, the House of Lords had to interpret the 
phrase in a Statute of Limitations “periodical sums of ‘money 
charged upon or payable out of any land except moduses or 
compositions belonging to a spiritual or eleemosynary córpora- 
tion sole.” As moduses were incapable of being charged om 
land in the sense of being payable out of land or realisable by 
remedy against the land'itself, the phrase “charged upon” was. 
interpreted in a wider sense and as having no technical mean- 
ing. It was considered by Lord Herschell that the prima facie 
and most common meaning would make it applicable only to. 
those cases in which there was some remedy against the land! 
itself, but that it might well be used to describe a burden im- 
posed upon land if a payment has to be made in respect of land 
and the land can only be' enjoyed subject to the liability for 
that payment. Lord Macnaghten observed at pp. 626-7: 


“The liability to the payment falls upon the occupier or taker for the time: 
being by reason of his occupation. The land carries the liability as a burthen 
from taker to taker. Beyond all doubt that liability subtracts something from 
the profitable enjoyment of the land; it must be taken into account on the 
occasion of a sale, a mortgage, ior a lease. An intending purchaser would 
give so much less purchase- -mdney ; an intending mortgagee would strike the 





1. (1888), 13 App. Cas. 613. -. ty Ee Po 
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amount off the rental in calculating the value of the proposed ‘security, and an 
intending lessee would offer so much less rent. It seems, to-me that according 
to the ordinary understanding of mankind that isa charge upon land which 
cannot be dissociated from the land and which charges the occupier in respect 
of the land.” 


The particular illustration of an intending lessee does not 
here apply owing to the special nature of the demand in ques- 
tion, but the other illustrations (intending purchaser, intending 
mortgagee) are applicable, and add point to the circumstance 
that a remedy is given against the land itself. Their Lordships 
see no features in the present case rendering these considera- 
tions insufficient to attract the operation of the covenant, and 
are of opinion that the High Court was right in holding that 
this part of the plaintiffs’ claim is well-founded. 

Income-tax is ina very different position, as intending 
‘purchasers or mortgagees of the lessors’ interest would appre- 
ciate. Itis not a tax imposed upon the mines in any sense rele- 
vant to the lessees’ covenants in a mining lease. Indeed, 
express words referring to public demands imposed upon the 
proprietors in respect of the mine would not have brought 
income-tax within the covenant. It may be true that the sug- 
gestion that the covenant extends to income-tax in respect of 
the plaintiffs’ royalties would not in 1915 seem so unreasonable 
as it would after the Indian Income-tax Acts of 1918 and 1922 
had graduated the tax according to the amount of the 
assessee’s total income. Buta general tax on the income of all 
persons with exceptions for smaller incomes is plainly outside 
the scope of the covenant. 

The result is that, in their Lordships’ opinion, both 
appeals should be dismissed. They will humbly advise His 
Majesty accordingly. There willbe no order for costs. 

Solicitors for Appellants: Stanley, Johnson and Allen. 

Solicitors for Respondents: Sanderson, Lee & Co. 


R. C. C. Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—-Mr. Justice Horwitt. ` 


S. s. Batliwala pa ~.. Appellant* (Accused). 


Government of India Act, 1935, Ss. 49 (1) and 50 (3)—Sanction ‘for 
prosecution under S. 196, Criminal Procedure C ode, by Governor—Governor 
acting in individual judgment-—Whether he acts unlawfully—Consultation with 
ministers—If a legal requirement—Order requiring D. I. G. of Police to depute 
ano ficer—Letter authorising an Inspector to prefer a complaint signed by the 
Superintendent for D., I. G-—Validity of complaint—Authentication of order 
of prosecution by the Chief Secretary—S, 114, Illustration (e) 0 f the Evidence 
Act—Penal Code, S. 124-A-—-Object of—Sedition—Criterion—Principles of 
political party—Consideration of—Atiacks on Magistrates and Police—Sedi- 
tious nature of. r 


An order sanctioning the prosecution of the accused under S. 196, 
Criminal Procedure Code, for sedition purported to be an order of the 
Provincial Government and to have been issued by order of His Excellency 
the Governor, who under S. 49 (1) of the Government of India Act, 1935, 
exercised the executive authority of the Provincial Government. It was 
assumed that His Excellency had acted without consulting his ministers, The 
order was authenticated by the Chief Secretary in accordance with the rules. 
By that order the Deputy Inspector-General of Police, C.LD., was requested 
to depute an officer of the Special Branch of C.I.D. of the rank not lower than 
that of Inspector of Police to prefer a complaint. The letter authorising an 
Inspector of Police to prefer a complaint was signed by the Superintendent, 
Special Branch, C.I.D., for Deputy Inspector-General of Police. 


Held, that (1) the complaint was properly filed, Reg. v. -Vinayak 
Divakar, (1871) 8 Bom.H.C.R. 32 (Crown Cases) distinguished. 


(2) S. 114, illustration (e) of the Evidence Act applied and the sanction 
was in order. 


(3) There is no provision in the Government of India Act, 1935, 
which imposes a legal obligation on His Excellency the Governor to consult 
his ministers before sanctioning the prosecution of the accused noris he 
legally required to do so under the Instrument of Instructions. 

(4) S. 50 (3) of the Government of India Act does not relate only to 
cases in which the question arises whether any matter is or is not a matter as 
respects which the Governor is required to act in his discretion or to exercise 
his individual judgment. 


{5) In the case ofa sdnction to prosecute “under S. 196 of the Criminal 
Procedure Code, the Governor is certainly not required to exercise his 
individual judgment, but in exercising his individual judgment. heis not 
acting unlawfully and his act cannot be called in question in å Court’of law. 

(6) A Court cannot take account of the principles of a political party and 
declare that an offence which is punishable under Penal Code is not an 
offence because it does notcontravene the principles of that party. More- 
over, itis not the advocacy of certain principles—however extreme they 
may be—that the law punishes ; but.the adoption of methods and modes of 

address intended to cause! disaffection towards the Government established 
by law or to bring that Government into hatred or contempt. The speech 
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wil] have to be: Judged not by; the political views of the accused or his party 
but by the -purpose of the accused in expressing those opinions in the way he 
did.’ "Fair criticism of, the Government i is no offence but the question the 
Court ‘has to! décide i is whether’ the ‘speech of the accused indicated an’ inten- 
tion'to promote hostility and ill-will towards. the Government. 


: "(7X S. 124-A.of the Penal Code is inténded as much to protect the people 
against agitators as it isto maintain the stability of the Government. 

, (8) Attacks on Government employees | which bring into hatred: and 
douteript the Magistracy and the police tend. to endanger the public peace and 
are ‘seditious. 


Appeal against the order-of ‘the Court’ of Session of the 
Nellore Division in Case No. 34 6f the Calendar for 1937. 

`- B. Jagannadha Das for S. ‘Suryaprakasan for Appelank : 
e The Public-Prosecutor for the Crown. 

“ The Court delivered the following: 

` JupemEnt.—The appellant, a member of the All- India 
Congress Socialist Party, has been convicted by the Sessions 
Judge of Nellore of the offence of having delivered a seditious 
speech punishable under S. 124-A, Indian ‘Penal Code. The 
accused had toured throughout ‘the Andhra: Desa doing pro- 
paganda work on behalf of his partý; and the speech in’ ques- 
tion was delivered at. Venkatagiri ¢ atthe end of his tour. 

Two preliminary objections have been raised with regard 
to’ the validity of the prosecution. The first point taken is 
that there was rio proper sanction, in that His Excellency the 
Governor did not consult ‘his. Ministers as he was bound to do 


; beforé sanctioning ` the prosecution and, secondly, that the 


prosecution was not filed in accordance, with the order sanction- 
ing the prosectition, in that the Ciréle Inspector who filed the 
comiplaint was not deputed ‘by, the Deputy Inspector- General 
of Police, ‘C. I. Di, as required ‘by. the sanction order, but. by 
the Supenhtendent, Special Branch, C.I.D. The second point 
an be. briefly disposed of. The second paragraph of the order 
of the Governnient i is: ee 
f . The Deputy Inspector- General st “Police, Railways’ and -C. I.D, is 
requested to depute an officer of the Special, Branch, C. I. D., of the rank not 
Jower than that of Inspector of' Police; to pester a complaint i in thes Court si 
tbe District Magistrate of ‘Nellore? «= ; - 
` The ‘letter issued: in cofisequénce of: this andes Ex: A; is 
from As Fs Bulkley; Esq., Deputy Thspector-Geñeral of Police, 
Railways’ and C. E Dy Madras, ‘to M:R.Ry.- ‘Vi Ayyasaini 
Naidu Avergal, Inspéctor óf Police, Special” ‘Branch, C. I. D; 
Madras. The-letter“authorises' the officer td? whom the letter 
53 
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was addressed to prefer a complaint in the Court of the 
District Magistrate, Nellore, against the accused in respect of 
the speech delivered by him at Venkatagiri on the 3rd 
September, 1937. The letter was signed by Mr. Colebrook, 
the Superintendent, Special Branch, C. I. D., not as such but 
“ for Deputy Inspector-General of Police, Railways and C. I. 
D.” The body of the letter and the words at the bottom, 
“Deputy Inspector-General of Police, Railways and C. I. D.” 
were typed. The signature of Mr. Colebrook and the word 
“for” were in ink, which is clear proof that Mr. Colebrook 
signed not on his own account but as one authorised to sign 
on behalf of the Deputy Inspector-General of Police, Railways. 
and C.I. D. Mr. Bulkley, Deputy Inspector-General of Police, 
is a touring officer and Mr. Colebrook was the senior officer 
working in his office. There is therefore no reason to doubt 
that Mr. Colebrook was authorised to sign such orders. 


Even if it was Mr. Colebrook and not Mr. Bulkley who. 
deputed Mr. Ayyasami Naidu to file the complaint, I should 
still be of opinion that the complaint was properly filed. The 
order of the Government contained merely a request to depute 
a certain officer of the Special Branch, C. I. D., not below the- 
rank of Inspector, to file the complaint. It is clear from the 
order that the Government had no intention that only an 
Inspector of Mr. Bulkley’s choice should file the complaint. 
He was ordered to depute the Inspector because he was the 
head of the C. I. D. Mr. Colebrook was in charge of the: 
Special Branch of the C. I. D., of which Mr. Ayyasami 
Naidu was an Inspector. Mr. Jagannadha Das has placed 
reliance on Reg. v. Vinayak Divakar|, in which an 
order sanctioning prosecution of a highly placed Magistrate 
directed that the complaint should be filed by a responsible. 
I.C.S. Magistrate specifically named; and it was held in that 
case that it was clear that the Government intended that that 
particular I.C.S. genleman should file the complaint and no- 
other, that the Government clearly thought it advisable that 
this particular gentleman should consider the case against the- 
accused and select such acts of his as he deemed suitable and 
proper for the subject of a charge, and that it was not the- 
intention of the Government that this power of discrimination. 


1, (1871) 8Bom. H.C.R. 32 (Crown Cases). 
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‘should be delegated to some other person of a lowerrank. As 
already pointed out, the Government clearly had no intention 
in the present case that any avs officer should file the 
complaint. , $ 

The order sanctioning the ET EY Ex. B, purports to 
be the order of the Provincial Government and to have beeri 
issued by the order of His Excellency the. Governor who, 
under S. 49 (1) of the Government of India Act, 1935, 
‘exercises the executive authority of the Provincial Government. 
The order was authenticated by Mr. Brackenbury, the Chief 
Secretary, in accordance with certain rules framed by His 
Excellency the Governor in consultation with the then Minis- 
ters. The sanction therefore seems to be in order and there 
is nothing in it which would prevent the Court from applying 
the principle enunciated in S. 114, illustration (e) of the Indian 
Evidence Act that public actsare regularly done. However, 
Mr. Jagannadha Das states that a speech delivered by the 
Hon’ble Minister for Courts and Prisons, reported in a 
local paper, contained a statement that he (the Honourable 
Minister for Courts and Prisons) had not been consulted with 
regard to the prosecution. This statement raised some doubt 
inthe minds of the counsel for the accused whether His 
Excellency the Governor had consulted his Ministers; and 
in order to ‘ascertain whether that was done, the Court 
was requested to summon the Hon’ble the Prime Minis- 
ter and the Hon’ble Minister for Courts and Prisons. 
Had these Ministers pleaded privilege, the Court would un- 
doubtedly have upheld their claim and the trial would have 
proceeded on the assumption that the sanction was properly 
accorded. Probably, it could also. have been successfully con- 
tended that the Court was not at liberty to probe into the acts 
and’conversations of the Governor and his Ministers’ which 
had led up to the passing of the order and that the Court was 
bound to assume that the order was regularly passed. The 
learned Public Prosecutor, in order to avoid any unpleasantness. 
that might arise with regard to the summoning of Ministers as 
defence witnesses, was prepared to assume, although he had no 
reason to believe that such was the case, that His Excellency 
the Governor had acted without consulting his Ministers. The 
learned Sessions Judge was therefore bound to consider 
whether the: failure of His Excellency the Governor to consult: 
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his Ministers invalidated the sanction: and a very. learned and 
lengthy argument has Been addressed to meby Mr. Jagannadha 
Das on this question. .'The Government. of India Act of 1935, 

inso far as it relates to the administration of Provincial 
affairs, contemplates that in certain cases the Governor should 

act in. his discretion, and so do what he thinks to be right inde - 
pendently. of any opinions that may be held. by his Ministers. 

In certain cases, too, he. has to. exercise his. own independent 
judgment; in other. cases, it is clearly. presumed that. he will 
consult his Ministers; and the Instrument of Instructions 
issued to the Governor requires him to be guided by his 
Ministers i in those matters in which he i is not required to act in 
his discretion or to exercise his individual judgment. Admit- 
tedly, by virtue of S.; 53 (2) of the. Act, the Courts cannot 
question any, act done by the Governor on the ground that he 
has not: followed thé, Instrument of Instructions; but it is 
contended by Mr. Jayannadha Das that the Governor. is 
legally bound to, consult his Ministers even, though his acts 
cannot be called in question on the ground that he was not 
guided by the advice tendered. Except i in. S..59 (5), however, 

I find no reference in the Government of India Act to any legal 
duty cast upon the Governor to consult his Ministers. S. 59, 

cls. (2) and (3), relate to, the drawing up of certain rules 
and the making of certain orders and instruments and 
their authentication ;, and S. 59 (5) requires the Governor 
to consult his Ministers with regard to the discharge of his 
functions under these sub-rules. There is no provision in the 
Act which requires the Governor to consult his Ministers 
before performing executive acts. The Instrument of Instruc- 
tions implies that he should consult his Ministers; for without 
consulting them he would not be able to be guided by their 
advice; but he is not legally required. to do so. The remedy 
for any unconstitutional -act.on the part of the Governor is not 
legal action but constitutional action—the resignation of the 
Ministers if they consider that the unconstitutional act of .the 
‘Governor is of sufficient importance to ‚warrant their resigna- 
tion, and a request that. the Governor be recalled, S. 50 (3) 
isto the. effect that the validity of anything done by the Goyer- 
nor shall not be. called in question on the ground that he ought 
or ought not to have acted in his discretion or ought or ought 
ot-to have exercised his.. individual judgment; but it. vis 
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.argued that these words cannot be severed from the first part 
of .sub-S. (3)-of S. 50-and- relate only to cases in-which the 
question: arises -whether any matter. is or is not a: matter, as 
respects which the Governor is required to act in-his discre- 
tion or to. exercise his individual judgment. But’ if-the latter 
part of this: sub-section’ had this very limited meaning, all 
` these words set out above would be unnecessary and all that 
would, be required ‘would be to add after: the words “‘the 
decision of the Governor in his discretion shall be final’ the 
words “and shall not be called: in question.” mS 
It has been pointed out ‘that’ S. 271 (2-b) requires that 
with respect to the sanctioning of prosecutions of public ser- 
vants, which would be under S..197 of the Criminal Proce- 
dure Code, the Governor'shall exercise his individual judg- 
ment. It is’ therefore argued: that as nothing is said about 
S. 196, it must be assumed, by implication, that the Governor 
is bound toconsult his Ministers before sanctioning a prosectu- 
- tion. S. 271 was drawn up for the protection of public servants; 
who are under the special protection of the Governor, and it is 
in order that public servants should not be victimised that the 
Governor is required to exercise his:own individual judgment 
in sanctioning or withholding sanction to prosecute them. In 
the case ofa sanction to prosecute under S. 195 of the Criminal 
Procedure Code the Governor is certainly not required to 
exercise his individual judgment; but that does not mean that 
in exercising his individual judgment he is acting unlawfully 
and-that his Act can be called in question ina Court of law. 
It is: pointed out that in matters where the Governor is requir- 
ed to exercise his individual judgment or to act in his discre- 
tion, his acts are subject to supervision by the Governor- 
General but in matters where he should be guided by his Minis- 
ters there :is no such right-of interference by the, Governor- 
General. It is therefore argued that the Government 
of India Act could not be so anomalous as to permit the 
Governor: to act autocratically in a, matter in which he 
should be guided by his:-Ministers and yet should be under 
the control of the;Governor-General in matters in which he is 
required to exercise his individual. judgment or to act in his 
discretion. : This argument ‘ignores the constitutional remedy 
of the Ministers and the people, to which reference has already 
been made: Very much the same criticism might be made of 
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the argument that as the Government of India Act is meant to 
give more power into the hands of the elected representatives 
of the people and contains many provisions which are almost 
identical with provisions in the constitution of the great self- 
governing dominions, it could not be meant to give the 
governor such autocratic powers. This argument moreover 
is based on the fallacy that the more advanced the constitution 
the less the powers of the Governor. The contrary is true. 
The Governor of a small colony inhabited by primitive and 
backward people has very much less power than the Governor- 
General of a self-governing dominion, the reason being that 
in the former the Government is carried out personally by the 
Governor and the officials subordinate to him; but in the case 
of a self-governing dominion where the Government is, in 
practice, in the hands of the people, the Governor needs 
extraordinary powers to interfere when a grave crisis arises; 
but these extraordinary powers he rarely uses. Even in the 
self-governing dominions the Governor-General has not 
infrequently resisted the legisiature and the Ministers by with- 
holding and reserving bills. I am therefore satisfied that there 
is nothing in the Government of India Act which imposed a 
legal obligation upon His Excellency the Governor to consult 
his Ministers before sanctioning the prosecution of the accused. 
It would perhaps be as well before leaving this question to 
again point out that the learned Public Prosecutor does not 
admit that there was no consultation. 

On the question whether the accused was actually guilty 
of sedition, a further preliminary objection has been taken 
that it is not safe to' rely on the reported speech which was 
recorded by a shorthand writer and later transcribed. No 
doubt every shorthand writer is fallible and undoubtedly a 
few mistakes were made both in the recording of the subject- 
matter of the speech and in transcribing the shorthand notes; 
but it cannot be doubted, upon a reading of the whole of the 
reported speech, that the shorthand writer has neither missed 
nor misunderstood very much. Emphasis was laid on certain 
grammatical mistakes in the speech and it was pointed out 
that one sentence contained no predicate; but it cannot be 
doubted for a moment that even the best and the most 
renowned speakers.make frequent grammatical mistakes and— 
where the sentence is involved sometimes forget how the 
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sentence began—with the result, that a sentence which may 
have conveyed a clear meaning to the hearers is not, grammati- 
cally speaking, complete and correct (in reading through the 
judgment after the stenographer had transcribed it, I found 
one such unfinished sentence of my own). While therefore 
it would be unsafe to rely on any chance word or to attach 
undue significance to any particular sentence, there can be no 
doubt that what the shorthand writer has sent to the Govern- 
ment and which has been filed in this case does very accurately, 
reproduce in substance and in word what the accused actually 
said in the speech delivered by him at Venkatagiri on the 3rd 
September last. It may be noted that no objection to the 
correctness of the report was taken in the Magistrate’s Court; 
and it was only in the Sessions Court that this point was 
thought of. The interpreter of the accused, who was examined 
as a defence witness, said that it was only after getting into 
the witness-box that he read it carefully and noted the incorrect 
portions. 


Mr. Jagannadha Das has further tried to divert attention 
from the actual speech made by pointing out that the accused 
made many other speeches in Andhra Desa which were delivered 
‘during a propaganda tour on behalf of his party; and that 
with respect to none of thosé other speeches has a similar 
charge been made against him. From this I have been 
asked to conclude that the accused could not have had a 
‘seditious intention when he delivered this particular speech at 
Venkatagiri. I am unable to accept this argument; for a man 
iiay make ninety-nine mnon-seditious speeches and yet his 
hundredth speech might be full of sedition. Moreover, we 
know very little about the speeches made by the accused in 
other places. Only one witness speaks on this subject and he 
heard only one speech: He was a highly educated gentleman, 
of 58 years of age, and not likely to be roused to violence 
against his better judgment by a young man like the accused. 
Another reason why I have been asked not to attach too much 
importance to the spoken word is that the opinions expressed 
in the speech were in accordance with the principles of the 
Congress party, whose members now govern in the majority. 
of the provinces of India; but clearly a Court cannot take 
account of the principles of a political party and declare that 
an offence which is punishable under the Penal Code, is not an 
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offence because -it. does not contravene the’ principles of that: 
party. Moreover, it is not:the advocacy of certain principles— 
however extreme they ‘may’be+that the lawrpunishés; but the 
adoption of methods arid modes of address intended to causé 
disaffection towards the Government established by law or to 
bring that’ Government’into hatred!or contempt. . It is quite’ 
possible to express dissatisfaction with the Government without: 
exciting disaffection; and this. speech will have to'be judged 
not by ‘the: political views of the accused or his party; but by; 
the ‘purpose of the accused in expressing those. opinions in the 
way he did. Fair criticism of the Government is no: offence; 
but the question: the Court had to decide. was. whether the 
Speech of ‘the accused indicated an intention to promote 
hostility and ill-will. towards the Government. If. a. person 
attempts to bring the Government into hatred or contempt or; 
to excite disaffection towards it, force and violence is encouraged, 
which may lead to a conflict with the authorities, with the 
certainty that there will be grievous loss of life. S. 124-A is 
intended as much to protect the people against agitators as it is 
to maintain the stability of the Government. 


Mr. Jagannadha Das has stated that it was part of the, 
instructions of persons going on propaganda tours that they. 
should exploit local grievances and that it was in accordance 
with this principle that'when the accused went to Venkatagiri, 
he began his speech by a slanderous diatribe against the 
Zamindar of Venkatagiri. One; of the local grievances appears. 
to have been that certain persons who had been in the habit of 
cutting fuel.in the local.forests were not allowed to do-so}. 
and the accused dilates,on the poverty of the people and the 
way they were being ground down by the Zamindar and says: ` 
~“ “Do you know what happens i£ there is a terrific tyranny and there is 
nobody’ to succour the poor?:. Do you remember a man-called Alluri Sitha- 


ramaraju, (a man who similarly exploited local.grievances and brought about 
a rebellion)? Have you heard about his history? ` And do you know what 


he cae a l 4 

"He ‘then expatiates, on ie P i state of the people: 
in P Venkatagii and’ teférs to a ‘certain criminal case’ ‘against 
a‘man for killing ‘a boar, and this gave the accused an oppor 
tunity to atfack the Magistracy. , He says: 


“+ uHe brought him (the boar) down’ to earth and this British Government, : 
whose'Magistrates dre supposed to be doyens“of justice and sede and are’ 
the most corrupt Officials Lheve ever seen in the, world, these people. ~ ion 
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.:' Themvhe says: 


A. 


“The peasantry is being ground down in poverty and even a dog will turn 
if you go on beating too much. Iask you once again, do you remember the 
history.of Alluri Sitharamaraju?” 

` The accused does not however give the story of Sitharama- 
raju at once but returns to another attack on the Zamindar. 
He’ then gives what purports'to be a history of the British 
occupation of India and compares the British to a guest with 
a snake in his heart and the Zamindar’s ancestor to a traitorous 
brother who helped to impoverish his brethren. This guest 
with a snake’s heart is ‘referred to in the first person and we 
find these words: 


“There is poverty. Will you allow me to have asmall corner of your 
house? I shall sit down and sell a small little thing like tobacco and send the 
money to my country. Will you allow it? You with:a magnanimous heart 
said ‘alright’. Get this corner and then I got some persons in your family. 
supposing your blood brother, to come with me and conspire with me so that 
I can make everybody quarrel and take charge of the whole house. Your 
wife will not be your wife. She will be my wife. Your brothers and sisters 


shall be slaving away for me and with what aim? That I may carry the 


whole wealth of your household to my own land.” 

- Then, after a few more remarks in the same vein—chiefly, 
directed towards the Zamindar’s ancestor, he says with respect 
to that ancestor: 


“He has turned everybody in the family to a slave to this foreigner. He 
has gone and sold his country‘ to me. What are your feelings for the man 
though he is your brother, flesh of your flesh.and blood of your blood? T 
ask you what are your feelings first towards your brother and then towards 
the marauder, the dacoit, the man with the serpent’s heart who came asa 
guest to your house? What are your feelings towards these two? I want 
to talk to you about Alluri Sitharamaraju.” 


Then begins a highly coloured story of Sithagamaraja in 
which he is painted as a hero who enabled the people to rise 
against oppression, the story containing contemptuous refer- 
ences to the police. He says of Sitharamaraju: 


“He is a man who came from Andhra Desa and when there was terrific 
repression of this British Government, its police, guns, and arms, he said, ‘I 
do not care for my future or what happens to me. I shall make a band of 
followers and I shall see that in this land of West Godavari or East Godavari 
or Kistna these Britishers shall lead a life as brothers and did it. Do.you 
know. how he did it? He was not like the British officials who came with 
lathies and bullets and shoot on innocent people who are not ready or who 
have no guns. No, no. He usedto give notice. . . oo. . « Tf you 
care to be present, be present and hand over the keys (of the Treasury); but 
if you want to test me, remember I shall shoot you down like a dog and what 
used to happen. The Police Officers are certainly very brave when you have 


not gotarms.in your hand . ; .'. .... . . . and these officers and 
54 
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these militaries and these police officers who are very brave in shooting down 
the people and tyrannising over them, they used to throw down their guns 
and run for their lives.” 


The speech continues in much the same strain, with an 
accusation that the police officers are paid to shoot down the 
people. Then he says; 


“But to-day in this country there are thousands of people like Alluri who 
have come out and said they: will not rest until all the exploiters in the land 
shall be thrown out, until this foreign marauder, dacoit, who has got in under 
false pretences is thrown out of this land with the poison that is sitting in his 
heart, with the snake that is'sitting in his heart. . . . . A x 
these Alluris in this conntry have determined that not only will they drive 
out the Britisher, hand over the wealth, take charge of treasuries in this 
country; but also have determined that the poisonous snake which is sitting in 
the heart of British Imperialism shall be killed and not allowed to poison our 
life breath every minute and allow our Harijans to die of starvation, our 
poor peasants to go in poverty and misery and have no hopes of civilisation 
at any time, no future for their children, no education, no cloths.” 


He then goes on to discuss the present political situation 
and says that the present Prime Minister has gone to jail in 
order that this British Governor and this British Government 
shall pack out of this country; and he points out that now the 
Congress are in power, that even the soldiers and police and 
Government servants want to be free from British Imperialism, 
and that they also know that this country is a slave country 
because British Imperialism is here. He exhorts the people 
either to force the Zamindar to give them fuel or to march out 
and take the fuel themselves and concludes: 

“All India is organising. Everybody is organising so that when the final 
fight comes we shall kick these Britishers out.” 

There can be no doubt from a reading of the whole of this 
speech, of which extracts have been given above, that it is a 
direct incitement of the people to violence against the Govern- 
ment as now established, which the accused has described as the 
British Government. ' That by the ‘British’ Government’ he 
means the Government as now established is particularly clear 
where he compares the kist payable on Government lands with 
the rates payable on Zamindari lands, where he describes the 
charge on Government lands as being levied by the ‘British 
Government’. It is of course true that any speaker is entitled 
to abuse the British and nobody bas ever said that such abuse 
amounts to sedition. On the contrary, it is commonly counted 
as patriotism. But the accused is not here concerned with 
ancient history and with individuals of British nationality; 
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but- with the Government as now established, which in his 
speech he has identified with the Government that was estab- 
lished in the early stages of.the British occupation and which 
is resporisible, jointly with the Zamindar, for the poverty and 
‘distress now existing. Alluri, the hero, relieved distress by 
looting the treasuries; and there are thousands of Alluris 
to-day. The accused clearly did not, as his learned advocate 
would have me believe, identify the existing Government with 
the Congress Ministry. The Government means much more 
than the Ministers; and includes the machinery with whicli the 
Ministers have to work. The accused was always aware of this 
-distinction between the Government and the Ministry; and it 
was against the Government that the accused intended to cause 
disaffection. Even if this distinction was not present in his 
mind, the speech would still be seditious; for the Harijans and 
-others to whom the accused addressed his remarks were clearly 
exhorted to resist the tyrannous authority then existing—the 
authority which in practice was being exercised by the Minis- 
ters then in power and the officials who were carrying out 
their policy. 


The sedition does not end with the denunciation of the 
‘Government and an exhortation to the people to follow the 
thousands of Alluris of to-day; but includes the bringing into 
hatred and contempt the magistracy and the police. Attacks 
of this kind on Government employees scandalise the Govern- 
ment by casting a reflection on those who are entrusted with 
the administration of public affairs and naturally tend to 
endanger the public peace; and this, undoubtedly, ascan be seen 
from the passages extracted above, is what the accused intended. 


The learned Counsel for the accused has pointed out a few 
(for there are only very few) passages which read more peace- 
fully, as where, after inviting the people to shout with him 
“long live revolution’ he described revolution as meaning that: 

“We (the people of India) shall change the structure of society so that 
aman will not exploit man, one man shall not be rich and thousands poor.” 

And so on, which the Public Prosecutor has aptly com- 
pared with the interjections of Mark Antony in his funeral 
oration over Julius Caesar when, in a clever speech urging the 
people to rebellion, he added at frequent intervals, “For 
Brutus is an honourable man”. 
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The ‘conviction is therefore right. -The sentence .is -a 
moderate one. The conviction and’ sentence are terete 
confirmed and the appeal disthissed. 

S. V.V. > J n l Apear dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS” 


` PRESENT :—MR. Justice VENKATASUBBA Rao AND MR“ 
Justice ABDUR RAHMAÑ. 


Sivanmalai. Goundan ee i T Appellants (Plaintiff) 
Arunachala Goundan and others.. Respondents (Defendants 
So © 2t) l 


Guardians and Wards Act y. LIT of 1890), Ss. 29 and 30—Guardian making. 
assignment of minors property without Court's sanction— Order appointing 
guardian embodying S. 29--Repudiation by minor—Transaction voidable. ' 


Because the prohibition under S. 29 of the Guardians and Wards Act has: 
been incorporated in an order appointing a guardian, it does not follow that. 
an assignment by a guardian of the minor’s property in violation of the prohi-, 
bition imposed is void, but the order must be taken to have done nothing more. 
than embody'the rule laid down'in the section. When S. 30 of the Act says 
that the transaction shall be voidable, it is difficult to holdthat merely because: 
the rule is copied in the order of the Court it can have the effect of producing 
a different legal result. Hence the transaction is voidable and not void. 


It is far from correct to say that a minor cannot repudiate a transfer 
except by filing a suit under Art.,44 of the Limitation Act. 


‘Appeal against the.decree of the Court of the Subatditiate 
Judge of Coimbatore in Appeal Suit No. 271 of 1936, preferred 
against the decree of the Court of the District Munsitf of, 
Udumalpet in O.S. No. 675 of 1933. 

N.-Sivaramakrishna Aiyar-for Appellant. 

.M. Krishna Barathi; T. K. Subramania Pillai, M. C TE 
lingam and S: Murugesa-Mudaliar for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba. Rao, J—The suit has been brought by, 
the assignee of a mortgage bond. The assignment was made 
by the guardian appointed under. the Guardians. and Wards, 
Act of the minor who became entitled to the mortgage. . The 
question raised in the appeal is whether the assignment is. 
void or voidable. 5.29 of the Act, which imposes a limitation 
on the powers of a guardian of the property, eracts inter alia 
that he shall not transfer any immovable property of his ward 

K 
withọut the previous sanction ‘of the Court. . Then S. 30 goes 
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on to say that a disposal by-the! guardian in cofitravention of 
this provision is.voidable “at ‘the instance of any other person 
affected thereby”. This ‘section renders the transaction voida- 
ble and not void ab initio. -Does the-fact that the statutory 
prohibition ‘has been incorporated in ‘the order ‘appointing the 
guardian, clothe’ the prohibition’ with ‘a quality which it does 
‘not otherwise possess? In other words, ‘is the lower appellate 
Court right ‘in holding that though the statute says that the 
transaction shall be voidable, it is nevertheless void as what 
has been infringed is the prohibition specially imposed by the 
order? The order must be taken ‘fo have done nothing more 
than embody the rule laid down in the séction, for, that is the 
inost effective way of bringing the ‘rule to the notice of the 
guardian. When the statute says that the transaction shall be 
voidable, ‘it is difficult to hold that merely because the rule is 
-copied in the order of the Court, it can have the effect of 
producing a different legal result. We must therefore hold, 
-differing from the lower Court, that thg transaction is voidable 
and not void. n 


1 


But does this advance the plaintiff’s case? It is unnecessary 
to decide whether the words of S. 30 quoted above contemplate 
‘the avoiding. of the transaction by a person other. than the 
minor. There are certain matters which have since transpired, 

-ôf which we think we dre bound to take notice. The ward in 
-question has attained majority and has avoided the transaction 
in the most inequitable way; he-has repudiated his Guardian’s 
Act and has filed a suit himself for the recovery of the mort- 
gage money. Art. 44 of the Limitation- Act provides that a 
suit to set aside a transfer of this sort by a ward who has 
-attained majority, should be brought within a certain period. 
If the ward should allow this ‘period ‘to elapse without bringing 
‘the suit, what would be the legal consequence? Taking the 
„present case, would the plaintiff acquire, after the expiry of 
‘the period mentioned, an indefeasible right to the mortgage in 
virtue of S. 28 of the Limitation Act? In the circumstances 
that have happened, this question does not arise for decision. 
_ Here, that the transaction has been repudiated, is beyond con- 
troversy. It is far from correct to say that a minor cannot 
repudiate a transfer except by. filing a suit under Art. 44 
(Trevelyan: an Minors, 5th Edition, p. 202; Muthukumara 
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Chetty v. Anthony Udayar1). It will be noticed that the statute ` 
makes the transaction voidable, it being unnecessary to sgeire 
whether it was beneficial to the minor or not, 

What then is the position? There are two suits fled 
to enforce the mortgage; one by the assignee, that is, the present. 
action and the other by the quondam minor. It is perfectly 
clear that both the suits cannot be decreed and it seems to us. 
equally plain that the plaintiff cannot ask us to recognise his 
transfer when in fact the minor, at whose instance it is. 
voidable, has in fact avoided it. ‘It is said that if the minor’s. 
estate has been benefited, the benefit must be restored to the 
assignee before the transaction can -be set aside. This is a 
question which arises, if at all, in the suit which has since been 
brought. In this connection we cannot help remarking that 
the plaintiff’s conduct has been most obstructive. In the 
present action there were two attempts made to bring the ward 
on the record, one of them having been after he had attained 
majority. Owing to the plaintiffs opposition which we must 
characterise as most unwise, both the attempts failed. 

In the result, the second appeal is dismissed with the 
costs of the mortgagors or their legal representatives (one 
set). l 

K. C. a Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice Burn AND MR. JUSTICE STODART. 


Sreeman Nallanchakravarthula Sampath 
Kumara Venkata Rangacharyulu Ayya- 
varlam Garu (deceased) and others ... Appellanis* (Plain- 
; tiff and L. Rs.) 


v. . 
Jammi Turanga Rao and another .. Respondents (Defen- 
dant and nil). 


Civil Piovediies Code, (V of 1908), O. 21, r. 63—Claim suit under 
Adverse possession—Plea of ~W hether sustainable. 

Where the property concerned in the claim was one half share in two. 
vacant sites and a house, and the appellant alleged that he had ‘purchased the 
whole of them on 15th April, 1918, the date of the sale deed in his favour, by 
the sons of the previous holder, but in 1921 the respondent filed a small cause 
suit against one of the members of another branch of the undivided family of 
Be Ae rhe Se eo 

1. (1914) 29 M.L.J. 617: LL.R. 38 Mad. 867 at 877, 
*S. A, No. 552:0f 1933, - - 10th May, 1938. - 
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the previous holder in which was attached a half share in the properties on 
31st October, 1929, whereupon the appellant put in a claim petition under 
O. 21, r. 63 on 6th January, 1930, and upon dismissal of his petition, filed the 
present suit in about June, 1930, basing his claim on adverse possession against 
the judgment-debtor of the attaching creditor, 

Held, in the circumstances, that on the date of the attachment 3ist 
October, 1929, twelve years had not elapsed from the date of sale in favour of 
the appellant, the title by adverse possession was not perfected. Therefore, 
the effect of the order of the District Munsif who dismissed the appellants’ 
claim petition was to declare that,'in so far as the half share in the properties 


attached was concerned, the appellant was holding it not ori his own behalf but 
on behalf of the judgment-debtor. 


Pandiyan Pillai v. Vellayappa Rowther, (1917) 33 M.L.J. 316, relied on. 
Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in Appeal Suit No. 119 of 1931 preferred 
against the decree of the Court of the District Munsiff of 
Peddapur in O. S. No. 166 of 1930. 


P. V. Rajamannar for Appellants. 
Y. Suryanarayana and B.V. Ramanarasu for Respondents. 


The judgment of the Court was delivered by 

Burn, J.—This is an appeal from the decision of the 
learned Subordinate Judge of Cocanada in appeal No. 119 of 
1931. The appellant was the plaintiff in O. S. No. 1660f 1930 
on the file of the District Munsiff of Peddapuram in which he 
sued under the provisions of O. 21, r. 63 of the Code of 
Civil Procedure to set aside the order made on a claim 
petition. The facts are comparatively simple. The property 
concerned in the claim was one half share in two vacant 
sites and a house. The appellant thought that he had 
„purchased the. whole of these properties on 15th April, 
1918, when a sale deed Ex. A was executed in his favour 
by Venkatasubba Rao and Ramadoss, the sons of one J. 
Chikka Rao. In 1921 the respondent filed a small cause suit, 
against one Venkataseshagiri Rao who was a son of a first 
cousin of J. Chikka Rao and in execution of his decree he 
attached what he alleged to be the undivided half share in 
these properties belonging to Venkataseshagiri Rao. Now it is 
not disputed that at the time of the sale in 1918, Venkatasesha- 
giri Rao’s branch of the family to which he and J. Chikka Rao 
belonged was entitled to one half of the joint family properties. 
It is therefore not disputed that on the 15th April, 1918, the 
two sons of J. Chikka Rao were not in a position to sell to the 
appellant any more than the one half share which belonged to 
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‘their branch of the’: Jamily The sale-deed. Ex. A therefore 
‘conveyed to the appellant title to one half share only.” The 
‘other lialf share which had belonged to Venkataseshagiri Rao 
was attached by the respondent on 31st October, 1929, The 


appellant putin a claim petition which was dismissed on 6th 


January, 1930. The'order of the learned ‘District Munsiff 


‘dismissing this petition is Ex. F. On 23rd June, 1930, the 


plaintiff filed O.S. No. 166 of 1930 to set aside the cas order 


‘and to establish his own title. '- - 


The appellant bases his claim on adverse possession as 
against Venkataseshagiri Rao, the Judgment- debtor in the 
small cause suit. It is clear that on the date of. the attach- 
ment 31st October, 1929, twelve years ‘had ‘not ‘elapsed from 
the date of the sale-deed, Ex..A, that being the: date on which 
it is assumed that the appellant’s adverse possession began; 
twelve years had not elapsed on 6th January, 1930, ‘when the 
learned District Muntiff dismissed the ‘claim petition... But on 
23rd June, 1930, when this suit was instituted by, the appel- 
lant more than twelve years had elapsed -since -15th.April, 
1918. Now the appellant's contention: is that. by reason of 
this fact his title by adverse possession has been completed. 
The learned Subordinate Judge disagreeing , with the learned 
District Munsiff who tried the suit has held. that what 
was to be decided was the rights of the parties on the.date of 
the attachment, 31st: October, 1929, or at the latest on the date 
on which the claim petition was dismissed. The learned counsel 
for the appellant has referred us to Seetharami Reddi v. 
Venku Reddit and Ranganatha Aiyar v. Srinivasa Aiyan- 
‘gar’, In those cases, it was held that the attachment of a 
judgment-debtor’s ‘interest in immovable property did not 
‘stop the running of adverse possession by the trespasser. ` ‘The 
learned Subordinate Judge preferred to follow the case of 
Pandiyan Pillai v., Vellayappa Rowther3, which: is a. very, 
similar case to this. It has been suggested that we should 
have this case referred to a Full Bench since the decisions 
of . this Court are conflicting. The case however ‘is a 
very old one; it is now nearly nine years, since the attachment 
took place and we do not think that the matter is of sufficient 
E or importance to be referred toa Full Bench, The 





LL. (1901) 11 MJ. 344, an es 2, 1925) 49 MLJ. 656. 
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learned Subordinate Judge has pointed ç out that if the appellant 
had filed his suit to set aside the claim order on the day after 
the claim order was passed | or on any day before 14th April, 


1930, he would have had no hope ‘of success. The learned’ 


Subordinate Judge’ ‘thinks-that it is impossible: for-the plaintiff 
by waiting a-few months more till 23rd June, 1930, to clothe 
himself with additional rights and to compel the rightful 
owner, namely, the judgment-debtor to lose his right to ‘the 
property. We agree with the learned Subordinate Judge in this 
view; and: we agree with-him that the decision in Ranganatha 
Aiyar v. Srinivasa Aiyangar) is not really in conflict with this 
principle:. In a. suit like-this:.to set-aside the claim order it is 


clear that;the rights of the parties on the date of the attach- 


ment or on the. date of the order aré thè. rights which have to 
be taken into consideration. :On. 6th January, 1930, the. appel- 


lant .(assuming hiin to be'in adverse possession as against. 
Venkataseshagiri Rao) had riot been in possession for’ twelve’ 
years, and therefore hé had not perfected his title by prescrip- 


tion., ‘Therefore on that date the.real owner of. the one half 
share-which- was attached was Venkataseshagiri, Rao. The 


effect ‘theréfore’ of the order passed by the learned District 


Munsiff on the claim petition, was, to declare that in so far as 
Venkataseshagiri Rao’s half share was concerned the appellant 
was holding it not on his own. behalf but on behalf of the 
judgment-debtor. To succeéd-in the suit the’ appellant was 
therefore bound to. show that this finding was incorrect. We 
think it is too obvious that he cannot do this by: waiting for 
five months more and then saying that, even though he had .no 
title in January ‘he has got a title in June’ and therefore the 
claim order was wrong. In ‘this viéw we find ‘ourselves in 
agreement with the learned’ Subordinate Judge and we dismiss 
this appeal with costs. . 


K.C. a a Appeal dismissed. 





1. (1925) 49 M.LJ, 656.° Y = - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VENKATASUBBA Rao AND MR. 
Justice Azpur RAHMAN. 


Pothukutchi Appa Rao and others .. Appellanis* 


(Plaintiffs) 
v. 
Secretary of State for India in Council 
represented by the Collector of 
Guntur ! ... Respondent in both 
; (Defendant). 


Grant—Inam title-deed--C onfirmation of rights under pre-British grant 
—Construction—Righi to tank-beds—Long possession of tank-bed lands by 
agraharamdars—Inference as to grant--Successive denials of title—Suit for 
declaration of right—Limitation—Evidence Act (I of 1872), S. 110--Madras- 
Land Encroachment Act UIT of 1905), S. 2. 

Where the pre-British grant is unqualified and is of the entire village 
inclusive of tank-beds and the inam title-deed does not curtail or limit the 
right conferred by its terms the original grant remains the best evidence of 
what has been granted by the Crown as the result of the Inam Enquiry. The- 
true position in regard to irrigation tanks situated within an inam is that they 
do not belong to the community as such, the rights of irrigation appertaining. 
to the lands irrigated, and they may be taken to pass under the wide terms of 
an inam grant under which the only exception is “communal porombokes”. 


S. 110 of the Evidence Act no doubt enacts that title is to be presumed 
from lawful possession. This isa rebuttable presumption and like all rebut-- 
table presumptions must yield to proof. Thus where title is proved, or has. 
to be assumed by virtue of a declaration under S. 2 of the Madras Land 
Encroachment Act, the presumption created by S. 110 the Evidence Act can. 
no longer apply. A party, however can, even as against the Crown, rely on 
his long possession as evidence of a grant made by the original owner. 


It cannot be said that a,bare repudiation of a person’s title without even. 
an overt act would make it incumbent on him to bring a declaratory suit. A 
party has a right to elect as to when he can bring a suit for vindicating his. 
right when there are successive denials of his title, and when he chooses to- 
do so, it is with reference to the particular infringement he pares that the 
limitation should be reckoned. 


Appeals respectively against the decrees of the Court of the- 
Subordinate Judge of Guntur in O.S, No. 54 0f 1929 and in 
O. S. No. 13 of 1931 (O. S. No. 702 of 1930 on the nig of the- 
District Munsif of Narasaraopet). 


P. Satyanarayana Rao and S. Venugopala Rao for Appel- 
lants. 





* Appeal No. 327 of 1931 and 28th September, 1937, 
Appeal No. 421 of 1931. 
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N. Srinivasa Aiyangar for The Government Pleader (K.S. 
Krishnaswami Aiyangar) for Respondent. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The question raised in this appeal 
is whether the tank-bed lands in question are the property of 
the Agraharamdars (the plaintiffs). or the Government (the 
defendant). The suit has been filed with a view to get a 
declaration that the lands belong to the Agraharamdars, and to 
get a refund of the penal assessment, alleged to have been 
wrongly levied from them. The plaintiffs trace their title to a 
confirmatory grant in their favour of 1797, made by the then 
Zemindar of Narasaraopet (Ex. A). This refers to a yet 
earlier grant of an unknown date (not forthcoming) and the 
plaintiffs rely upon the recital in Ex. A, wide and unqualified, 
to the effect that the whole village is granted “inclusive of the 
hills, channels, saline lands, donkas, tank-bed lands” within the 
boundaries specified. It will be seen that.there is in this grant 
a specific mention of the tank-bed lands, which are expressly. 
conveyed. The Agraharamdars next rely upon a conveyance 
of 1844, under which they acquired a portion of this agraharam 
from certain third parties. There again, the tanks are in terms 
mentioned among the rights appertaining to the property 
conveyed. This agraharam came within the purview of the 
inam enquiry instituted by the Government and in 1860 it was 
both confirmed and enfranchised and an inam title deed was 
issued to the agraharamdars (Ex. G). What wasgranted and 
confirmed “as freehold in perpetuity” was the entire village, 
nothing having been excluded. In the title deed issued by the 
Government, it was the title of the plaintiffs’ ancestors “the 
agraharam village” that was acknowledged on behalf of the 
Governor in Council. In the Inam Fair Register (Ex. F) 
there is a recital on which the plaintiffs strongly rely. Itrefers 
to the sanad of 1797, and goes on to say, that it appears there- 
from, that the original grant comprised the entire village, 
excluding only the common village site, and certain minor 
inams, which had already been carved out. The plaintiffs take 
their stand upon these documents and ask: If the pre-British 
grant was unqualified and was of the entire. village, inclusive 
of the tank-beds, and that grant was duly confirmed by the 
Governor in Council, how can the Government sustain their 
present claim? The plairitiffs comiplai’ that the Judge in the 
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‘Lourt below; who, has:negatived: their, claim, has misundérstood 
the issue to be tried and has imisconceived. ‘the law -to. be 
applied. 3 ais a 

In our opinion, tie Tni Judge has not given due ET 
to the’ ‘completeness of ‘the grant “evidenced: ‘by the: original 
satiad:and the inam title deed. “At-the inam enquiry: ‘there was 
an express-reference; ås already observed,- to ‘the: comprehen’ 
siveness of the original. grant ‘and when the proceedings culmi 
nated in the:issue of-the title deed, the: tank-beds, which ‘had 
been specifically conveyed: by the sanad, were not ‘excluded: 
What is even more significant:is, that-cértain items were partit 
cularised as having ‘been excepted; -and neither-the tanks nor thé 
tank-bed lands were’ jamong’: those . so. excluded: - The law 
undoubtedly. is, that after a cession. of. territory, the’ only 
enforcible rights in. respect’ of lands. ceded,. are «those ‘subse: 
quently conferred. by the-Crown by. express or implied agree- 
ment, or by legislation. (Secretary of State for India-in Council 
v. Bai Rajbai!). .The British.Government,-as observed in-Sam 
v. Ramalinga Mudoliar?. were -not bound to! ‘récognise . the 
sevenuesfree grants of the previous.Governnients, though: in 
practice they did recognise them. But when the original sanad 
is: produced and the inam title deed does not ‘curtail or limit 
the right conferred by its. terms, the original grant remains the 
best. evidence: of. what has been granted by-thé Crown.as'thé 
result of:the inam enqúiry. This is the effect of the pronounce- 
ment of ‘thé Judicial Committee 'i in Secretary of State for India 
in Council v: Srinivasacharia#3. ' That -ease is also valuablé‘as 
showing, that their Lordships recognise’ the existence of Indian 
-doctiments, where apt words occur intended to create a ‘complete 
‘interest in land, including even the right to minerals (see: page 
65). ‘In the’clearer light afforded ’” (to use the language of 
their Lordships—vide-' page 66) ‘by the original grant produced 
‘here, which expressly" conveys the tank-beds, no inference cih 
-be-drawn. against. the agraharamdars, from the non- mention of 
„those items in the i inam title-deed more ‘especially; in view'of the 
-exclusion-of certain specified: itéms ‘other thar the tank- bed, 
dm the ‘Inam’ Registér ` This being‘ so;~it remains ‘to “considér 
‘whether the Government’ have made’ dut; their claim, i in à the face 

$ ; 
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of oN ee that they ‘are the owners of thes lands: in 
question: > `> HEE Do d 
‘It is aaa ” thie Governitent that there isa ‘finding 
in a former suit, which Constitutes the question- res judiéata. 
‘How the lower Court ‘was persuaded to- -accept this contention, 
is inconceivable.’ ‘The Agraharamdars filed the previous suit 
O.S. No.7 of 1905, fora declaration that the whole’ village 
was granted to them and not‘merely. certain specified portions 
thereof, as then contended by the Government. A decree was 
made by Mr. Rice, the District Judge who heard the suit, up- 
holding the Agraharamdars’ claim in its. entirety. : Though the 
plaint in the previous suit as not been filed, the schedule 
‘thereto containing the particulars of: the property claimed, has 
‘been exhibited. From that schedule, it appears. that. the 
-Agraharamdars claimed the entire village less certain minor 
‘indms with which we are not concerned, and. ` communal 
porombokes. The decree that was passed, granted to the 
Agraharamdars’ all that they had asked for in the plaint.” In 
the course of his judgment, Mr. Rice refers to the inam pro- 
“ceedings and says that the Inam Fair Register granted what 
was exactly claimed ‘in the inam statement neither more nor 
less. The formal decrée that was drawn up, follows the terms 
of this judgment and declares the right of the Agraharamdars 
to'the entire village, “exclusive of the _porombokes and the 
minor inams not claimed at the Inam settlément.” 
From what has been said above, it becomes cléar, that 
. what were excluded by the decree were (besides the minor 
inams) communal porombokes alone.. It further appears that 
to those items no claim was ever: put forward, not even at the 
inam enquiry, by the Agraharamdars. ‘The effect of the previ- 
ous decree then is, to declare merely that the plaintiffs are not 
entitled to the communal porombokes and it does-‘nothing more. 
Whether. the tanks and the tank-beds were communal porom- 
bokes ‘or not, was ‘not a question that was raised and the, decree 
does not profess'to decide it. ` It is impossible to hold, as the, 
lower Court has gone me at decrée has agg the title to the 
tank-beds res judicata. ` eee o 


t 


The learned Judge, ignoring’ ‘the scope of the previous suit; 
and brushing aside the express wording of the decree, - seizes 
{upon some passage in Mr. ‘Rice’s judgment-——which both’ sides 
have had: to: confess isrobscuté—and-infers therefrom-that;the 
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plea of res judicata has been made out. The obscurity has 
arisen from the fact that the Government, whose duty it was 
to file the pleadings in the previous suit, have not done so, and 
strictly speaking, the plea of res judicata ought not to have 
been entertained at all. Before Mr. Rice, some contest seems 
to have been raised, in regard to the ownership of some 120 odd 
acres of land, in the village. The Government claimed that 
that land was liable to be assessed and the Agraharamdars 
asserted the contrary. At the inam enquiry, this extent was 
apparently not taken into account in fixing the quit-rent and 
the Government seem to have urged that it should accordingly 
be deemed as comprised in the excluded poromboke. By way 
of answer, the Agraharamdars appear to have contended that 
the reason for its exclusion was not that it was poromboke, 
but because it was then thought not worth cultivating. Mr. 
Rice, after accepting the Agraharamdars’ version, observes 
towards the end of his judgment: 

“The actual result appears to be to deprive Government of the power of 
assessing about 120 acres of valueless land.” . 

On this unsatisfactory and tenuous foundation the lower 
Court bases its finding of res judicata. It must be remembered 
that at that time the tanks were functioning as irrigation 
sources and no question of the Government’s ‘power of 
assessing” could possibly have arisen in regard to them. The 
lower Court’s treatment of this question has been perfu nctory 
and its conclusion cannot be accepted. 


In this connection, we must own to some surprise, at the 
remark made by the Judge, that every presumption should be 
drawn against the Agraharamdars, who failed to produce the 
inam statement. In the course of the inam proceedings they 
produced a copy of this statement, which they say has since 
been lost. The inam statement is a part of the Government 
records and the Agraharamdars applied to Government, for the 
purpose of this suit, for copies both of the inam statement and 
of the inam Register. A copy of the Register was furnished, 
but the Government failed to grant a copy of the statement, 
presumably on the ground that they were unable to do so. How 
in the circumstances any blame attaches to the Agraharamdars, 
is incomprehensible. 


The question then arises, as already stated, are the suit 
lands communal porombokes. This question is. relevant for 
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two purposes: first, on account of the previous judgment 
already referred to, and secondly, because of the sound rule of 
‘construction that the Government cannot be presumed, in 
making a grant, to include in it communal property, that is 
what the villagers own in common (Narayanaswami Naidu v. 
Secretary of State for Indiat). That these tanks were primarily 
intended for irrigation purposes and were used as irrigation 
‘sources, is not seriously denied. The learned Judge assumes this, 
though he does not find so, in various places in his judgment. 
The mere fact that the villagers sometimes used the water 
for other purposes, such as for drinking, for bathing or for 
washing cattle, does not suffice to create any rightsof owner- 
ship in them. Usually in a village, interference with such acts 
is not called for, until some question of title is raised and no 
importance therefore attaches to such user. When the inam 
title deed was issued, and the quit-rent computed, some culti- 
vated area was treated as wet land and there can be no doubt 
that the wet cultivation became possible by reason of the 
existence of these tanks. The true position in regard to 
irrigation tanks is, that they do not belong to the community 
as such, the rights of irrigation, appertaining as they do, 
to the lands irrigated; such rights therefore as the owners of 
these lands possess, are in the nature of easements (Kannayi- 
ram Pillai v. Virudupatti Gins, Lid.2). It is an admit- 
ted fact here, that besides the Agraharamdars, the only 
proprietor that used the water for irrigation, was the Karnarn, 
in respect of his minor inam. The tanks became useless as 
irrigation sources in 1915 owing to heavy rains and breaches, 
‘and since then the Agraharamdars have been using the tank- 
beds as cultivable land. It is a question that does not arise 
here and nobody raises it, whether or not the minor inamdar’s 
easement has become extinguished, granting that he once 
possessed such a right. At any rate, even by the date of the 
suit (and it is now seven years since it was filed) the easement 
had not been exercised for about fourteen years. However 
that be, the point is clear beyond doubt that the tanks were 
not public or communal tanks and therefore there was nothing 
to prevent their passing under the wide terms of the grant. ` 
Some cases have been cited at the Bar relating to tanks or 
channels. The principle underlying those decisions seems to be 


1, .(1912).24MLJ.36at40. © °°  .2 (1924) 20 L.W. 185. 
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this: where the tank of channel is wholly within the limits of 
the inam, as in the present case, it must be-held to pass under 
ihe grant. ` The question was not considered whether or not it 
was communal property, but presumably it was assumed ‘that 
it was not (Secretary of State v. Kannepalli Venkataratnam- 
mahi), But where fromthe source, lands other than those of 
the inamdar are also irrigated, it being the ‘function of 


the Government to conserve and control works of irriga- 
tion, it would’ be right"to presume, in the absence of an 
express grant, that the tank or channel was not intended 


to be conveyed, the“ reason being that it would be 


‘injurious to introduce divided responsibility and divided control 


(Ambalavana ‘Pandara Sannadhi v. Secretary of State for 
India? and Narayanaswami-Naidu v. Secretary of State for- 


Indias), although this principle was departed from and the inam- 
‘dar’s right was recognised in Secretary of State for India v, 


Ambalavana Pandara Sannadhi4. It is sufficient to say here 
that judged by any test, the tanke in question passed under the 


grant to the plaintiffs. 


This finding as to the title based upon the grant would be 


sufficient to dispose of the case, apart from the question of 


limitation which we shall presently consider; but we have been 


referred to acts of. possession and enjoyment on the part of 
the Agraharamdars, as furnishing independent evidence of 


their title. Mr. N, Srinivasa Aiyangar for the Government 


‘Pleader broadly contends, however, that as against the Crown,,. 


when the question is one under the Land Encroachment Act, 


‘Possession can never be relied upon as evidence of ownership.. 
There is a fallacy underlying this argument, as we shall show. 
S. 110 of the Evidence Act no doubt enacts that title is to be 


presumed from lawful possession, This is a rebuttable pre~ 


sumption and, like all rebuttable presumptions, must yield to- 


proof. Where therefore title is proved or assumed, the 


presumption created by S. 110 can no longer apply. Now 
‘turning to the Land Encroachment Act, S. 2 declares, subject 


to a saving clause, that the Government is the owner of certain 
kinds of property, including the beds of tanks. There is no. 


conflict” between ithe section 1 Of the Evidence Act and this. 
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‘provision. ‘The title of the Government being statutorily 


declared, ‘the'rule of presumption enacted ‘by S. 110 is not 
brought into play. But is there anything to prevent long 
possession being relied upon as évidencé of a grant made by, 
the original owner? The very afgument based on grant 
presupposes title in the party said to have made the grant. 
Therefore, it is one thing to say that you cannot use the fact 
of possession as evidence of title, but it is quite a different 


thing to argue therefrom, that you cannot rely upon it in 
support of a grant. Where there was evidence of exclusive 


possession for a long period of a few annexed to a dwelling 
house in the parish, it was held—upon the principle that a 
legal origin ought to be presumed if a legal origin be possible— 
that the grant of a faculty ought to be presumed. (Philipps v. 


‘Halliday!.) That this principle extends to cases where the 


Government was the origirial owner, has been established by 


‘very authoritative decisions. In Mahomed Ali Haidar Khan 


v. Secretary of State for India2, the Judicial Committee, after 


finding that the plaintiff otherwise failed to establish his title, 


held upon the proof afforded by his long possession and enjoy- 
ment, that his title was made out. Again, in Secretary of 
State for India v. Durbijoy Singh’, their Lordships point out 
that if the question were one of limitation, the defendant was 
bound to fail; but if the possession was used for making out a 
title, there was sufficient evidence in support of it (see also 
Syed Mahammad Mazaffar-al-Musavi v. Bibi Jabeda Khatunt, 
decided by the Judicial Committee and the observation of 
Varadachariar, J., in Subramania Desikar v. Secretary of 


‘State for Indias). 


Now looking at the evidence in this aspect, it seems to us 
that there is ‘sufficiently long possession on the part of the 
plaintiffs, in assertion of a title, attributable to a grant in their 
favour. The inam title deed, as already stated, was issued to 


them in 1860. Since then the plaintiffs have béen constantly 


exercising acts of ownership. There is a lease of the same 
year (Ex. D) executed by’ the Agrahatamdars, which shows 


their possession. Again in 1876 (by D- -1) in 1883 and 1897 


L. (1801) A.C. 228 (HLL). 7 
2, (1908) 18 M.L.J. 549: L.R. 35 I.A. 195: ILIR. 36 Cal. 1(P.C), 
i 3: (1892) L.R. 19 L.A. 69: 1.L.RA19-Cal. 312 (P;C.). 
-4 (1930) 58 M.L.J, 641: L.R. 57 I-Ax:125 : LL,R..57 Cal. 1293 (P.C.). - 
i ‘5! (1936) M.W.N. 1315 at 1326. 
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(by E series) they leased out various portions of the tank 
bunds. Further they effected repairs to the tanks in 1887 
(7), 1898 (k), and (1907) (J-1, GG and GG-1) and incurred 
expenses in that connection. That they were in possession 
without question previous to the suit of 1905, is a fact which 
cannot be disputed. Indeed, the Government seems to have 
assumed before the decree in that case, that the plaintiffs were 
lawfully in possession and that its own right commenced from 
the date of, and in virtue of, that decree. On the 5th August, 
1907, the Board of Revenue passed a proceeding (Ex. XXIII) 
Stating that the finding of the District Court over-rides the 
general law that “ porombokes in whole inam villages belong 
to the inamdars”’ and that the latter should accordingly be 
prevented from leasing the tank porombokes in future. This 
shows beyond doubt that the inamdars were till then in posses- 
sion without their right being challenged. Orders similar to 
this were in the year 1907 and 1908 issued by the Govern- 
ment, but the plaintiffs’ possession was never interfered with 
or disturbed. One such order was that issued by the Collector 
on the 2nd August, 1908 (Ex. XXIII-c) to which we shall 
tefer later, when considering the question of limitation. Then 
from 1915, as already observed, the tanks ceased to be useful 
as such and the tank-beds were openly cultivated. And what 
did the Government do? It started levying about the year 1920 
(and went on doing so) not assessment as one might expect, 
but cesses as the Local Board’s agent (see the Evidence of 
D.W.3, p. 171). The evidence on this point has been completely. 
misread and misunderstood by the trial Judge. Numerous 
exhibits bearing on this have been filed, and a scrutiny of one 
of them Ex. I-e, by way of example, will show that the amounts 
collected were cesses and do not represent the assessment. 
The evidence of P.W. 6 (at pages 146 and 148) which remains 
uncontradicted, proves this conclusively. The lower Court 
observes, almost casually, that the wet assessment was collected, 
which statement is clearly wrong and the learned Counsel for 
the Government was unable to support it. Collecting the cesses 
and forbearing from collecting the assessment, almost amounts 
to an admission on the Government’s part of the Agra- 
haramdar’s title, whether the Government so intended it or 
not. We merely refer to this and do not propose to use it 


against the Government. Then for the first time in 1929 the 
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Government levied assessment and this suit was immediately 
brought. Thus, our finding as to the title receives support, if 
support were necessary, from the evidence of possession and 
enjoyment to which we have referred. 

The next question that arises is, whether the lower 
‘Court’s view that the suit is barred by limitation is right. 
There are two reliefs claimed (i) for a declaration of the 
plaintiff’s title and (7) for the refund of the penal assessment 
levied. The amount was collected on the 27th March, 1928, 
and the suit was filed within six months from that date. How 
in the teeth of S.14 of the Land Encroachment Act the learned 
Judge has held that the suit for the refund is barred, we are 
unable to follow. That section expressly provides that in 
respect of any assessment or penalty the cause of action arises 
on the date on which it is levied. Even where there has been 
more than one levy, it has been held that a suit for refund, 
brought within six months of the last of the levies (the previ- 
ous levy not having been challenged) is not barred in respect 
of such last levy, under S. 14, the question, however, being 
left open as to the limitation applicable to a suit for declaration 
(Secretary of State for India v. Hussain Sheriff Saheb1). The 
question in the present case is much simpler, there having been 
no previous levy and there is thus not even the semblance of 
an exctise for holding that the suit is barred in respect of the 
relief for refund, It must be observed that the learned 
Government Pleader has not sought to justify the lower, Court’s 
decision on this point. 


Then as to the relief praying for a declaration the learned 
Judge’s view is also wrong. He seems to think that the suit 
ought to have been brought within six years of the Collector’s 
order dated 2nd August, 1908, Ex. XXIII-C, to which 
we have already referred. There is nothing in law 
which says that the moment a person’s right is denied, he is 
bound at his peril to bring a suit for declaration. The Govern- 
ment beyond passing the order did nothing to disturb the 
plaintiff's possession. It would be most unreasonable to hold 
that a bare repudiation of a person’s title, without even an 
-overt act, would make it incumbent on him to bring a declara- 
tory suit. A party surely has a right to elect, as to when he 


1, (1922) 16 L.W. 197. 
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may bringa suit, fot vindicating his right, when. there: are 
several:or successive denials.’ Ifa person’s right is called in 
question, he may ignore that’ particular attack or challenge, 
but that does not mean-that a fresh attack does not give rise 


-to.a fresh cause-of action. There may be an ineffectual threat, 
a brutum fulmen. (see the judgment of Coutts-Trotter, C.J., in 


Koyasan Koya Hajiv. Secretary of, State for. India!), which a 
person may ignore, without his right to bring a suit in respect 
of a subsequent invasion, being impaired. When an attach- 


ment was followed by an execution sale, it was held that there 


was a. fresh invasion of the owner’s right and that the sale gave 
rise to a fresh cause‘of action; his. forbearance to sue on the 
first occasion did not. debar him: from suing, when by reason 
of the sale, there was a greater invasion of his right (Ananta- 
raju v. N arayanaraju?)., True, a mere continuation of a 


prior cause of action does not give rise to 2'fresh right—for 


instance, where: property is attached, the procuring of the 
attachment is the wrongful denial.and the cause of action 
arises when the attachment is effected; in sucha case ‘it is 


wrong to hold that there has been a “continuing wrong” so as 


togive a fresh starting point during the whole period the attach- 
ment subsists (Rajah of Venkatagiri v. Isakapalli Subbiah’), 
But. from. this, it does not follow that an owner -can never 
ignore an attack against his- title, however, casual or trivial, 
without his right to sue being imperilled in respect of a subse- 
quent invasion. There is no inconsistency between. the two 
cases cited above (Anantaraju v. Narayanaraju2 and Rajah- 
of Venkatagiri v. Isakapalli Subbiah’) as seems to have. been 
assumed with great respect’ wrongly in Thirumala Rao v. 
Jungammals, ‘The facts of the last. mentioned case do not 
appear sufficiently from the. report; but if the effect of the 
decision i is, that where there are several acts, ‘the earliest of 
them alone furnishes the starting point, we must express our 
dissent from that! view. (See also Koyasan KĶoya Haji v. 


Secretary. of State'for Indiar where Ramesam, J., also disagrees 


with’ this opinion, though no case is particularized.) .It is for 
the plaintiff to. debide at his option, on which act he chooses to 
found: his cause, of action, and. when he does 80, it is with 
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reference. to the particular infringement: he alleges, that the 
limitation’ shouldbe reckoned (cf. Govinda Narayan Singh v. 
Sham: Lal Singh)... It is'a more difficult question, what is’ the 
extent of the injury or infringement that gives rise to, what 
may be termed, a-compulsory cause ‘of. action? In Koyasan 
Koya Haji v. Secretary.of State for India? already referred to, 
Ramesam, J., indicates that where a penal assessment-has been 
levied, the. person, affected, cannot be allowed to ignore the pay- 
ment and rely on a later proceeding, the reason being that the 
levy of the assessment amounts to a virtual loss of his right. 
On the facts of the present case a question of this sort does not 
arise. Then turning tothe lower Court’s judgment, it is difficult 
to. see how. Kodoth Ambu Nayar v. Secretary of State for Indias 
relied on by the Subordinate Judge, is applicable. The plain- 
tiff there preferred objections, to the exclusion of the lands in 
suit, from the rough pattah granted to him, by the Government. 
His objections were definitely rejected in 1905. The suit that 
was brought to set aside the order of rejection and to obtain a 
declaration of his right, was not instituted until 1913. The 
Judicial Committee: held -that the claim was barred- under 
Art. 120. In that.case. there. was.an overt act, namely, the 
issue of the pattah and moreover, the inyasion. of the right 
complained against, was the order passed. in 1905, which on 
the plaintifi’s own showing, furnished the starting point. In 
the present case, as already observed, noeffect was given to the 
proceeding’ that was passed and such possession’ or enjoyment 
as the plaintiff had, was never disturbed; nor is the cause of 
action here based on that proceeding. The suit therefore even 
in respect of the relief of declaration is not barred: 

The appeliants do not press their claim in regard to item 
No. 3.: ‘The result therefore is that the lower court’s decree, 
in so far as’ it relates to items 1 and 2, is set aside, and the 
appeal to that extent is allowed with full costs throughout, 
We understand that the decree should be for the amount.claim- 
ed in the plaint, less Rs. 3-7-0. o, fo 42 oy 

Appeal No. 421 of 1931. „From. „the iaar just 
_ delivered by us. in the connected case, , it. follows that this 
appeal also to the extent indicated there should succeed and it 
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is accordingly so allowed with full costs throughout. Deduct 
from the amount claimed Rs. 3-7-0. Under S. 82, Civil Pro- 
cedure Code, we fix three months’. time for conipligace with 
the decrees. 

These appeals having been set down “to be spoken to” 
this day, the Court delivered the following 

Jupement.—This matter is posted before us ‘for being 
spoken to, at the request of the Government Pleader. He 
says in his letter that the terms of our injunction may appear 
too wide in view of the recent amendment of the Madras. 
Estates Land Act. Our judgment proceeds upon the footing | 
that the suit lands are non-communal property; apart from. 
that, we could not havé intended by our judgnient to deal with. 
matters which were not raised in the pleadings or with the 
supposed rights that came into existence subsequent to the 
suit. B 

B. V. V. ` Appeals partly allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—MR. Justice Panprane Row. 


Kandan Padayachi and others .. Petitioners*. 


Counsel cited as witness by prosecution—Acceptance by the same counsel” 
of brief for accused in criminal proceedings—Mere citation of counsel as- 
witness nota disqualification. 


The mere fact that| a lawyer is cited asa witness by the prosecution will 
not disqualify him from appearing as counsel for the accused. No doubt. 


it is not in accordance with professional etiquette for a lawyer who has given. - 
evidence as a witness for the prosecution to accept or to continue to hold a. 
brief from the accused. 


Petitions undér Ss. 435 and 439 of the Code of Criminal: 
Procedure, 1898, praying the High Court to revise the order: 
of the Court of} the Second Class Magistrate of Ariyalur- 
dated 12th March, 1938, and made in P. R. C. No. 1 of 1938. 


R. Sundaralingam. for Petitioners. 
Fhe Public Prosecutor on behalf of the Crown. 
The Court made the following 


Orprer.—Both these casés arise out of the same matter,. - 
namely, disallowance by the Second Class Magistrate of Ariya— 
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lur of Mr. T. S. Arumugam Pillai, an Advocate, from appear- 
ing as counsel for the accused in a case of murder pending 
enquiry before the Magistrate. The disallowance was entirely 
on the ground that he had been cited as a witness by the police 
in the charge-sheet. It would appear that there were three 
charge-sheets filed in this case and the Advocate’s name appears 
as a witness only in the last charge-sheet. But this is a minor 
matter. The reason given for the disallowance is obviously 
unsound. The mere fact that a lawyer is cited as a witness by 
the prosecution will not disqualify him from appearing as 
counsel for the accused in the case. No doubt it is not in 
accordance with professional etiquette for a lawyer who has 
given evidence asa witness for the prosecution to accept or to 
continue to hold a brief from the accused. That is not the case 
here. The mere citingof an advocate asa witness by the 
police does not operate as a disqualification. It is easy to 
imagine the extraordinary results which might follow other- 
wise. The unfortunate effect of the order of the Magistrate 
has been that the accused have been continuing in custody for 
four months and more. The order is therefore set aside and 
he is directed to allow the advocate to appear for the accused. 


K. C. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice PANDRANG Row. 
Pandarathil Abdulla of Androth Island, 





Laccadives a Petitioner 
v. 
Komalath Thanga Koya of Androth Island, 
Laccadives and others ae Respondents. 


Laccadive Islands and Minicoy Regulation (I of 1912), Ss. 15, 24, 26 and 
31—Jurisdiction of High Court to hear appeals from the Collector exercising 
appellate jurisdiction—Revision whether maintainable—Government of India 
Acts of 1919 and 1935—Discretion vested for transfer in Collector and Ins- 
pecting Officer—Whether should be interfered with by High Court. 


Under S. 26 (3) of Regulation (I of 1912) an appeal is provided to the High 
Court from any decision of the Collector in the exercise of his original juris- 
diction. It is not possible to regard the Collector exercising original 
jurisdiction as a different tribunal from the Collector exercising-his appellate 
jurisdiction. The Collector is a judicial tribunal constituted under the Regu- 
lation and merely because appeals are not permitted by the Regulation from 
his appellate orders on the general principle enunciated in S. 15 of the 
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Regulation that no second aoai shall Jie in any: case whatever, it does not 
necessarily lead to the conclusion that the ‘appellate orders. of the Collector 
cannot be revised by the Higti Court. ‘Under ‘S. 107 of thé Government of 
India Act the petition for 1 revision was maintainable,.- and it does not cease to 
be competent because that section has been repealed by the Government of 
India Act, 1935, which came into force on Ist April, 1937.. The effect of the 
repeal is not to destroy òr take away jurisdiction which existed at the time 
when Proceedings were initiated (vide S. 38 of the ee Interpretation: 
Act). t ; 


There i is nó reason why the. High Court should iedee with the discre- 
tion given by S. 24 of the Regulation, as regards transfer, to, the Collector, 
and the Inspecting Officer, 


Petition under Ss. 115 and 151 of Act Vof 1908 and 107 
of the Governinent of India Act and 32 of Regulation I of 
1912 praying the High Court to revise the order of the Collec- 
tor of Malabar dated 20th May, 1933, in D. Dis. No. 3663 of 
1933 (Amin’s Order dated 12th March, 1933). 


K. N. Kumaran for Petitioner. 
B. Pocker for Respondents. 
The Government Pleader, as amicus curiae. 


The Court made the following 


Orper.—This is a petition’ to revise the order of the 
Collector of Malabar dated 20th May, 1933, dismissing the 
appeal from the order of the Amin of Androth lalang dated 
12th March, 1933. . 

It appears there was a nation filed a the Koyas of the 
Island against the petitioner and another person on the 12th 
March, - 1933, bringing to the notice of the Amin -that the 
petitioner, who is a Melacheri, had agreed to hire a boat and 
register the agreement of hire contrary to the long: prevailing 
custom.in the Island. The Koyas alleged that the new depar- 
ture threatened by the petitioner was likely to ,cause great 
hardship to them -and would give rise to graves, mistarbances: 
The prayer in the petition. was: i 

““We therefore re uest ihat the Court may be pleased. to cancel the 
agreement regarding the chartering of the odam and order ` that the Mclents: 
ties should not sail wita odams as owners of goods.” 

‘It appears iherefore that the an „was made 
to the’Court of thetAmin with a view“ tọ invoke his 
‘civil jurisdiction, though it is ‘not quité’ clear,’ in _ view 
Of. the ‘reference, to ‘the likelihood of . grave | disturbance, 
that. it was -not intended -to invoke his- criminal-~juris- 
diction .also. ; The Amin appears to have’ passed .an order 
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on the same'day, apparently without hearing the other. side, 
and without proceeding in the manner indicated in S. 22 of the 
Laccadive Islands and Minicoy Regulation I of 1912, which 
requires that the Amin sitting with four or more assessors 
shall. be the Civil:Court for the island and shall have jurisdic- 
tion over all civil claims arising therein. The order passed 
does not purport to have been made by the Amin after sitting 
with four or more assessors, and the fact that the order was 
passed.on the same date as the date of the petition appears to 
show that the order passed by the Amin was a kind of inter- 
locutory order on his own authority in view of the urgency of 
the matter. The order of the Amin was to the effect that in 
his opinion it was contrary to law and custom for Melacheries 
to own goods and take them in odams and that if such things 
were permitted, there would be great trouble in the island and 
disturbances between the Melacheries and the Koyas. He 
expressed the opinion that the petition should be brought to 
the notice of the superior Court in order that it might be heard 
and that it must be heard and decided according to the direc- 
tions of the higher authorities. The order wound up with the 
following ‘sentence: , 

“Therefore I hereby order and direct that the abovenamed Abdulla 
should not act according to the Karar and sail as owner of goods tothe main 
land thereby breaking the long-established custom till final orders are passed.” 

The petitioner’s advocate. is not’able to say whether the 
matter has been taken up by the Amin once more for the purpose 
of passing final orders. The appeal preferred from this order 
of the Amin to the Collector of Malabar was dismissed by 
the Collector who apparently thought that the order appealed 
from was a final order. The Collector stated:that the practice 
referred to by the Amin in his order is an established custom 
of the island and an integral part of the system of land tenure 
and that any interference with that custom would upset the 
economic arrangements of the island. Accordingly he cone ined 
the Amin’s order and dismissed the appeal., 


A preliminary objection was raised to the competency of 
the revision petition by Mr. Pocker who appeared for the 
respondents , and as the ‘matter was of some importance, notice 
of the petition was given to. the Government Pleader so that 
his assistance may be available in deciding the question of 
jurisdiction as was done some years ago in a similar case—see 
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Ahmed Koya v. Aisammal. The learned Government Pleader 
has not put forward any new notifications which have a bearing: ` 
on the subject and the point has to be decided more or less in 
the light of the Regulation I of 1912. Under S. 26 of the 
Regulation, an appeal is provided to the High Court from any 
decision of the Collector in the exercise of his original jurisdic- 
tion and- this shows that the Collector while exercising his. 
original jurisdiction under the Regulation is subject to the 
appellate jurisdiction of the High Court. It is however 
contended by Mr. Pocker that this does not make the Collector 
when acting in his appellate jurisdiction subject to the jurisdic- 
tion of the High Court. I am unable to accept this contention.. 
It is not possible in my opinion to regard the Collector exercising 
original. jurisdiction as a different tribunal from the Collector 
exercising his appellate jurisdiction. The Collector is a judicial: 
tribunal constituted under the Regulation and merely because: 
appeals are not permitted by the Regulation from his appellate 
orders on the general principle enunciated in S, 15 of the 
Regulation that no second appeal shall be in any case whatever,. 
it does not necessarily lead to the conclusion that the appellate 
orders of the Collector cannot be revised by the High Court. 
The appellate jurisdiction must be deemed to have been: 
exercised by a tribunal subject to the appellate jurisdiction of 
the High Court even though no appeals are permitted from. 
orders passed by the Collector in his appellate jurisdiction. 
Under S. 107 of the Government of India Act the petition for- 
revision was maintainable, and in my opinion it does not cease 
to be competent because that section has been repealed by the- 
new Government of India Act of 1935 which came into force 
on the Ist April, 1937. The effect of the repeal is not to- 
destroy or take away the jurisdiction which existed at the time 
when proceedings were initiated, vide S. 38 of the English 
Interpretation Act. I therefore overrule the preliminary objec- 
tion and find that the petition is competent and that this Court 
has jurisdiction to entertain and dispose of the revision: 
petition. 


On the merits it is really impossible to deal with the- 
question finally in view of the utter absence of material in the- 
record. The order of the Amin appears to have been passed,. 
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as I have already observed, as an urgent order without hearing 
the other side and mainly to prevent a disturbance of the 
public tranquillity. It is obvious that, whether the Amin had 
authority to make such an order or not, at this distance of 
time no useful purpose will be served by investigating the 
question whether there was sufficient ground for making such 
an order. The Collector in dealing with the matter in appeal 
appears to have thought that the Amin had finally decided that 
the custom pleaded by the Koyas was along-established custom 
which could be enforced and the Collector appears to have 
agreed with the view of the Amin. It is obvious that a matter 
of this importance cannot be decided in this manner without 
some semblance ofa trial and without some regard to rules of 
natural justice and in particular without hearing what’ the 
other side has to say before pronouncing a decision, which 
does not appear to have been done by the Amin. In these 
circumstances, all that can be done is to point out that the 
order of the Amin is only an interlocutory order and that it 
does not finally determine the rights of any party and that the 
Collector’s order in appeal also does not decide finally the 
tights of the parties. It is perhaps necessary to add that the’ 
petition should be treated as a civil suit by the Amin and 
disposed of according to law. The learned Advocate for the 
petitioner has brought to my notice that the Amin is himself a’ 
Koya and is biassed and prayed that the suit should be 
transferred from the Amin to the file of the Inspecting Officer. 
or of the Collector. This is not a matter to be decided by the 
High Court but only by the Collector or Inspecting Officer 
who are empowered to transfer civil suits from the Amin’s 
file to their own file under S. 24 of the Regulation. It will be 
open to the petitioner to make an application for transfer 
under this section and there'is no reason why the High Court 
should interfere with the discretion given by S. 24 of the 
Regulation as regards transfer to’ the Collector and the’ 
Inspecting Officer. In the circumstances of the case, I direct’ 
the parties to bear their own costs in this Court. 


K. C. —— Petition remanded. 
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IN THE HIGH COURT OF JUDICATUREAT MADRAS. 
Present:— Mr. JUSTICE EN ERD ASUED Rao AND MR. 
Justice ABDUR RAHMAN. 


Sree Batchu Venkataratnam and another .. Appellants* 
i ' (Plaintiffs) 





Us | 


al 
The Secretary of State for India in Council, 
represented by the Collector of East Godavari, 
‘Cocanada and others .. Respondents 
(Defendants 
2, 1 and Nil). 

Grant—Zamindari land—~Right to irrigation tank~Whether passes to 
grantee—Tank found not to be communal properiy—Description as poromboke 
—E fect. 

An irrigation tank which i is found not to be communal property can be 
taken to pass to the grantee under a Zamindari grant unless there is clear 
evidence:of its reservation iby the Government. And the mere fact that the 
tank is referred to as poromboke in some of the village accounts will not 
necessarily lead to the inference that it belongs to the Government. 

Kandukuri Balasurya ‘Rao v. Secretary of State for India, (1917) 33 
M.L.J. 144: L.R. 44 1.A.166 at 185: LL.R. 40 Mad. 886 (P.C), relied on. 

- Secretary of State v. Sri Rajah Vasireddi, (1929) 30 L.W. 129 and Appa 
Rao v. Secretary of State, A.J.R. 1938 Mad. 193, referred to. 


Appeal under cl. 15 of the Letters Patent preferred 
against the judgment of the Hon’ble Mr. Justice Cornish dated 
25th August, 1936 and passed in S. A. No. 1217 of 1931, 
preferred against the /decree of the Court of the Subordinate 
Judge of Amalapuram i in A. S. No. 35 of 1929.(0. S. No. 413 
of 1926, District Munsiff’s Court, Amalapuram). 

B. Somayya and: A. Satyanarayana for Appellants, 

_ The Government Pleader (K. S. Krishnaswami Aiyangar), 
for Ist Respondent. , 

The judgment of the Court was delivered -by 

V enkatasubba Rao,.J.—The question raised in this Letters 
Patent Appeal is whether the suit tank belongs to the Zamindar 
or to the Government. The immediate cause of this litigation, 
as pointed out by Cornish, J., was the action of the Local Taluk 
Board in auctioning jin the year 1926 the right to fish in the 
tank. Both the Taluk Board and the Government were made 
defendants and their contentions were rejected by the District 
‘Munsiff.as well as the Subordinate Judge. A second appeal 
was filed in this Court, only by the Government whose plea 





* L. P. A. No. 104 of 1936. 25th January, 1938. 
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was that the tank was communal property. Cornish, J., rever- 
sing the concurrent decision of the lower Courts, bas held that 
the title of the Government has been proved. 


Should the tank be held to be communal property as 
pleaded, it stands to reason that the Government cannot be 
presumed to have included in the grant property which belong- 
edto the villagers in common (see the judgment of this 
Bench in Appa Rao v. Secretary of Siate1). But both the 
lower Courts have concurrently given first, a negative finding 
that the tank is not communal property and secondly, a positive 
finding that it isan irrigation tank. Ifthe tank is an irriga- 
tion tank as has been found, “it would be meaningless” in the 
words of the Subordinate Judge: 


“To hold that the Government had given the Jands forming the ayacut of 
this tank to the Za mindar but reserved to themselves the tank itself.” 


The lower Courts advert to two further circumstances to 
show that the tank is the property of the Zamindar; (7) that it 
is within the territorial boundaries of the Zamindari; and (4) 
that the Government during a period of over a century never 
exercised any acts of ownership over the tank. For the first 
time in 1926 the Taluk Board, as already mentioned, purported 
to sell the fishing in the tank; but that the Zamindar consider- 
ed himself entitled to the right to fish,-is evident from two 
prior transactions of the years 1904 and 1909 (Exs. Cand D). 

Cornish, J., in dissenting from the lower Courts, has relied 
upon three circumstances. The first is that in what is known 
as “Bhubandhu Account” (Ex. II), the tanks in the village 
including the suit tank were shown under the heading ‘Minaha’ 
which means deductions. Of the many statements and accounts 
prepared at the permanent settlement, the Government have 
chosen to file this paper alone, and as the District Munsiff 
pertinently points out, it would not be proper to draw any 
inference in favour of the Government, who have refrained 
from producing the other records which should undoubtedly 
be in their possession. Apart from that, does the ““Bhubandhu 
Account” lend the slightest support to Cornish, J.’s inference? 
The utmost that can be inferred from the exclusion of the 
tanks is, that they were not taken into account in fixing the 
assessment payable by the Zamindar. As their Lordships 
observe in the Urlam case, 





1. AIR. 1938 Mad. 193. 
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“It does not follow that all which is not brought into account in fixing 
the Jamma or peishkush is excluded from the grant. On this finding many 
things of great importance to the enjoyment of a zamindari would not pass 
by a zamindari grant, for example, waste land, farm buildings, tanks or, in 
the present case, irrigation channels.” (Kandukuri Balasurya Rao v, Secre- 
tary of State for Indiat.) + 


To assert that all which is not brought into account in 
fixing the peishkush isiexcluded from the grant, is to state the 
proposition too broadly. That certain land had been exempted 
from revenue wholly or partially and was on that ground not 
brought into account is one thing; but it is quite a different 
thing that some portion was not yielding revenue and its 
income was not therefore brought into account. To the former 
category belong what are known as lakhraj lands and the 
following passage from the judgment of one of usin Secretary 
of State v. Sri Rajah Vasireddi2, affirmed by the Privy 
Council in Vasireddi Chandra Mouleswara Prasada v. Secre- 
tary of State for India’ may be usefully quoted here: 


“It has been broadly contended by the Advocate-General tor the plaintiff 
that the term Jakhraj lands in Regulation XXV of 1802 does not comprise 
village service inams. As they were not lakhraj he argues, the revenue from 
them would be prima facie included in the assets of the zamindari when its 
peishkush was fixed atthe permanent settlements. S.4 of that Regulation 
provides that the permanent settlement of the land tax shall be made exclu- 
sive inter alia (1) of lakhraj lands (or lands exempt from payment of public 
revenue) and (2) all other lands paying only favourable quit-rents. Without 
doubt absolute grants in inam are included in the expression ‘Ilakhraj lands’. 
Then, on what footing do (1) private service inams and (2) village service 
inams stand? So far as'the former are concerned, it has been consistently 
held that they are not lakhraj. But the reasons adduced in support of that 
view furnish a clue to the right understanding, of the nature of village ser- 
vice inams. In the case of personal service inams, was there any reason at 
the time of the permanent settlement for treating them “as lands exempt from 
the payment of public revenue?” The Zamindar was receiving income from 
such lands, though not of course in the shape of cash rent but in the shape of 
services; for the rendering of services was one mode of paying the’'rent. It 
was reasonable therefore to treat them at the settlement as revenue-paying 


lands. . . 1... 2, 


“Private service indms not being held to be lakhraj on the ground that 
they were a source of profit to the Zamindar, if the same principle be applied 
in the case of village service inams what would be the result? It follows as 
a corollary that if the services are of a public nature, that is, if itis not the 
Zamindar, that is benefited but the estate or the community at large, the lands 
would in that case be regarded as lakhraj or exempt from public revenue 


en 
L (1917333 MLJ. 144; L.R. 44 I.A. 166 at 185: LL.R. 40 Mad. 886 (P.C.). 


2. (1929) 30 L.W. 129, 
3. (1935) 69 M.L.J. 123: L.R, 62 LA. 166: LL.R, 58 Mad. 711 (P.C.). 
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cand the income from them excluded from the assets . . . . es The 
result of the cases then is, that while in regard to private service inams the 
Zamindar has the right of resumption, in regard to the village service inams, 
they are resumable by the Government. My brother Ramesam, J. sitting with 
Oldfield, J., in a case dealing with Sarvadumbala Grant (an absolute grant in 
inam) classified the lands excluded from the assessment under S.4 of the 
Regulation thus :— 


(1) Lands granted on condition’ of rendering service (that is, public 
:service inams), 


(2) Sarvadumbala inams, 


(3) Inams granted on favourable quit-rent the first two groups together 
forming the lakhraj lands mentioned in the section. 


This seems to embody the correct principle and I am prepared with all 
respect to accept the classification as correct.” (Pages 141 to 143.) 


The principle referred ‘to above does obviously not apply 
. to things (including tanks) such as those mentioned by the 
Judicial Committee in the Urlam case. It follows accordingly 
that the first ground mentioned by Cornish, J., is untenable. 

Secondly, the learned Judge says that in the Survey and 
Settlement Register (Ex. III), the tank is referred to as 
“poromboke’ and from that he infers that it belongs to the 
‘Government. That the word ‘poromboke’ is used in several 
senses is well settled by authority. Granting that poromboke 
includes communal property it cannot be seriously maintained 
that it connotes no other. kind of property. 

_ Lastly Cornish, J., thinks that from the description of the 
tank as ‘village tank’, it should be inferred that it belongs to the 
villagers. .This view, it need hardly be said, is clearly unten- 
able. This is the largest tank, in the village (being over 9 
acres in extent) and it is known variously as (a) Pedda 
Cheruvu; (b) Vooru Cheruvu or tank of the place; (c) Grama 
‘Cheruvu or village tank. It would be far fetched to hold that 
‘because a tank is called a village tank, the villagers necessarily 
own it. It may not be without interest to point out that one 
of the three tanks is called the “Dogs tank.” In the result, 
‘we are satisfied that the conclusion of the lower Court is 
‘correct. The judgmentof Cornish, J., is set aside and that of 
the lower appellate Court is restored. The Government will 
pay the appellants’ costs both of the second appeal and of the 
Letters Patent Appeal. Time for payment of costs two 
months. 


B. V. V. — Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE BURN AND Mr. JUSTICE STopart. 


The Public Prosecutor, .. Appellant* 
v. ; 27° 
B. V. Sabapathy Chetty .. Respondent (Accused). 


Madras Local Boards Act (XIV of 1920), Ss. 159 (1) and 207 (1)—Notice 
to remove an encroachment under S. 159 (1)—Prosecution for failure to 
comply with—Acquittal—Second notice in respect of same encroachmeni— 
Trial for the disobedience o f-If barred. 

A. person was prosecuted under S, 207 (1) of the Madras Local Boards 
Act for disobedience of a. requisition to remove an encroachment issued in 
1936 under S, 159 (1) of the Act and was acquitted. He was again served. 
with a notice in 1937 by the President of the District Board requiring him to 
remove the same encroachment. He again failed to remove the encroach- 
ment and was prosecuted for an offerice under S. 207 (1) of the Act. 

Held, that the prior acquittal could not be a bar to his being tried for. 
disobedience of the latter notice. The offence under S. 207 (1) of the Madras. 
Local Boards Act is failure to comply with any direction lawfully given or 
any requisition lawfully made. But it does not consist in failure to remove 
an encroachment. The disobedience of the later notice is not the same 
offence as the disobedience of the earlier notice. but a different and distinct 
offence. If the encroachment is really an encroachment, the encroacher is 
liable at any time to receive a notice to remove it, and acquittal or conviction 
on a charge of disobedience of any one of such notices cannot be a bar to his 
being tried for disobedience of any other. 

Rangachariar v. Venkatasami Chetty, (1934) 67 M.L.J. 873: ILL.R. 58 Mad. 
513 and Ramanujachariar v. Kailasam Aiyar, (1925) 49 M.L.J. 386: LL.R. 
48 Mad. 870, disapproved.. 

Narayana Aiyar v. Rakkupayal, (1927) M.W. N. 645; Moidi Beary v. Presi- 
dent. Taluk Board Mangalore, A.I.R. 1932 Mad. 535 and'President, Panchayat 
Board, Velgode v. Chinna; Venkata Reddi, A.I.R. 1932 Mad. 537, approved. 

Ramachandra Chetti v. Chairman, Municipal Council, Salem, (1926Y. 
50 M.L.J. 557: I.L.R. 49 Mad. 880, relied on. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent 
(accused) by the order of the Court of the Sub-Magistrate 
of Orathanad dated, 5th June, 1937 and made in C. C. No. 118 
of 1937 on his file. . 

The Public Prosecutor for Appellant. 

S. Parthasarathy and Vs K. Tiruvenkatachari for 
Respondent. 

The judgment of the Ghuri was delivered by 

Burn, J.—This appeal raises a question of some importance,. 
and of rather frequent recurrence, on which there are con- 
flicting rulings of this Court. 


ce te LRN ae 


* Cri, Appeal No. 712 of 1937. 7th April, 1938. 
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~ The respondent is a ‘resident in Orathanad in the District 
of West Tanjore. He is the owner of a shop by the side of a 
District Board road passing through the village, and he is 
alleged to have made an encroachment on the road by putting 
up in front of his shop a tin sunshade 11 feet long and 2 feet 
broad. On the 6th of February, 1937, he was served with a 
notice, dated the 21st of January, 1937, issued by the President 
of West Tanjore District Board under S. 159 (1) ‘of the 
Madras Local Boards Act, requiring him to remove the 
encroachment, before the 21st of February, 1937. Alleging that 
the respondent had failed to remove the encroachment, the 
District Board overseer, duly authorised by the President, 
prosecuted him in C. C. No. 118 of 1937 on the file of the 
Sub-Magistrate of Orathanad for an offence under S. 207 (1) 
of the Local Boards Act.’ When the case came on for trial, 
the respondent pleaded that he had already been prosecuted in 
the matter of the same encroachment in C. C. No. 295 of 1936 
in the same Court, that the prosecution had been withdrawn by 
the ex officio President, that he had thereupon been acquitted 
under S. 248 of the Criminal Procedure Code, and that the 
previous acquittal was a bar to any further proceedings on the 
same facts. The learned Sub-Magistrate, relying on the decision 
of Pandrang Row, J., in Rangachariar v. Venkatasami Chettyl, 
acquitted the respondent under S. 403 of the Criminal Pro- 
cedure Code. The learned Public Prosecutor has preferred 
this appeal. 

It is quite clear that the order of acquittal is wrong. If 
S. 403 of the Criminal Procedure Code is applicable, ‘the 
respondent could not have been put on his trial at all in C. C. 
No. 118 of 1937. S. 403 does not say that a person who has 
been tried and convicted or acquitted shall be acquitted if an 
attempt is made to prosecute him again for the same offence. 
It says that he shall not be tried at all. 

That however is a minor matter; the important question 
is whether the previous acquittal in C. C. No. 295 of 1936 was 
a bar to the prosecution in C. C. No. 118 of 1937. 

The learned Sub-Magistrate is supported by the ruling of 
Pandrang Row, J., on which he relied. Heis supported also by the 
decision in Ramanujachariar v. Kailasam Aiydr®, in which 





1. (1934) 67 M.L.J. 873: LL.R. 58 Mad. 513. 
2. (1925) 49 M.L.J. 386: LLL.R. 48 Mad. 870. 
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the facts seem to havejbeen exactly the same as in this case. On 
the other hand, asthe learned Public Prosecutor points out, there 
are three decisions of single judges against this view, and one 
decision of a Bench of two Judges expressly disagreeing with 
one of the reasons for the decision of Srinivasa Aiyangar, 
J.. in Ramanujachariar v. Kailasam Aiyarl. Srinivasa 
Aiyangar, J., held that a prosecution under S. 207 (1) must be 
launchéd within three months after the disobedience of the 
notice under S. 159 (1), and that if this had not been done, the 
Local Board could not extend that period of three months by 
the device of issuing'a fresh notice in respect of the same 
encroachment. This wiew was overruled by Devadoss and 
Waller, JJ., in Ramachandra Chetti v. Chairman, Municipal 
Council, Salem2, where the learned Judges (dealing with the 
precisely similar provisions of the District Municipalities Act) 
pointed out that the offence under S. 207 (1) “consists in the 
failure to obey a requisition issued by the competent authority”. 
This was followed by Wallace, J., in Narayana Aiyar v. Rakku- 
payal8 and referred to by Walsh,]J., in Moidi Beary v. President, 
Taluk Board, Mangalore? and in President, Panchayat Board, 
Velgode v. Chinna Venkata Reddi. In both these cases Walsh, 
J., held that a previous acquittal or conviction does not bar a 
prosecution for disobedience of a fresh notice under S. 159 (1) 
even if the encroacher and the encroachment remain the same. 
As Pandrang Row, J., observes in Rangachariar. v. Venkata- 
sami Chetty®, this point was not decided by Devadoss and 
Waller, JJ., who expressly reserved it, saying: 


“Tf a prosecution had been instituted on the first requisition and had 
failed or not been pressed, other considerations might come in, but the ques- 
tion does not arise here.” 


With great respect to Pandrang Row, J., we think that the 
correct view is that taken by Wallace and Walsh, JJ., in the 
case quoted: The offence is failure to comply with any direc- 
tion lawfully given or any requisition lawfully made; it is not 
strictly speaking correct to say that the offence consists in 
failure to remove the encroachment. Nobody commits an 
offence under the Local Boards Act by mere failure to remove 





1. (1925)'49 M.L.T. 386: LLL.R. 48 Mad. 870, 
2. (1926) 50 M.L.J. 557: L.L.R.49 Mad. 880. 
3. (1927) M.W.N. 645, 4. ALR. 1932 Mad. 535, 
5. ALR, 1932 Mad. 537. 
6. (1934) 67 M.L.J. 873: LL.R. 58 Mad. 513. 
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an encroachment. He only commits an offence under S. 207 (1) 
when he fails to comply with a direction lawfully given. As 
Waller, J., observed in Ramachandra Chetti v. Chairman, 
Municipal Council, Salem, if a particular direction or requisition 
is not enforced, there is nothing in the Act that prevents the 
President from issuing another, and if a prosecution is then 
launched, it is for failure to comply with the second requisition 
and not for failure to comply with the first. If this is borne in 
mind, it follows, as Walsh, J., held, that it makes no difference 
whether there has or has not been any previous prosecution. 
Pandrang Row, J., fears that there is grave risk of persons 
being repeatedly harassed for the same offence, but this is we 
think not so. The respondent when he was prosecuted for 
failure to obey the requisition issued in 1937, was not in factor 
in law being again harassed for the offence which he was 
alleged to have committed in 1936. He was being prosecuted 
for disobedience of the 1937 requisition, and it was no answer 
to that charge to say that he had been acquitted of the charge 
of disobedience of a requisition issued in 1936. We do not 
know why the prosecution in the case of 1936 was withdrawn; 
it might have been for any one of many conceivable reasons 
having nothing to do with the merits of the case. The learned 
Public Prosecutor says that according to his instructions it was 
withdrawn because the Collector, as ex-officio President had 
given a licence for the encroachment. If that is correct, and if 
the Board as at present constituted has decided that the 
encroachment must be removed, it is obvious that the respon- 
dent ought not to be able to avoid a prosecution merely because 
he was acquitted in the earlier case. If on the other hand the 
former prosecution was withdrawn because the District Board 
could not prove that an encroachment had been made, the 
Magistrate could have dealt with the matter under S. 250 of 
the Criminal Procedure Code. The view of Srinivasa 
Aiyangar, J., that the real offence in such cases is the encroach- 
ment (Ramanujachariar v. Kailasam Aiyar?) was expressly 
dissented from in Ramachandra Chetti v. Chairman, 
Municipal Council, Salem! and we are of opinion that the 
reasoning in the latter case is against the view of Pandrang 


1. (1926) 50 M.L,J. 557: LL.R. 49 Mad. 880. 
2. (1925) 49 M.L.J. 386: I.L.R. 48 Mad. 870 at 873. 
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Row, J., in Rangachariar v. Venkatasami Chettil. If it were 
correct to say that the. offence is complete once there is failure 
to disobey the notice and that: 

“another separate and distinct offence is not brought into being by the 
issue of a subsequent notice when that notice is by the same authority to the 
same person and relates to the same encroachment ”: 
the learned Judges who decided Ramachandra Chetti v. 
Chairman, Municipal Council, Salem, could hardly have held, 
as they did, that the Municipal Council was entitled to issue a 
second notice, more than three months after the disobedience 
of the first. Their decision is clearly based on the point that 
the offence consists in the failure to obey the requisition. All 
difficulties vanish, we think, if this is kept in mind. The 
disobedience of the later notice is not the same offence as the 
disobedience of the earlier notice, but a different and distinct 
offence. If the encroachment‘is really an encroachment the 
encroacher is liable at any time to receive a notice to remove it, 
and acquittal or conviction on a charge of disobedience of any 
one of such notices cannot be a bar to his being tried for 
disobedience of any other. The Magistrate to whom such a 
complaint is made must take the evidence and ascertain whether 
the direction or requisition has been lawfully given or made, 
and whether it has been disobeyed. If he finds that the direc- 
tion has not been lawfully given, the- fact that there has been a 
previous prosecution and acquittal in respect of the same 
encroachment will be of great assistance’ to him in deciding 
whether he will or will not use his powers under S. 250 of the 
Criminal Procedure Code. 


We set aside the. order of acquittal and direct the Sub- 
Magistrate to dispose of the case according to law. 


K. C. ——_ ~ Order set aside. 





1. (1934) 67 M.L.J. 873: I.L.R. 58 Mad. 513. 
2. (1926) 50 M.L.J. 5573 LL.R. 49 Mad. 880. 
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! [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Si1xr ALFRED Henry Lionet Leaca, Chief 
Justice, Mr. Justice Mapuavan NAI anD Mr. JUSTICE 
V ARADACHARIAR. 
Patelkhana Venkataramaswami 
. and another .. . Appellants* (Defendants 3 
: and 4) 
2 V. i ` 
The Imperial Bank of India at 
Rajahmundry and others .. -Respondents (Plaintif and 
Defendants 1, 2 and 5). 

Hindu Law—Debt—Loan in pursuance of an agreement to execute a 
security bond if and when required by lender—Later mortgage in pursuance 
thereof—If mortgage invalid—Prior debt if an antecedent debt to support the 
mortgage. 

Where money is advanced to a Hindu father on the strength of an agree- 
.ment to execute a mortgage as and when required by the lender in future, the 
debt will constitute an antecedent'debt so as to make the mortgage executed 
‘in pursuance of the agreement binding on the shares of the sons as well. But 
the agreement must be a genuine agreement and not a device for evading the 
law. There is a real distinction between cases where the lender and the 
borrower contemplate the giving of security only as a future possibility and 
-cases in-which from the outset'the parties contemplate only a mortgage loan. 


Rajayya v. Satyanarayanamurthi, (1934) M,W.N. 812, discussed and 
explained. 


Appeal against the decree of the Court of the Subordinate 
„Judge of Rajahmundry in O. S..No. 18 of 1932. 
M. S. Ramachandra Rao for Appellants. 
O. T. G. Nambiar instructed by Messrs. King and Partridge 
for Respondents. 
' The Court (Varadachariar and Pandrang Row, JJ.) made 
‘the following 
ORDER OF REFERENCE TO A FULL BENCH. 
Varadachariar, J.—This appeal arises out of a suit to 
enforce specific performance of an agreement entered into by 
‘defendants 1 and 2 to execute a mortgage in favour of the 
‘plaintiff bank, to secure repayment of moneys advanced to 
‘them in pursuance of that agreement. Moneys were advanced, 
-on more than one occasion and sometime in December, 1930, the 
plaintiffs say that they asked for the execution of the security-in 
“pursuance of the agreement. ‘The bank has obtained a simple 
‘money decree against.defendants 1 to 4 for.the amount.due. 
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Defendants 1 and 2 are father and son and defendants 3 
and 4 are the minor sons of the second defendant. All the four 
defendants are members of an undivided family. The fifth 
defendant is the Official Receiver in the insolvency of the first 
and second defendants. Defendants 1 and 2 seem to have 
carried on a joint business and they purported to borrow 
money from the plaintiff bank in. connection with that business,. 
but the question has not been raised or decided whether that 
was an “ ancestral” business in respect of which defendants 1 
and 2 can create a mortgage so as to bind the shares of defen- 
dants 3 and 4 in the family property. Defendants 3 and 4 
contend that according to the test laid down in the Privy. 
Council decisions, the suit debts are not “ antecedent debts ’”” 
in relation to the mortgage because they were lent on the 
strength of the agreement to create a mortgage and that 
therefore any mortgage executed by defendants 1 and 2 on 
foot of such agreement cannot bind their shares in the family 


property. 


If these defendants had not been impleaded in this suit,. 
specific performance might have been decreed in the usual 
course as against the parties to the agreement, leaving the- 
question of the binding character of the mortgage to be 
agitated in appropriate proceedings. But as they have been. 
impleaded in this suit and the question has been raised and 
dealt with in the Court below, we do not think it proper to- 
ignore that contention. The learned Subordinate Judge was. 
of opinion that the mortgage now to be executed by defen- 
dants 1 and 2 must be deemed. to be one in respect of an. 
antecedent debt, because the debts have already been advanced. 
The appellants’ learned Counsel relies on the decision of a 
Division Bench of this Court in Rajayya v. Satyanarayana- 
murthil, in support of his contention that where money has. 
been advanced on the strength of an agreement to create a 
security on the family property, the fact that the mortgage comes. 
to be executed only after the advance has been made will 
not make the mortgage valid as one created to secure repay- 
ment of an antecedent debt. This is a direct authority on. 
the point; but we have felt some difficulty in reconciling it. 
with the principle of the Full Bench decision in Arumugham 








1, (1934) M.W.N. 812. 
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Chetty v. Muthu Koundani, which was approved by the Judi- 
cial Committee in Brij Narain v. Mangla Prasad?. If money 
which had been advanced on a mortgage of joint family pro- 
perty can be regarded as an. antecedent debt validating a later 
mortgage securing repayment of the same sum, it is not easy to 
see why money which has been advanced on the strength of an 
agreement to execute a mortgage should be regarded as stan- 
ding ona different footing. The principle of the decision in 
Arumugham Chetty v. Muthu Koundani has also been applied 
by the Privy Council in Lal Bahadur v. Ambika Prasads, But 
for the judgment in Rajayya v. Satyanarayanamurthi4, we 
should have been prepared-to concur in the decision of the 
lower Court. In view however of that decision, we refer to the 
decision of a Full Bench the question: 

“Whether money advanced to the father, ina joint Hindu family in pur- 
suance of an agreement to createa mortgage aS and when required by the 
lender will constitute an antecedent debt soas to make the mortgage (when 


it comes to be executed) binding even on the shares of the sons of the 
borrower.” ' 


This appeal coming on for hearing before Sir Alfred 
Henry Lionel Leach, Chief Justice, Madhavan Nair and 
Varadachariar, JJ., in pursuance of the aforesaid Order of 
Reference to a Full Bench 

The Court expressed the following 

Ovinion. The Chief Justice.—The suit which has given 
rise to this reference was instituted in the Court of the Sub- 
ordinate Judge of Rajahmundry by the Imperial Bank of 
India, the Ist respondent. The bank sued to enforce specific 
performance of an agreement entered into by the 2nd and 3rd 
respondents with the bank to secure repayment of moneys 
advanced to them. The 2nd respondent is the father of the 
3rd respondent. They and the appellants, who are the minor 
sons of the 3rd respondent, constitute an undivided family. In 
1923 the 2nd and 3rd respondents started a business, and for 
this purpose opened an account with the bank. On the 14th 
August, 1923, in pursuance of an arrangement with the bank, 
which was willing to finance them, they executed a document 
in the following terms :— 

“In consideration of the Imperial Bank of India advancing us sums of 
money from time to time we hereby undertake not to alienate or in any way 


1. (1918) 37 M.L.J. 166: I.L.R. 42 Mad. 711 (F.B.). 
2. (1923) 46 M.L.J 23: L.R. 51 LA. 129: LL.R. 46 All, 95 (P.C). 
3. (1925) L.R. 52 I.A. 443: I.L.R. 47 All. 795 (P.C.). 
4, (1934) M.W.N. 812, 
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transfer or mortgage any of our immovable property as per schedule 
attached and which at Present, is not mortgaged to any one. 

“We hereby agree when called upon to'do so’ to execute legal mortgage 
of these properties, with or without possession or conveyance to the said 
bank as the bank may require, so long as we are indebted to the bank. 


“This agreement to be in force till cancelled by us by a registered letter.” 
From time to time the bank lent money tothe 2nd and 
3rd respondents without calling upon them to execute any 
mortgage in its favour. By 1931 the 2nd and 3rd respon- 
dents had become heavily indebted to the bank and in that 
year the bank obtained two decrees against them in 
respect of advances. The first decree was for a total sum of 
Rs. 25,482-11-0, made tp of Rs. 5,070-1-0, dueon a promissory 
note dated 19th December, 1930, and Rs. 20,412-10-0 due on 
three hundies dated respectively, the 30th March, 1930, the 5th 
November, 1930 and the 29th November, 1930. The second 
decree was for Rs. 5,099-3-0, due on a hundi dated 30th 
October, 1930. In December, 1930, the bank demanded that 
the 2nd and 3rd respondents should execute a mortgage to 
secure their indebtedness, but this demand was not complied 
with, and on the 5th April, 1932, the bank sued for specific 
performance of the agreement which I have just quoted. The 
suit was decreed and the sons of the 3rd respondent were 
held to be liable to the extent of their interests in the family 
properties. They have appealed, and contend that there can be 
no decree for specific performance so.far as they are concern- 
ed, because the mortgage which the Court ordered to be exe- 
cuted was not in law a mortgage for an antecedent debt. As 
this question is of importance and as the decision in Rajayya 
v. Satyanarayanamurthii would appear to be in conflict with 


‘certain decisions of the Privy Council the- sollawine question 


has been referred to us:— 


“Whether money advanced to the father,in a joint Hindu family in 
pursuance of an agreement to create a mortgage as when required by the 
Jender will constitute an antecedent debt so as.to make the mortgage (when it 
comes to be executed) binding even on the shares of the sons of the 
‘borrower.” 

In delivering the judgment of the Privy Council in ` Sahu 


Ram Chandra v. Bhup Singh?, Lord Shaw said that the issue 


of the father could only be bound where the sale or charge. has 


Boe ts ee ae 
(1934) M.W.N, 812. 
2 (1917) 33 ML. 4: L-R. 44 L.A. 126: LLR. 39 AIL 437 (P.C). 
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been made in order to discharge an obligation not only 
antecedently incurred, but incurred wholly apart from the 
ownership of the joint estate or the security afforded or sup- 
posed to be available by the joint estate. The judgment con- 
cluded with the following statement :— 

“In truth in order to validate such a transaction of mortgage there must, 

to give true effect to the doctrine of antecedency in time, be also real disso- 
ciation in fact. The Courts in India, wherever such antecedency is found to 
be unreal and is merely a cover for what is essentially a breach of trust, will 
not be slow to deny effect to a mortgage so brotight into existence.” 
This judgment was considered by a Full Bench of five Judges 
of this Court in Arumugham Chetty v. Muthu Koundan! and 
there Wallis, C.J., expressed the opinion that their one 
only meant, 

“ that if the so-called antecedent debt was incurred so shortly before the 
execution of the mortgage, say two hours or two days, as to establish that it 
was incurred on the credit, or security available by the joint family immov- 
able assets, such a debt is not an antecedent debt and therefore the mortgage 
which is executed for such a so-called antecedent debt will not affect the sons’ 
shares,” 

Viewing the decision of the Privy Council in this 
light the Court held that if a Hindu father borrows money 
on the security of the family estate and later gives another 
mortgage the first debt constitutes an antecedent debt, 
notwithstanding that it was secured on the family estate. 
In Brij Narain v. Mangla Prasad?, the Judicial Committee 
expressed their entire agreement with the views of Wallis, C.J., 
in Arumugham Chetty v. Muthu Koundan!, and in order to 
prevent misconception in future on this and connected ques- 


tions stated the following propositions of law :=— 


. “1. The managing coparcener of a joint undivided estate cannot alie- 

nate or burden the estate gua manager except for purposes of necessity ; but 

“2, Tf he is the father and the reversionaries are the sons he may, by 
‘incurring debt, so long as itis not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon a decree for payment of that 
debt. 

“3. If he purports to burden the estate by mortgage, then unless that 
mortgage is to discharge an antecedent debt, it would not bind the estate. 

“4. Antecedent debt means antecedent in fact as well as in time, that is 
to say, that the debt must be truly independent and not part of the trans- 
action impeached. 7 








a ae RN, 


1. (1918) 37 M.L.J. 1665 1-LR. 42 Mad 711°(F.B.). 
2. (1923) 46 M.L.J. 23: L. R. 5L LA. 129; LL.R. 46 AIL 95 (P.C). 
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“5, There is no rule that this result is affected by-the question‘whether 

the father, who contracted the debt or burdens the estate, is alive or dead.” 
The fourth proposition would appear to be an embodiment 
of the concluding portion of Lord Shaw’s judgment, where he 
expressed the opinion: that the transaction must be one which 
cannot be regarded as a cloak for a breach of trust. If the debt. 


and the mortgage are not part of the same transaction, but are 


independent of one another the mortgage will be binding on the 
issue of the mortgagor. 


In Rajayya v. Satyanarayanamurthi}, Krishnan 
Pandalai,.J.; sitting’ with Curgenven, J., observed that 
if a man advanced a loan to a father in a joint Hindu family 
and agreed with him to take a mortgage for the loan and sub- 
sequently in pursuance of that agreement does take the 
mortgage, the mortgage cannot be said to be for a debt antece- 
dent to the original loan. This statement of the law is very 
wide and may give rise to misconception. The mortgage may’ 
be independent of the debt despite the fact that the agreement 
between the parties contemplated the furnishing of security, if 
called for. If the money is lent on the express condition that 
a mortgage will be executed later and a mortgage follows, the 
debt cannot be said to be independent of the mortgage, but if 
the arrangement is merely that the debtor shall give security, 
if and when required, the position is very different. It may 
never be required and probably will not be called for, if the 
creditor remains satistied with the debtor’s personal liability. 
If it is required because the creditor at-a later date has his. 
suspicions of the debtor’s stability or for some other reason it 
cannot be said that the advancing of the money arid the subse-. 
quent mortgage are part and parcel of the sarne transaction. 


=. Now, what is.the position in the-present case? The bank: 
did advance moneys to the 2nd and 3rd: respondents and con-- 
tinued to lend moneys entirely without any security. For 
several years the bank was satisfied with the undertaking given 
by the 2nd and 3rd respondents not to alienate ‘their proper- 
ties.. It is true.that the. 2nd and 3rd respondents had" under- 
taken to provide security when called upon to do so, but this. 
does not alter the fact that moneys were advanced. without 
security. When security was called. for. there was a debt really 
E oi r 0934) MAW B12 iy OD 
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in existence. In our opinion ‘it cannot be said that there was 
here-a‘breach of trust on the part of the 2nd,and 3rd respon- 
dents or that the bank was a party to a colourable transaction. 
In other words it cannot be said that the debt was any part of 
.the mortgage or, to use the words of Lord Dunedin in Brij 
Narain v. Mangla Prasadi, “Part of the transaction impeached.” 
In this country an agreement to mortgage creates no charge, 
and this is of importance in this connection. 

For the reasons stated we would answer the reference in 
this sense. If the agreement is merely to execute a mortgage, 
if and when called upon, and the money is lent on this under- 
standing the fact that subsequently a mortgage is called for and 
executed will not make the debt and the mortgage part of the 
same transaction within the meaning of Arumugham Chetty v. 
Muthu Koundan2, but the ‘debt will constitute an antecedent 


debt within the meaning of Hindu Law. The agreement must ` 


bea genuine agreement and not a device for evading the law. 

Madhavan Nair, J.—I agree. 

Varadachariar, J.—I agree. There is a real distinction 
between cases in which the lender and the borrower contem- 
plate the giving of security only as a future possibility and 
cases in which from the outset the parties contemplate only 
a mortgage loan. In the former case, the lender is prepared 
to start with only the personal liability of the borrower and 
conceivably may never call for the execution of a mortgage at 
all. Security is, in such cases, ordinarily called for only when 
in course of time it is found that the borrower has not been 
repaying his dues with the promptness with which he was 
expected to repay or is getting into financial difficulties. When, 
for such’reasons, the creditor calls for the execution of a 
mortgage, there will be in existence an indebtedness which has 
for some time been outstanding merely on the personal liability 
of the borrower. This debt can-at that very moment be 
recovered from the whole of'the joint family property of the 
debtor—including the shares of his sons—and it-is to avert 
proceedings ‘to that end that the debtor will be called upon to 
give a:security.. It doesnot seem reasonable in such a case to 
speak of the -‘ antecedency.’ of the debt as illusory; nor can it 
be Said | har shere.* was no 7 popa Par acht zor a g was 
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‘colourably incurred: for the purpose of forming ‘a’basis’ for 
the mortgage (per Stanley, C. J., in Chandradeo Singh v. 


‘Mata Prasad1). 


If, as observed by Lord Shaw in Sahu Ram Chandra v. 
Bhup Singh®, a further condition should be insisted on, before 
binding the son’s share by the father’s mortgage, namely, that 
at the time of advancing money the lender should not have 
had in view the ‘credit obtainable from immovable assets 
belonging to the joint family’, the position might be different; 
but this condition can no longer be insisted on, in view of the 
Full Bench decision in Arumugham Chetty v. Muthu Goundan3 ` 
and of the decision of the Judicial Committee in Brij Narain 
v. Mangla Prasad4. It is true that in Brij Narain v. Mangla 
Prasad4, their Lordships speak (in proposition No. 4) of the 
debt being ‘not part of the transaction impeached’ ; the transac- 


' tion referred to in this passage is the mortgage itself. The 


proposition has evidently been so worded with a view to give 
effect to the observations of Lord Shaw at the end of the 
judgment in Sahu Ram Chandra v. Bhup Singh?, when referring 


-to a father ‘at the end of his personal resources ’, his Lordship 


instanced the case of a money-lender advancing money to him 
‘relying upon an understanding express or implied’ to give 
security. 

Apart from attempts to evade the law, it may, even in 
cases where only a mortgage loan was contemplated, happen 
that there is some interval of time—long or short—between the ` 
advance of the money and the execution of the mortgage 
bond, for example, because the requisite stamp papers are not 
immediately available or details as to survey numbers, etc., 
relating to the property to be mortgaged have to be obtained 
or one of the persons who has to join in executing the mort- 
gage is not available or the mortgagee is able to find only a 
portion of the money required and.the execution Jot the docu- 
ment is postponed till he is able to find the balance. In these 
cases, it may well be said that notwithstanding the interval, the 
loan and the mortgage are part of one and the same transac- 
tion. Rajayya v. Satyanarayanamurthi5 will,. on its facts, be 


1. (1909) L.L.R, 31 All. 176 at 199 (F.B) . 
2, (1917) 33 M.L.J. 14: L.R. 44 LA. 126: LL.R. 39 All. 437 at 440 (P.C.)< 
3, (1918) 37 M.L.J. 166: LL.R. 42 Mad. 711 (F.B.). 
4, < (1923) 46 M.LJ. 23: L.R, 51 LA. 129: LL.R. 46 All, 95 at 104 (P,C.), 
- 5. (134) M.W.N-812, oo 
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found to fall in this group; because in that case, the original 
arrangement itself was for a mortgage loan of Rs. 5,000 but 
the lender was able to find only Rs. 3,000 immediately. The 
execution of the mortgage-deed was postponed. pending the 
advance of the balance.of Rs. 2,000 and in the meanwhile the 
first advance of Rs. 3,000 was acknowledged by the execution 
of a promissory note. 


This appeal coming on for final hearing after the expression 
of the opinion of the Full Bench, the Court delivered the 
following > 


Jupcment.—The question of the binding character of the 
mortgage has been decided by the Full Bench against the 
appellants. No other question arises for decision in the appeal 
which is accordingly dismissed with costs of the first respon- 
dent. The appellants will pay to the Government the court-fee 
payable on the Memorandum of Appeal. 


S. V. V. 





Appeal dismissed. 


PRIVY COUNCIL. 


‘ [On appeal from the High Court of Judicature 
at Rangoon. ] l 


PRESENT :—Lorp WRIGHT, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


Rowland Ady and others ` ck Appellants* 
v. 
The Administrator-General of Burma, 
Administrator to the Estate of Hosain 
Hamadanee, deceased .. Respondent, 


Promissory note—Collateral agreement—Letier imposing condition to 
attaching of obligation on note—Admissibility in evidence-—-Evidence Act (I of 
1872), S. 92, Proviso (iii). 


Where a person executed a promissory note subject to the ‘condition 
contained in an accompanying letter that no liability was to attach thereto 
until the executant received certain assets and the evidence showed that the 
promisee agreed to the condition, 


Held, that the accompanying agreement which was the condition of the 
execution of the promissory note was a written agreement and therefore 
outside the scope of S. 92 of the Evidence Act, and that it could be pleaded in 
bar of a suit instituted on the promissory note before the condition was 
fulfilled, 
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` Held, further, that even'if. the collateral agreement was an oral agreement 


so as to come within. S.' 92. it would fall within thé third proviso of the 
section and would be admissible i in evidence. 


` New London Credit Syndicate, Limited v. Neale, (1898) 2 Q.B.D. 487; 
Free v, Hawkins, (1817) 8 ‘Taunt. 92: 129 E.R. 317; Ramjibun Serowgy v. 
Oghore Nath Chatterjee, (1897) LL.R. 25 Cal. 401 and Walter Mitchell -v. 
Tennent, (1925) LL.R. 52 Gal. 677, referred to. 

Appeal from a judgment and decree of the High Court gi 
Judicature at Rangoon. 

A. M. Dunne, K.Ç. and A. Pennell for Appellants. 

R. F. Roxburgh and Malore for Respondent. 


_ 3rd May, 1938. Their. Lordships’ judgment was delivered 
by , Pe ; 

Lorn. WricHt.—The question in this appeal relates to a 
promissory note executed by the appellants dated the 12th 
September, 1933. This note was a renewal of an earlier 
promissory note executed in 1930, but as it is common ground 
that the considerations which would have applied to the original 
note, applied to ‘the renewal, no distinction need be drawn 
between the two documents. The question to be determined is, 
what were the conditions on which the earlier promissory note 
was executed. . l 


The appeal is by Rowland Ady, who will be referred to as 
the appellant, Rowland Ady & Co. being merely the firm name 
under which he carries on business so that it may be dis- 
regarded in this appeal. The respondent, the Administrator- 
General of Burma, is the administrator of the estate of 
one Hosain Hamadanee, deceased. l 


In .1927. the appellant, Hsmadaaee and one James Cyril 
Ashe, who was a mining engineer, formed a syndicate to operate 
certain mining rights, here réferred to as Booth’s Grant, for 
the purpose of dealing with these rights. . Shortly ‘afterwards 
on the 7th October, 1927, the syndicate registered a limited 
liability. company under the name of Ashe’s Minerals, Limited 
and under an agreement of the same date agreed to transfer 
all their assets to the company in consideration of Rs. 18,000 
to’ be satisfied by the allotment to Hamadanee, the appellant, 
and Ashe of.600-shares each. These shares were duly allotted. 
The necessary. finance was advanced by Hamadanee on the 
footing that he and the appellant were each to bear half the 
expenses and that they and Ashe were each to receive’ one- third 
of thé profits. ` 
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Hamadanee put up approximately Rs. 30,000.. In addition 
to Booth’s Grant, the company also acquired other properties, 
-ne òf which was a bamboo reserve. 

On Hamadanee’s death in April, 1928, the respondent, the 
Administrator-General of Burma, who was then Mr. Hormasji, 
‘was appointed administrator of the estate and so continued at 
all material times. In the course of administering the estate, 
the respondent got into touch with the appellant and in his 
endeavours to settle up the complicated affairs of Hamadanee, 
‘discussed by conversation and correspondence the transactions 
in connection with Ashe’s Minerals, Ltd., which was one of the 
numerous matters to be liquidated. That company had, 
shortly after Hamadanee’s death, realised a profit and had 
‘distributed the proceeds by way of dividend. 

In the course of the discussions between the appellant and 
respondent, the state of the accounts in respect of Ashe’s 
‘Minerals, Ltd., was examined and as a result of an interview 
‘between these two parties a statement was prepared which 
showed a balance due by the appellant to the respondent as 
administrator of the estate amounting to Rs. 13,608-6-9. 
There are certain other items which ‘it is not necessary to 
consider. The account was signed by an official in the respon- 
dent’s officé called Natarajan. At the foot of the account, 
there was a note signed by the appellant in the following 
terms :— 

“This account is correct and I am willing to execute a pro-note for 


Rs, 13,608-6-9 on condition that payment is not demanded until as originally 


arranged, Booth’s Grant deal goes through when the-amount is to be paid by 
me without interest. 


This account excludes the item of Rs. 1,500 due to me as } share in the 
marble quarries and Rs. 2,090 paid by me as H.H.’s share of Government rent 
for same also Rs. 150 due to the estate by me for cows. These matters to be 
‘settled later on as-soon as proofs are adduced in support of my claim.” 

Under the appellant’s signature there appears the date 
17th September, 1930, Under Natarajan’s signature there was 
inserted the date 18th September, 1930, but it has now been 
agreed that that had been originally. 17th September, 1930 and 
that:the 17 was altered to 18. It has not been explained when, 
how or why this alteration was made. 


The next' documents to be considered consist of a letter 
‘dated’ the ‘20th September, 1930, sent by the: respondent to the 
appellant, and two documents which ‘it: enclosed.- The'letter 
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requested the appellant to execute two promissory notes, one 
for Rs. 13,608-6-9 and one for Rs. 150. The latter promissory 
note may here be disregarded because it relates to the purchase 
of a cow or cows. The appellant was also requested to have 
the former promissory note signed by his firm. The two 
documents enclosed were described as being (1) an office report 
of the respondent’s dated the 18th September, 1930, of the 
balance due from Rowland Ady & Co., Ashe and Ashe’s 
Minerals, Limited and (2) the statement of account showing 
the balance due from Messrs, Rowland Ady & Co., Ashe and 
Ashe’s Minerals, Ltd. That has been taken to be the account 
already referred to, but it is not clear whether this document 
included not only the account itself but also the endorsement 
made and signed by the appellant to which reference has been 
made. The document No. 1 is a copy of part of the actual 
office report which had been prepared and initialled by 
Natarajan. The greater part of-this report deals with figures 
of account. It recites that the appellant was claiming that 
there should be certain adjustments in his favour and states 
that when he produced papers in support of his claim and the 
office was satisfied with the claim, the necessary credit would 
be given. But the report next contains a passage which 
is most material to the decision of this case, in the following 
terms :— 


In the meanwhile he has agreed to execute a P.N. for the sum of 
Rs. 13,608-6-9 found due from him on condition that the money is not 
demanded till he receives the next distribution from Ashe Minerals, Ltd. and 
that no interest is demanded. He will execute the pro-note to-morrow if 
A.G. approves of the account. He has already seen it and has signed at foot 
of the account.” 


Against this passage on the original office report there was 
a note in red pencil, “Appd.—let him sign on above terms.” 
This note was made by the respondent and is initialled by him 
under the date 18th September. 


The remainder of the office report consists of details of 
the account and there is a further note in red pencil made by 
the respondent, “Appd. I remember the transaction. Mr. 
Ady’s statement to be accepted.” Initialled “J. H.” 18-9. 
There was also on the document a note initialled by Natarajan 
that a separate P.N. for Rs. 150 was taken from the appellant. 
What was described as the office report in the letterof the 20th 
September, 1930, to the appellant was a copy of the actual 
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Report excluding the red pencil notes made by the respondent 
and also the note about the separate promissory note for 
Rs. 150, and also excluding the statementof account appended. 

On receipt of these documents, the appellant executed the 
original promissory note in his own name and in his firm’s 
name. The note was in the following terms :— 


“On demand we, Rowland Ady and Rowland Ady & Co. of No. 55, 
Mogul Street, Rangoon, jointly and severally promise to pay to the Adminis- 
trator-General of Burma and Administrator to the estate of Hoosain 
Hamadanee the sum of Rs. 13,608-6-9 being the amount due by us and by 
Mr. Ashe to the estate of Hoosain Hamadanee, deceased.” 


The action was brought on the renewal of this promissory 
note. 


The claim was resisted and the defence set out in the 
written statement was as in the following terms :— 

“ The said promissory notes [that is to say, the original and the renewal], 
were executed subject to the condition precedent that no liability was 
to attach thereto until the defendants received the next distribution from 
Ashe’s Minerals, Ltd. and until certain adjustments of account in the 
defendants’ favour had been made to the extent of Rs. 3,350.” 

By an amendment the word “unless” was substituted for 
the word “until” in both places where it occurred. 

The Trial Judge stated that he accepted the appellant’s 
account and was satisfied that to the best of his ability he 
endeavoured to assist the Court by telling the truth as he 
understood it. The Judge held that the promissory note was 
made subject to the account of the 17th September, 1930, and 
the endorsements thereon signed by the appellant, and that the 
condition of the sale or disposal of the Booth’s Grant had been 
fulfilled or at least that the appellant had failed to prove that 
it had not been satisfied. He accordingly made a decree against 
the appellants for Rs. 13,608-6-9 less such sum, if any, as 
might be found upon taking the account of the subject-matters 
teferred to in the appellant’s endorsement of the 17th 
September, 1930. 


This decree, subject to a variation, now immaterial, was 
affirmed by the High Court on appeal, and the appeal was 
dismissed with costs. 


It is, however, most unfortunate that the High Court on 
appeal in arriving at that conclusion fell into a curious miscon- 
ception of fact because they dismissed from their consideration 
the copy of the office report which, as already stated was 
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enclosed in the said letter of the 20th September, 1930. They. 
held that the appellant, or his legal advisers had concocted their 
defence from material!improperly obtained from the inspection 
of the documents. They appear to have been of opinion that 
the copy of the office report had been improperly made by the 
appellant or his legal advisers on the inspection of documents 
during the action and had then been put forward as a relevant 
document. The respondent’s Counsel has most properly dis- 
claimed any reliance oh this view of the Appellate Court. Their 
Lordships have seen the original letter of the 20th September, 
1930, and the actual enclosures and have set out above what 
happened. There is no ground whatever for imputing any 
impropriety to the appellant or his legal advisers; any such 
imputation has been unreservedly withdrawn before, their 
Lordships on this appeal. The Appellate Court may perhaps 
have been confused by; the fact that the appellant’s legal adviser 
or his clerk in comparing the copy of the office report sent with 
the letter of the 20th September, 1930, had written the various 
notes which appeared, as have already been explained, upon’ 
the office report itself and were naturally not reproduced in the 
copy sent to the appellant. The unfortunate result of this 
misconception on the appeal to the Appellate Court is that their 
Lordships have not got the benefit of the judgment which the 
High Court on appeal wovld have arrived at if they had not 
fallen into this misconception. 


In their Lordships’ opinion this appeal ought to be decided 
on the written documents referred to above but in view of the 
arguments addressed to them, they think it desirable that they 
should also discuss the oral evidence. There were two wit- 
nesses of importance, the appellant himself and the respondent, 
Mr. Hormasji. Their evidence deals with the circumstances 
when the promissory note was executed. The appellant depos- 
ed that he had several interviews with Hormasji in. which the 
accounts were discussed. He stated that the statement of 
account on which he wrote his endorsement was the result 
of one of these interviews and that it was decided at. that 
interview that no demand should be made on the note until 
Booth’s Grant deal went through and the proceeds were deriv- 
ed from the Company ; but he said that -that arrangement 
was altered at the suggestion of Mr. Hormasji who on the 
next day sent an altered form of wording to the effect that no 
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demand would be.made on the note and no liability would 
attach until the assets of Ashe’s Minerals, were next distribut- 
ed. The appellant said that -he agreed to the change and 
asked for an agreement to be sent and that on the following 
day he was sent a copy of the office report. 


The respondent is not so cléar in his evidence but even- 
tually, according to the Judge’s note he said, “I agree to what 
is written down on p. 2 of Exhibit ‘C’ and against which I 
have written down the word Appd.” ` Heis there ‘referring to 
the passage quoted above from the office report. He further 
said that in his mind there was no difference between the two 
forms of the condition and that he had agreed not to make 
ademand on the pronote until one of these conditions was 
fulfilled. Natarajan’s evidence is not of importance. 


Taking the position as.a whole, their. Lordships are of 
opinion that the documents enclosed in the letter-of the 
20th September, 1930, were intended to embody the condi- 
tions under which the appellant was to execute the promissory 
note and they are of opinion that.these conditions were sub- 
stituted for the conditions contained in the endorsement which 
the appellant added to the statement of account and signed on 
the 17th. September, 1930. The appellant, by executing the 
promissory note on the basis of the letter and enclosures of the 
20th September, 1930, accepted these conditions so proposed by 
the respondent. Accordingly the completé transaction between 
the parties was embodied in these. documents, namely, the 
promissory note on the one, hand containing the promiseto pay 
and on the other hand the conditions embodied in the letter of 
the 20th September, .1930, and its enclosures. The result 
of that position is that the respondent is not entitled to 
‘demand payment of the promissory note until the next distri- 
bution from Ashe’s Minerals, Ltd. As this has not yet taken 
place, the action based on the promissory. note was premature 
and carinot succeed on the present .state of affairs since there 

had .been no next distribution from Ashe’s Minerals, Ltd., 
‘when the action was started, that is no distribution of profits 
subsequent to. that referred to above before the date of the 
agreement. If, as it is suggested may happen, there never ‘is 
any such distribution it will follow that no demand for payment 
can everbe madeon the promissory note. . That latter, point 
is, however, ‘immaterial in’ these’ proceédings. 
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Mr. Roxburgh in his able argument for the respondent 
did not seriously contest that if this view of the documents 
was taken, that is to say, if their Lordships were of opinion ` 
that the letter of the 20th September with its enclosures con- 
stituted a written offer from the respondent to the appellant, 
capable of being accepted and, in fact, accepted by the appel- 
lant, by the execution of the promissory note, it would follow 
that the terms of the promissory note must be read along with 
and as qualified by the written agreement on the part of the 
respondent not to demand payment until the condition was. 
fulfilled. He, however, strongly contended that that was not 
the true view and that the letter with its enclosures constituted 
merely a record of what was in truth before the date of the 
documents an oral agreement arrived at between the parties 
and that evidence of such an oral agreement was not admissi- 
ble by reason of S. 92 of the Indian Evidence Act. Against 
this it was contended on behalf of the appellant that even if 
the agreement not to demand payment was merely a collateral 
oral agreement, it was still admissible in evidence as falling 
within the third proviso of S. 92 which provides that the exis- 
tence of any separate oral agreement constituting a condition 
precedent to the attaching of any obligation under any written 
contract grant or disposition of property may be proved. 


Their Lordships, as already stated, are of opinion that 
the accompanying or collateral agreement which was the con- 
dition of the execution of the promissory note was a written 
agreement and therefore outside S. 92. But even if the colla- 
teral agreement was an oral agreement so as to come within 
S. 92, they are of opinion that it would fall within the third 
proviso of the section which states the Indian law in terms. 
which are in accordance with English law. It is necessary to 
distinguish a collateral agreement which alters the legal effect 
of the instrument from an agreement that the instrument 
should not be an effective instrument until some condition is 
fulfilled, or, to put it in another form, it is necessary to distin- 
guish an agreement in defeasance of the contract from an 
agreement suspending the coming into force of the contract 
contained in the promissory note. In their Lordships’ judgment 
this collateral agreement comes under the latter description and 
is within the proviso. As an illustration for example reference 
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may be made to the New London Credit Syndicate, Limited v. 
Neale1, where it was sought to prove an oral agreement to 
renew a promissory note payable at 3 months date, and that 
was held to be an agreement altering the terms of the written 
contract. In the earlier case of Free v. Hawkins2, the evidence 
which was excluded was of a parol agreement said to have 
been made at the time of making a note. The note was ex- 
pressed to be payable 8 months after the date. The evidence 
which was rejected was that payment should not be demanded 
until after the sale of certain assets. 


The present case falls into the other category. The 
promissory note is, by its express terms, payable on demand, 
that is, at once. The obligation under the note attaches imme- 
diately. But the agreement not to make a demand until the 
specified condition is fulfilled has the intention and effect of 
suspending the coming into force of that obligation, which is 
the contract contained in the promissory note. Thus the oral 
agreement constitutes a condition precedent to the attaching of 
the obligation and is within the terms of proviso 3 of S. 92. A 
case like the present is to be distinguished from that dealt with 
in Ramjibun Serowgy v. Oghore Nath Chatterjee’, in which 
the promissory note, though absolute in its terms, was said to 
be subject to an oral agreement,.providing that it was not to 
be enforceable by suit until the happening of a particular event: 
Sale, J., in rejecting thisevidence expressed his opinion that the 
proper meaning of proviso 3 was that the contemporaneous 
oral agreement to be admissible must be to the effect that a 
written contract was to be of no force at all and was to con- 
stitute no obligation until the happening of a certain event. 
This description in their Lordships’ judgment applies to the 
present case. To the same effect Page, J., in Walter Mitchell 
v. Tennent4 held that the collateral agreement alleged in that 
case constituted a condition precedent to the attachment of any 
obligation under the cheques in question so that they remained 
inoperative until the condition was fulfilled. The same view 
has been applied in other cases, which it isnot necessary here 
to cite specifically. 





1. (1898) 2 Q. B. 487. 
2. (1817) 8 Taunt, "92: 129 E.R, 317. 
3. (1897) LL.R. 25 Cal. 401. 4. (1925) LL.R. 52 Cal. 677. 
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` In their Lordships’ judginent if ` the collateral agreement 
in the present case were-held to be an oral agreement, evidence 
of it would be admissible on the principles they have stated 
but they prefer to decide the case on the ground that the actual 
pasition of the parties depends on the written documents, 
namely, the promissory note and the letter and enclosures of © 
the 20th September, 1930, and that accordingly no question of 
admissibility of évidence under S. 92 arises. 

For these reasons, with all respect to the Courts below, 
their Lordships are unable to agree with them in the conclu- 
sions at which they have arrived; they are of opinion that the 
appeal should succeed; that the decrees appealed from should 
be set aside and that judgment should be entered for the 
appellants with costs ‘before this Board and in the Courts 
below. They will humbly so advise His Majesty. 

Solicitors for Appellants: Lambert and White. 

Solicitors for Respondent: Burton, Yeates and Hart. 

R.C. C. Appeal allowed. 


B. V. V.. eae 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice MADHAVAN NAR. 


Bopanna Prakasam .. Petitioner® (Plaintiff) 
‘ U. 
Maganti Nagabhushanam .. Respondent (Defendant). 


Stamp Act (II of 1899), S. 36—" Admitted in evidence ”—What constitutes 
~Insufficiently stamped promissory note—Endorsement on note—Court allow- 
ing promissory note to be admitted in evidence—Effect--Objection to admissi- 
bility—Whether can be raised at later stage. 

S. 36 of the Stamp Act does not say that there must be a judicial deter- 
mination of the question whéther a document has to be admitted in evidence. 
The words “admitted in. evidence” in the section would seem to have been: 
deliberately used to avoid complicated enquiries regarding the admission of 
documents, ‘the policy of the law in such cases being to allow admission of 
documents which have been admitted under the Civil Procedure Code. 

Where in spite of the fact that the suit promissory note bore the endorse- 
ment that it was insufficiently stamped the .judge admitted it in evidence, 

Held, that the Promissory, : note should be taken to have been “admitted 
in evidence” ‘within the meaning ofS. 36 of the Stamp Act and” „that its 
admissibility could not be called in question subsequently. -- 

_, Venkateswara v..Ramanatha, A.I.R. 1929 Mad.. 622; Abdul Wahab v 
Kanaka Anjaneyalu, A.I. R. 1935 Mad. 888 and Satyavati v. Pallaya, 
A.LR. 1937 Mad. 431, relied on` $ 90G 3 
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Venkanna v. Parasuram Byas, (1929) 56 M.L.J. 633: LL. R. 53 Mad. 137, 
distinguished. 


‘Petition under S. 115 of Act. V of 1908, and S. 224 of 
the Government of India Act, praying the High Court to revise 
the decree of the Court of the District Munsiff of Elore in 
O. S. No. 587 of 1935. 

V. Rangachari for Petitioner. 

A, Lakshmayya for Respondent. 

The Court delivered’ the following 

Juocmenr.—In this petition I am called upon to decide 
the question whether the suit promissory note is admissible in 
evidence. The lower Court held that it was inadmissible and 
this petition is to revise that order of the learned District 
Munsiff. 

The question arose in the following circumstances. The 
plaintiff is the petitioner. He instituted a suit on a promissory 
note for Rs. 200. The defendant raised the contention that 
the suit note was a forgery. He also stated that the promissory 
note was insufficiently stamped and was therefore inadmissible 
in evidence under S. 35 of the Stamp Act. When the case 
came on for hearing the defendant did not appear. He asked 
for an adjournment which was refused. But he did not 
withdraw his appearance in the case. The learned District 
Munsiff admitted the promissory note in evidence and decreed 
the suit. -An appeal was preferred against this decision, but 
the learned Judge in appeal thought that the case was one 
which should have been adjourned by the learned Munsif. He 
therefore remanded the suit to the District Munsif giving time 
for the defendant to produce his evidence. When the case 
came before the District Munsif, the defendant pressed his 
objection that the suit note was inadmissible and he contended 
that the suit should be dismissed. As stated in the beginning 
a ruling was given by the lower Court accepting his contention. 

In this Civil Revision Petition it is argued by the petitioner 
that once the insufficiently stamped promissory note has been 
admitted in ‘evidence it is. not open to the party concérned to 
taise the objection at a later’ stage that it is inadmissiblé and 
so the’ ‘ruling of the lower Court is wrong. S. 36 of the Indian 
Stamp Act says: -~ -Ò 


` “When an instrument hasi been. ädmitted. i in. ni cadences ‘such admission 
shall not, except.a5.provided: im S. ‘61, He. called in question at any stage of 


Sr ns 
de ob. md 


Bopanna 
Prakasam 


v. 
Naga- 


“bhushanam.. 


$ 
i 
1 


480 THE MADRAS LAW JOURNAL REPORTS.’ [1938 


Bopanna the same suit or proceeding on the ground that the instrument has not been 
Prakasam duly stamped.” si ; 
Naga- . The question for decision in the present case therefore is 
bhushanam. whether the suit promissory note “has been admitted in 
evidence.” This question has come before this Court on 
very many occasions and has been dealt with by various learned 
Judges. I do not propose to discuss these decisions in-detail. 
In all these cases the principle which the learned Judges applied 
in deciding the question was whether there was a judicial 
determination on the question whether the document was 
admissible in evidence'or not. In some cases objection is 
raised, issue is framed. and a decision given. In such cases 
there can be no doubt that the judicial mind of the Judge has 
been applied to a consideration of the question. But in very 
many cases what happens is that no objection is raised, no 
issue is framed and the document is let in evidence. The 
difficulty in deciding the question arises in cases of this kind. 
Even in such cases, the weight of the authority in this Court is 
in my opinion in favour of the position that if a document is 
let in, whether after deciding the objection or not, it has been 
admitted in evidence within the meaning of S. 36 of the Stamp 
Act and the admissibility of it cannot therefore be called in 
question. The cases which support this position are Venkates- 
wara v. Ramanathal, Satyavati v. Pallaya? and Abdul Wahab 
v. Kanaka Anjaneyalu3. The latter case is a decision of 
Pandrang Row, J., and it may be distinguishable on ‘the 
facts, but the principle is stated by the learned Judge as I have 
stated it above. 


In the present case what happened was this. On the back 
of the document it is endorsed by the District Munsiff that the 
promissory note is insufficiently stamped and it was allowed to 
go in. It bears a rubber stamp with the initials of the Judge. 
The learned Counsel for the respondent argues that unless the 
document has been initialled by the Judge it cannot be said to 
have been admitted in evidence and in support of that position, 
my attention has been invited to a decision in Venkanna v. 
Parasuram Byasa, In that case what happened was this. 
The District Munsiff on a consideration of the insufficiently 

1, ALR. 1929 Mad. 622, 2. AIR. 1937 Mad. 431. : 


13,’ ALR. 1935 Mad. 888, 
4, (1929) 56 M.L.J. 633: T.L.R. 53 Mad. 137. 
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stamped document held that it. was not duly stamped and 
therefore inadmissible in evidence and rejected it. Yet the 
document ‘was admitted. The District Munsiff’s initials were 
affixed to the endorsement of admission by a rubber stamp. 
It was held by the learned Judges that if the trial Judge did 
not consider the admissibility of the document proved before 
him, the mere endorsement thereon under O. 13, r. 4, Civil 
Procedure Code, does not preclude him from considering its 
admissibility at a later stage of the case. It is clear from the 
facts stated that the document was rejected by the District 
Munsiff and yet it was allowed: to go in. This feature 
‘distinguishes this case from the present one. In spite of the 
fact that the document bears the endorsement that it is insuffi- 
ciently stamped, the learned District Munsiff in the present 
case admitted it and Ido not think the decision in Venkanna 
v. Parasuram Byas\ can apply to the present case. That, as 
already stated, was a case where the document was rejected. 
In this connection attention may be drawn to the decision in 
Sugappa v. Govindappa?. That was also a case of an insuff- 
ciently stamped promissory note. The District Judge rejected 
the document. Nevertheless it was admitted in evidence. That 
case strongly supports the contention of the petitioner in the 
present case. I do not think having regard to what has 
taken place in the present case, the decision in Venkanua v. 
Parasuram Byas! is applicable. 


To my mind the question for decision is not whether the 
‘person who initialled the endorsement is the clerk or the 
District Munsiff but the question is whether the document has 
been admitted in evidence. The words of S. 36 are clear. It 
-does not explicitly say that there must be a judicial determina- 
tion of the question in the’ sense the expression has been 
explained in some of the judgments. What it says is simply 
it must be admitted in evidence and if it is admitted in evidence 
as laid down ‘in the rules of the Civil Procedure Code, the 
plain meaning of the words is satisfied., It may be said that 
‘such admission would lead to this, that a mere mechanical act 
of admission would amount to an.admission of a document 
within the meaning of S.'36: I cam quite sée the force of this 
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argument., But:I have no doubt ;that. the legislation ‘when it 
„enacted the law in S. 36 was quite.alive to this position:and..it 
.seems to,me that the ‘words “ adniitted in evidence.” were- deli- 
berately used in order.to avoid complicated enquiries regarding 
the admission and the difficulties, necessarily attendant upon 
such enquiries. One finds in one’s/experience that questions of 
‘this kind are raised’ in promissory note suits which admittedly 
should be ‘disposed of as quickly as possible and ‘the policy of 


law as indicated in the section is.to allow admission .of.docu- 


ments which have. been admitted under the rules’ of. the Civil 
Procedure Code. i 


‘ 

Before concluding I might say that the decision: in 
Sadasivier v. Meenakshi Aiyar!, supports the contention of the 
respondent. But, as I have said, the long track of decisions of 
this Court is to the effect that the mere admission ofthe docu- 


ment as in this case will amount to admission within the 


meaning of the words in S. 36 of the Stamp-Act. - I-would 
therefore hold that the ruling of the-Court that it was open ‘to: 
the respondent to raise the-question as regards the admissibility 
of the document is wrong and that he should not have beer 
allowed. to raise the question. The case will now be disposed 
of by the lower Courtin the light of the above observations. 
Of course, I do not say anything about the other merits of the 
case.. If the parties have evidence to adduce they will be'at 
liberty to do so. The petitioner is entitled to his- costs. 

B. V.V. ‘Petition allowed.. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 

bO Present :—Mr. Jostice ‘Kine. ` oe 
Ayinan Chettiar and others a Pitan j (Birn 
A danis 3, 4 and 2) 
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E ‘of legal'represeùtatii'g after notice—Objection as to 
wrong person having been added—Validity of. execution sale, > >'i: g 
It isthe, Courts. duty; 'to:receive. ian application for execution against 
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decide i if necessary whether that person is the . legal representative or not. 
If it decides that, that person- is the-true legal representative when in fact 
heis not, that i is merely a wrong. decision andthe execution sale held there- 
after i is good until set aside. The fact that, the ‘person sought tobe added as 
legal representative remained ex parte after notice was served, on him, will 
not affect the jurisdiction of the Court to proceed in the matter. 

Malkarjun v. Narhari, (1900) 10 M..L..J.i368: L.R..27 I. A. 216: LL.R. 25 
Bom. 337 (P.C.), applied. 

Khiarajmal į iv. Daim, (1904) L.R. 32 LA. 23: I. LR. 32 Cal. 296 (P.C.) and 
Raghunath Das v. Sundar Das Kheiri, (1914)° 27 M. L.J. 150: L.R. 41 LA. 251: 
LL.R. 42 Cal. 72 (P.C.), distinguished. `` ' 

Appeal against the decree of the Court of the Subordinate 
Judge-of Trichinopòly ‘in Appeal Suit No. 13 of 1933 (A.S: 
No. 187 of 1932, District Court, Trichinopoly) preferred 
against the-decree of the Court of the LEUTO Munsift of 
Kulitalai in O.S. No. 89 of 1930. . 

A.V. Narayanaswomi Aiyar for Appellants. 

S. Panchapakesa’ Sastri and K. R. Krishnaswami Aiyar 
for Respondents. 

The Court delivered the following 

JupGment.—The subject-matter of this appeal i is property 
which admittedly once belonged to one Ramachandra’ Aiyar. 
In O.S. No. 5 of 1905 a money decree was obtained against 
Ramachandra Aiyar. ln 1910 Ramachandra Aiyar died. By 
1915 the rights of the decree- holder had passed to the present 
Ist defendant. The suit property was sold in execution of the 
decree at defendant 1’s instance.on llth July, 1917 and was 
purchased by one Venkatarama Aiyar who obtained delivery 
through Court on 3rd February, 1918. In ‘June, 1918, Venkata- 
rama Aiyar sold the property to defendant 2 from whom some 
years later defendants 3, 4 and 5 obtained mortgage ‘rights. 
The present suit was brought by the plaintiff on lst February, 
1930, claiming to be the adopted son of Ramachandra Aiyar, 
for the recovery of the property on the ground that the sale in 
1917 having been held in proceedings to which-he was. not: a 
party did not bind ‘him; ‘and, was’ null and: “void, in thatthe 
estate’ of his father ‘Ramachandra, ‘Aiyar ` was not’ ‘properly, 
tepresented i in those proceedings. eke f 

The ‘facts i in regard to ‘the represcitation of Renna 
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adopted son is ‘said to have died about May 1915’ and that Ramachandra 
Aiyar’s only heir was ‘his daughter-in-law’ Lakshmi Ammal. ‘Notice after 
notice was issued to Lakshmi Ammal and finally she was added by the Court 
as legal representative of Ramachandra Aiyar, She remained ex parte 
throughout. She was in fact the widow not of any adopted son, but of a 
predeceased natural son of Ramachandra Aiyar so that the statement that she 
was Ramachandra Aiyar’s heir is not correct.” 


On these facts it was contended by the plaintiff that 
defendant! had deliberately and fraudulently kept the knowledge 
of the execution petition from him, but no attempt was made 
to prove this, and both Courts find that there is nothing at all 
to show that defendant 1’s actions were not bona fide. The 
second appeal has accordingly been argued on the common 
ground that defendant 1 honestly attempted to implead the 
correct legal representative. 

Plaintiff's name is Ramaswami Aiyar. His adoption was 
challenged in the suit, but both Courts found in favour of it, 
and that fact too is now common ground. 


There can be little doubt that plaintiff has no practical 
grievance at all in this suit, and relies entirely on legal techni- 
calities. His plaint gives no hint whatever of the reason for 
his 12 years of supposed ignorance except the bare statement. 
“I have been in Karur for a long time”. He does not assert 
that if he Aad had notice of the execution petition he could 
have done anything to avert the sale or influence the price 
which it fetched. He has not ventured to give any evidence. 
The learned District Munsiff indeed shrewdly suspects that 
plaintiff was well aware of the execution petition and delibera- 
tely chose to take no action to save his property, and though 
there is no proof of this knowledge, I feel sure that the” 
District Munsiff is right. 

These equitable considerations cannot however prevent an 
examination of the legal position. The learned District Munsiff 
held that this case is governed by the principles laid down by 
the Privy Council in Malkarjun v, Narharii and that it cannot 
be said that the sale was without jurisdiction. In appeal the 
learned Subordinate Judge held, without considering Malkarjun 
v. Narhari? that the true criterion was whether the person 
impleaded as legal representative had any present interest to 
defend the estate. In so holding he relied upon certain pass- 
ages in Chaturbujadoss Kushaldoss & Sons v. Rajamanicka 





1. (1900) 10 M.L.J, 368: L.R. 27 LA. 216; L.L.R. 25 Bom. 337 (P.C.). 
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Mudalit, Holding further that Lakshmi Ammal had no such 
interest (this finding cannot seriously be challenged) he 


Teversed the decree of the learned District Munsiff and decreed 
the suit. 


It is conceded by the learned Advocate for the plaintiff 
that unless the sale in 1917 can be shown to be without juris- 
diction his client has no case. That in all cases in which a 
person without any interest to defend the estate is impleaded as 
legal representative there is want of jurisdiction cannot be put 
forward as a rule of law because in Malkurjun v. Narhari2, the 
person actually impleaded was impleaded in spite of his own 
renunciation of all interest in the estate and yet the sale was 
held good until set aside. The true method of approach to 
this case therefore seems to me to be to analyse the reasoning 
of Malkarjun v. Narhari2, and see whether it applies or not. 
That reasoning is this. It is the Court’s duty to receive an 
application for execution against the legal representative of the 
deceased judgment-debtor and to issue notice to the person put 
forward as legal representative by the decree-holder and to 
decide, if necessary, whether that person is the legal represen- 
tative or not. If it decides that that person is the true legal 
representative when in fact he is not, that is, merely a wrong 
decision, and a Court has jurisdiction to decide wrong as well 
as right. Now the only point which differentiates Malkarjun 
v. Narhari? from the present case is this. In Malkarjun v. 
Narhari2, the proposed legal representative appeared in response 
to the notice served upon him and objected to his being implead- 
ed and the Court overruled his objection. In the present case 
Lakshmi Ammal did not appear, and the Court accepted her as 
the legal representative in her absence. This difference, it is 
argued by the learned Advocate for the respondent is funda- 
mental but I cannot see on what principle a Court which has 
jurisdiction to declare a man to be a legal representative after 
hearing from him, has no jurisdiction to make the same order 
if he remains ex parte. 


It is contended for the respondent that in two later rulings 
the Privy Council has so interpreted Malkarjun v. Narhari2, as 
to make it inapplicable to the facts of the present case. The 
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first of these is Khiarajmal: v. Daim1.' There is no doubt (see 
p:-314) reference'is made to the Judges, ‘accepting without 
question’ statements that: Amirbaksh was legal representative 
of Naurez and that Alahnawaz was his guardian, but this was 
in a suit and not by.an order in. an execution petition and in 
fact Alahnawaz. was not Amirbaksh’s guardian. It was therefore 
a case in which whatever Amirbaksh’s connection with Naurez’s 
estate may have been, Naurez’s estate could not possibly: be 
represented by a: minor for whom ‘no guardian ad litem had 
been appointed and therefore the estate was in law represented 
not by a wrong legal representative but by noone. The other 
case is Raghunath Das v. Sundar Das Khetri2. There the 
distinguishing factors were (i) that no proper notice was 
served upon .the legal! representative and (it) that. the respon- 
dents were-responsible for this irregularity, tacions neither of 
which exist in ths. prezen case. 


“It seems to.me therefore that neither Khiarajmal v. Daimi 
nor Y Raghunath: Das v, Sundar Das Khetri2 is of any assistance 
to the respondent in the present appeal. They do not touch 
the fundamental requisites of jurisdiction, that the Court 
should issue ‘notice to the proposed legal representative and 
that the Court should direct execution to proceed against him 
(O. 21, :rr. 22 andi 23). Incidentally also they are both 
instances where the [opposite party cannot plead bona Hie 
conduct. . i . ' 


I am therefore df ‘opinion that the learned District Munsiff 
was right when he held that M alkarjun v. Narhari3 applies to 
the facts of this case. I set aside the decree of the learned 
Subordinate Judge and allow this appeal dismissing plaintiff's 
suit with costs of the contesting defendants throughout. 


Leave refused. 


B. V. V. . S, e . Appeal allowed. 





1. (1904) L.R. 32 I.A. 23: LL.R. 32 Cal. 296 (P.C.). 
oi, (1914),27 M.LJ. 150: L.R. 41 LA. 251: LL.R. 42 Cal. 72- (P.C). 
(1900) 10 M.L\j. 368: L.R. 27 L.A. 216: LLR. 25 Bom. 337 (P.C.). 
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IN THE HIGH COURT: ‘OF JUDICATURE AT MADRAS. 


‘’ PRESENT —Mr. Justice PANDRANG Row. 
Pellur Venkatasubbamma and ` 


another. | ~ a “Appellant (Respondents. 1 


ars st a ; on 
` es re v. 
Duvvur Naryata Reddi, by . 
Power of Attorney A gent K. ! we 
Pitchai Reddi and another. .. Respondents (Petitioner and 
2nd. Respondent). 


Civil. Prockiied Code (V of 1908), O. 38, r. 12 and Ss. 60 and 61—Agricul: 
durist—M. eaning of. 


The word “agriculturist” found in o. 38, r..12 of the Civil Pee 


Code must be interpreted'in the same sense in which it is s to be understood i in 
Ss, 60 and 61 of the-Code. 


A person cannot be deemed to be an’ u agriculturist ” ‘within the meaning 


of O, 38, r. iz if he possesses large extent of land most.of which is cultivated 
by tenants. 


Appeal against ihe order of the Court of ihe Subordinate 
Judge of Nellore, dated the 6th day of November, 1937, and 
made’ i in LA. No. 314 of 1937 i in 0.5. No. 28 of 1937, 

K. Subramanyam for Appellants. 


P. Chandra Reddi and R. Komaimgg Reddi for TR 
dents. 


-. The Court delivered t the following. 


Jupement. --This is an appeal from the' order of the 
Subordinate Judge of Nellore attaching certain Serpia 
produce before judgment: - 


- The only point urged: in hisi ‘appeal. by the. appellees 
whose crop was so attached is that the attachment is in contra- 
vention of the.provisions of.0, 38, r. 12, Civil Procedure Code, 
which is to the following effect :— š 

“ Nothing in this order shall be deemed to authorise the plaintiff to apply 


for the. attachment. of any agricultural produce in the possession of an 
agricultürist, of to empower the Court to order the attacnmont or i prpdyction 


uk dake 


‘of such produce.” ae ee we 


This contended by. thie sppéllants iint B aré aR 
and that the, attachment of agricultural produce which was in 
their possession was’ opposed to.the provisions of: O. 38, r. 12, 
Civil- Procedure Code. ` This ` particular: question — ‘does * not 
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appear to have been argued before the Court below and in any 
case, the order appealed from contains no reference to it. The 
point is no doubt raised in the affidavits filed in the Court 
below. From these affidavits, I find it impossible to say that 
the appellants have succeeded in establishing their claim to be 
agriculturists. The same word is found in Ss. 60 and 61 of 
the Civil Procedure Code and the word “agriculturist” found 
therein has been interpreted by a recent Full Bench of this 
Court as meaning a tiller of the ‘soil who is unable to maintain 
himself otherwise. Certainly, if this interpretation is applied 
to the appellants, they cannot be deemed to be agriculturists, 
because they possess large extents of land most of which 
is cultivated by tenants. It is, however, argued that the word 
‘agriculturist’ found in O. 38, r. 12 must be interpreted in a. 
sense different from the sense in which it is to be understood 
in Ss. 60 and 61 of the Code. I do not think there is any 
justification for making this difference in interpreting the same 
word found in different parts of the Code. It may be that 
certain words found in S. 60 were relied upon for the purpose 
of determining the meaning of the term ‘agriculturist’ but that 
does not mean that the same word ‘agriculturist’ found in 
O. 38, r. 12 must mean something different from the ‘agricul- 
turist’ referred to in Ss. 60 and 61. I am of opinion that the 
word must be interpreted in the same way throughout and it 
follows therefore the appeal here must fail. The appeal is. 
accordingly dismissed with costs. 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——-Mr. Justice Burn anp Mr. Justice Laxsu- 
MANA Rao. 


T. V. Srinivasa Aiyangar .. Appellant* (Plaintiff) 





v. 

V. Jagannatha Aiyangar and 
another .. Respondents (Defendants). 
Madras Hereditary Village Offices Act (IU of 1895); S, 13—Revisional’ 


powers of Collector—Jurisdiction of Revenue Divisional Officer—Effect of 
Madras Subordinate Collector's Regulation VII of 1828. 


There is no conflict between Madras Regulation VII of 1828 and the 
Madras Hereditary Village Offices Act of 1895. The right of suit which is 
given by S. 13 of the latter Act is not in any way inconsistent with the 


*S. A, No. 1232 of 1932, 28th July, 1938. 
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continuance of the power of superintendence, control and revision given to 
the District Collector by S. 3 third of Regulation VII of 1828. It is only by 
virtue of this Regulation that a Revenue Divisional Officer gets authority to 
exercise the powers of “ Collector” under Act III of 1895. Consequently 
the District Collector’s power of revision created by the same Regulation 
unless it is expressly taken away must be held to continue. 

Appeal against the decree of the District Court of Madura 
in A. S. No. 179 of 1931 preferred against the decree of the 


Court of the District Munsiff of Tirumangalam in O. S. 
No. 155 of 1930. 


The facts of the case as set out by the District Judge were 
as follows:— 


There was a vacancy in the office of Village Munsif. The 
Revenue Divisional Officer at first registered the lst defendant 
(then a minor) in the vacancy. This registration was cancelled as 
it offended against S. 10 (5) of Act III of 1895. Thereupon the 
Revenue Divisional Officer appointed the plaintiff-appellant per- 
manently under S. 10 (3). The ist defendant then filed before 
the District Collector what purported to be an appeal under S, 23« 
The Collector’s office was apparently aware that there was no right 
of appeal and numbered the case as a revision case. The Collector 
himself was under an erroneous impression that there was a right 
of appeal and he proceeded to reverse the Revenue Divisional 
Officer’s appointment and appoint the lst defendant, referring to 
the latter throughout as the ‘appellant’, The question was raised 
whether the said order which was certainly ultra vires as an appel- 
late order could be treated as intra vires as an order in revision, 
Both the lower courts held that the Collector had full power under 
Regulation VII of 1828 to revise and annul the subordinate’s 
orders and that consequently the Collector’s order cancelling the 
Revenue Divisional Officer’s order was not ultra vires in power. 
The plaintiff preferred a second appeal. 


K. Rajah Aiyar and U. S. Ramaswami Aiyar for Appellant. 
K. V. Sesha Aiyangar for Respondents. 
The Court delivered the following 


JupcMEent.—We agree with the learned District Judge 
that there is no conflict between Regulation. VII of 1828 and 
Act III of 1895. The right of suit which is given by S. 13 of 
Act III of 1895 is not in any way inconsistent with the 
continuance of the power of “superintendence, control and 
revision” given to the District Collector by S. 3 third of 
Regulation VII of 1828. S. 3 first of the Regulation expressly 
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states that it applies to “ all thé powers granted to Collectors by’ 
the Regulation now ih force or that may hereafter be enacted”. 
It is only by virtue of .this Regulation that a Revenue. 
Divisional Officer gets' authority to exercisé the ‘powers’ 
of “Collector” under Act III of 1895. Consequently the 
District Collector’s power of revision created by the. same 
Regulation, unless it is 'expressly taken away must beheld to: 
continue. This appeal is accordingly disinissed with costs. 
B. V. V. ——. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JuSTIcE PANDRANG Row AND Mr. JUSTICE 
VENKATARAMANA RAO. he - 
Raja Srimathu Muthu Vijiya Raghu- C 
“natha Doraisingam alias Gowri ` : 
Vallabha Thevar Avetgal;, Zamin- 
~ dar of Sivaganga, represented by 
‘the Estate Collector, Boae. .. Appellani* (Plain) 
v. l 
Karuthan Ambalam and, others .. Respondents mR 
l 1, 2, 4 to 14, 16 to. 20 
and 22 to 27). 


Evidence—Construction of deed—Extent of land and boundaries of land 
conveyed —Conflict between—Evidence, of circumstances prior and subsequent 
to deed tf admissible—Doctrine of falsa demonstratio, . 

Where. the question is as to the actual extent of land that was conveyed 
by.a deed, whether the whole land included in the boundaries which are 
mentioned in the description of the property in the deed or only ‘the particular 
area ‘set out therein, it is not permissible, whatever the intention. of the: 
parties in fact may have been, to receive extraneous evidence in’ explanation 
of the terms. of the deed, where.the terms of the deed are clear and 
unambiguous. But where the terms are not clear and unambiguous and there 
is some inconsistency between different parts of the same document the only 
way of solving the ambiguity; if any, is-to. look at the surrounding ¢ircum- 
stances, namely, the circumstances which led to the grant and the circum- 
stances subsequent to the’ grant in order to discover whether any portion of 
the instrument amounts toa falsa d demonstratio. In construing.the terms of 
a document it is therefore permissible not only to look at the terms of the 
document but also to the surrounding circumstances with’a‘view:to ‘discover 
the intention of the parties as expressed in the deed.. fie E - 


Appeal against the decree of the Court a Mig Bubar didate 

Judge of Sivaganga in O. S..No. 10 of 1928., :* 3 «wg 
- K. Kuttikrishna Ménon for Appellant. - i 
K. S. Venkatarama| Aiyar for Respondents: rac 


+ hAppeal No. 155 of 1932. Re Fe 29th September, 1937.” 
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The judgment of the Court was delivered by 


Pandrang Row, J.—This is an appeal from the decree of 
the Subordinate Judge of Sivaganga dated 23rd October, 1931, 
in O. S. No. 10 of 1928. The plaintiff therein was the Zamindar 
of Sivaganga represented by the Estate Collector, Sivaganga, 
and he sued for a declaration that only plots I, II and III as 
marked and described in Sch. A to the plaint and shown in the 
plaint plan constitute the lands granted on cowle by him to the 
first defendant on Ist February, 1916, and that the lands 
described in Sch. B of the plaint are not so included and belong 
to the plaintiff and that they were wrongly demarcated by the 
survey authorities as part of the holding of the first defendant. 
The plaintiff therefore prayed for a correction of the survey 
register and for recovery of possession of such portions of 
the lands in Sch. B as had been encroached upon by the defen- 
dants after removal of the structures thereon, such portions 
being particularly marked and shown in Sch. C of the plaint. 
At all material times the Zamindari was under the manage- 
ment of the Court of Wards and negotiations for the grant of 
a cowle started early in 1908 with an application by the first 
defendant on his own behalf and on behalf of several other 
ryots for the purpose of building houses for himself and the 
ryots. After inspection by one of the Estate Officials and 
meastirement of the plots a sketch was prepared which was 
signed by the first defendant and it was ascertained that 
three plots measuring respectively 9-6-0, 27 and 2 kurukkams 
(1 kurukkam: 0-56 acre) respectively should be assigned on 
cowle to the ryots. It is alleged that in November, 1910, the 
Collector and Agent of the Court of Wards sanctioned the 
assignment of these plots on payment of the nazar calculated 
at so much per kurukkam, the rates being different for the 
different plots. The deed or cowle was however not executed 
till February, 1916. The plaintiff’s case was that what was 
actually conveyed and intended to be conveyed was the specific 
area of 38 and odd kurukkams situated in three plots and not 
all the land that was included in the boundaries which were 
also mentioned in the description of the property in the cowle 
deed. This allegation of the plaintiff was disputed by the 
defendants and that forms the main controversy in the suit, 
namely, what was the land that was conveyed by the deed of 
1916, Ex. B. The learned Subordinate Judge has decided the 
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controversy in favour of the defendants, and the plaintiff 
appeals, 


The only point that has been argued in this appeal is the 
point referred to above, namely, the actual extent of land 
that was conveyed by the cowle deed of February, 1916. 
Unfortunately in this case the lower Court does not appear to 
have given sufficient consideration to all the evidence in the 
case and directed its mind to all the considerations that arise 
in deciding a dispute of this kind. No doubt in several places. 
the learned Subordinate Judge observes that on a consideration 
of the entire documentary and oral evidence he has come to a 
certain opinion; but these general words may amount to nothing 
more than an unmeaning formula, and we are not satisfied 
that the learned Subordinate Judge considered the evidence 
with that amount of care which the importance of the case 
demanded. We have therefore had to go into all the details 
of the evidence ourselves and study the various plans filed in 
this case with some care. Before going into the details of the 
evidence it is perhaps desirable to say a few words on the 
question of law that was touched upon in the argument. A 
reference was made to Durga Prasad Singh v. Rajendra 
Narayan Bagchil and Bomanji Ardeshir v. Secretary of State 
for India? on behalf of the respondents for the purpose of 
showing that it was not permissible to construe the cowle deed 
in the light of what happened before the actual deed was 
granted. The learned Subordinate Judge relied on Durga 
Prasad Singh v. Rajendra Narayan Bagchi! in coming to the 
conclusion that the negotiations which led up to the grant of 
the cowle would not be evidence in a case where the question 
to be decided was the construction of the terms of the deed 
itself. It is however necessary to point out that Durga Prasad 
Singh v. Rajendra Narayan Bagchi! was a case where 
the boundaries were perfectly clear, three of the boundaries. 
being the boundary lines of three different mouzas as per 
thak, the remaining fourth boundary being the boundary of 
another plot granted to another person. There was thus no. 
difficulty in that case and no dispute even as to what the 
exact boundaries were. No doubt in a case where the bound- 
aries are undisputed or can be definitely ascertained, the 


1 (1918) 26 ML. 25: L.R. 40 LA. 
2. (1928) L I. 


:LLR. al Gal, 493 (P. C.). 
R. 56 LA, 51: 30 (P.C 


223 
L.R. 53 Bom. 2 
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extent which is obviously wrong according to the boundaries 
can be deemed to be a falsa demonstratio and therefore ignor- 
ed. Inthe other case, Bomanji Ardeshir v. Secretary of State 
for Indial the position was indeed more clear. The question 
there arose whether what was granted was a yearly sum of 
money (Rs. 4,000) out of the two villages, Juhu and Vile 
Parla in the neighbourhood of Bombay, or the two villages 
themselves. The grant was very clear that it was in respect 
-of the two villages named therein and it was admitted in that 
-case that before this deed what was being given was a money 
payment and it was obviously the intention of the parties to 
‘substitute the previous money payment by something else. It 
was therefore held that in the circumstances of the case that 
it was not open to the Government to rely on the previous 
‘correspondence which led up to the grant and to contend on 
the strength of such correspondence that what was really 
intended to be given was not the two villages but only a sum 
-of money payable every year. It would therefore appear that 
these decisions will not give much assistance in deciding the 
‘controversy in this appeal. In construing the terms of a 
‘document it is permissible not only to look at the terms of the 
‘document but also to the surrounding circumstances with a 
‘view to discover the intention of the parties as expressed in the 
-deed. Thus where the terms are not clear and unambiguous 
and there is some inconsistency between different parts of the 
same document the only way of solving the ambiguity, if any, 
‘is to look at the surrounding circumstances, namely, the 
circumstances which led to the grant, and the circumstances 
.subsequént to the grant in order to discover whether any 
portion of the instrument amounts to a falsa demonstratio. 
The general question hasbeen dealt within Van Diemen’s Land 
‘Co. v. Table Cape Marine Board? and in a subsequent case 
Watcham v. East Africa Protectorate8, in which the previous 
authorities have been reviewed. In the latter case their Lord- 
ships of the Privy Council laid down the principle that even in 
the case of a modern instrument in which there is a latent 
ambiguity evidence may be given of user to show the sense in 
which the parties to it used the language they have employed 
and their intention in executing the instrument as revealed by 





1, (1928) L.R. 56 LA. 51: LL.R. 53 Bom. 230 (P.C.). 
2. (1906) A.C. 92. 3. (1919) A.C. 533. 
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their language interpretéd-in this sense. - They have laid down 
the further principle that even where the ambiguity was not 


latent but patent the same , principle would apply, though with- 
out in any way. conflicting with the well-established principle 
that where the terms of a deed are clear and unambiguous the 
parties, what ever their intention, in fact, may have been, on ° 


entering into it are bound by its terms, and extraneous evid- 


ence cannot be received in explanation of it. . ; 
In the case before us while no doubt the events which led up 

to the grant which is said'to have been made in 1910 though not 
evidenced by any deed would appear to show that the intention of 
the parties was that only 38 and odd kurukkams of land as deli- 
neated in the plan Ex. U were to be granted to the first defendant 
and the other ryots, nevertheless there is not sufficient evidence to 
show that what was actually intended to be granted by the deed of 
February, 1916, was only) what was intended to be granted in 1910. 
To doubt the deed recites aletter of the agent of the Court of 

Wards of 8th November, ‘1910; but that letter has not been pro- 
duced by the plaintiff though referred-to ‘in the plaint and also 
referred to in the first defendant’s written statement. It was the 
first defendant’s contention in the written statement that even 
according to what was granted to him in 1910 he was entitled tò 
all the lands that are now claimed by him. It is possible that 
during this interval—between November, 1910 and February, 
1916—something might have happened which led the plaintiff’s 
officials to grant more than what was originally granted or intend- 
ed to be granted in 1910. That this is. not a mere possibility is 
shown by the fact that.a suit had been instituted in 1914 by one 
Palaniappa Chetti against the present plaintiff and the first defen- 
dant in respect of the western portion of the land now claimed as 
part of plot I by. the first’ defendant. It is extraordinary to find 
that even in the plaint the history of the events which led up to 
the grant shows a hiatus i in more than one place. In paragraph 5 
of the plaint the history is taken up'to 4th May, 1908, when a 
sketch was prepared and statements were recorded. What'happen- 
ed ‘thereafter till November, 1910, is-passéd over in silence. Asa 
matter of fact this silence as to-the events that took place between 
1908 and 1910 is suggestive; because,.during this interval what 
happened was that though at first there was.the idea of:granting 
a cowle to the first defendant and his fellow ‘ryots;subsequently the 
Court of Wards decided to, sell the plots. in: public. auction. and 
actually sold themi in public auction and one of the purchasers there- 
in was the plaintiff i in the suit of 1914. Tt is” therefore ‘obvious 
that beforé:: the’ ‘Court: of ‘Wards ` decided‘ to" assign! the lands 
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to the ‘first defendant and the other ryots in November, 
“1910, there: was this difficulty inthe way of the Court of 
‘Wards in making the grant brought about by these sales in 
auction to certain Chetti purchasers; and it is certainly possible 
‘that -this difficulty might have led the Court of Wards to grant 
-more than what was originally intended. In any case the order 
of ‘the Collector and agent to`the Court of Wards dated 8th 
November, 1910, has not been produced and it is impossible to say 
‘in its absence what exactly was granted or intended to be granted 
‘by that order; No satisfactory explanation is forthcoming for the 
omission as to why’ this important letter has not been produced in 
evidence. It is not alleged that itis not available. All that is 
-alleged is-that this omission might ‘have been due to carelessness 
‘ora belief that it was unnecessary on the part of the legal advisers 
of the plaintiff in the Court below. The plea of carelessness is 
not, at its best, a plea entitled to much weight and when the 
circumstances are such that it is difficult to be certain that the plea 
.of carelessness is not put forward in order to cover up a deliberate 
omission, it is impossible to overlook an important omission of 
this kind. It is prima facie. not likely that the legal advisers of 
the plaintiff would have failed to perceive the importance of filing 
this document in evidence, which was relied on by the first defen- 
dant also in his written statement. It is certainly not open to the 
plaintiff-appellant in these circumstances, that is, in the absence of 
the letter in question, to contend that that letter conveyed exactly 
-what was described in the plan Ex. U and no more. Itmay be 
-mentioned in this connection that no application was made at the 
.time of the filing of the appeal or subsequently for permission to 
file this letter or order as additional evidence. The other hiatus 
in the plaint refers to the interval between November, 1910 and 
February, 1916: During this-interval the suit had been filed by 
one of the Chetti purchasers as mentioned already and in that suit 
and in the defence of that suit. the present plaintiff and the present 
first defendant who were both defendants in that suit appear to 
‘have made.common cause. ‘It is possible. therefore that this co- 
operation in.the .defencé of that suit might have led the plaintiff 
to agree to give more than what was originally intended when the 
-deed.. was actually.éxecuted in 1916.. It is therefore not possible 
‘to.say from-a consideration of'the events that led up to the grant 
thatthe: intention of the parties was clearly to the effect that only 
the extent of 38 -and | vodd Aurukkats as notéd in thé original plan 
“Ex. Uwas to: be granted and nọ more, If „really that was the inten- 
tion nothing would have been easier ‘than to affix.the plan Ex. U or 
a copy of it to the grant Ex.:B or.to refer to.that- plan. in describing 
the land-that-was:granted. “This -was-not done ;..and no reasonable 
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explanation for this omission is forthcoming. It isnot asif the 
plaintiff’s zamindari was not well served, for it was under the 
management of the Court of Wards with an officer of the I. C. S. 
on the spot as Estate Collector; and it is difficult to believe that 
those who advised the plaintif when the deed was executed in 
February, 1916, would not have suggested a reference to the plan 
if the intention had been to grant only the plots as shown in tbe 
plan. On the contrary, there is the fact that in the cowle itself 
there is a specific provision as to what should happen if and when 
itis found that thereis a greater extent included in the bound- 
aries mentioned in the cowle. The fourth clause of the grant 
Ex. B runs as follows :—- 

“Tf it is at any time found that the ryot is in possession of larger extent 
that the said 38-6-0 kurukkams of land the ryots shall pay the landholder 
for such excess within the boundaries specified hereunder proportionate rent 
at the rate aforesaid, but shall make over free and unencumbered to the 
landholders the entire excess beyond the boundaries with damages of rent at 
the market rate for three faslis prior to the date of such discovery.” 

It is therefore provided in the deed as to what. should happen 
if there were more extent found within the boundaries and without 
the boundaries mentioned in the deed. If the excess were within 
the boundaries the grantee was to enjoy the land on condition of 
paying rent for the excess area; if the excess were outside the 
boundaries he took nothing and had to hand over such excess to 
the grantor. This seems to indicate that the intention of the parties 
was that the boundaries were to be looked to for the purpose of 
deciding what was the land that was granted or the land to which 
the grantee would be entitled under the grant; in other words, cl. 4 
of the deed shows that, whatever the extent of the land intended to 
be granted by the cowle might be, the entire extent of land within 
the boundaries given in the cowle was to be held by the grantee 
subject only to the condition that, if that extent was in excess of 
38-6-0 kurukkams, rent should be paid for the area in excess; 
it is only if excess was found outside the boundaries or, in other 
words, where the grantee had encroached beyond the boundaries 
upon the land of the grantor the grantee was bound to hand over 
possession of such excess with damages to the grantor. Ex. B the 
grant describes the land in cl. 1 as follows :— 

“The kudi right in the holding comprised within the boundaries here- 
under mentioned in the village of Devasthanam Kattunachi, hamlet of Ayan 
Siruvayal Village, Tirupathur Taluk and measuring 38-6-0 kurukkams of 
dry lands has been assigned to the said ryot under the orders of the Collector 
of Ramnad and agent to the Court of Wards R.O.C. No. 639 Cor. of 1910 
dated 8th November, 1910, for a consideration of Rs. 2,489-10-0 subject to an 
annual rent of rupee one per kurukkam.” 

The third clause provides that the 

“ Ryot shall enjoy the said land permanently at his own will and pleasure 
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by using. the :-same’ ‘for Se horticultural ‘and house. building, 
purposes. ’ $ í ; , ; ' 

At this: point the comment Ha be male that eki 38 ani 
odd kurukkams were originally intended to be granted for building. 


purposes only, the cowle mentions agricultural’ and: horticultural. 


purposes also in addition, - The boundaries are described fully in 
the schedule and these will be considered when we come to déal. 
with the case relating to each of the three plots. . One general 
observation may be made before dealing with the case as regards 


each of the three plots, and that is, while some: of the boundaries, 
are very clear being well-defined physical boundaries others are most’ 


uncertain and vague, and unfortunately in each-of thése three plots 
one of the boundaries and that one which matters most is undefined ; 


for instance, in plot I the eastern boundary. is described as Panni. 


Vilundan Pallam, in other words, the pond or mire in which the 


pigs used to wallow; in plot II the eastern boundary which is most 


material is described as a.single ‘palmyra tree;.in plot III the 
western boundary, also material, is described as an oil mill, 


We shall now deal with-the evidence relating to each-of the. 


plots. Taking plot I there is no doubt-about the southern or the’ 
northern boundaries. The dispute relates to the western and the 


eastern boundaries. ‘The western boundary is given in the docu-: 


ment and as Nallam Chetti Subramaniain Chetti’s cowle land. lf 
- that boundary. which is well defined is acted: ‘upon there can be no 
doubt that first defendant must succeed iri his contention as regards 
the western boundary; or in other words Survey No. 414 will be 
included in the grant. This-boundary therefore’ ig one about which 
there is really no doubt, because it is not argued ‘before us that the 
boundary as described in ‘the deed is notas shown in ‘the Commis- 
sioner’s plan; unless the description of the western boundary is 
entirely: ignored so far as plot ‘I is concerned it is- impossible 
to accept the plaintiff’s assertion’ that ‘Survey No. 414- was not 
included in the grant. There is'really no reason why the boundary 
should'be entirely ignored simply- becaisse if‘that boundary is acted 
‘upon the extent of the plot would be véry much’ more than what is 
‘mentioned in the deed. No doubt if one:was certain that only‘ a 
‘certain ‘extent was given and‘no- more, and that the boundaries: can 
therefore bé ignored entirely the case may be different ; but that i is 
mot so in thé-present case. ‘The doctrine, falsa deinonstratio non 
nocet, can be of very little use unléss one can’ be fairly’certain that 
any particular demonstratio is false. Now the question is, is the 
‘demonstratio or description regarding the ’ ‘western’ boundary ‘of 
‘plot r false? ‘There'is no reason. to suppose ` that it’ is false. < Both 
parties were’ ‘perfectly ‘aware òf ` the’ “fact where “‘Subramaniain 
‘Chetti’s ‘cowle lands’ ended ‘on 'the east’and that ‘there waé kudi- 
63 
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yiruppu the east of it, There is a reference to this in the suit of 
1914 and also in the previous documents, that is, the documents 
previous to 1910. There is also a reference to it ina subsequent 
document between 1910 and 1916, that is, the statement of the first 
defendant, Ex. T-2. We find in the deed Ex. B, which was 
executed in 1916 the western boundary being given deliberately as 
Subramaniam Chetti’s cowle lands. In these circumstances it is. 
impossible to say that the description of the boundary is false and 
may be ignored. It is therefore impossible not to accept the con- 
clusion of the Court below that the western boundary is the eastern 
boundary of Subramaniam Chetti’s cowle land as shown in the 
Commissioner’s plan, and that therefore Survey No. 414 must be 
deemed to have been included in the cowle. As regards the 
eastern boundary the position is different. For, in the first place, 
it is not a well-defined physical feature and there is a dispute about 
it. As mentioned already the eastern boundary is described as a 
pond resorted to by pigs. Obviously this cannot be a boundary 
line; it may indicate at the most a small pit or depression in the 
ground. Secondly, itis impossible to be certain where this pit or 
depression was. The Commissioner’s report shows that there are 
several pits in this locality which would answer this description ;. 
and it is not the case of the defendants that any particular pit 
among these alone was favoured by pigs; nor is it possible to say 
that it is not the pit or depression pointed out by the plaintiff which. 
is the most western of the pits. The learned Subordinate Judge in. 
dealing with this question has fallen into an error as to what the 
Commissioner had reported about these pits. He observes that the- 
pits pointed out to the Commissioner by the plaintiff’s agents came 
into existence when new buildings were constructed. As a matter 
of fact what the Commissioner reported was that it was the pit 
shown by the first defendant that came into existence when new 
buildings were constructed; in other words the pit which was- 
shown as the eastern boundary of the plot by the first defendant 
was one which came into existence after the grant of the cowle. In 
these circumstances we have little doubt that the learned Sub-- 
ordinate Judge has gone wrong in placing the eastern boundary 
farthest east, so as to include the whole of S. No. 415-1. We- 
find that the eastern boundary of plot I must be the boundary as. 
shown by the plaintiff in the Commissioner’s plan which cuts 
S. No. 415-1 into two nearly equal halves, 


* Plot II is of larger extent. There is practically no dispute so. 
far as the southern and western boundaries are concerned. The 
northern boundary has been fixed by the Court below in favour of 
the plaintiff. It has been found to bea cart track and a channel, 
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the cart track being the one shown in the.plans A and AA-1, On 
this point we see no reason to.differ from the conclusion of the 
Court-below.. The boundary as described is a channel and a cart 
track. The question therefore is to identify the channel and the 
cart track.. The cart track as well.as the channel have been shown 
one in continuation of the other in the plan Exs. A and AA-1. 
The channel runs roughly along the northern boundary as shown 
in the Commissioner’s plan according to the plaintiff’s case and the 
cart track in question is a cart track which runs from east to west 
almost in continuation of the channel. These have been fixed as 
the northern boundary of this plot'by the Court: below and we 
confirm that finding so far as that boundary is concerned, As 
regards the eastern boundary of this plot there is considerable 
difficulty because of the description.of the boundary in the deed 
itself as a single palmyra tree (othapanai). This hardly deserves 
the name of a boundary Jine,'for, it is impossible.to conceive of a 
tree being a boundary line, and the description is so vague in view 
of the fact that in this waste land when it was ‘granted there seem 
to have been a number of palmyra trees. The first defendant-res- 
pondent’s case is that this tree ist somewhere in the south-western 
corner of S. No. 418-2, in other words, that itis one of the three 
trees, the stub-ends of which have been marked on the Commis- 
sioner’s plans as red dots. The plaintiff’s case is that the palmyra 
tree was situated somewhere to the east of the road that runs 
through this plot and tothe south of the compound of one 
Annamalai Chetti. It is obvious that the respondent’s story cannot 
be true; the evidence on their side itself shows that it cannot be 
true. Admittedly the tree in question was cut some 15 years ago. 
or thereabouts. The karnam examined as D.W. 1 says that it was 
cut 20 years ago and he says that the tree was a furlong to the east 
of the bund of Chinnakadalai tank. The Commissioner’s plan is 
drawn to scale, the scale being 1 inch==132 feet. A look at the 
plan would show that the tree could not be where it is now sought 
tò be located. Even otherwise the existence of other stumps of 
palmyra in close proximity to this alleged single palmyra shows that 
it could not have been described as‘a single palmyra. In cross- 
examination he admitted that he could not say in whose punja the 
tree stood and further that: 

7 e Itis not true that at.the place where the single palmyra stood two or 
three stub-ends of palmyra trees are even now to be found.” 


: The Commissioner’s pian aiy shows that there are two or 


three such stub-ends close to one another at the spot mentioned. The’ 


witness’s evidence therefore cannot be accepted. In these circum- 
stances, it is impossible to say that the eastern boundary has been: 
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definitely established by the respondents. - On the other hand it is 
not possible to say that it has been established by the plaintiff 
beyond doubt though there is some evidence to the effect that there 
was a palmyra tree to the south of Annamalai Chetti’s compound 
mentioned above. This is a case in which the boundary fails to 
throw light, and the extent also. For, taking the extent alone the 
eastern boundary would be west of the road which cuts through 
the plot even as admitted by the plaintiff. It is obvious therefore 
that the extent cannot help to locate the eastern boundary of the 
plot and the description in the deed of this boundary asa single 
palmyra tree is of so little help that it is impossible to say what 
the eastern boundary was intended to be at the time the deed was 
executed. In this state of the evidence one can only decide by 
actual possession some time before or after the grant; though 
there is some dispute as to when the ‘construction of some of the 
buildings took place, it is conceded by both sides that there are a 
row of buildings and compounds on the east of the plot as shown 
by the plaintiff. These.are marked in the Commissioner’s plan and 
as these houses and compound walls must have been in existence 
for several years prior to the suit,‘ there is no other way of fixing 
the eastern boundary except by regarding the eastern limit of these 
buildings and compounds as the eastern boundary line. We 
accordingly’ fix the eastern boundary of plot II as the line connect- 
ing the cart track which forms the northern: boundary with the 
eastern limit of the compounds in this plot and'continuing onwards 
till it meets the southern boundary about which there is no dispute, 
in other words, the eastern boundary as shown in the plaint of the 
actual encroachments in this plot will be Bcearded as the eastern 
boundary of the plot:- 


What remains is plot II. Here the eastern and southern 
boundaries are not in dispute. ‘The northern boundary also is not 
open to.dispute because it is described as “south of tank water- 
spread”, The real difficulty arises in determining what the 
western boundary was. This is, described in the document, as 
mentioned already, as an oil mill. There are several oil mills i in 
this locality. Even the oil mill pointed out by the respondents as, 
the western boundary. has another oil mill in close proximity to it,, 
as is seen from the Commissioner’s plan. Besides, it must be re- 
membered that the oif mill cannot ‘be regarded , asa boundary line. 


‘The oil mill is really in the ‘north: “western corner and even assum- 


ing that this mill is taken as the: western. boundary a line.joining 
the oil mill anywhere} on the southern boundary would satisfy the! 
description of the boundaries.. This would cut ‘into two the urani 
recently: -constructed’ at. ‘some. considerable. cost. by. one .of the: 
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respondents.: In these circumstances it is not possible to say 
exactly where the western boundary: line should -be dfawn, and one 
has to decide only: on the: basis of actual occupation and posses- 
sion, The , western - -boundary., will, be therefore the western 
houndary as shown . by the plaintiff and a line drawn. along the 
south of the urani up to the limit of the adjoining survey number, 
and thenceforward from the point of’ intersection ‘northwards 
along the line as shown by-the defendants. s 
The decree of the ‘lower, Court will therefore be modified as 
indicated above. In other respects the decree is ‘confirmed and 
the appeal fails: ‘The appeal abates as- against respondents 2, 4, 
12, 20 and 23 and sọ far as they are concerned the appeal is dis- 
missed. As the appeal succeeds only in part, and that too mainly 
as against the first respondent, we direct that half the éosts in this 
appeal of the contesting respondents; one set, be paid by the appel- 
lant, and that the appellant do get half his costs of this: appeal 
from the first respondent. Š Is 
S. V.V. ‘i — Decree modified and 
appeal dismissed. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice. MADHAVAN Nair anp MR. 


Justice ABDUR RAHMAN. 
Nama Nagi ' .. Petitioner* (Plaintiff) 


Kalle Nata ‘described as: Kalle 
Pea in records of the 
‘Jower Court - om bk tay Respondent (Defendant): 

Limitation Aci. (IX. oF. 1908), Ss. 19, 20 and 21—De facto guardian 
whether ‘lawful guardian’ — Acknowledgment by him whether would keep 
alive debt against a minor. 

‘On the question whether an-acknowledgment of a debt made by a persomw 
described as de facto guardian of a minor, being the son of the sister of the, 
grandfather of the minor, would keep alive the debt against: ‘the minor which 
would otherwise become barred, 


Held, that for the reasons givenby Kumaraswami Sastri, Ja, in Rama-, 


swami v. Kasinatha, A.I.R. 1928 Mad. 226, a de facto, guardian cannot be con- 
sidered to be the lawful guardian within the ` meaning of'S. 21 of :the Limi- 
tation Act for the purpose of acknowledging. a debt to keep it alive against a 


minor. 
Tirappayya minor by guardian Ganjayyas v. Ramase ami, (1913) AML.J. 


428, dissented from, 


‘A de facto’ guardian’ s position strictly: speaking i is only that ef an intere 


meddler of the estate of the minor. No doubt he may have been. managing, 
the estate of the minor and probably he may have been managing the estate 
to the advantage öf the niifior’as well.” He rémains an irtermeddler all the 
SSS a 


* C.R. É. No. 997 081936; 30%, 06 scp ry +, 26th April! 1938, 


Zamindar 
“of 


Sivaganga 


Karuthan 
Ambalam. 


Pandrang 
Row, J. 


N agayya 


RE 


Nagayya’ 


N arasayia. 


i 
| 
1 


502 ' THE MADRAS LAW JOURNAL REPORTS. | [1938 
i 


same. By a constant course of conduct of management his position as that 
of an intermeddler cannot be converted into that of a lawful guardian. 

Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of the District 
Munsiff of Prodattur dated 25th March, 1936, and passed in 
S.C. S. No. 574 of 1935. 


N. Vasudeva Rao, for Petitioner. 

y. Ramaswami Aiyar and V. Seshadri for Respondent. 

The Court (Venkataramana Rao, J.) made the following 
ORDER OF [REFERENCE TO A BENCH. 


The question raised in this Civil Revision Petition is one 
of importance. It is this: whether an acknowledgment of 
liability by a de facto guardian of a minor would be a valid 
acknowledgment on his behalf under S. 19 of the Limitation 
Act, that is, whether 4n acknowledgment by a de facto guardian 
would be an acknowledgment by a lawful guardian within the 
meaning of S. 21 of the Limitation Act. In Tirappayya 
minor by. guardian Ganjayya. v. Ramaswamil, Bakewell, J., 
seems to have taken the view that a de facto guardian can be 
a lawful guardian within the meaning of S. 21. This view 
was expressly dissented from in Ramaswami v; Kasinatha2 by 
Kumaraswami Sastri and Curgenven, JJ., but it is urged before 
me that the observation therein is only obiter because the. 
learned Judges also ‘held that the de facto guardian had no 
authority to acknowledge the debt because the amount due 
under the bond iti question in that case could have been paid 
out of the income and there was no necessity to keep the debt 
alive. Mr. Ramaswami Aiyar has brought to my notice the 
decision in Bireswar'Mukerjee v. Ambika Charan Bhattachar- 
jeas, which takes the same view but a different view appears to 
have been taken in the Patna High Court which is in conson- 
ance with the view of Bakewell, J. 


‘As the question is of frequent recurrence’it is desirable: 
that there should be'a’ decisive ruling of a Bench on this point, 
and.I therefore refer this Civil Revision Petition for disposal 
by a a Bench, aa 


ae 





KOO ae M. LJ. 428. - So ANS ALR. 1928 Mad. 226, 
. 3. (1917) LL.R. 45 Cal. 630.. . 
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In pursuance of the above Order of Reference, the Court 
(Madhavan Nair and Abdur Rahman, JJ.) delivered the follow- 
ing 

Jupcment. Madhavan Nair, J.—The plaintiff is the 
petitioner. In this revision petition we are called upon to 
consider the question whether an acknowledgment of a debt 
made by a person described as de facio guardian of a minor 
would keep the debt alive against the minor which would 
otherwise become barred. The de facto guardian isthe son of 
the sister of the grandfather of the minor. 

S. 19, Expl. 2 of the Limitation. Act. says that an 
acknowledgment to be effective against the person making it 
must be signed “either personally or by an. agent. duly autho- 
rised in his behalf”. S. 20 requires that effective payment 
must be made by the person liable to pay or by his agent duly 
authorised in this behalf. S.21 of the Limitation Act explains 
the expression “agent duly authorised in this behalf” and says 
tin Ss. 19 and 20 ‘it’ shall include in the case of a person 
under disability his lawful guardian, committee or manager, 
etc.” This sub-section was introduced because there was a 
conflict of decisions as to whether a guardian of a minor was 
an agent within the meaning of Ss. 19 and 20. The question 
we have got to consider is whether. the de facto guardian in 
the present case is an agent duly authorised to acknowledge 
this debt on behalf of the minor. 

It may be stated at once that he is not alawful guardian of 
the minor under the Hindu Law, nor has he been appointed a 
guardian by authority or by a will. The learned Counsel for 
the. petitioner in support of the contention that the de facto 
guardian is lawful guardian relied mainly on two decisions, 
one a decision of this Court and another a decision of the 
` Patna High Court. The decision;of this Court is reported in 
Tirappayya minor by guardian Ganjayya, v: Ramaswami}, 
That is a decision by a single Judge. In- that case the learned 
Judge, Bakewell, J., was of opinion that a person who is acting 
as lawful guardian, though not legally appointed, can bind the 
estate for necessary purposes and that such a person is alaw- 
ful guardian within. the meaning of S. 21. This decision no 
doubt supports the petitioner. The. decision in the Patna High 
Court is reported in Gita Prosad. Singh v. Ragho Singh®. In 


1. (1913) 24 M.L.J. 428,” 
2, (1917) 401.C. 809. 
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that casé payment:of money due under a mortgage bond was 
made by the de facto gitardian of‘a minor in order to avoid the 
immediate bringing of a suiton the bond against the minor. 
The question was -whethér the payment made. would save the 
bar under S. 20 of the Act. The learned Judge has held that 
the de facto. guardian, would come within the description of 
the term “lawful guardian” in S. 21. ` This also supports the 
petitioner’scase. The decision has got to be taken in connection 
with the facts of the case. Both these cases were considered 
by a Bench of this Court in.a.decision reported in Ramaswami 
v. Kasinatha1, In that .case Kumaraswami Sastri, J., who 
wrote the leading judgment dissented from the view of 
Bakewell, J., in Tirappayya minor by guardian Ganjayya v. 
Ramaswami2 and explained the circumstances bearing upon 
the decision in Gita Prosad Singh v. Ragho Singh3. In that 
Patna case the person:who made the payment was no doubt the 
de facto guardian but' the learned Judge pointed out that there 
was nothing tangible on the records to show that he was not the 
lawful guardian. Reférence is made in the judgment to certain 
suits and orders where he was described as guardian and. it 
was in such circumstances that the payment made by him 
would bean effective payment. Barring these three decisions 
no decision directly bearing on the question has been brought 
to our notice by the learned Counsel. There is a decision of 
the Calcutta High Court reported in Bireswar Mukerjee v. 
Ambika Charan Bhatiacharjeas, which supports the contention 
of the defendant that'a de facto guardian cannot be considered 
to be lawful guardian'within the meaning of S.21 of the Limita- 
tion Act. This case also has been considered by the learned 
Judges who decided'the case in Ramaswami v. Kasinathal, 
We were referred to a series of cases by the learned Counsel 
for the petitioner to show that alienations made by de facto 
guardians under the Hindu Law were held valid if they were 
for the benefit of the minor. None of those cases have any 
bearing on the question. We are not concerned with the 
question whether the alienation should be binding or not. 


i The question we have to consider is whether the person des- 
éribed as de facto guardian would come within the description 


ot 
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of lawful .guardian:;, within the. meaning of S. 21 of the 
Limitation > Act. “As ‘already ‘stated he is not the natural 
guardian’ nor ‘was he testamentary ` ` guardián. ' His position 
strictly speaking i is.only that of an intermeddler of the. estate 
of the minor. ‘No .doubt he may. have. been managing the 
estate of the minor and probably he may-have been managing 
the estate to the advantage, of: the minor as well. He remains 
an intermeddler all.the same. By a, constant course of manage- 
ment, his position as that, of, an intermeddler. cannot be 
converted into that of a lawful guardian. ' We accept with 
great respect the reasoning of Kumaraswami Sastri, J., in 


Ramaswami v. Kasinathai, which was concurred in by, 


Curgenven, J. .For the reasons given. by the learned Judge we 
hold that a.de, facto guardian - cannot, be considered to be a 
lawful guardian within the meaning of S. 21 for the purpose 
of acknowledging a debt to keep it alive against the minor. In 
our opinion the decision in Tirappayya minor by guardian 
Ganjayya v. Ramaswami2 does not state the law correctly. As 
the suit debt is therefore barred as it has not been acknow- 
ledged validly by the petitioner’s guardian, the suit was rightly 
dismissed by the lower Court. The Civil Revision Petition is 
dismissed with costs. ' 


K.C. ponte Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr..: JUSTICE VENKATASUBBA Rao Aanb Mr. 
Justice ABDUR RAHMAN. 
Vr. L. Vr. S. Pethaperumal Chettiar 2 


(deceased) and others ` .. Appellants* (Plaintiff and 
- + Nil) 
J: ; 
V. Al. V. Ramaswami Chettiar and 
-others k `.. Respondents arel 


Partnership—S ianea lear statement of party to abide by an amount 
fixed and not to seek investigation of accounts—Whether account to be re- 
Opened, i MEE i ‘ 


“Where the -plaintiff, having ʻa share in the partnership of the defendant, 
on attaining majority dispensed with the production of accounts and entered 
into a settlement whereby he agreed, after taking competent advice, to, receive 
a gross sum in lieu of amounts that might be, found payable to him and i in 


: 1, ALR. 1928 Mad. 226: i SRE? oss ' (1913) 24 M.L.J. 42g, °° 


2 . * Appeal No. 257 of 1933, |.: pan e o2 2óth January,. 1938. 
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effect he had: said ‘I do not wish that there should be a prolonged scrutiny 
of the long-standing accounts. I want the sum payable to be fixed at once 
in the „presence of mediators and I am prepared to take it in lieu of what i is 
due to me,’ 


Held, that having done ithis, he could no longer repudiate the arrange- 
ment and claim that the settled account should be reopened. . 


Law v. Lew, (1905) 1 Ch. 140, followed. 
Appeal against the|decree of the Court of the especies 
Judge (Additional) of ‘Devakottah i in O. S. No. 10 of 1931.' 
T.L. V enkatarama Aiyar for Appellants. 


M. Patanjali Saski and N. G. Krishna gE for 
Respondents. 





i 


The. judgment of the Court was delivered By = 


Venkatasubba Rag, J—We have heard Mr. Venkatarama 
Aiyar fully and do not propose to call upon the respondents. 
The plaintiff-appellant! complains that he is not bound by the 
arrangement evidenced by Exs. A to F, the outcome of a 
settlement entered into, between himself and the first defendant 
(defendants 2 and 3 are the brothers of the latter and need 
not be specially mentioned), on the ground that it is vitiated 
by undue influence and coercion. The facts are fully set out in 
the lower Court’s judgment, which we do not propose to 
recapitulate. The material facts which need be stated are 
these. The fourth defendant is.the mother of the plaintiff 
and aunt (mother’s sister) of the first defendant. At 
the time of the death of the plaintiff’s father in 1918 
there was a partnership which was being carried on. The 
first defendant and his brothers were partners in that firm 
entitled to a certain share. The plaintiff’s father was a 
sub-partner possessing a fractional interest in the last mentioned 
share. The business of the firm was continued subsequent to 
the death of the plaintiff’s father. There was some other 
concern belonging to the deceased father, which after his death 
passed into the hands of the defendants’ family. The plaintiff 
was living with his mother, who dealt with his estate and had: 
various sorts of ‘dealings with the first defendant. There was 
a promissory note outstanding, which had been executed by 
her on the 11th August, 1927, in his favour. The plaintiff came 
of .age. on the 31st July, 1930, and the settlement in question 
took place on the 9th August of the same year. -The first 
defendant required the plaintiff to renéw' the promissory note 
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which was about to get barred and said that if his request was 
not complied with, he had no alternative but to file a suit upon 
it. It was at this juncture that the settlement in question took 
place. There were then several accounts to be settled between 
the parties. The plaintiff owed the first defendant, besides 
the amount due on the promissory note mentioned above, other 
sums also. That the amount due by him in the aggregate was 
about Rs. 40,000 is not denied. There were amounts payable 
to the plaintiff’s estate by the first defendant not only in respect 
of the partnership to which reference has been made, but also 
under other headings. The settlement proceeded upon the 
ground that the amount payable to the plaintiff and the amount 
payable by him should be set off, one against the other, that in 
addition the first defendant should pay the plaintiff a sum of 
Rs. 1,000-and that the account should be treated as finally 
closed. Mr. Venkatarama Aiyar contends that such a settle- 
ment cannot be held binding on.the plaintiff. The positive case 
set up of undue influence and coercion does not require serious 
notice. The question then for decision is, whether in view of 
the situation of the parties and by reason of the accounts not 
having been investigated, the plaintiff becomes entitled in law 
to impeach the transaction. There are two things to be said 
in favour of the plaintiff. First he had just attained the bare 
age of majority and transactions with persons of that sort are 
jealously watched by the Courts, and secondly the parties stood 
in fiduciary relationship, as there was undoubtedly a duty cast 
on the first defendant (who occupied the position of a 
surviving partner).to make a full disclosure of the state of 
the account. Where fiduciary relation is established, it is settled 


Jaw that the person in fiduciary position should affirmatively, 


prove that the weaker party was a free agent and had indepen- 
dent and disinterested advice. That the plaintiff had just come 
of age is, as stated above, another factor, which also makes it 
necessary to go into the question whether he had such protec- 
tion as to: secure to him a-free and unfettered judgment, 
independent of any sort of control (see the judgment in the 
case decided by one of us in aranana Doss Balakrishna Doss 
y. Buchroj, Chordia Sowcari. 

That the: plaintiff had competent and independent adie 


cannot be denied.. He was assisted by three experienced men 


1. (1927) 53-M.L:J. 842. | 
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ofhis community’ (one of them being his brother-in-law and 
the, other two his dayddis), who intervened’ on his behalf and 
in his interest. | They are euphemistically termed * mediators. ?; 
but that they were: intent upon safeguarding his interests alone 
there can be no doubt. There was a fourth person interested 
in the plaintiff, who also joined in the discussions which led to 
the ‘settlement. The plaintiff's mother was near the spot where 
the negotiations took place and was consulted. ‘It has also 
been abundantly proved that there was neither importunity nor 
persuasion on'the part lof the first defendant; on the contrary, 
he was prepared to produce the accounts and ‘wanted some 
little time but the plaintiff and his advisers would brook no 
delay.: The plaintiff though ‘young, was, as the lower Court 
points out, very shrewd and what is more, there was a secret’ 
understanding between him and the so-called mediators; that 
once his indebtedness was wiped out-as the result of the docu- 
ments that were to come into existence, he should repudiate the 
arrangement and file a suit claiming an account. That the 
plaintiff has not come to the Court with clean hands, is a part 
of his own case as the secret understanding is set up by him 
in his plaint. Of the three mediators one died before the trial 
and the remaining two were examined for him and admit that 
they gave this dishonest advice to the plaintiff. 


On these facts it is perfectly clear that the settled account 


cannot be re-opened." ' As stated by the Judicial Committee :— 


MOTE 2S ion ool nd moe meet and agree not to ascertain the exact 
balance, ‘put agree to take a gross sùm as the balance ; a sum which one is’ 
willing to pay and the other is.content to receive. . .. it is obvious that, 
the production of vouchers is entirely out of the question. . . . for the 
very object .of the parties is to avoid the, necessity for producing these, 
vouchers”. (Henry | McKellar v. John Wallace*.) 


This is precisely what happened here, The plaintiff 
dispensed with the production of’ the accounts, and agreed 
after taking competerit advice to receive a gross sum in lieu of’ 
ibe amounts that might be found’ payable to‘him. That the 
right to’ disclosure can be waived? ‘is quite’ ‘clear. “The plaintiff 
in effect stated :- — ; f 


ey do ot ‘wish’ that’ there ‘should’ tes a E scrutiny, of the long- 
standing accounts. I want the sum payable to be fixed at onte in the presencé 
ofthe mediatots and I am prepared to` take it in liew of what is due to me.” 





“4. asia) PNGA, Zat 398, 
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_ Having done this, he canno longer repudiate the arrange- 
‘ment and claim that the settled’ account should be ré- opened 
{Law v. Law). That the plaintiff had excellent reasons for 
having chosen this course, is perfectly clear. There were 
questions. of very doubtful nature (as thé evidence shows) 
which could have been raised, and his advisers rightly thought 
it more prudent to enter into. a settlement than litigate in a 
Court of law. 

` The learned Judge in the Court below i in his lucid judg- 
ment has discussed the matter fully and has applied to the 
facts found, the right principles of law. The appeal fails and 
‘is dismissed with costs. 

There is one matter which requires special mention. For 
the Rs. 1,000 payable to. the plaintiff under the settlement, a 
hundi was passed to him, which he thought fit not to ‘cash, 
owing to the attitude adopted by him. Before we pronounced 
judgment Mr. Patanjali Sastri has intimated that his clients 
‘defendants 1 to 3 are prepared to pay the amount due under 
the hundi, and’ we: record that undertaking. ` The amount 
payable under the hundi will go in reduction of the costs 


payable to the respondents. The amount of costs and the 


amount due under the hundi will be set off one against the 
other and only for the balance due either party will be liable. 
K.C. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice PANDRANG Row. 
Ramaswami Aiyangar and another s Petitioners (Respon- 
dents Nos. 2 and 3) 





v. 
Ramaswami Patrachar and others .. Respondents- (Peti- 
; ' ' ' tioner'and Respon- 


‘dents 4 to 9). 
Criminal Procedure Code (V of 1898), S. 144 (1) and (4)— Order of Sub- 
Magistrate under—Joint M ayisirate not only PEEING that order but making 
new orders—Jurisdiction of. i 


While it is open to a superior Magistrate to alter or rescind the order 
-of an. inferior Magistrate, he cannot make anew order under S, 144 (4), 
Criminal Procedure Code, though no doubt he could have made’ it under sub- 
S. (1) of S. 144, Criminal Procedure Code. y 





ER 
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i 

Where the Sub-Magistrate of a place called V made a certain order under 
S. 144 (1), Criminal Proceduré Code, but both the parties applied under S. 144 
(4), Criminal Procedure Code} to the Joint Magistrate of K who had jurisdic- 
tion over the Sub-Magistrate of V, and he not only rescinded the order of the 
Sub-Magistrate but made a positive order prohibiting some of the parties. 
from in any way interfering with the execution by the trustee of a temple of 
an undertaking given by him and also prohibiting some of them from enter- 
ing a temple without a written consent from the trustee, 

Held. that the above orders of the Joint Magistrate were without juris- 
diction and hence declared to be null and void. 

Muthukumaraswami Nadar v. Muhammad Rowther, (1921) 42 M.L.J. 352: 
and Sevugan Chettiar v. Karuppan Chettiar, A.I.R. 1937 Mad. 487, followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Joint Magistrate of Kumbakonam in M. C. Nos. 87 and 
89 of 1937, dated 21st October, 1937. 

T. R. Srinivasa Aiyangar and T. Krishnaswami for Peti- 





tioners. 

' V. T. Rangaswami \Aiyangar, K. Aravamudha Aiyangar, 
R. Desikan and T. S. Venkaiesa Atyar for Respondents. 

K. Venkataraghavachariar for The Public Prosecutor on. 
behalf of the Crown. 

The Court made the following 

Orper.—In this case the Sub-Magistrate of Valangiman 
made a certain order under S. 144 (1) of the Criminal Proce- 
dure Code. Both the parties applied to the Joint Magistrate of 
Kumbakonam under sub-S. (4) of S. 144, Criminal Proce-. 
dure Code and after hearing these petitions, the learned Joint 
Magistrate not only rescinded the order of the Sub-Magistrate 
but went further and made certain other orders which had 
nothing to do with the order which was sought to be rescinded’ 
or altered. In other words, he made a positive order prohibi- 
ting respondents 2 to 8 in one of the petitions from in any way 
interfering with the execution by the trustee of a certain. 
undertaking given by him and another prohibiting respondents. 
2 and 3 from entering ‘the temple without the written consent 
of the trustee. In a somewhat similar case where the superior 
Magistrate did not confine himseli to rescinding the order of 
the inferior Magistrate but went to the length of prohibiting 
certain counter-petitioners from taking a car in procession,- 
namely, Muthukumaraswami Nadar v. Muhammad Rowther!,. 


a i 1. (1921) 42 M.L.J. 352. he 
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Odgers, J., held that the superior Magistrate was acting without 
jurisdiction inasmuch as the jurisdiction conferred by sub- 
S.*(4) of S. 144 is confined to rescinding or altering the 
order of the inferior Magistrate. I have had to consider the 
same question recently ‘in Sevugan Chettiar v. Karuppan 
Chettiar1. There I.came to the conclusion that while it is open 
to the superior Magistrate to alter or rescind the order of the 
inferior Magistrate, he cannot make a new order under S. 144 
(4), Criminal Procedure Code, though no doubt he could have 
made it under sub-S. (1) of S. 144. Ihave no doubt that 
the learned Joint Magistrate exceeded his jurisdiction in pass- 
ing the orders prohibiting certain respondents from interfering 
with the execution by the trustee of a certain undertaking 
given by him and prohibiting certain respondents from entering 
the temple without the written consent of the trustee. These 
orders of the learned Magistrate are without jurisdiction and 
are therefore declared to be null and void. No doubt these 
orders were to be in force for only two months and that period 
has long ago been expired. Nevertheless the respondents are 
entitled to have it declared that the orders referred to above 
are without jurisdiction and are of no force and effect. It is 
needless to say that this declaration does not inany way decide 
the respective rights of the parties as it refers only to the 
jurisdiction of the Magistrate and that too when acting under 
sub-S. (4) of S. 144, Criminal Procedure Code. It does not 
in any way prevent the Magistrate from acting, if necessary, 
under the first sub-section of S. 144 in future. 

KC. Orders set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Appellate Jurisdiction. ] 

PresENT:—Sir ALFRED Henry Lioner Leaca, Chief 

Justice AND Mr. JUSTICE MADHAVAN Nair. 





Janaki Ammal .. Appellant* (8th Defendant) 
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others .. Respondents (Plaintiffs 3 to 
J). 


Hindu Law—Right of residence of mother in the family house, how far 
‘enforcible—Circumstances demanding her vacating the family house—~ 
Court’s power to direct her to vacate the house, if justice demands tt, 
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” Ona partition, the Court can direct’a Hindu misther to vacate'the family 
house if the circumstances demand iit. ‘She has a right to a suitable resi- 
dence and if one.can be. found among the. family. properties, it is going very 
far to say that the Court cannot compel her to accept it when a fair partition 
demands it. ‘The coparcener$ have a right to separate and a right to have 
the estate partitioned and the! Court must do justice to all parties. . 

Ramanadhan v. Rangammal, (1888) I:L.R, 12 Mad. 260 (F.B.), referred to. 
z On appeal from the judgment of the Honourable Mr. 
Justice Gentle, dated 11th January, 1938. and ‘passed in the 
exercise of - the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 2880-of 1937 in C. S. No. 655 
of 1921. Ge 
K. Rajah Aiyar and A. S. Nataraja Aiyar for rere 
_ Srinivasaraghavan and Thiagarajan for Respondents. 
The judgment of the Court was delivered by 


The Chief Justice. —This appeal raises the question 
whether a Hindu mother has the right to remain in the family 
house after it has been sold at an auction held in pursuance of 
an order passed in a partition suit and has been purchased by 
another branch of the family. One Thavasamuthu Nadar had 
three sons, Rathnaswami, Vallathambi . and Guruswami. 
Rathnaswami married Amanthammal, the sixth defendant in 
the suit out of which this appeal arises, and by her had two 
sons and one daughter (the first and second plaintiffs and the 
ninth defendant). Vallathambi married Janaki.Ammal, the 
appellant, who was the eighth defendant and by her had five 
sons and one daughter (the first, second, third, fourth, fifth and 
eleventh defendants), Guruswami married Raja Rajeswari 
‘Ammal, the seventh defendant, -who bore-him three sons and a 
daughter (the third, | fourth and fifth plaintiffs and the tenth 


defendant). Thavasamuthu lived with his three sons and their 


families in the family hotise at Porayar, Tanjore District. He 
was a man of considerable ‘wealth and died leaving’ a large 
number ‘of immovable properties: According’ to the plaint, 
Thavasamuthu died in or about the year 1885. Guruswami, 
the youngest son, died in 1920. Rathnaswami and Vallathambi 
survived their father, but predeceased Guruswami. In the year 
1921, a partition suit (C.S. No. 655 of 1921) was filed by the 
sotis of’ ‘Rathnaswami and Guruswami. On the 18th January, 
1924, a ‘preliminary decree... for. partition. was; passed -by 
Devadoss;~ Js who; directed: that the questions relating to the 
maintenance. of the widows of Rathnaswami, ‘Vallathambi and 


II] THE MADRAS LAW ‘JOURNAL ‘REPORTS. ` 513 


‘Guruswarhi and their rights to reside in family “properties ” 
should: be decided after the recept of the report from the 
Oral Terere 


‘On ther 10th Weven 1936, the case came before 
Wadsworth, J., who passed what has been described as an 
interim final decree. Wadsworth, J., directed that the suit 
should be remanded to the Official Referee for the preparation 
of a final account on the basis of his order and for the framing 
of a scheme of partition. On the 30th July, 1937, the Court 
‘directed that the, immovable properties comprising the estate 
should be sold-at an auction at which the members of the three 
branches of Thavasamuthu’s family alone should have the right 
to bid. In other words there should be a private, not a public 
auction. This private auction took place in September, 1937. 
The family house was bought by the third, fourth and fifth 
plaintiffs. Their branch altogether bought nine properties, of 
a total value of Rs. 53,000. The appellant’s sons bought 23 
houses with land attached for which they paid about 
Rs. 2,00,000. Lakshmana Rao, J., dealt with the question of 
the confirmation of these sales. The appellant objected to the 
sale of the family house being confirmed and asked the learned 
Judge to cancel it or to declare that the sale was subject to 
her right to reside therein. The learned Judge rejected her 
contentions and confirmed the sale without any restriction, 
The appellant, however, refused to vacate when called upon to 
do so by the receivers and they had to apply to the Court for 
an order directing her to vacate. This application was heard 
by Gentle, J. ' The third, fourth and fifth plaintiffs offered to 
allow the appellant, although she was-not their mother, but the 
‘mother of the first, second, third, fourth, fifth and eleventh 
defendants, to reside in another house which they had purchas- 
ed, until the partition had been-completed. The learned Judge 
considered that this was a very ‘reasonable suggestion and 
passed an order directing the appellant to vacate the family 
house on this condition. The present appeal lies from. this 
` order. It has not been suggested that the respondents are 
unwilling to comply with the condition, but it is said that the 
learned Judge was wrong in directing the appellant to vacate 
at all.: It is said tbat. under Hindu Law,she has.an absolute 
right to remain in the house until her death, While recognising 


that as a general rule a Hindu mother häs a Tight to reside in 
65 
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the family house the respondents contend that in the special 
circumstances of this case the appellant is bound to vacate. 
They also contend that partition of the family.properties puts 
an end to the right of a mother to remain in the family house, 
and in such circumstances she must accept a suitable residence 
elsewhere. 


Mr. Rajah Aiyar, on behalf of the appellant, relies on the 
Full Bench decision of this Court in Ramanadhan v. Rangam- 
mali and particularly on the following passage which appears 
at page 270 of the report :— 

“The right of residence of Hindu females is ordinarily referable to the 
mily house anda purchaser may be presumed to have notice of that fact. 
‘tis reasonable to hold that he is not a bona fide purchaser entitled to eject 
her, unless it is proved that the sale is:valid as against her, either because, as 
in this case, it is made in liquidation of a debt binding on her or an ancestral’ 
debt, or with her consent or in circumstances which would sustain a plea of 
equitable estoppel against her.” 

Mr. Doraiswamy Aiyar on behalf of the respondents does. 
not challenge the correctness of this statement of the law, but 
he says that the appellant is bound to vacate in the circum-. 
stances of this case. 

In her written statement the appellant laid no claim to a 
right to reside in this particular house, but set up the plea that 
a house for her residence had to be set apart. The judgment: 
of Devadoss, J., in postponing the consideration of the question 
as to the houses in which the widows were to live made no- 
special reference to the family house. No issue was raised as 
to the right of the appellant to remain in the family house and. 
the present plea was not ‘advanced until the sale had taken: 
place. The suit proceeded on the basis that the appellant had 
the right to live in one of the family properties, not in a 
particular house, and the contention which she raised when the- 
matter came before Lakshmana Rao, J., was clearly an after- 
thought.. Moreover the auction of the estate properties took 
place on this basis. Therefore, it seems to me that the appel-- 
lant should not be allowed to say that the sale is not binding 
on her. 

This is sufficient to dispose of the appeal, but I will deal: 
with Mr. Doraiswami Aiyar’s second point which is based om 
the judgments of this Court in the Official Assignee of Madras: 





1. (1888) LL.R. 12 Mad. 260 (F.B.). 
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ve Rajabadhar : Pillail and Suryanarayana Rao Naidu v. 
Balasubramania Mudaliz, -In the former case Schwabe, C. J., 
expressed that it was quite wrong to say that the members of 
a joint Hindu family have rights in rem to residence ina 
particular house. He thought that it was true that while it 
was being used as a family house the family members had a 
right to reside there, but he expressed serious doubts as to 
whether they had a right to any particular room, and went on 
to say that on partition it was clearly a matter for the tribunal 
arranging the partition to say whether it was in the general 
interest of the coparceners that residence should be given in a 
particular house or not. In Suryanarayana Rao Naidu v. 
Balasubramania Mudali2, Sadasiva Aiyar, J., quoted with 
approval the dictum of Peacock, C. J., in Mangala Debi v. Dina- 
nath Bose’, where he said that the father’s widow and the other 
females of the family could not be turned out of the dwelling 
selected by the father for his residence and in which he left the 
females of his family at his death until some other place had 
been provided for, them. In this judgment of Sadasiva 
Aiyar, J., Wallis, C. J., concurred. It seems to me that there 
is considerable force in the contention that on a partition, the 
Court can direct a mother to vacate the family house if the 
circumstances demand it. She has'a right to a suitable resi- 
dence and if one can be found among the family properties it is. 
going very far to say that the Court-cannot compel her to 
accept it when a fair partition demands it. The coparceners 
have a right to separate and a right to have the estate parti- 
tioned and the Court must do justice to all parties. 


In the circumstances of this case we have no hesitation in 
holding that the order of Gentle, J., is ‘correct. Consequently 
the appeal will be dismissed with costs in favour of the 3rd, 
4th and 5th plaintiffs. 


'K. C. — Appeal dismissed. 





1, (1923) 46 M.L.]. 145. 
2 (1920) 38 M.L.J. 433: LL.R. 43 Mad. 635. 
© 3. (1869) 12 W.R. (0.J.) 35:4 Beng. L.R. 72 (0.J.). 
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IN THE, HIGH COURT. OF JUDICATURE AT MADRAS: 


« PRESENT :—Mr. Justice WADSWORTH. 
Ramanatha‘ Gurukkal alias Parames-— 


E wara Gurukkal : pa oy Appellant (Plaintiff 
Se ie tags 
V. V: R. Arunachalam ' ‘Chettiar ae 
another ` E OT ' (Defen- 


b. 

| b ah - dants t and 3). °- 
Madras Hindu Religious Endowments Act (II of 1927), Ss. 43 (3) and 73 

—Dismissal of a hereditary Archaka for physical disability—If proper— 

Special remedy of appeal in S. 43-—Dismissed office-holder—Suit in Civil 

Court to set aside order of dismissal—Competency of. 


Where a hereditary Archaka’is dismissed by the trustee on the ground 
that he suffered froma t pirical disability which made hint unfit’ to oll 
office, 


Held, this was a sufficient Sound for passing an ordér. of dismissal 
under S. 43 (3) of the Madras, Hindu Religious Endowments Act. . 


S. 73 is a clear indication that the provisions of S. 43 setting ‘up a. special 
machinery of appeal and conferring finality on the decisions: in’ appeal by 
dismissed office-holders was intended to otist the jurisdiction of the Civil 
Court to question the propriety of the order of dismissal passed under that 
section. . i 


-Kamaraja Pondiya Naicker v. The, ee of State for India in 
Council, (1934) 69 M.L.. 695, relied on. ; 
Appeal against the decree of the Courel the Suboadiigts 
Judge of Trichinopoly_ dated 18th December, 1933, and passed 
in A. S. No. 24 of 1933 preferred against the decree of the 
Court of the District Munsiff of Kulitalai in O. S. No. 240 
of 1928. ' : 
P. Somasundaram and G. Balabaramestan Rao for. 
Appellant. 


S. Narayana Rao, M. Surya Rao, K V. ‘Gopalaswami and 
R. y enkata, Rao for Respondents. 


The Court delivered the following 


JUDGMENT. —This appeal raises the question of the precise 
force of the words; “the decision of the Board shall be final” 
at the end of S. 43, cl. 30f the Madras Hindu Religious 
Endowments Act (TI of 1927). 


The appellant was the hereditary Archaka in a non- 


. excepted..temple. the control of..which is regulated. by--the 


; On Bode be as as a oo tant 
tn e a 


* S, A. No. 381 of 19345 °°” 4fh August, 1938, 


ay nae, © ar de, 
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Religious Endowments Act. It is found as a fact by the lower 
appellate. Court that he was dismissed ‘from the: office by’ the 
trustee, the first defendant and’ that the order of dismissal was 
communicated to him. Instead of preferring an appeal to the 
Committee or to the Board, he filed a suit praying for a declara- 
tion of his right to the office and for an injunction restraining 
the trustee from interfering with the performance of his duties. 
Various contentions have been raised for the appellant by Mr. 
Muthukrishna Aiyar, some of which seem to me to have little 
force. It is contended that assuming that there is a statutory 
exclusion of the jurisdiction of Civil Courts, this exclusion can 
only relate to orders of ‘dismissal which are not arbitrary and 
once there is an averment that a temple servant has been dis- 
missed in an arbitrary manner, the suit must be treated as 
one relating to an act which ‘i is not a legal order of dismissal at 
all and that the Civil Courts can exercise a jurisdiction which 
otherwise they would not possess. It seems to me that this 
contention is unsound and that if an order of dismissal validly 
communicated is one which the Civil Courts cannot scrutinise 
a mere allegation that itis an order which from its arbitrary 


nature deserves scrutiny would not’ be sufficient to confer 
jurisdiction. 


It is also contended that S. 43 applies only to punishments 
for causes enumerated in cl. (1) of that section, namely, breach 
of trust, incapacity, disobedience, neglect of duty, misconduct 
or other sufficient cause and'that the present order of dismissal 
does not fall within those categories: But actually in the 
present case, the reason put forward by the trustee for dismiss- 
ing the plaintiff was that he suffered from a physical disability 
which made him unfit to hold office. . Whether or not there in 


fact were other matters which led-to the plaintiff’s dismissal - 


the ground of dismissal stated is, to my mind, one which, if 
true, might be treated as. indicating an incapacity to hold 
office sufficient to clothe the trustee with the power to pass -an 
order of dismissal under S. 43 of the Act. - 


The substantial ground’ upon which this appeal is based 
relates to the machinery of ‘appeal ‘set up by S. 43 and the 
interpretation of the word “final” in sub-cl. (3) of S. 43, 
Sub-cl. (2) provides for an appeal to the Committee against an 
order of the trustee under sub-c]. (1) and sub-cl. (3) provides 


Ramanatha, 
Goulet 


Aronas 
chalam 
. Chettiar. 


Ramanatha 
Gurtkkal 
v. 
Aruna- 

chalam 
. Chettiar. 


518 THE MADRAS LAW JOURNAL REPORTS. [193% 


that: 


“ A hereditary office-holder or servant of a temple may prefer an appeal 
to the Board against the order of a committee on an appeal under sub-S. (2) 
and the decision of the Board shall be final.” 


It is argued that the machinery of appeal set up in the 
section is not intended to oust the jurisdiction of the Civil 
Courts and that the word “final” means only final so far as the 
process of appeal to what I may call the executive authority is 
concerned. The argument is that the right of a hereditary 
Archaka to his office isa common law right and that the 
jurisdiction of Civil Courts to protect that right cannot be 
taken away except by express words or by words of which the 
necessary implication is that the jurisdiction of the Court has 
been removed. The case-law on this subject has been summa- 
rised by Varadachariar, J., in Kamaraja Pandiya Naicker v. 
The Secretary of State for India'in Council, The principles 
underlying the cases have been stated in terms which I would 
respectfully adopt. The learned Judge points out that a statute 
may attach finality to particular orders in the sense of preclud- . 
ing a further appeal to. the statutory authorities; whether it was 
intended to go further and oust the jurisdiction of the Civil 
Courts as well will depend not upon words of that kind but 
upon the general scheme of the particular legislation. He 
goes on to point out that the ordinary rule is that where a 


` person’s liberty or property is interfered with under colour of 


statutory powers, he hasa cause of action which the Civil 
Courts are bound to'entertain unless a bar to such entertain- 
ment has been enacted expressly or at least by necessary 
implication. Applying these principles to the present case, what 
we have is a claim to be restored toa common law office from 
which the plaintiff has been removed in the exercise of powers 
created by a particular statute, which statute prescribes two 
separate appeals to authorities specially constituted for the pur- 
pose and superior to theoriginaldisciplinary authority. Prima 
facie it would appear that there is a statutory limitation to a 
common law right which right has been restricted in its working’ 
by the procedure specially laid down for remedying any wrongs 
which may have been done to the holder of a common law 
right. It has been further contended on behalf of the respon- 
dent that not only is there a clear provision for a machinery 





1. (1934) 69 M.L,J. 695. 
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for remedying the wrong of which the plaintiff complains but 
that there is also an express provision in the Act indicating 
the intention of the legislature that Civil Courts should not deal 
with wrongs of the kind now under consideration.. Reference 
is made to the last clause of S. 73. S. 73-has obviously been 
drafted to take the place, so far as temples under the control 
of the Religious Endowments Board are concerned, of S. 92 
of the Civil Procedure Code. There is, however, a significant 
change in the wording of the final clause which restricts the 
jurisdiction of Civil Courts in suits of this nature in comparison 
with the corresponding provision of S. 92, Civil Procedure 
Code. Sub-cl. (2) of S. 92 clearly prohibits the filing of suits 
other than those instituted in the manner laid down in 
sub-S. (1) only in so far as such suits claim reliefs specified 
in sub-S. (1). Sub-cl. (3) of S. 73 of the Religious Endow- 
ments Act however does not restrict the prohibition of suits in 
Civil Courts to` suits claiming those reliefs specified in 
sub-S. (1) of that section, but it lays down in much more 
general language: 
“No suit in respect of ‘such administration on management shall be 
‘instituted except as provided by this Act.” 
The words “such administration or management” have 
been interpreted by a Bench of this Court as referring back to 
the previous clause and meaning any suit in respect of the 


administration or management of a religious endowment ` 


(Singam Aiyangar v. Kasturi Ranga Atyangan). 


Undoubtedly a simple suit by a hereditary Archaka to 
establish his right to succeed to the’ office would not be a suit 
in respect.of the administration or management of a religious 
endowment. What has happened is that the Archaka has been 
‘dismissed by. the trustee in the exercise of his powers of 
administration and management conferred upon him under the 
Act. 'I am unable to hold that a suit which is in effect a suit 
to set aside a dismissal by a trustee in the exercise of these 
‘powers is not a suit in respect of the.administration or manage- 
‘ment. of the religious endowment. I am therefore of opinion 
that S. 73 of the Act is a clear indication that the provisions of 
S. 43 setting up a special machinery of appeal and conferring 
finality on the decisions in appeals by dismissed office-holders 





1. (1937) 2 M.L.J. 931 at 934, 
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was intended to oust the. jurisdiction of Civil Courts to question 
the propriety of an order of dismissal passed under that section. 
and communicated to,the person dismissed. A special remedy 
is created by the statute for any wrong which may have been 
caused in the exercise of disciplinary powers conferred by the 
Statute and it is to my mind clearly not in accordance with the 
scheme of the Act to prosecute a pre-existing remedy provided 
by the Civil.Courts and to: ABHOR the statutory remedy laid 
down in the Act. 
- In the result therefore the appeal i is dismissed with costs. 
' Leave to appeal as granted.” 


K.C. a Appeal dismissed. 
IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND Mr. Justice KRISENASWAMI AIYANGAR. 


‘Gottepulla Bapayya Naidu i 4. Petitioner* 
i v. 
Peta Bapayya and others .. Respondents. 


Contempt of Court—Proceedings pending before Court—Statements 
against published—-Grave offence —Punishable even if apology were tendered. 


“ Where the contémpt of Courfis of a very grave nature, the party im 
contempt may be punished į in spite of apology tendered. 


'. There is. nothing more incumbent upon Courts of justice than to- 
preserve their proceedings from being misrepresented; nor is there anything. 
of more pernicious consequence than to prejudice the minds of the public 


against persons concerned as partiés in causes, before the cause is finally 
heard. 


The s t. James’ s Buening Post case: Roach v. Garvan, A2 2 Atk. 469: 
26 E.R. 683, followed. ~ 


Rajah of Venkatagiri v, Rama Noidu, (1938) 2 L. J.81: LL.R. (1938) 
Mad. 545 referred to. : ae 


Petition under S.2o0f Act XII -of 1926, S. 151 of the 
Civil Procedure Code} ‘and S. 224 of the Government of ‘India 
Act, 1935, praying that in the circumstances stated in the 
affidavit filed therewith the High Court ‘will be pleased to- 
commit the respondents herein for contempt of Court. 


M. Appa Rao for Petitioner. 


B. Jagannadha Doss for S. Suryaprakasam and K. 
Venkatarama Razu for Respondents. 





* Crl. M. P. No. 247 a3 1938. 0, 2nd May, 1938. 
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The judgment of the Court was delivered by 

The Chief Justice.—This is an application to commit the 
three respondents for contempt of Court. The petitioner is the 
Mokhasadar of Kondaporava, Kistna District. The first 
respondent is the President of the West Kistna Congress 
Committee, the second respondent is the Secretary of that 
Committee, and the third respondent is said to be the printer 
of the pamphlet which is the subject-matter of this petition. 
Last year there was trouble between the petitioner and the 
ryots on his estate and he filed a complaint in the Court ot the 
Sub-Magistrate, Tiruvarur, alleging an offence under the Cattle 
Trespass Act against 26 of the ryots. It was said that they 
had rescued cattle which were being taken to the pound after a 
trespass. He also complained that the ryots had unlawfully 
interferedfwith the produce of his forests and were guilty of 
“turbulent acts endangering human, life and property’. In 
this connection he instituted proceedings under S. 144 of the 
Code of Criminal Procedure .against 11 ryots in the same 
Court. He also filed a number of applications under S. 74 of 
the Madras Estates Land Act. While these proceedings were 
pending a pamphlet was distributed containing the following 
statements :— i 


“ The Zamindars and Mokhasadars are oppressing in many ways the 
ryots in their village, since the success of the Congress in the elections. The 
sole cause for oppressing the ryots is that they voted for the Congress and 
helped to establish the Congress Government. 


a * x * * 


“ The Mokhasadar is oppressing the ryots in many ways by not granting 
pattas,to the ryots in relation to their lands even in their possession by not 
giving receipts for cists paid, by including in his house-farm lands the lands 
in possession of the ryots whenever he is displeased. 


“As the ryots have not submitted to the Mokhasadar who by not granting 
pattas to`the Kondaparava ryots who are suffering like this from a very long 
time, attempted to deprive them of their rights they are enjoying from of 
old, the Mokhasadar is now harassing those poor ryots illegally foisting upon 
the villagers a pound case (under Cattle Trespass Act) against 26 of them, a 
forest case against llof them, summary suits on 43 of them and a case 
against 3 of them for alleged murdering of a forest watcher and by fabricat- 
ing many such cases. f 


“ These poor ryots who are bent down by unbearable poverty fora very 
long time are unable even to protect! their rights again in these illegal cases 
setup bythe Mokhasadar. Therefore, we request the publicto render 
monetary and such other voluntary help in order that the rights of the ryots 


may be protected.” 
66 
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In the affidavit in reply the first respondent has taken 
objection to certain parts of the translation of this petition, 
which was supplied by the petitioner and for the words ‘‘ille- 
gally foisting upon the villagers” he would have substituted 
“has unjustly launched”. The senior Telugu Interpreter of 
the Court has been called before the Court and he says that the 
words used actually mean “unjustly concocted”. 


The first respondent as president of the Committee takes 
full responsibility for the publication of this pamphlet, and, 
recognising that the statements do amount to contempt of 
Court, has tendered an apology. The second respondent has 
stated that he had nothing todo with the drawing up of the 
pamphlet and that he was unaware of its issue. The third 
respondent says that he is not responsible as the printer, as he 
had let his press to another sometime before the pamphlet was 
printed. The learned Advocate for the petitioner has accepted 
the pleas of the second and third respondent and the case has 
proceeded against the first respondent alone. 


The contempt here is of a very grave nature. While these 
proceedings were pending the West Kistna Congress Committee 
issued this pamphlet accusing the petitioner of having delibe- 
rately launched false cases against his ryots and in other ways 
oppressing them and the first respondent acknowledges respon- 
sibility. In a recent case of a similar nature—Rajah of 
Venkatagiri v. Rama Naidui, I had occasion to refer to the 
observations of Lord Hardwicke in The St. James’s Evening 
Post case: Roach v. Garvan2, where he said that: 

“Nothing is more incumbent upon Courts of justice, than to preserve 
their proceedings from being misrepresented; nor is there anything of more 
pernicious consequence, ‘than to prejudice the minds of the public against 
perons concerned as parties in causes, before the cause is finally heard.” 

And I would add, as I added in the previous case it is no 
excuse to urge that the minds of the trial Judge would not be 
affected by the state ments. 


The offence here is so grave that we consider we should 
not be doing justice if we accepted the apology of the first 
respondent and let the matter rest there. We consider that 
this is a case in which a fine should be inflicted, and we direct 


1. (1938) 2 M.L.J.-81: LL.R. (1938) M. 545, 
2. (1742) 2 Atk. 469: 26 E.R. 683. 
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the first.respondent to pay a fine of Rs. 250 within 10 days, 
, failing which he will undergo simple imprisonment for a period 
of one month. He will also pay the.costs.of the petitioner 
_ which we fix at Rs. 100. 
K.C. ae Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice ABDUR RAHMAN. 


Shahabuddin Sahib . .. Petitioner* (Defendant) 
OO Ue: , ; 
Tota Venkatachalam Chettiar .. Respondent (Plaintiff). 


Negotiable Instruments Act (XXVI of 1881), S.9--Holderin due course 
—Promissory note—‘Payable’ on demand—If matures on date of execution— 
Consideration legal but motive for executing the note illegal~If vitiates the 
note. : 
One A owed some money to G.. In respect of that G had obtained two 
decrees against 4. The defendant S was'an agent for collection of G. He (S) 
felt that A could give some useful evidence in a suit which he intended to file 
againsta third person. A and S therefore entered into an arrangement under 
which S$ agreed to discharge the debts due to G by A and 4 agreed to depose 
in favour of S. But S was not able presently to pay off G. He (S) therefore 
paid a portion and for the balance due from 4 under the decrees, he (S) 
executed a promissory note on 29th August, 1935, payable on demand to G. 
Thereupon G certified satisfaction of the decrees. As the money was not 
paid, G sent a notice dated 7th September, 1935, calling on him to discharge the 
note by the 15th September, failing which, it was meritioned in the notice that 
the promissory note would be assigned. Though time was given till 15th, the 
note was actually assigned to the plaintiff on the 14th itself. Ina suit by the 
assignee on the promissory note, it was contended among others that firstly 
the note had matured before assignment onthe grounds (i) that the note 
being one’ payable on demand, it matured on the date of execution itself and 
(ii) that there was a demand on 7th September before assignment and there- 
fore the assignee was not a holder in due course and secondly that the note 
was for an illegal consideration and therefore unenforceable. 


Held, (i) an on demand promissory note does not always mature on the 
date of the note itself. The date of its maturity will depend upon the circum- 
stances of each case. One of the safe guides will be to ascertain if a demand 
has been made and refused. 


(ii) The promissory note was assigned before the 15th September, date 
fixed for complying with the demand for payment. The note had not there- 
fore matured before assignment and the plaintiff was therefore a holder in 
due course. 

(iii) A promissory note executed in consideration of giving evidence is 
tnenforceable. But the consideration here is A’s release from the decretal 
debts which is a good consideration. Motive for executing the promissory 
note and G’s knowledge of the motive will not vitiate the transaction. 





* C, R. P. No. 480 of 1936, 22nd April, 1938. 
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Petition under S..25 of Act IX of 1887; praying the High 
Court to revise the decree of the Court of Small Causes at. 
Trichinopoly in S. C, S. No.-.3626 of ee 

B. Pocker for Petitioner. 

' S. Amudachari for Respondent. 

The Court delivered. the following. . ne a 

J UDGMENT. _The facts which had led up to this revision 
may be briefly stated! One Anthonimuthu owed some money 
to’ Ghandprakasani Pillai for which the latter had secured: two: 
decrees against the former. The defendant was an agent to the 
aforesaid Gnanaprakasam Pillai for the purpose of collecting 
his outstandings. . When he went to realise the debts due to 
Gnanaprakasam Pillai he discovered that Anthonimuthu could 
give useful évidence in a case which he intended to institute 
against some third person, with whom I am not concerned here. 
An arrangement was thus arrived at between the defendant on 
the one hand and Anthonimuthu on the other, under which the 
latter promised to depose in the defendant’s favour and the 
former agreed to discharge the debts due to Gnanaprakasam 
Pillai by the latter. .It appears that the defendant was not. in 
a position to pay the debts due to Gnanaprakasam Pillai at the 
moment. He consequently paid a sum of Rs. 100 only in cash 
and after deducting Rs. 50 which would have been due to him 
for. his commission: on realisation of the debts due from 
Anthonimuthu, he executed a’promissory note on 29th August, 
1935 (Ex. A) in favour of Gnanaprakasam, for Rs.’ 580. 
Gnanaprakasam agreed to.this and released Anthonimuthu 
from his decrees and ‘certified payment to the Court.- Gnana- 
prakasam then served the defendant with a notice on 7th 
September, 1935 (Ex. 1) under which he was ‘asked to discharge 
his liability by the 15th of September, failing which, it was so 
mentioned in the notice, the promissory note would be assigned. 
It appears, however, that the promissory note was assigned 
in favour of the plaintiff a day before the time ‘given’ in the 
notice for payment, ie, on ‘14th ‘September, 1935 and ‘the 
assignee filed this suit on its basis, which was decreed by the 
lower Court. The defendant has now come up to this Court 
and has urged the dismissal of the suit on the grounds that the 
plaintiff was not a holder in due course and inasmuch as the 
promissory note was executed for an illegal consideration, it 
could not be enforced in a Court of Law. 
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Three reasons were given by Mr. Pocker to show that the 
plaintiff was not.a holder in due course; (1) that as the pro- 
anissory note was payable on demand, it should be deemed to 
have matured on,the. date on which it was executed and an 
assignment on a subsequent. date would; not place the plaintiff 
in a position better than that of his assignor; (2) as a demand 
was made by Gnanaprakasam Pillai on 7th September, 1935, an 
assignment subsequent to that date could. be of no avail to the 
plaintiff, who would be subject to such equities as existed at the 
time of transfer; and (3) as a notice of -dishonour was given 
by the defendant.to Gnanaprakasam Pillai on 13th September, 
the holder took the instrument subject to the vice with which 
the bill was.tainted at the time of the transfer. 


The learned Counsel for ‘the petitioner has placed his 
reliance on S. 9 of the Negotiable Instruments Act in support 
‘of ‘his first objection. It is true that the languageof the section 
lends some support to the argument advanced by him; but I do 
not think it would be seriously contended that the promissory 
notes, which are payable on demarid could not be negotiated in 
such a manner as to make their holders ‘to be holders in due 
course under any circumstances. It would come as a. rude 
-shock to the commercial community in India, if they discovered 
that the legal ‘position in regard to ‘such promissory notes 
happens to be what has been contended for before me. The 
-contention raised by Mr. Pocker is based on-the supposition 
that promissory: notes of this kind must be taken to have 
‘matured on the date on which they are executed. The date-on 
which limitation would start in regard to these notes could not 
tbe a safe guide to come to a conclusion that even for this pur- 
pose they should be presumed to have matured on the date on 
which they were executed: There.is nothing in the Negotiable 
Instruments Act which would warrant such a conclusion. On 
the contrary, the ordinary presumption. under S. 118 (d) of 
the Negotiable Instruments Act is that -every transfer of a 
Negotiable Instrument was made before its maturity and there 
is no reason why this presumption should not be extended to 
promissory, notes which are payable on.demand. I am there: 
fore of the opinion, that for this purpose .a promissory note 
which is payable on demand cannot be regarded as -having 
-matured on the date on, which it came into existence: The 
date,of its maturity. would, I-feel, depend upon the circum 


Shahabud- 
din Sahib 


v. 
Venkata- 
chalam 
Chettiar. 


Shahabud- 
din Sahib 


uv 
Venkata- 
chalam 

Chettiar, 


526 THE MADRAS LAW JOURNAL REPORTS. [1938 


stances of each case. In the case of sucha promissory note, as 
has been mentioned above, one of the safe guides would be to 
ascertain if a demand had been made and refused. The length 
of the time for which the promissory note has not been paid 
would also be a relevant factor in order to ascertain if the pro- 
missory note was a stale one. If it has been in the hands of 
the holder for an unreasonable length of time, the transferee 
may be considered to be put on enquiry, but if there is 
nothing which may give any legitimate cause for suspicion, 
the ordinary presumption referred to above would have to be 
raised in his favour. The date of the execution of the pro- 
missory note in suit and the date of its transfer to the plain- 
tiff are therefore material and it is highly improbable that the 
plaintiff could suspect that during an interval of sixteen days, 
which had passed between the date of the execution of the 
promissory note and its transfer to the plaintiff, a demand. 
was made by his assignee and refused by the defendant. I 
would therefore hold that the promissory note in suit could 
not be considered to have matured on the date on which it 
was transferred to the plaintiff. 

As for the second reason which has been urged by the 
learned Counsel on behalf of the petitioner, it appears that the 
demand was made by Gnanaprakasam Pillai under which the- 
defendant was asked to pay his dues on or before the 15th 
September, 1935 (Ex. I). The promissory note was, as stated: 
above, assigned on 14th September and the mere fact of the 
demand would not be sufficient to enable me to hold that it 
had matured before the expiry of the time given for payment.. 
Moreover there is no evidence,, on the record from which I 
could infer that the plaintiff bad any knowledge of the 
demand made by Gnanaprakasam Pillai on 7th September,. 
1935. 

As for the third reason, the notice of dishonour by the- 
defendant to Gnanaprakasam Pillai had not been produced on 
the record and no secondary evidence of the same has been: 
given. But from Gnanaprakasam Pillai’s reply to that letter 
which is on the record (Ex. II-a) it appears that it was deliver- 
ed to him on 16th September, 1935. The notice of dishonour 
must therefore be deemed to have been conveyed to 
Gnanaprakasam Pillai on that day and not earlier; but as. 
pointed out above the promissory note had already been trans- 
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ferred on, l4th, September, -1935.', This. coritention must also 
be repelled. igs <2 é 


The result is that the plaintiff would not be affected in the 
circumstances by S. 59 of the Negotiable Instruments Act. 
He has been found by the lower Court.to be an indorsee for 
consideration and there is nothing on the recotd to show that 
he had any cause to believe the existence of any defect in the 
title of the assignor. He must therefore be presumed to be a 
holder in due course as defined in S. 9 of that Act. 


The next ground which has been urged on behalf of the 
petitioner is that the promissory note was for an unlawful 
consideration. The petitioner’s learned counsel has relied on 
Seshanna Chetty v. Ramaswamt Chetty! and Adiraja Chetty 
v. Vittil Bhatta? in support of his contention. There 
is no doubt that a promissory note executed in consideration 
of giving evidence is unenforceable—whether the statement 
which a person may have promised to give be either true or 
false. There would be no consideration if the evidence 
which he had undertaken to give be true, as it would then be 
a promise to perform a public duty which he is bound by law 
to discharge; but if the evidence be false the consideration 
would be positively vicious and illegal. In the first case 
‘there would be no consideration at all and in the latter case 
the consideration would be unlawful. It has therefore been 
urged that the consideration for the promissory note in suit 
being either non-existent in the eye of law or being illegal, 
the transfer of thé same would be void and would confer 
no title in the plaintiff to recover. Mr. Pocker'has cited two 
English cases, Pearce v. Brooks’ and Cannan v. Bryce, and 
a Madras case’ Pannichand v. Nanoo Sanker Tawkers 
to substantiate his contention. They are authorities for the 
proposition that any one who contributes to the performance 
‘of an illegal act with a knowledge that the subject-matter of 
his contract is intended to be illegally applied cannot recover 
on the contract. This proposition may be correct and even 
incontrovertible so far as it goes. But the question is, if it 
has any application to the facts of the case. 





1. (1868) 4 M.H.C.R. 7. 2. (1914) M.W.N. 322. 
3. (1866) 1 Exch. 213. 
4. (1819) 3B. & Ald. 1797 106 E.R. 628. 
5. (1908) 18 M.L.J. 456. 
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It. has been found by the lower Court that the money ` 
was due to Gnanaprakasam Pillai for which decrees had 
already been passed in his favour and which were certified by 
him, as a’decree-holder to. have been duly satisfied on the 
receipt of the promissory note executed by the defendant. 
Anthonimuthu’s release from the decretal debts would undoubt- 
edly furnish a good consideration for the promissory note in 
suit. The question then is if, as found by the lower Court, 
Gnanaprakasam’s knowledge of the defendant’s motive for 
executing the promissory note would vitiate the transaction, 
It is clear that Gnanaprakasam was not to benefit by the con- 
tract entered into between Anthonimuthu and the defendant. 


‘J have already held that. the consideration which had emanated 


for Gnanaprakasam, namely, the release of Anthonimuthu from 
his decretal debts, was a valuable one. The object of the 
contract in substituting the defendant for Anthonimuthu 
cannot- be said to be illegal. If the object and consideration 
are legal, the contract cannot be avoided under S. 23 of the 
Indian Contract Act. Gnanaprakasam’s knowledge- of -the 
defendant’s motive in executing the promissory note cannot be 
held to make it unenforceable at his instance. Motive should 
not be confused with the object and consideration of a con- 
tract. They are essentially different. If the object and consi- 
deration, are found to be legal and valuable, the transaction 
cannot be avoided simply because the promisee happens to 
know the reason for which the defendant promisor had exe- 
cuted the promissory note in his favour. As pointed out by 
Mukerjee, J., in Dehra Dun Electric Tramway Company v. 
Oficial Liquidators! : 


“ A contract cannot be vitiated, as a eeltateval contract happens to be 
unenforceable at law.” 

It would therefore follow that even if ‘Anthonimuthu had 
agreed to give false evidence in favour Of the defendant, 
the illegality of the consideration of the contract between 
Anthonimuthu and the defendant would not affect the validity 
of the transaction between the defendant on the one hand and 
Gnanaprakasam Pillai on the other. There is nothing on the 
record to show that Gnanaprakasam Pillai was a party to this 
arrangement between Anthonimuthu and the defendant. Nor 
has it been proved or found: that: Gnanaprakasam knew that 





1. (1929) ILR. 52.All, 406. 
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the evidence to be given by Anthonimuthu ' was false. 4 
priori the same result would follow if the evidence which 
Anthonimuthu had agreed to give were true, as in that case 
there would be no consideration for the contract but this would 
not affect the legality of the contract between the defendant 
and the promisee. 

Let me consider the case from a different point af view. 
It has been held in Wild v. Simpson! that the consideration 
would be’ considered to be contaminated with illegality if the 
plaintiff requires any aid from the illegal transaction to 
establish his case. Let me see if the plaintiff or his assignor 
Gnanaprakasam Pillai would be required to establish the 
nature of the contract between Anthonimuthu and the defen- 
dant in order to succeed on the promissory note executed by 
the defendant in Gnanaprakasam’s favour. It is obvious that 
he would not be required so todo. Judging from this test 
also, the promissory note in suit cannot be held to be contami- 
nated with an illegality. 

Moreover, under S. 120 of the Negotiable Instruments 
Act, the defendant who is the maker of the promissory note in 
Suit cannot be permitted to deny its validity as against the 
plaintiff who has been held to be a holder in due course. 

In addition to this, since the plaintiff has been found to 
be a holder of the promissory note for consideration, he would 
be entitled to recover the amount either from his transferor 
or any: prior party, which would in this case include the 
defendant. - ; 

For the foregoing reasons, the revision fails and is 
dismissed with costs. 


S. V. V. - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present iMr. Justice STODDART. 





Ponnambala Mudali - .. Petitioner* (Petitioner). 


Civil Procedure Code (V of 1908), O. 21, r. 86—Deposit of whole 
purchase money ordered to be forfeited—Order wrong—JInitial deposit to be 
forfeited—Procedure of. 


Under O. 21, r. 86 of the Civil Procedure Code only the initial deposit of 
25 per cent. could in any case be forfeited. But along with the balance of 





1. (1919) 2 K.B. 544. 
*C,. R. P. No. 1577 of 1937. | 22nd April, 1938. 
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purchase money should also be deposited the cost of the general stamp to be 
affixed to the sale certificate. Otherwise the Court has jurisdiction to- 
order the forfeiture of the initial deposit. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsiff 
of Tindivanam dated 17th May, 1937 and made in M. P. 
No. 447 of 1937 in S. C. S. No. 1215 of 1935 on the file of 
the Court of the District Munsiff of Tiruvannamalai. 

T. E. Ramabhadrachariar and K. Rama Aiyangar for 
Petitioner. 


The Government Pleader on behalf of Government. 
The Court delivered the following 


Jupcment.— Petitioner bought some property in court- 
auction. 

The whole of ithe purchase money paid by him was. 
forfeited under r. 86 of O. 21, Civil Procedure Code. He 
now asks me to revise the order of forfeiture. Only the initial 
deposit of 25per cent. could in any case be forfeited. To that 
extent the District Munsiff’s order is wrong. As for the initial 
deposit the District: Munsiff certainly had discretion to order 
its forfeiture since the party had not, along with the balance 
of the purchase money deposited, the cost of the general stamp. 
to be affixed to theisale certificate. But having regard to the 
fact that the new rule requiring payment of the cost of the 
stamp was fairly recent having been in force for only six 
months and also to|the fact that the clerk of the Court who 
issued the Chellan should have drawn the petitioner’s attention 
to the new rule and asked him to pay the small sum necessary 
to defray the cost of the Stamp; I think the Court need not 
have ordered forfeiture of the initial deposit and though this. 
is a case in which ithis Court would not ordinarily interfere 
I think it is right that the District Munsiff’s order be set aside- 
and that the whole sum including the 25 per cent. initial deposit 
be returned to the petitioner subject to such deductions as are 
prescribed. : 


Both parties do bear their own costs of this petition. 


K. C. ; —— Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. JUSTICE LAKSHMANA Rao. 
The District Magistrate of 


Kurnool .. Referring Officer* 
v. 
Chandra Thirumal Reddy 


and others .. Respondents (Accused in P. R. 
; No, 1 of 1938, on the file of 
the Taluk Magistrate of 


Koilkuntla). 
Criminal Procedure Code (V of 1898), S. 528—A pplication under—Power Be 
of Magistrate to award costs. enue 
A Magistrate has no power to award costs in applications under S. 528, of Kurnool 
Criminal Procedure Code. a. 
Chandra 


Case referred for the orders of the High Court, under — Thirumal 
S. 438 of the Criminal Procedure Code, by the District Reddy. 
Magistrate of Kurnool in his letter, dated 12th June, 1938— 
R. C. No. M-1-1731 of 1938. 
The Public Prosecutor on behalf of the Crown. 
Accused not represented. 
The Court made the following 
Orver.—-The view of the Joint Magistrate is untenable 
and he has no power to award costs in applications under 
S. 528 of the Code of Criminal Procedure. 
The reference is therefore accepted and the order as to 
costs is set aside. The amount if levied will be refunded. 
B. V. V. Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction.] 
Present:—Sir Atrrep Henry LioneL Leacu, Chief 
Justice AND MR. Justice MADHAVAN Nair. 





Laldas Lakshmi Das and another .. Appellantst 
(Defendants) 
v. 
J. D. Italia : -. Respondent 
(Plaintiff). 


Agreement—Provision for private arbitration—Breach of agreement— 
Allegation of fraud—Application by injured party to Court to decide th” 


* Cr. R. C. No. 428 of 1938. 12th July, 1938, 
(Case Refd. No. 13 of 1938). 
$0.8. A. No. 31 of 1938. 6th May, 1938. 


Laldas 
Lakshmi 
Das 


V. 
Italia. 


Leach, Cs J. 
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issues—Discretion of C ourt to stay private arbitration and decide in open 
Court matters involving serious charges of fraud. 

Where by the terms of the respondent’s eraployment entered in a written 
agreement executed in Madras it was provided that in the event of any dis- 
pute arising under the agreement the dispute should be referred to arbitration 
in Bombay, and the appéllant subsequently invoked the arbitration clause by 
giving notice to the respondent to that effect and even went further by framing 
charges of fraud against him and the respondent naturally contended that the 
issue between the parties should be decided in open Court and not in private 
arbitration and demanded! stay of arbitration, and the Court which was peti- 
tioned ordered accordingly, 

Held, that the Judge who heard the application exercised the discretion 


vested in him properly, since the questions in issue involved serious allega- 


tions of fraudand the respondent had a right to ask the Court that matters 
affecting his honesty should be decreed in open Court. 


Russell v. Russell, (1880) 14 Ch. D. 471, followed. 

On appeal from the order of the Hon’ble Mr. Justice 
Gentle dated 18th March, 1938 and made in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
application No. 348 of 1938 in.C. S. No. 4 of 1938. 

V.T. Rangaswami Aiyangar and K. Ramaswami Aiyangar 
for Appellants. 

N. T. Shamanna for Respondent. 


+ 


The judgment of the Court was delivered by 


The Chief Justice —The appellants are a firm of merchants 
carrying on business,in Madras. For the period from the Ist 
August, 1936to the 31st July, 1937, the respondent acted as their 
“guarantee” broker in the purchase of groundnuts. The terms 
of the respondent’s employment were embodied in a written 
agreement, which provided that in the event of any dispute 
arising under the agreement the dispute should be referred to 
arbitration in Bombay. The respondent was to be responsible 
for the weight, quality and refraction of the purchases made 
by him in the moffasil and the appellants were to be at liberty 
to refuse any lot of inferior quality despatched to them by him., 
By refraction was meant allowance for dirt and damaged and 
half-damaged seeds. Thearrangement between the parties was 
that the respondent should issue certificates of quality before 
despatching goods to the appellants in Madras. On arrival of | 
the goods the appellants had them examined and if it was found 
that they were not of the quality stated by the respondent he 
was responsible for the difference in value. After the agree-. 
ment had been concluded differences arose with regard to the 
amount claimed by the respondent as his commission and: the 
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appellants accused the tespondent of having fabricated docu- 
ments with reference to the quality of goods supplied by him. 
On the 29th November, 1937, the appellants gave notice to the 
respondent of their intention to invoke the arbitration clause 
of the agreement, and on the 17th December their advocate 
wrote to the respondent’s solicitor informing him that they had 
nominated a gentleman residing in Bombay as their arbitrator 
and calling upon him to nominate his arbitrator within seven 
days. On receipt of this letter the respondent filed the suit out 
of which this appeal arises. His reason for doing so is that as 
there have been grave charges of fraud made against him—in 
fact the appellants went to the length of filing a criminal com- 
plaint against him—the questions of issue between him and the 
appellants should be decided in open Court and not in private 
arbitration proceedings. Accordingly he applied to the Court 
for an order staying the arbitration proceedings. On the other 
hand, the appellants applied for an order staying the suit 
pending the decision of the arbitration. These applications 
came before Gentle, J., on the 18th March, 1938. The learned 
Judge decided that this was a case which should be tried in 
open Court and he directed the arbitration proceedings to ‘be 
stayed. The appeal is from that order. 


The learned Advocate for the appellants properly concedes 
that the Court has discretion to stay the arbitration proceed- 
ings, but he says that this is not a case in which this discretion 
should be exercised in favour. of the respondent’s application. 
The sole question we have got to decide is whether the learned 
Judge exercised the discretion vested in him properly. Wehave 
no hesitation in holding that the discretion which he did exercise 
was exercised wisely. The questions at issue between the 
appellants and the respondent involve serious allegations of 
fraud, and the respondent has the right to ask the Court that 
matters which affect his honesty and integrity should be decided 
in open Court. In this connection I will quote a passage from 
the judgment of Jessel, M.R., in Russellv. Russelli to be found 
at page 476 of the report :— 

“Though I quite agree it is within the discretion of the Court to say, 
where one of the two partners desires it, that a dispute shall not be referred 


to arbitration, yet I must consider for a moment which of the two partners 
does desire to exclude arbitration. Does the party charging the fraud desire 





1. (1880) 14 Ch. D. 471. 


Laldas 
Lakshmi 
Das 
v. 
Italia, 


Leach, C. J. 


Laldas 
Lakshmi 
pas 


Ita alia. 
Leach; ( C.J. 


S$.Rm.M.Rm 
Ramanathan 
Chettiar 


v, 
Thakore 
Sahib of 
Limbdi. 


534 THE MADRAS LAW JOURNAL REPORTS. [1938 
it, or the party charged with the fraud desireit? Where the party charged 
with the fraud desires it, I can perfectly understand the Court saying, ‘I will 
not refer your character against your will to a private arbitrator’. It seems 
to me in that case it is almost a matter of course to refuse the reference.” 

These observations have full application here. There is 
no substance in this appeal and it must be dismissed with costs 
which will be taxed in the ordinary way. 


K. C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice MapHavaNn Nair anv MR. Jus- 
TICE STODART. 


S. Rm. M. Rm. Ramanathan Chettiar - 
late a minor by guardian Muthayi 
Achi alias Chittal Achi declared a 
major—vide Order dated 26th April, 
1932 on C.M.P. No. 2397 of 1932 tak 
and another | .. Appellanis® (Defen- . 
= o dants 1 and 5) 
v. 
His Highness Maharana Shri Dowlat 
Singjee, Thakore Sahib of Limbdi 
represented by his agent Mr. V. C. 
Gopalaratnam, Advocate, High 
Court, Madras and others .. Respondents (Plaintiff 
and Defendants 
Nos. 3 and 4). 


Mortgage—Equitable mortgage by deposit of title-deeds—Memorandum 
referring to prior agreement—Whether requires registration—Sub-mortgage 
of equitable mortgagee’s rights—Permissibility—Deposit of some title-deeds—~ 
Whether sufficient to ‘create equitable morigage—Non-registration of compul- 
sorily registrable document—Reference to prove collateral fact—Registration 
Act (XVI of 1908), Ss. 17 and 49—-Limitation Act (IX of 1908), Sch. I, Art. 132 
—Transfer of Property Act IV of 1882), Ss. 58 and 59—Practice—Relief not 
asked for in plaint—Power of Court to grant. 

In deciding the question whether a memorandum relating to a deposit of 
title-deeds is within S. 17 of the Registration Act the Court should consider 
whether the memorandum constitutes the agreement with reference to the 
deposit between the parties or if it is simply evidence of a fact from which 
the mortgage can be inferred. Where a memorandum provided as follows: 
“ We have pledged with you as equitable mortgage as agreed in our writing 
with you. . .'.” and the agreement of deposit of the title-deeds was 
shown to be of earlier date. 

Held, that the memorandum was merely evidentiary of a completed 
mortgage by deposit of title-deeds and that it did not require registration. 





* Appeal No. 104 of 1932. lst February, 1938. 
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Shaw v. Foster, (1872) 5 H.L. 321'; Kedarnath Dutt v. Shamloll Khettry, 
(1873) 11 B.L. R. (O.C. J.) 405; Pranjivandas Jagjivandas Mehta v. Chan 
Ma Phee, (1916) 31 M.L.J. 155: L.R. 43 LA. 122: LL.R. 43 Cal. 895 (P.C); 
Subramanian v. Lutchman, (1922) 44 M.L.J. 602: L.R. 50 LA. 77: LL.R." 50 
Cal. 338 (P. C.) ; Krishnayya v. Ponnuswamt Aiyar, (1923) 46 M.L.J. 295: 
I.L.R. 47 Mad. 398 and Sundarachariar v. Narayana Aiyar, (1931) 60 M.L.J. 
506: L.R. 58 I.A. 68: I.L.R. 54 Mad. 257 (P.C.), referred to. 

The mortgagee’s interest created by deposit of title-deeds can be sub- 
mortgaged by depositing the very title-deeds the deposit of which with him 
created his interest in the property. 

Fisher on Mortgages, 6th Edition, p. 18, Halsbury’s Laws of England, 
Vol. IT, p. 82 and Gurnam Kaur v. R.K. Banerjee, (1936) LL.R. 14 Rang. 522, 
referred to, 

A deposit of some of the title-deeds relating to a property is enough to 
create a valid equitable mortgage over the entire property if it was the inten- 
tion of the parties that the mortgage should be in respect of the entire pro- 
perty to which the documents of title relate. 

Wetherell, Ex parte, (1805) 32 E. R. 1141; Lacon v. Allen, (1856) 61 E. R. 
1024; Bhupendra Nath Basu v, Mt. Wajithunnissa Begum, (1917) 2 Pat.L.J. 293 
and V.E.A.R.M. Chettyer Firm v. A.K.R.M.M.K. Chettyar Firm, (1928) 
LL.R. 7 Rang. 28, referred to. 

A compulsorily registrable document, such as a document creating a 
mortgage by deposit of title-deeds, though unregistered and inadmissible as 
evidence of a transaction affecting the immovable property, can be admitted 
as evidence ofa collateral fact or for any collateral purpose; thus the 
acknowledgment of liability contained therein can be relied on to show that 
limitation was thereby saved. 

Varada Pillai v. Jeevarathnammal, (1919) 38 M.L.J. 313: L.R. 46 LA. 
285: LL.R. 43 Mad. 244 (P. C.); Venkataratnam v, Subba Rao, (1926) 
51 M.L.J. 410: LL.R. 49 Mad. 738 and Davindar Singh v. Mt, Lachhmi Devi, 
A.LR. 1930 Lah. 985, referred to. 


The Court can grant a relief which is not prayed for in the plaint but - 


which is not inconsistent with the facts of the case, provided the defendant 
is not placed at any disadvantage in the course of the trial by reason of the 
‘defect in the pleadings. 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in O.S. No. 1 of 1929. 

The Advocate-General (Sir A. Krishnaswami Aiyar), K. 
Umamaheswaran, M. Subbaroya Aiyar and T. S$, Krishna- 
murthy Avyar for Appellants. 

V. V. Srinivasa Aiyangar and C. V. Athmanathan for 1st 
Respondent. 

The judgment of the Court was delivered by 


Madhavan Nair, J—This is an appeal by defendants 1 
and 5 against the decree of the Subordinate Judge of Trichi- 
nopoly in O.S. No. 1 of 1929. 

The plaintiff in the suit is H.H. The Maharana Thakore 
Sahib of Limbdi. In the appeal the question is raised as to 
whether the plaintiff is entitled to a sale of the suit properties 
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in enforcement of hn alleged ‘sub-mortgage of an equitable 
mortgage by deposit of title-deeds, granted to him by the third 
defendant of the suit properties. These, called the Vadavoor 
lands, are situate in the Trichinopoly District. These and 
various other properties situated in Madras and Bangalore 
belonged to Messrs., Tawker & Sons, a well-known firm of 
jewellers in Madras. They mortgaged the title-deeds of all 
these properties to Messrs. Nagarseth & Sons, the third defen- 
dant in the present suit, in 1916 for a sum of over 18 lakhs of 
rupees borrowed from time to time for carrying on their family 
business. Exs. M, M-1 and M-2 are the documents which were 
deposited as the title-deeds of the properties. Of these Ex. M 
isonly a judgment and, strictly speaking, is not a title-deed. In 
August, 1922, Nagarseth instituted C.S. No. 3772 of 1922 in 
the Bombay High Court (Ex. D-4 being the plaint) against 
Messrs. Tawker & Sons(who were defendants 1, 2 and 3), for 
the enforcement of the equitable mortgage. This suit was not 
finally decreed till 1928. Meanwhile, on the 17th January, 
1925, Messrs. Tawker & Sons were adjudicated insolvents and 
the Official Assignee of Madras was made a party in that suit 
as the fourth defendant. In the course of the suit the present 
plaintiff was also made a party as the fifth defendant at the 
instance of the plaintiffs in that suit (the present third defen- 
dant)—see Ex. J dated 17th April, 1925—on the ground that 
they had made an “ equitable sub-mortgage”’ in his favour of 
the title-deeds of the immovable properties situate at Madras, 
Trichinopoly and Bangalore mortgaged to them. He then 
lodged what is called a counter-claim against Nagarseth & 
Sons for Rs. 18,23,517-6-3 which he averred was secured by 
deposit with him of the title-deeds mentioned in the plaint and 
he prayed that the properties covered by the title-deeds be sold 
and the proceeds applied in satisfaction of his debt. See Ex. N. 
It may be mentioned here that the third defendant used to. 
obtain moneys from; the present plaintiff for lending them to. 
the Tawkers. The! present defendants 1 and 2, the latter 
representing the P.M.A. Estate as receivers, claiming right to- 


the Vadavoor properties involved in the present suit as. 
purchasers of the same in the course of execution proceedings 
in C.S. No. 196 of 1921 on the file of the High Court of Judi- 
cature at Madras, applied on the 12th April, 1928, to be made 
parties in C.S. No. 3772 of 1922. Thereupon the present plaintiff 
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and the third defendant (fifth defendant and plaintiffs in 
the Bombay suit) agreed to omit from that suit their claim to 
the Vadavoor lands, the present suit properties, and to bring a 
suit for the same within three months in Madras. In the 
circumstances, the learned Judge declared that he made no 
order on the application (see Ex. O, dated the 18th June, 
1928); and defendants 1 and 2 were not made parties to the 
suit. The learned Judge stated in Ex. O that the plaintiff and 
the fifth defendant (that is, the Nagarseths and the present 
plaintiff) agreed to omit from their suit their claim as regards 
the Vadavoor village and to file a suit within three months ‘inter 
alia against the applicants) that is, defendants 1 and 2) to enforce 
their claim against the said Vadavoor village in the Court of 
local jurisdiction’. In July, 1926, shortly after his appearance 
in-the suit, an interim decree was passed by consent as between 
the Nagarseths and the present plaintiff. That decree (see 
Ex. L) directed the Nagarseths to pay him the sum of 
Rs. 19,26,232. No relief was granted with respect to the sub- 
mortgage, but it was decalred that: 

“This decree is without prejudice to the rights of the Sth defendant (the 
present plaintiff)to take proceedings on the equitable mortgage of the proper- 
ties in the Madras Presidency and to prove his claim in the insolvency 
against the estate of the first, 2nd and 3rd defendants (the Tawkers).” 

Ex. L-i is the copy of the amended decree passed in the 
Bombay suiton the 5th November, 1928 and in it the direction 
contained in Ex. O was repeated. It declared that for the 
amount due by Tawker & Sons to the Nagarseths, namely, 
Rs. 15,37,243, the Nagarseths were entitled to an equitable 
mortgage and a first charge on the lands comprised in the title- 
deeds with the exception of the lands in the Vadavoor village 
(the present suit properties) and it was declared that by virtue 
of the deposit of the title-deeds by the Nagarseths with the 5th 
defendant, the Rajah of Limbdi, the properties were validly 
mortgaged to the latter for the Nagarseths’ debt to him which 
had been already fixed at Rs. 19,26,232 by the previous consent 
decree; and lastly it was declared that in default of payment 
by the Nagarseths to the Rajah he would be entitled to a decree 
absolute for sale but without prejudice to hisown and Nagar- 
seths’ rights: 7 

“To institute a suit (that is, the right of the plaintiffs and the 5th defen- 
dant) against S. Rm. M. Rm. Ramanathan Chettiar and Messrs. Fraser & 


Ross, Receivers of the P. M.A. Estate of Madras (the present Ist and 2nd 
68 
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defendants) to enforce ‘their respective rights under the said mortgage as 
provided by the previous order of the 18th June.” (Ex. O.) 


Ten days after the decree in the Bombay High 
Court, the present plaintiff made an application in this Court 
sitting in insolvency for permission to buy all the mortgaged 
properties at a valuation of ten lakhs of rupees, agreeing to 
give credit for this sum in the mortgage decree and declaring 
his willingness to rank as an unsecured creditor for the balance 
of the amount. (See Ex. VI.) The Court thereupon authorised 
the Official Assignee , m was seized of the estate of Messrs. 
Tawker, to execute a sale deed in favour of the plaintiff con- 
veying all the properties. (See Ex. P dated 19th November, 
1928.) The conveyance by the Official Assignee to the plaintiff 
of the entire mortgage properties including the present suit 
properties was made on the 17th April, 1929, under Exhibit Q. 

In pursuance of his undertaking, see Ex. (O) the suit out 
of which this appealjarises was instituted by the plaintiff on 
the 8th December, 1928, for a declaration that heis the absolute 
owner of the plaint mentioned properties and that he is entitled 
to be in possession thereof. (See paragraphs 15 and 18 (a) of 
the plaint.) In cl.j(d) of paragraph 18 he prayed that if 
the Court should decide that defendants 1 and 2 had any right 
to redeem or otherwise the suit properties in respect of the 
mortgage in favour of the 3rd defendant and the plaintiff, it 
may determine and give proper directions “in respect of the 
working out of the relative rights of the respective parties.” 


As will be presently mentioned, the plaint was allowed to 
be amended by order of the Court dated 12th November, 1930 
(1. A. No. 1215 of 1930). 


We will now briefly refer to the rights alleged by the 
defendants 1 and 5 to the suit properties and their contentions 
with regard to the rights claimed by the plaintiff. Records 
show that the Ist defendant and P. M. A. (now represented by 
the 2nd defendant) had obtained a decree (preliminary decree 
dated 26th April, 1922, decree absolute for sale dated 18th July, 
1922) in C. S. No. 196 of 1921 against Messrs. Tawker’ & 
Sons for moneys advanced to them on a mortgage of certain 
properties not involved in the present suit and an order forsale 
had been made by the Court. During the course of execution 
proceedings the Official Assignee of Madras was made a party 
on the 16th February, 1925. As Tawker & Sons were not able 
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to pay the amount in time they applied for postponement of 
sale and obtained an extension of time for payment by giving 
by way of additional security the present suit properties and 
charging the same with the payment of the amount due under 
the decree. The Court extended the time making the present 
suit properties also liable for the decree amount if it was not 
paid in time. (See Ex. XIX dated 23rd July, 1923.) As the 
amount was not paid the suit properties were auctioned and 
purchased by the Ist defendant and P. M. A. in 1925, The 
sale was confirmed (see Ex. XX dated 31st March, 1926) and 
a sale certificate was issued in their favour on the 12th May, 
1926, (Ex. XX-a.) On the 12th April, 1926, as already 
stated, they applied to be brought on record in the Bombay 
suit. It may be mentioned here that in O.S. No. 762 of 1926, 
the partition suit in the P.M.A. family, Messrs. Fraser & 
Ross, the present 2nd defendant, were appointed receivers and 
hence they have been made a party to the present suit. The 
5th defendant having become entitled by purchase to the 
interest of the P. M. A. estate in the suit properties on 23rd 
January, 1930, was also made a party to the suit on 25th 
September, 1930. The 4th defendant to the suit is the Official 
Assignee of Madras. 


In their written statements defendants 1 and 5, claiming 
right to the properties in the manner indicated above denied 


the equitable mortgage and the sub-mortgage alleged by the’ 


plaintiff and their validity and contended that these were not 
binding on them. They also contended that the alleged mort- 
gages even if trueand valid were not binding on the entire 
extent of the suit properties. It was also contended by them 
that the suit was not maintainable and was barred by limitation 
and also under O. 2, r. ‘2, Civil Procedure Code. The 
other contentions raised by them are not material for this 
appeal. 


‘As many as 19 issues were raised in the case but in the 
appeal the appellants question the findings of the lower Court 
only with respect to six issues, these being issues 1, 2, 8, 9, 
10 and 11. Generally stated, issues 6, 7 and 17 raised the 
question whether the sale to the plaintiff of the suit properties 
by the Official Assignee of Madras the 4th defendant, on 
which a decree for possession is asked for by the plaintiff, 
(see paragraph 15 of the plaint) is valid and binding and to 
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what extent it will prevail against the sale in favour of 
defendants 1 and 2. On this point the lower Court recorded 
a finding against the plaintiff holding that the Official 
Assignee had no right to any of the plaint properties on the 
date of the sale by him and though he sold all of them to the 
plaintiff, the plaintiff can have no title to them. This finding 
has not been appealed against by the respondent and his 
learned Counsel has not pressed that claim in this appeal; and 
so, the only claim of the plaintiff to the suit properties that 
we are called upon to consider is that which is based on the 
alleged sub-mortgage of the equitable mortgage in his favour. 
This forms the subject-matter of issue 8. Issues 1, 2, 8, 9, 
10 and 11 referred to. above are as follows:— 

Issue 1; “Whether the plaint mentioned equitable mortgage in favour: 


of 3rd defendant is true and valid in respect of the plaint mentioned proper- 
ties and is binding on defendants land Zand 5 to any and to what extent.” 

Issue 2: “Whether the plaint mentioned in sub-mortgage in favour of 
plaintiff is true and valid.” 

Issue 8: “If not (if the plaintiff’s sale referred to in issue 7 is not valid), 
is the plaintiff entitled to enforce his claim, if any, under the plaint mentioned 
equitable mortgage to any and what extent against the plaint mentioned. 
properties in the hands of defendants 1 and 2?” 

Issue 9: “Is the claim set up in issue 8 in time?” 


Issue 10: “Is the claim setup in suit barred by O.2,r. 2, C. P. C. by 
reason of the filing of C. S. No. 3772 of 1922 of the Bombay High Court?” 


Issue 11: “Is the suit as framed not maintainable?” 

On the above issues the learned Subordinate Judge record- 
ed findings in favour of the plaintiff and passed in his favour 
the decree now appealed against by defendants 1 and 5, 
Under this decree the plaintiff was held entitled to get a sum 
of Rs. 1,25,062-4-6 for principal and interest up to the 30th 
April, 1932 and costs and it was declared that if the amount 
was not paid in the time fixed by Court the suit properties 
should be sold. 


The issues were framed on 8th November, 1929, but 
before the case was'actually taken up for trial the plaintiff 
filed in August 1930 LA. No, 1215 of 1930 for amending his. 
plaint. In paragraph 15 of the plaint the plaintiff stated that: ` 


“He is entitled to a declaration that he is the absolute owner of the plaint 
schedule properties and is also entitled to be put in possession thereof” 


the right being based on the purchase of the property 
from the 4th defendant the Official Assignee. Accordingly 
the Ist relief claimed in his plaint (see paragraph 18-A) is for 
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a declaration that he is the full owner of the plaint-schedule 
lands. The equitable mortgage in favour of the 3rd defen- 
dant by Tawker & Sons and of the sub-mortgage by the latter 
in his favour were mentioned by the plaintiff in paragraph 3 
of the plaint. In paragraph 13 he asserted his own rights as 
well as the rights of the 3rd defendant to the suit properties 
based on their respective mortgages as against the claim of the 
lst and the 2nd defendants, and in clause (d) of paragraph 18 
he prayed the Court to give directions in respect of the work- 
ing outof the relative rights of the respective parties in case 
the Court should decide that defendants 1 and2 had as charge- 
holders “any right to redeem or otherwise in respect of the 
mortgage in favour of the 3rd defendant and the plaintiff.” 
In the amendment application the plaintiff stated that he 
should be given relief with respect to the suit properties as 
the holder of the sub-mortgage which he had alleged, the 3rd 
defendant had given him of the - suit properties. He prayed 
for permission to add a new paragraph to the plaint as 
paragraph 15-a and to amend cl. (d) of paragraph 18 by 
inserting in it suitable words to describe clearly the nature of 
the relief claimed by him. The new paragraph and the 
words sought to be introduced in the relief portion are as 
follows :— 

Para. 15-A: “Incase it be held that the sale by the 4th defendant to the 
-plaintiff does not pass any title the plaintiff is entitled to the mortgage decree 
for sale of the undermentioned properties for realisation of a sum of one 
lakh of rupees, being a proportionate part of the mortgage amount due on 
the under-mentioned properties,” 

In cl. (d) of paragraph 18 he sought to add after 
the words “in favour of the 3rd defendant and the plaintiff” 
and the words ‘such rights, etc.,’ the following: 

“The undermentioned properties may be ordered to be sold for realisa- 
tion of a lakh of rupees out of the mortgage money due on the undermention- 
-d properties together with subsequent interest and costs and such right.” 

The amendment was opposed but it was allowed by the 
learned Judge. A petition to revise this order of amendment 
filed by the present appellants (C. R. P. No. 163 of 1931) 
was dismissed by the High Court on the 9th February, 1931, 
with the remark ‘I see no reason to interfere.” The question 
whether this amendment was proper will be considered by 
us in. dealing with the question whether ee suit is maintain- 


able. 
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We will now proceed to consider the various questions 
in order. ‘The first ‘question is whether the plaint mentioned 
equitable mortgage in favour of the 3rd defendant is true 
and valid; or in other words, whether there is any equitable 
mortgage capable of legal proof having regard to the fact that 
there was a written memorandum (to which reference will be 
made presently) relating to the matter which was not registered 
under the Registration Act. 


Evidence shows that Tawker & sons had pledged their 
jewels with various firms and persons. In order to redeem 
them they entered into an agreement with Nagarseth & Sons, 
the 3rd defendant, and obtained advances of moneys from 
time to time. As security for the advances it was agreed 
that Nagarseth & Sons were to have pledge of the jewels to be 
redeemed and that: immovable properties should also be 
given as collateral security by way of deposit of title- 
deeds. On this understanding, which .was oral, various 
sums of money were advanced from the middle of June, 1916, 
to the Tawkers by the Nagarseths. Ex. XVIII is a letter 
written by the Tawkers to Nagarseth & Sons on the 17th June, 
1916, in which after acknowledging that they have received 
Rs. 75,000, they agreed to deposit title-deeds relating to 
immovable properties. Ex. XVIII-A shows that on the 19th 
June, a sum of Rs. 80,000 was advanced and the Tawkers 
agreed to give collateral security by deposit of title-deeds. 
Ex. XVII, a letter dated the Ist July, 1916, refers to these and 
other payments of Rs. 80,000 (29th June, 1916) and Rs. 5,400 


“(1st July, 1916) all of which were made between the 17th 


June, and the Ist July, 1916. On or after 9th September, 1916, 
a written agreement was executed by Nagarseth & Sons and 
Tawker & Sons embodying the terms of the oral agreement of 
June, 1916. (The document bears no date but the stamp on 
which it is engrossed bears the date 9th September, 1916.) It 
makes reference to the previous loans and to the deposit of 
title-deeds as security and states that these loans must be 
considered to have been made under the terms of this agree- 
ment and fixed 11 lakhs of rupees as the limit of the advance. 
The plaintiff’s case is that in pursuance-of the oral agreement 
between the parties in June, these moneys were advanced from 
time to time and-the title-deeds were deposited subsequently 
and that Ex. H is a subsequent formal document evidencing 
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the original understanding. The first deposit of: title-deeds 
was made in June, 1916 and the deposit was completed by the 
end of June—prior to the Ist July, 1916. The agreement and 
the deposit of title-deeds before Ist July, 1916, are proved by 
the evidence of P. Ws. 3, 4 and 5 particularly the evidence of 
P. Ws. 4 and 5 whose testimony on these points has been 
accepted by the lower Court for cogent reasons. We have 
been taken through their evidence and we see no reason to 
reject the same. P. W. 3 is the broker who negotiated the 
loan. P. W. 4 was the manager of the third defendant’s firm. 
He is an advocate of the Bombay High Court, a member of the 
Bombay Municipal Corporation and a member of its Standing 
Committee and is also the trustee of the City and Bombay 
Improvement Trust. P.W. 5 is Kasthuribhai Nagarseth, a 
partner. He states that the agreement of advance was originally 
oral, that it was subsequently reduced to writing, that the title- 
deeds were given to him in the last week of June, 1916, and 
that he handed them to his manager P. W. 4 to put them 
into the safe. The argument of the appellant on the point is 
not so much that the evidence of these witnesses should not be 
believed as that that evidence being oral is inadmissible, having 
regard to the unregistered written memorandum executed by 
the parties which for want of registration cannot be accepted in 
evidence under the Registration Act. The decree in C. S. 
No. 3772 of 1922 on the file of the Bombay High Court was 
obtained by the third defendant against Tawker & Sons on 
the basis of the equitable mortgage. (See Ex. L-1.) This no 
doubt is notevidence against defendants 1, 2 and 5 who were 
not parties to that suit, but it is an instance in which the right 
now claimed and set up was recognised by the Court. Apart 
from the oral evidence, the most direct evidence to prove the 
equitable mortgage is Ex. D-14. 


Ex. D-14 is a memorandum dated Ist July, 1916, given by 
the Tawkers to Nagarseth & Sons. It runs as follows:— 
“We have pledged with you as equitable mortgage as agreed in our 
writing with you: 
(1) Vadavoor village properties, papers worth Rs, 3,00,000. 
(2) Pallikarney property, papers worth Rs. 1,00,000. 
(3) Bangalore bungalow worth Rs. 45,000. 
(Sd.) T. R. Tawker & Sons. 
Ist July, 1916. 
To 
Messrs. Nagarseth & Sons, Bombay.” 
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It is:signed ‘T, R. Tawker & Sons’. The first item of 
property referred torin it is the present suit property. Exs. M, 
M-1 and M-2 are the three title-deeds alleged to have.been 
deposited: with Nagarseth & Sons in respect of these properties. 


Under S. 58 (F) of the Transfer of Property Act, a 
transaction called a mortgage by deposit of title-deeds can be 
created by a- person by delivering to a creditor or his agent 
documents of title to immovable property, with intent to 
create a security thereon. S. 59 provides that: ` 

“ Where the principal money secured is one hundred rupees, or upwards, 
a mortgage other than a mortgage by deposit of title-deeds can be effected 
only by a registered ingtrument signed by the mortgagor and attested by at 
least two witnesses.” 

The equitable mortgage in the present case took place in 
Bombay and does not require registration under the provisions 
of the Transfer of Property Act. 


Under S. 17 of the Registration Act, registration is 
required of (a) instruments of gift of immovable property; 
(b) other non-testamentary instruments which -purport or 
operate to create, declare, assign, limit or extinguish whether 
in present or in future, any right, title or interest, whether 
vested or contingent, of the value of one hundred rupees and 
upwards, to or immovable property. By S. 49 of the Act it 
is provided that: | 

“No document required by S. 17 or by any provision of the Transfer of 
Property Act, 1882, to be registered shall, (a) affectany immovable property 
comprised therein, or (b) confer any power to adopt, or (c) be received as 
evidence of any transaction affecting such property or conferring such power, 
unless it has been registered.” 

The learned Counsel for the appellant argues that in the 
present case the memorandum Ex. D-14, is in itself the equitable 
mortgage, that, having regard to Ss. 17 and 49 of the Registra- 
tion Act it is void, inasmuch as it was effected by an instru- 
ment which was ‘admittedly not registered, and that oral 
evidence is not admissible as the memorandum constituted the 
contract between the parties (S. 91 of the Evidence Act). On 
the other hand the, respondent’s learned Counsel argues that 
the act of deposit which constitutes the equitable mortgage 
was not effected by Ex. D-14, that it is merely a memorandum 
of the completed transaction of mortgage, that it does not 
therefore require registration and that in the circumstances 
oral evidence is admissible to prove. the deposit. | 
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The question we have to consider is whether Ex. D-14 
having. regard to its construction and the circumstances in 
which it came into existence, is an instrument, within the 
meaning of S. 17 of the Registration Act, which purports or 
operates to create or declare, whether in present or in future, 
any right, title and interest, whether vested or contingent, in 
the suit properties, which are admittedly over the value of 
Rs. 100. 


Various cases were brought to our notice to explain the 
principles that should be applied in deciding this question. We 
will refer only to a few of the more important of these deci- 
sions. In the leading case of Shaw v. Fosteri, Lord Cairns 
observed: 


“ Although it is a well-established rule of equity that a deposit of a docu- 
ment of title without more, without writing or without word of mouth, will 
create in equity acharge upon the property referred to, I apprehend that 
that general rule will not apply, when you have a deposit accompanied by an 
actual written charge. In that case you must refer to the terms of the 
written document, and any implication that might be raised, supposing there 
was no document, is put out of the case and reduced to silence by the 
-documents by which alone you must be governed.” 


In Kedarnath Dutt v. Shamlall Khetiry2, Couch, C. J., 
said: 


“ The rule with regard to writings is that oral proof cannot be substitut- 
ed for the written evidence of any contract which the parties have put into 
writing. And the reason is that the writing is tacitly considered by the 
-parties themselves as the only repository, and the appropriate evidence,.of 
their agreement. If this memorandum was of sucha nature that it could be 
treated as the contract for the mortgage, and what the parties considered to 
þe the only repository and appropriate evidence of their agreement, it would 
be the instrument by which the equitable mortgage was created, and would 
come within S. 17 of the Registration Act.” 


In Pranjivandas Jagjivandas Mehta v. Chan Ma Phee3, the 
Privy Council laid down the law as follows: 


“ The law upon this subject is beyond any doubt: (1) Where titles of 
‘property are handed over with nothing said except that they are to be security, 
‘the law supposes that the scope of the security is the scope of the title. (2) 
Where, however, titles are handed over accompanied by a bargain, that 
‘bargain must rule. (3) Lastly, when the bargain is a written bargain, it, and 
it alone, must determine what is the scope and extent of the security.” 


‘Applying the principles laid down in these cases, Lord 
LL LALLA LALLA LALLA LA LLAALLLLALLLLLLLLLLLLLLLLALAAALAA AAA aaan, 
1. (1872) 5 H.L. 321 at 340. | 
2. (1873) 11 B.L.R. (0.C.J.) 405. 
3, (1916) 31 M.L.J. 155: L.R. 43 LA. 122: LL.R. 43 Cal, 895 at 900 (P.C.). 
69 
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Carson said in Subramanian v. Lutchmani, the test is: 


“ Did the document constitute the bargain between the parties, or was. 
it merely the record of an already completed transaction?” 


As observed by Sir Walter Schewabe, C.J. (with whom 
Ramesam, J., concurred) in Krishnayyav. Ponnuswami Atyar? : 
“ Tf it constitutes the bargain, then, on the well-known rule that, where 
contracts are reduced to writing, you cannot give parol evidence of their 
contents. In order to prove the mortgage, the plaintiff would have to 
attempt to put in as evidence the document and, if it is a mortgage docu- 
ment, he would be precluded from so doing by the Transfer of Property Act 
and under the Registration Act. The question in each case, which it is. 
difficult to decide, is whether or not the document does constitute the 
bargain, or is merely a record of a completed transaction.” 

In affirming the judgmentof this Court, the Privy Council 
in Sundarachariar v. Narayana Aiyar8 referred to Subramanian 
v. Lutchmani and observed as follows: 

“ While their Lordships do not think that the language of Lord Carson 
conveys or was intended to convey the meaning that no memorandum relat- 
ing to a deposit of title-deeds canbe within S. 17 of the Registration Act, 
unless it embodies all the particulars of the transaction of which the deposit 
forms part, their Lordships are of opinion that no such memorandum can be 
within the section unless on its face it embodies such terms and is signed 
and delivered at such time and place and in such circumstances as to lead 
legitimately to the conclusion that, so far as the deposit is concerned, it con- 
stitutes the agreement between the parties.” (The Italics are ours.) 

Shortly stated, the question we have to consider is, does 
Ex. D-14 constitute the agreement with respect to the deposit 
between the parties, or is it simply evidence of a fact from 
which the mortgage could be inferred? The document states. 
that the executants have pledged as agreed upon in their 
writings, papers relating to the properties mentioned in it. 
The question arises, when was the pledge made, was it con- 
temporaneous with the execution of the document or was it 
before or after. It appears to us having regard to the langu- 
age used, that the pledge must have been made at a date 
anterior to the execution of the document; in other words, the 
deposit as agreed to must have been made before the docu- 
ment Ex. D-14 was executed; otherwise, the expression used 
would not have been “we have pledged”. The agreement of 
deposit must have been therefore a prior one. In Krishnayye. 
v. Ponnuswami Aiyar2, the learned Judges pointed out that 





1. (1922) 44 M.L.J. 602: L.R. 50 I.A. 77: LL.R. 50 Cal. 338 (P.C.). 
2. (1923) 46 M.L.J. 295: I.L.R. 47 Mad. 398, 
3. (1931) 60 M.L.J. 506: L.R, 58 L.A. 68: I.L.R..54 Mad. 257 (P.C.). 
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when one looks at the cases’ the easiest guide in determining 
the question whether the document constitutes the bargain or 
not, is the question whether or not money was paid before the 
making of the document, because if the money is handed over 
contemporaneously with or in exchange for the document or 
after the document it will be very difficult to establish that the 
document did not contain the terms of the bargain between 
the parties. If we apply this test to the present case we find 
that the understanding was that advances were to be made from 
time to time and the moneys were as a matter of fact advanced 
before Ex. D-14 was executed. The contract therefore must 
have been before Ex. D-14 and the document can only be the 
record of a transaction that was completed sometime before in 
the past. Except the fact that a pledge has been made, it is 
clear that the document does not on its face embody, to use the 
language of their Lordships of the Privy Council, “the 
particulars of the transaction of which the deposit forms a 
part”, or in other words, the contract with respect to the 
deposit. It is argued that the statement contained in the 
document “as agreed upon in the writings with you” amplifies 
its scope and thereby introduces into the document the terms 
of the bargain between the’ parties. We cannot accept this 
argument. The writings referred to are Exs. XVIII and 
XVIII-a. Shortly stated, in-these documents already referred 
to, the executants merely state that with respect to the moneys 
borrowed, Rs. 75,000 under Ex. XVIII on the strength of 
certain hundies and Rs. 80,000 under Ex. XVIII-a on a pro- 
missory note, they agree to deposit title-deeds with the lenders 
creating equitable mortgages and Ex. D-14 says that in pur- 
suance of this agreement to deposit the title-deeds (that is, as 
agreed to in the writings) the deposit has already been made 
of the title-deeds of properties mentioned in it. The refer- 
ences to these documents does not thereby introduce into 
Ex. D-14 and the terms of the bargain between the parties. 
These words “as agreed upon in the writings” can only mean 
this and nothing more, namely: 
“ We have agreed to deposit the title-deeds and we have deposited the 
following title-deeds as agreed in the writings referred to.” 
In our opinion the words are not adequate enough to in- 
corporate the whole of those documents in this one document. 
Even assuming that: everything stated in those documents is 
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incorporated in Ex» D-4, still. the document says`that the 
deposit has already been made;, about that there: can beno 
doubt. If so, the equitable mortgage was completed before 
Ex. D-14 was written: and is a past transaction. Ex. D-14 is, 
therefore, only a memorandum. of a completed transaction. In 
whichever manner we examine the document,'it seems to us 
that it refers to a past act of deposit and the equitable mort- 
gage thereby created was complete without this memorandum. 


For helping -usin construing the expression “we have 
pledged” appearing in Ex. D-14 our attention was invited to 
numerous cases of equitable mortgages wherein Courts were 
called upon to construe expressions of similar import like the 
one we are considering. These are Kedarnath Dutt v. Sham- 
loll Khettry!, Oo Noung v. Moung Htoon Oo®, Muthiah Chetti 
v. Kothandaramaswami Chetti3, Vadamalai Pillai v. Subramania 
Cheitiar4,Subramanian v. Lutchmans,Krishnayya v.P onnuswamt 
Aiyar’, Bhuban Mohan v. Co-operative Bankt, Ramakrishna 
Doss v. Kesavalu Chetti8, Kshetra Nath v. Harasukdas?, Ralli 
Brothers v. Punjab National Bank10, Jagannadham Pillaiv. The 
Official ‘Assignee of Madrasi1, Sundarachariar v. Narayana 
Aiyarl2, Surendramohan Ray Chaudhuri v. Mahendranath 
Banerji3, Kalidas Chandra v. Jugalkishore Dattal4, Krishna- 
swami Aiyangar v.'Gouriammals and Moti Ram v. Bharat 
National Banki. A fewof these containing general principles 
have already been noticed (Kedarnath Dutt v. Shamloll 
Khettry1, Subramanian v; Luichmans, Krishnayya v. Ponnu- 
swami Aiyar6 and Sundarachariar v. Narayana Aiyarl2) the 
rest we have read; but we do’ not think any. useful purpose 
will be served by discussing them as the decision in each case 
must necessarily depend upon the construction of the terms 
contained in the memorandum dealt with in that case in the 
light of its SPECIALA circumstances. 


1, (1873) 11 BL.R.(O.GJ.) 408... 2, (1886) TLR. 13 Cal, 322. - 
3. (1916) 31 M.L.J. 347. 4. (1922) 16 L.W. 936. 
5. (1922) 44 M.L.J. 602: L.R. 50 LA. 77: LL.R. 50 Cal. 338 (P.C.). 
- 6. (1923) 46 M.L.J. 295: LL.R. 47 Mad. 398, 7, ‘A.LR. 1925 Cal. 973. 
8, (1927) 53M.LJ.179. . = + 9 ADR. 1927 Cal. 538, 
. 10. (1930) LL.R. 11 Lah. 564. , 11. (1930) 60 M.L.J. 309. 
© 12,°°(1931)'60'M.L.J. 506: L.R: Š8 LA. 68: LL.R. 54 Mad, 257 (P.C). 
< 134 - (1931). LL.R.59 Cale 78t- © `° 14. (1935) LL.Ř. 62 Cal 998. ` 


_ AS AJR. 1936 Mad, 256. 2... 0 16. ALR. 1921 Lah,253. 
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The circumstances already adverted to, show that. the 
moneys were advanced on various dates in June, the deposit of 
title-deeds was completed towards the end of that month; and 
it was after these were done, that’ Ex: D-14 was executed as 
memorandum. As already stated, in our opinion it is only a 
record of a completed transaction and there is nothing in’ the 
circumstances connected with its coming into existence which 
requires us to givea different meaning. We hold that Ex. D-14 
does not require registration and affords along with other 
evidence complete proof of the equitable mortgage in question. 
If Ex. D-14 does not require registration, it hasnot been shown 
how the equitable mortgage is invalid. In our opinion the 
oral evidence of the witnesses already referred to, Ex. D-14 
_ and the decree in the Bombay suit prove to our complete 
satisfaction that the alleged equitable mortgage is true. 


Before we leave this question we may mention that it was 
argued in the lower Court that Ex. D-14 was got up subsequent 
to Ex. H and was ante-dated and should on that account ‘alone 
be thrown out of consideration, but the learned Judge held that 
this suggestion was not proved; see paragraphs 11.-and 12. of 
the judgment. No special ground has been taken against that 
finding in the memorandum of appeal and the learned 
Advocate-General after alluding to the point in the earlier part 
of his argument, abandoned it altogether and so we do not 
. consider it in this judgment. 

The next-question is whether the plaint mentioned sub- 
mortgage in favour of the plaintiff is true and valid (issue 2). 


[His Lordship discussed the evidence and concluded.] 


Ona consideration of the evidence as a whole, both direct 
and circumstantial; we hold that the suit sub-mortgage is true. 


The next question is whether the equitable sub-mortgage, 
which we have found to be true, is valid in law. It will be 
observed that the suit sub-mortgage was created by a re-deposit 
by the Nagarseths with the plaintiff of the very ‘title-deeds, 
Exhibits M, M-1 and M-2, deposited with them originally by 
Tawker & Sons. It is argued that since it is the mortgagee’s 
interest that is being sub-mortgaged, a sub-mortgage of such 
interest by depositing the title-deeds can be created only by 
‘depositing the title-deed evidencing the title of the mortgagee, 
and, since admittedly no such document. has,been deposited as 
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none such is in existence, the mere re-depositing of the title- 
deeds of the original mortgagor cannot in law create a valid 
equitable sub-mortgage. Shortly stated, what is urged is that 
while a sub-mortgage by deposit of title-deeds of a mortgage 
effected by a registered deed is valid, such a sub-mortgage of. 
a mortgage itself created by deposit of title-deeds is invalid 
because there is no document evidencing his own title for the 
mortgagee to make the deposit. It is contended that this must 
follow from the definition of ‘mortgagee by deposit of title- 
deeds’ in S. 58 of the Transfer of Property Act. Noauthority 
in support of this contention has been brought to our notice. 
On the other hand, there is an authority in the Indian Reports 
directly against it, wherein the relevant English authorities 
have been referred to—see Gurnam Kaur v. R. K. Banerjeei. 
In that case Mosely, J., with whom Ba U, J., concurred, dealt 
with the contention as follows: 

“A mortgage of immovable property is itself an interest in immovable 
property andcan be itself mortgaged. The transaction is called a sub- 
mortgage. It would appear prima facie that sucha sub-mortgage can be 
made by deposit of title-deeds in exactly the same way as an original mort- 
gage can. Admittedly in England (where the corresponding terms are 
‘equitable mortgage’ and sub-mortgage) equitable sub-mortgages of equitable 
mortgages can be made, vide Hildyard,Re: Ex parte Smith?, See also 
Fisher’s Law of Mortgage, 6th edition, p. 18, paragraph 30; Halsbury’s Laws 


of England, Volume 23, 2nd Edn. p. 238 and Bower, Volume II, p. 924, para- 
graph 1485.” 


Then after referring to some judgments of the Indian 
Courts to show that they do not affect the above position, the 
learned Judge stated: 


“I can see no reason why a sub-mortgage by deposit of title-deeds in the 
case where the original mortgage has been by deposit of title-deeds should 
not be valid. This appears to be clearly in accordance with law, nor has any 
reason of practice or convenience been argued against it.” 


We entirely agree with the above opinion of the learned 
Judge. Ifin law a mortgagee’s interest in property can be 
created by the mere deposit to him of title-deeds of the mort- 
gagor, we see no reason why the mortgagee’s interest thus 
created cannot be sub-mortgaged by depositing the very title- 
deeds the deposit of which with him created his interest in the 
property. We cannot find anythingin S. 58, cl. (f) of the 
Transfer of Property Act against the validity of an equitable 
sub-mortgage of a mortgage created by deposit of title-deeds. 





1.: (1936) I.L.R. 14 Rang. 522. 2. (1842) 11 L.J. (Bktcy.) 16. 
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In England there never was a doubt about the validity of such 
a sub-mortgage. In our opinion the suit sub-mortgage is true 
and valid in law. 


The equitable mortgage and the sub-mortgage having been 
found to be true and valid, the question arises, to what extent 
these are capable of enforcement against defendants 1 and 2; 
see issues 1 and 8. The melwaram right in all the 58 acres of 
Vadavoor village excepting the right in a small portion was 
acquired by the Tawkers under Exhibit M-1. The learned 
Judge is not strictly right when he says that under the docu- 
ment the Tawkers obtained the melwaram right of all the 
lands. Under the same document they also obtained the 
kudivaram right over some of the lands. The kudiwaram 
right in respect of the other lands were obtained by them under 
Exs. M-2 and VII and XVI. In the view that we take of the 
arguments advanced before us it is not necessary to discuss the 
exact extent of the melwaram and the kudiwaram interest 
obtained by the Tawkers under the abovementioned documents. 
Suffice it to say that it is freely conceded by the respondents 
that there are certain lands in which the Tawkers own mel- 
waram and certain lands in which they own kudiwaram which 
are not included in Exs. M-l and M-2. In other words, all 
the title-deeds respecting the entire interest which the Tawkers 
have in the suit properties have not been deposited by them 
with the Nagarseths. As the learned Judge points out, the 
fact that Exs. VII to XVI were produced by the defendants 
indicates that all the documents under which they obtained all 
the rights which they owned in the properties were not deposit- 
ed with the Nagarseths. In the suit the claim is made against 
the entire interest of the Tawkers in the suit properties. As 
all the documents relating to their entire right over the suit 
‘ properties were not deposited by them with the Nagarseths, it 
is argued that no equitable mortgage was obtained of the entire 
interest of the Tawkers in the properties and the equitable 
mortgage and the sub-mortgage are effective only to a limited 
extent. We cannot accept this argument. Evidence makes it 
clear that the intention of the parties was that the entire right 
which the Tawkers had over the suit properties should be mort- 
gaged to secure the loans advanced to them by the Nagarseths. 
in Ex. S the Tawkers state that ‘lands at Vadavoor’ (the 
italics are ours) ‘are now with the Nagarseths as security’. In 
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SRmMRm, Ex. T, the mortgage executed to Chathurbhoojadoss Kusaldas 
Ranao maa by the Tawkers, it is stated that the mortgage over the schedule 
N B properties which include the lands in the Vadavoor village 
Sahibof is a second mortgage. The evidence bearing on the question 
Limbdi. which properties the Tawkers intended to mortgage, is consi- 
Madhavan dered by the learned Subordinate Judge in paragraph 18 of the 
Naini: judgment. It was not seriously contended, nor do we think 
it can be contended in the circumstances of the case, that it was 
not the intention of the partiesto mortgage the entire Vadavoor 
properties belonging to the Tawkers. We accept the finding of 
the learned Judge on this point: and we know that all the 
documents mortgaged with the Nagarseths were sub-mortgaged 
by them to the plaintiff. There is ample authority both in 
England and in India to show that a deposit of some of the 
title-deeds relating to a property is enough to create a valid 
equitable mortgage over the entire property if it wasthe inten- 
tion of the parties that the mortgage should be in respect of the 
entire property to which the documents of the title relate. 
W etherell, Ex partei, is authority for the position, that equitable 
mortgage with respect to the entire security could be created 
from a deposit of part of the title-deeds if from the evidence 
it can be gathered that the object of the parties was to create 
a security upon the whole property. In Lacon v. Allen2, it was 
held that 
“It is not necessary to create an equitable mortgage, that all the title- 
deeds or even all the material title-deeds should be deposited ; it is sufficient 


if the deeds deposited are material evidence of title and proved to have 
been deposited with the intention of creating a mortgage.” 


See also Roberts v. Croft, where it was held that to 
constitute a good equitable mortgage it is not necessary that 
_ the deeds deposited should show a, good title in the depositor. 
In that case a solicitor made an equitable deposit of the title- 
deeds of his estate to his client, committing the conveyance to 
himself. He afterwards deposited the latter as. a security, with 
his bankers. It was held that the client had priority over the 
bankers. (See the headnote.) The Indian authorities are also 
to the same, effect. In Bhupendra Nath Basu v. Mt. Waji- 
hunnissa Begum4, it was pointed out that: 


“There is no technical rule that in an equitable mortgage all the title- 
deeds should be deposited. It is merely a question of intention,” 


1. (1805) 32 E. R. 1141. 2. (1856) 61 E.R. 1024. 
1 3. -(1857) 53 E. R. 343. we 4, (1917) 2 Pat.L.J. 293. 
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whether the mortgage was of the entire property. See also 
V.E.A.R.M. Chettyar Firm v. AK.R.M.M.K. Chettyar Firm), 
Ramakrishna Doss v. Kesavalu Chetti2. and Ralli Brothers v. 
Punjab National Bank8, For the above reasons we hold that 
though the title-deeds deposited were only Exhibits M-1 and 
M-2 the equitable mortgage took. effect over the entire suit 
properties as the parties intended that the entire interest of the 
Tawkers in the properties should be mortgaged. The same is 
the case with the sub-mortgage also. 


The next question is, is the plaintiff’s claim to enforce 
the equitable mortgage barred by time? This is raised in 
both issues 9 and-18. The equitable mortgage to the 3rd. defen- 
dant was in June, 1916. The plaint in the present suit was 
filed on 8th- December, 1928. Under Art. 132 of the Limi- 
tation Act, the article applicable to the case, the suit should be 
filed within 12 years from June, 1916. Admittedly, it has been 
filed more than 12 years subsequent to the date of the mort- 
gage and is therefore barred by time. But the plaintiff in 
order to save limitation relies on an acknowledgment of the 
mortgage debt contained in Exhibit S under S. 19 of the 
- Limitation Act. In 1924 Tawker & Sons executed a mort- 
gage, Exhibit T, in respect of Vadavoor, the present suit 
properties, and other properties to Chathurbhujdoss Khusaldoss 
& Sons, Madras. Before the execution of the deed they 
. gave to Chathurbhujdoss Khusaldoss & Sons a letter, Ex. S. 
In it the Tawkers state: 
“In consideration of withdrawing the suit pending now and also to cover 
up any deficiency in all the claims and accounts we hereby give you a lien on 


the following undermentioned properties now with Messrs. Nagarseth & 
Sons of Bombay as collateral security.” (The italics are purs.) 


The list of the properties mentioned in it contains ‘Lands 
at Vadavoor in Trichinopoly’ as item 5. The date of this 
letter is the 12th February, 1922. The plaintiff relies on this 
to show that the Tawkers admitted the mortgage right in 
favour of- the Nagarseths in respect of the suit lands. If this 
document is admissible in evidence, it clearly amounts to an 
acknowledgment of the existence of the mortgage. We may 
also mention that in Ex. T the Vadavoor lands are described 
as having been given as second mortgage to Chathurbhujdoss 





1. (1928) LL.R. 7 Rang. 28. ,. 2. (1927) 53 M.L.J. 179. 
3, (1930) I.L.R. 11 Lah. 564. 
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Khusaldoss & Sons. The Tawkers herein admit the subsisting 
liability of the mortgage in favour of the Nagarseths. Ex. S 
is an unregistered document and on that ground objection is 
taken that it is not admissible in evidence. In our opinion, 
even if registrable, as the document is relied on only as evi- 
dence of a collateral fact, namely, an acknowledgment by the 
Tawkers, it can be admitted in evidence under S. 49 of the 
Registration Act. There is abundance of authority in support 
of the position that a compulsorily registrable document, 
though unregistered and inadmissible as evidence of a transac- 
tion affecting immovable property may be admitted as evi- 
dence of a collateral fact or for any collateral purpose. In 
Varada Pillai v. Jeevarathnammali, the Privy Council pointed 
out with reference to certain petitions filed in the Court of 
the Collector reciting the fact of a gift in that case that 
“although the petitions . . . . arenot admissible to prove the gift, 


they may nevertheless be referred to as explaining the nature and character 


of the possession .... .- 

See also Mugniram v. Gurmukh Roy®, Venkataratnam v. 
Subba Rao3 and Davindar Singh v. Mt. Lachhmi Devit. 

The admission of the equitable mortgage contained in 
Ex. S is of the year 1922, before defendants 1, 2 and 5 
acquired any right in the properties. It is within 12 years 
after the date of the mortgage and within 12 years before 
suit. We hold therefore that the suit is not barred by time. 
(Apart from these documents the debt and the mortgage were 
clearly set out in the schedules to their insolvency petition 
which Tawkers filed in 1925.) 

The next question for decision is, is the claim set up in 
suit barred by O. 2, r. 2, Civil Procedure Code, by reason of 
the filing of C. S. No. 3772 of 1922 in the Bombay High 
Court? 

[His Lordship discussed the evidence with reference to 
the relevant provisions of law and concluded. ] 

In the light of the circumstances adverted to above we 
have no doubt that the suit of the present plaintiff is not 
barred by reason of the suit C. S. No. 3772 of 1922 filed in 
the Bombay High Court. 


1. (1919) 38 M.L.J. 313: 5 46 I.A. 285: oe 43 Mad. 244 (P.C.). 
.2. (1899) LL.R. ca Cal. 334. 
3. (1926) a ML]. 410: LL.R. 49 Mad. 738. 
I.R. 1930 Lah. 985. 
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The last question for consideration is, is the suit as 
framed not maintainable? It will be observed that by the 
time the plaintiff filed the suit he had, with the previous per- 
mission of this Court sitting in insolvency, obtained the sale 
of the suit properties from the Official Assignee. Having 
thus become the owner of the equity of redemption he could 
no longer sue to enforce his mortgage by the sale of the 
properties. The suit was originally filed, therefore, for posses- 
sion of the lands. On the 15th November, as already stated, 
the plaint was amended by the addition of an alternative 
prayer for a mortgage decree for sale in case it should be held 
that the conveyance of the land by the Official Assignee to the 
plaintiff did not pass any title. We have already referred to 
the amendment application and the order passed thereon. The 
objection urged by the appellants to the frame of the suit is 
that the suit which the Act of Bombay permitted the plaintiff 
to file wasa suit on the mortgage, that under the terms of 
that Court’s order he was bound to file a suit within the 10th 
December, 1928, but that he did not in effect file it till the 
15th November, 1930, when the amendment just mentioned 
was allowed to be made to the plaint. We do not think that 
this objection should be allowed to prevail. We think that the 
suit as originally filed includes an alternative claim based on 
the plaintiff’s mortgage right. See paragraphs 12 and 13 of the 
plaint the relevant portions of which are as follows :— 


Para.12: “ . . . . he (plaintiff) is informed that the claim of the Ist 
defendant is based upon a charge over the plaint schedule properties alleged 
to have been created in his favour by Messrs. Tawker & Sons in the month 
-of July, 1923, in the course of the execution proceedings in C. S. No. 196 of 
1921 on the file of the High Court of Judicature at Madras to which the 
plaintiff was not a party.” 

Para. 13: “The plaintiff states that any claim of the Ist defendant 
whether based upon the said charge created in the year 1923 or 
otherwise cannot prevail against the rights of the plaintiff and can only 
be subject thereto. Both the mortgages in favour of the plaintiff as well 
asin favour of the third defendant (Nagarseths) having been earlier in 
date to the date of the alleged charge are entitled to priority and any claim 
-of the first and second defendants cannot prevail against the claims of the 
plaintiff or the third defendant. The plaintiff is not bound by either the 
alleged charge in favour of the first defendant or the proceedings pursuant to 
the said charge culminating in the purchase of the plaint schedule lands by 
the first defendant, etc.” 


Then in the prayer portion, paragraph 18 (d), we have a 
definite indication of the plaintiff’s alternative claim as 
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follows :— 


“ The plaintiff therefore prays for judgment that if this Hon’ble Court 
should decide that on the charge claimed by defendants 1 and2 they had as 
representing the Tawkers . . . . any right to redeem or otherwise in 
respect of the mortgage in favour of the third defendant and the plaintiff”, 
such rights “if any may also be determined by this Hon’ble Court and appro- 
priate directions given by the Court in respect of the working out of the 
relative rights of the respective parties.” 

On this pleading we are of opinion that even without the 
amendment it was open to the Court to treat this suit in the 
alternative as a suit for sale by a prior mortgagee against a 
person claiming under a title derived from a subsequent mort- 
gage. Apart from this, it is clear that even if it is not prayed 
for in the plaint the Court can grant a relief which is not 
inconsistent with the facts of the case, provided the defendant 
is not placed at any disadvantage in the course of the trial by 
reason of the defect in the pleadings. 


The plaintiff’s suit for a relief on his sub-mortgage being 
thus maintainable even according to the original plaint, there 
was no need for amending the plaint by the addition of an 
alternative prayer for a mortgage decree for sale. ‘That the 
plaint was understood in the way in which we have inter- 
preted it becomes clear when we examine the issues. Issue 8 
states: 


“Is the plaintiff entitled to enforce his claim, if any, under the plaint 
mentioned equitable mortgage, etc.?” 


This issue shows clearly that even before the amendment 
it was clearly understood by the Court that the plaintiff did. 
claim relief on the basis of his equitable mortgage. And in 
paragraph 18 (d) he asks that the relative rights of the parties, 
that is, the right of defendants 1 and 2 to redeem and. of the 
plaintiff to bring the properties to sale, may be worked cut. By 
amending the plaint the plaintiff wanted to bring out in full. 
relief his right to sell the suit properties based. on the grant of 
the sub-mortgage. In the circumstances we do not think that 
by the amendment the plaintiff was setting up a new case or 
asking for a relief not originally asked for in the plaint. In 
this connection, reference may. also be. made.to the order 
of amendment passed by the learned Judge. -For the above 
reasons we overrule the objection that the suit as framed is. 
not maintainable. 
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No other points were argued before us. For the reasons 
given above, on the points argued we accept that the opinion of 
the learned Subordinate Judge who has dealt with all the 
points in the case very ably and clearly in his judgment. 
Before we conclude, we may say that no personal decree 
against defendants 1 and 5 is contemplated under the decree 
except for costs. In the result the appeal is dismissed 
with costs. Wecertify costs for two counsel for the respon- 
dents. ; 


B.V.V. 





Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presenr:—Mr. ALFRED Henry Lionet Leacu, Chief 


Justice, Mr. Justice VaRADACHARIAR AND Mr. JuSsTICE 
PANDRANG Row. | 


S. N. V. R. Narayanan Chetti 
v. ; 
S. Pr. Al. Petiappan alias Rama- 
nathan Chettiar minor by mother 
and guardian Sivagami Achi, and 
others .. Respondents (Defendant). 
Court-Fees Act—Suit for account—Valuation of suit by plointiff— 


Dismissal of suit—Appeal by the plaintif—Subject-matter of appeal same as 
that of suit—Plaintiff appellant if can change his valuation in appea . 


When the subject-matter of the appeal is the same as in the trial Court, 
an appellant in an appeal against the decree dismissing his suit for an account 
cannot change the valuation adopted by him in the trial Court. 

Where therefore a suit was filed in the lower Court for taking of the 
accounts of a dissolved partnership and the plaintiff valued his relief at 
Rs. 16,500 and paid the court-fee on that basis, it is not open to him, when an 
appeal is filed against the decree dismissing the suit with regard to the whole 
‘subject-matter of the suit to reduce the valuation put ‘by him in the plaint. 


Faizullah Khan v. Mouladad Khan, (1929) 57 M.L.J, 281: L.R. 56.1.A. 

232: LE.R. 10 Lah. 737 (P.C.), discussed and explained. i 

Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O. S. No. 61 of 1930 (O. S. No. 68 of 
1929, Sub-Court, Devakottah). 
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The order of the Court was made by 


The Chief Justice.—The question which we are called upon 
now to decide in this case is whether the memorandum of 
appeal has been properly stamped. The suit out of which the 
appeal arises was filed in the Court of the Subordinate Judge 
of Sivaganga for the taking of the accounts of a dissolved 
partnership. The plaintiff valued his relief at Rs. 16,500 and 
paid the court-fee of Rs. 1,004-15-0, The trial Court dismissed 
the suit on the ground that it was barred by law of limitation. 
The plaintiff then appealed to this Court and in his memorandum 
of appeal valued the relief at Rs. 1,000 paying the correspond- 
ing court-fee of Rs. 112-7-0. .In consequence of the decision 
of this Court in Nukala Venkatanandam, In rel, this valuation 
was accepted by the officer whose duty it was to check the 
stamping of the memorandum of appeal. But that case has 
recently been overruled by a Full Bench in Dhanukodi 
Nayakkar, In re?. The respondents have in consequence 
contended that the appellant should value his relief in accord- 
ance with the figure at which it was valued in his plaint. The 
appellant contends that, notwithstanding the fact that Nukala 
Venkatanandam, In rel, has been overruled, the case is 
governed by Faizullah Khan v. Mauladad Khan and that the 
memorandum of appeal is properly stamped. 


The question resolves itself into this:—Can the appellant 
in an appeal against a decree dismissing a suit for an account 
change his valuation, although the subject-matter of the appeal 
is the same as in the trial Court? S.7 (4) of the Court-Fees. 
Act requires a suit for accounts to be stamped “according to the 
value at which the relief is valued in the plaint or memo- 
randum” and adds: 

“Tn all such suits the plaintiff shall state the amount at which he values. 
the relief sought.” 

It is said, that, as there is a reference in this clause to the 
memorandum of appeal, the appellant is allowed to value the 


relief on appeal at whatever he likes, notwithstanding that he 
valued it in the trial Court at a higher figure and that the cor- 





1. (1932) 64 M.L.J. 122: IL.L.R. 56 Mad. 705. 
2. (1938) 1 M.L.J. 628: 1.L.R. (1938) Mad. 598 (F.B.). 
3. (1929) 57 M.L.J. 281: L.R. 56 LA, 232: LL.R. 10 Lah. 737 (P.C.). 
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_ fectness of this course is expressly ee in Fatzullah 
Khan v. Mauladad Khani. 


It was held by a Full Bench of this Court in Ramiah v. 
Ramaswami? and by another Full Benchin Arunachalam Chetty 
v. Rangaswami Pillais that a plaintiff in a suit of this nature is 
entitled to value his relief at what he likes, it being no objection 
to his valuation that it is an arbitrary one; and these decisions 
have not been challenged before us. We, therefore, ‘start with 
this. The plaintiff may in his plaint value the relief at his own 
figure. But having made the valuation for the purpose of the 
litigation, can he reduce it when he comes to appeal? It has 
always been considered in this Court and in the other High 
Courts in India that he cannot. Until Nukala Venkatanandam, 
In re4, was decided, a plaintiff appealing against a decree 
dismissing a suit for an account was required in this Court to 
stamp his memorandum of appeal according to the full amount 
of the valuation on his plaint. Of course he could if he so 
desired waive some of the relief which he claimed in the trial 
Court and in this case he would stamp his memorandum of 
appeal accordingly. 


The Court will not change a long-established practice unless 
it is shown that the practice is opposed to law. Before we can 
hold that the practice which has been followed in this Court 
until the decision in Nukala Venkatanandam, In re4 and 
throughout in other Courts should be altered, it must be shown 
that the practice is inconsistent with the provisions of S. 7 
(4) (f) of the Court-Fees Act. It must be remembered that 
the valuation of the relief in the plaint decides the forum— 
for instance. whether the suit shall be filed in the District 
Munsiff’s Court or the Subordinate Judge’s Court—and the 
valuation effects the forum of the appeal. In this case, if the 
appellant had valued his relief in the plaint at Rs. 1,000, the 
figure at which he values it in the memorandum of appeal, the 
suit would have been filed in the District Munsiff’s Court, and 
the appeal would be to the District Court. As the result of 
valuing his relief in the plaint at Rs. 16,500, he has. had the 
advantage of an appeal direct to this Court. 





1. (1929) 57 M.L.J. 281: L.R. 56'L.A., 232: I.L.R. 10 Lah. 737 (P.C). 
2. (1913) 24 M.L.J. 233 (F.B.). 
3. gee 28 M.L.J. 118: I.L.R. 38 Mad. 922 (F.B.). 
. (1932) 64 M.L,J. 122; LL.R. 56 Mad. 705, 
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In (Dhanukodi Nayakkar, In re) Second Appeal No. 393 :. — 


of 1937*, the Court held that where’ a defendant appeals from 
a preliminary decree for accounts, he must value his relief. 
according to the value stated in the plaint. If the appellant’s 
contention here is correct, it would mean that he could-value » 
his memorandum at what he likes but the defendants could not. 
It certainly could not have been the intention of the legislature 
to make any distinction between the plaintiff and the defendant 
in this respect. 

The doctrine that a party cannot approbate and reprobate 
has been applied to application for leave to appeal to the Privy 
Council. In Mahendranarayan Ray Chaudhuri v. Janakinath 
Rayi, Rankin, C.J. and Ghose, J., held that this doctrine 
applied to a case where a party appealed to the lower Court 
upon a valuation inconsistent with the valuation upon which 
he sought a certificate to enable him to appeal to His Majesty 
in Council and that a party who sued or appealed in a Court 
which would have no jurisdiction if the value exceeded 
Rs. 10,000 would debar himself from claiming at a later stage 
to have the subject-matter of the suit in the Court of first 
instance . treated for the purposes of an appeal to the Privy 
Council as exceeding Rs. 10,000. The principle governing this 
decision was stated by their Lordships of the Privy Council in 
Muthusawmi Jagavera Yettapa Naicker v. Venkateswara 
Yettia? and has been applied by this Court in Alagappa Chetty 
v. Nachiappa’ and by the Bombay High Court in Lallubhai 
Pragji v. Bhimbhai Dajibhait. We see no reason why the 
doctrine referred to should not apply to a case like the present 
one. 

In Arogya Udayan v. Appachi Rowthan’, Benson and 
Bhashyam Aiyangar, JJ., held that a plaintiff could not change 
his valuation in the trial Court although he applied for leave 
to do so. This was a case in which the plaintiff had sued for 
an account. He obtained a preliminary decree and the account 
was taken, the result being that he was entitled to a larger 
sum than that claimed in his plaint and in respect of 


which he had paid court-fee. When the report of the 
Commissioner who had taken the account was made, 
the plaintiff applied for leave to amend his plaint and 


æ (1938) tee! 628: : LLR. TN Mad. 598, 
1, (1930) LL.R. Tana .& (1865) 10 M.I.A. 313. 
3. (1922) 43 M.L.J. 728 4. (1929) I.L.R. 53 Bom. 552 
5. (1901) 12 M.LJ. 35; LL,R. 25 Mad, 543. 


‘Ly. .2 THE MADRAS .LAW. JOURNAL REPORTS.) 561. 


. lèave was granted. The District Munsiff then ordered that the 
plaint should be returned to the plaintiff for presentation in the 
proper Court. The Division ‘Bench which heard . the appeal 
held that this was wrong and that the suit had to remain inthe 

_ District Munsifi’s Court for the purpose of the passing of the 
final decree. 


Although there are aii thesetindications that it was not the 
intention to allow a plaintiff to change his valuation on appeal, 
the learned advocate for the 'appellant has argued, as I have 
already indicated; that the J udicial Committee has decided that 
he can. In Foigullah Khan v. Mauladad Khani; the plaintiff- 
appellants stamped their memorandum of appeal at a higher 
sum than at which they stamped their plaint. They sued for 
an account valued at Rs..3,000. Theirclaim was dismissed by 


the trial ‘Court and a decree was passed against them for 


Rs. 19,991. On appéal they asked that the decree against them 
should be set aside and they valued their relief at Rs. 19,991, 
but they did: not pay court-fee on their own claim for Rs. 3,000. 
The appellate Court allowed-the appeal and remanded the case 
for re-trial, but inasmuch as the appellants had not stamped 
their memorandum of appeal sufficiently to cover their own 
claim order - that they should not have a decree for any sum 
which might be found due to'them and ‘to that extent held that 
the oneal was barred by limitation. The Privy Council held 
that the memoratidum of appeal had been sufficiently stamped, 
‘This was a case in which the appeal was from the final decree 
and, therefore, their Lordships were not considering the ques- 
tion.of an appeal from a preliminary decree. The question 
now before us was never under discussion. ` For these reasons, 
we are unable to agree that Faizwllah Khan v. Mauladad Khan1 
declares that the practice of the High Courts in India with 


regard to the stamping of appeals Hike the present appeal is 


contrary to law. 


~ Inour opinion the scheme of the Act in this respect is to 
allow a plaintiff to value his relief at the figure he chooses, but 
it does not allow him to change that valuation. He is allowed 
to value for the purpose of the litigation and when he has done 
so his. valuation governs the forum of trial. and of, appeal. 
Theré is no’objection to an appellant abandoning on appeal a 


1. (1929757 M.T..J. 281 : L.R. 56 LA. 232: LL.R. 10 Lah. 737 (P.C.). 
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portion of the relief claimed in the lower Court or saying that 
he does not claim relief beyond the figure corresponding to the 
value of the stamp, but unless he does this we are of opinion. 
that he is bound by the valuation fixed by himself at the com-- 
mencement of the litigation. 


Accordingly we hold that the memorandum of appeal in. 
this case has been insufficiently stamped and if the appellant. 
wishes to continue the appeal, he must value his relief here in 
accordance with his valuation in the Court below and pay the- 
corresponding stamp fee. We will allow him time until the- 
5th of January, 1938, in which to pay the-additional court-fee.. 
If the additional feé is paid by that date, the appeal will be. 
placed in the ordinary list for hearing. If it is not paid by 
that date, the appeal! will be rejected. It follows, of course,. 
that if the appellant wishes to limit his relief on appeal to any 
figure less than Rs. 16,500, he can do so provided the memoran-- 
dum of appeal is stamped sufficiently. 

S. V. V. — 

PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay.] 





Reference answered. 


Present:—Lorp THANKERTON, Lorp Romer, SIR 
LANCELOT SANDERSON, SIR SHADI LAL AND Sir GEORGE. 
RANKIN. 


Nathu Ramu Mahajan and others .. Appellants* 
v. ' 
Gangabai Oo .. Respondent. 


Will—Construction-—-Hindu testator—Intention to confer life estate on- 
widow—Absolute estate conferred on brother after widow's lifetime— 
Authority to adopt conferred but not acted upon—Inference. 

A Hindu testator who was anxious that his estate should devolve on mem- 
bers of his family or on his brother R provided by his will that if a son was. 
born to him he should succeed to his entire estate. He also directed that if 
his wife who was then enceinte did not give birth to a son, or the son if born: 
died issueless, she might take a boy in adoption but she was forbidden from 
adopting any person other than asonof R. The testator further provided 
that if R had no such son as could be given in adoption or if his wife did not: 
take any boy in adoption,she should enjoy the income of the estate during her 
lifetime, and it was only after her death that R was to get the estate as full: 
owner. On the testator’s death the widow and R took possession of the estate- | 
to carry on the administration of the property, but R was allowed to actually 
manage the estate. The widow neither gave birth to a son nor availed herself: 


Neea 


+ P, C. Appeal No. 58 of 1936, 17th June, 1938. 
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of the authority to adopt conferred on hér, The widow having sued R to 
enforce her right to be in possession of the property for her lifetime, 

Held, that the intention of the testator was that-the widow should as 
provided by Hindu law be in possession of the estate during her lifetime and 
she was therefore entitled to succeed. 

Sreemutty Soorjeemoney Dossee v. Denobundoo Mullick, (1857) 6 M.I.A. 
526 at 550-551, relied on. 


Appeal from a judgment nea decree of the High Court of 
Judicature at Bombay. 

P. V. Subba Row for Appellants. 

°T. J. Strangman, K.C., Sir Hari Smgh Gour and Chaves 
Bagram for Respondent. 
17th June, 1938. Their Lordships’ judgment was delivered 
by 

Sir SHavi Lat.—This appeal arises out of an action 
brought by the respondent, Gangabai, for the recovery from 
her brother-in-law, Ramu Ganpat, of the possession of her 
husband’s estate; and also for an account of the management 
of that estate. The husband, Dhanaji Dula Mahajan, died on 
the 24th June, 1907, leaving a will made by him on the Zist 
June, 1907. The Courts in India have concurred in holding 
that the will propounded in this case was duly made by the 
testator; and that he had, at that time, a disposing mind. 


It appears that after the death of her husband, Gangabai 
and Ramu Ganpat took possession of the estate, but that the 
latter alone was in charge of its management. He, however, 
fell out with his sister-in-law, with the result, that she brought 
the’ present suit as stated above. The Trial Court dismissed 
the suit, but against the decree dismissing her claim, Gangabai, 
preferred an appeal to the High Court. During the pendency 
of the appeal Ramu Ganpat died, leaving only minor children; 
and the executors appointed by him to administer his own 
estate were impleaded in the appeal as his legal representatives. 


The learned Judges of the High Court have decided that 
“the plaintiff is entitled to.have an account from the date of 
the notice in 1927”; and have also directed the exécutors to 
deliver possession of the property claimed by her. From the 
decree granted by the High Court the executors have brought 
this appeal to His Majesty in Council; and the question which 
‘requires determination is whether the widow is entitled to 
obtain possession of the estate left by her husband. The answer 
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to‘this question depends upon the construction of the will made 
by him. In determining the construction, what the Court has 
to look to, is the intention of the testator: 

“The Hindu law, no less than the English law, points to the intention as 
the element by which we are to be guided in determining the effect of a 
testamentary disposition; nor, so far as we are aware, is there any difference 
between the one law and the other as to the materials from which the inten- 
tion is to becollected. Primarily the words of the will are to be considered. 
They convey the expression of the testator’s wishes; but the meaning to be 
attached to them may be affected by surrounding circumstances, and where 
this is the case those circumstances no doubt must be regarded. Amongst the 
‘circumstances thus to be'regarded, is the law of the country under which the 
will is made and its dispositions are to be carried out. If that law has attach- 
ed to particular words a particular meaning, or toa particular disposition a 
particular effect, it must be assumed that the testator, in the . dispositions 
which he has made, bad regard to that meaning or to that effect, unless the 
language of the will or the surrounding circumstances displace that 
assumption.” (Sreemutty Soorjeemoney Dossee v. Denobundoo Mullick?) 


In view of these principles, their Lordships have to 
decide what was the intention of the testator as gathered 
from the language ubed by him in his will. Now, the language 
of the will leaves no doubt that the testator was anxious that 
his estate should devolve upon the members of his family or 
on his brother Ramu Ganpat. He had no male issue, but his 
wife Gangabai was enceinte. He directed that if a son was 
born to him, he would succeed to his entire estate. But if she 
did not ‘give birth to a son, or the son, if born, died issueless, 
he authorised her to adopt a boy, but the boy to be adopted 
should be a son of Ramu Ganpat. Indeed, she was forbidden 
to adopt any other boy. Now, Gangabai neither gave birth to 
a son, nor availed herself of the authority conferred upor her 
by her husband to adopt a boy. There was, therefore, no son, 
natural or adopted, who could succeed to the estate. This 


contingency was foreseen by the testator, who provided in the 


will that if Ramu Ganpat “ has no such son as can be given in 
adoption, or if Gangabai does not take any boy in adoption, 
then Gangabai should enjoy the income of my estate during 
her lifetime”. And it was only after her death, that Ramu 
Ganpat was to get the estate as “ full owner ”. 


_ On the death'of her husband, the widow along with 
‘Ramu Ganpat actually took possession of the estate, as the 
will directed her to “carry on administration in respect of 


the property in consultation with Ramu Ganpat”. Indeed, 








Weg E >. L (1857) 6 M.I.A. 526 at 550-551. - 
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she allowed him to manage the estate; and probably she would 
not have brought her action to dispossess him, if he had not 
quarrelled with her. 

As the will gave her the right to “enjoy” the income 
of the estate during her lifetime, it was evidently contemplated 
that she should, as provided by the Hindu law in the case of a 
widow, be in possession of the estate and realise its income. 
She was, no doubt, to consult Ramu Ganpat in managing the 
estate, but he died during the pendency of the appeal, and his 
executors have no right to represent him in the management. 
Nor is there any provision in the will associating any other 
person with her in carrying on the management. 

For these reasons, their Lordships consider that the widow 
is, in the circumstances, entitled to the possession of the estate 
and also to manage it. They will, therefore, humbly advise 
His Majesty that the judgment of the High Court should be 
affirmed and that this appeal should be dismissed with costs. 

Solicitors for Appellants: Harold Shephard. 

Solicitors for Respondent: T. L. Wilson & Co. 

R. C. C. Appeal dismissed. 

B. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED HENRY LioneL LeacH, Chief 
Justice AND Mr. JUSTICE KRISHNASWAMY AIYANGAR. 
Karuppasami Goundan .. Appellant* 
(Plaintif s L.R.) 





v. 
Ovala Kondama Naicker Aiyan and others .. Respondents 
(Defendants 2, 3 and 1). 


Lessor and lessee—Lease of agricultural land—Rent in kind—Paddy to be 
harvested, etc., in lessor’s presence and paddy to be given as rent—If covenant 
to pay out of the crops implied therefrom—If lessor entitled to a charge for 
vent on the produce. . f 

Where a lease deed provided that when the crops are fit to be harvested, 
the lessee shall give the lessor information, harvest them under his supervi- 
sion and thrash them at the thrashing floor chosen by him, etc. and measure. 
out at his (lessor’s) door a certain quantity of paddy fixed as rentin respect 
of the lease and further deliver a certain number of bundles of straw, 

Held, that there is no covenant in this case either express or implied that 
the rent would be paid in kind out of the crops. The undertakings given by 
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the lessee are only given by way of an assurance that.the rent would be paid. 
The words do ot amount to a charge on the produce of the land for the 
amount of the rent. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Varadachariar, dated 6th 
March, 1935, in S. A. No. 226 of 1931 preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of Dindigul in A. S. No. 47 of 1928 (O. S. No. 582 of 1926, 
District Munsiff’s Court, Palni). 


R. Krishnaswami Aiyangar for Appellant. 
S. Nagaraja Aiyar for Respondents. 
The Court delivered the following 


Jupements. The Chief Justice—The appellant sued in 
the Court of the District Munsiff of Palni to recover a sum of 
Rs. 990 claimed to bé due by the third respondent as the equi- 
valent of rent in kind of certain agricultural land. He also 
claimed a decree for this amount against the Ist and 2nd respon- 
dents on the ground that he had a charge on the produce of the 
land for the amount due for rent and that they had wrongly 
removed the produce in collusion with the 3rd respondent. The 
District Munsiff held that the appellant was entitled to a 
decree against all the respondents and this decision was con- 
curred in by the Subordinate Judge of Dindigul on appeal. A 
second appeal followed to this Court and the case came before 
Varadachariar, J., who held that the appellant was not entitled. 
to a decree against the Ist and 2nd respondents, as in his 
opinion there was no charge. The appeal depends entirely on 
the construction to be placed on the lease, Ex. B, which is 
dated Ist ee 1925. I will quote the relevant passages 
in the lease :— l 

“As I fave taken on lease the widermentioned nanja land belonging to 


you, fora period of three years commencing from this date, agreeing to 
deliver 60 (sixty) salagais ‘of paddy of peria samba or Nellore samba per 
year, each salagai consisting of 40 vallams calculated on the basis of your 
vallam containing Madras Pucca 3ł measures, I shall plough in proper 
seasons and cultivate the said nanja and irrigate the same whenever water is 
required therefor. After tbe crops are fit to be harvested, I shall give you 
information, harvest then under your supervision, thrash them at the thrash- 
ing floor chosen by you, winnow them free from moisture, chaff, etc., measure 
out at your door good and dry paddy in respect of the said lease before 
the 30th Masi of every year without there being any need on your part to 

remeasure it and obtain receipt from you. I shall also deliver 30 bundles of 
straw and obtain receipt. ' I shall myself bear the cart hire for carrying the 
said lease paddy, that is, 60 salagais of paddy and 30 bundles of straw from 
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tthe thrashing floor to your house .. . . . . + If I thrash the crops 
without your permission or your Watchmen according to the said terms, I 
.shall be liable criminally and for loss on the civil side.” 

' It is conceded, as it must be conceded, that there is here 
‘no separate covenant that the rent would be paid in kind out 
-of the crops, but it is said that reading the document as a whole 
the undertakings of the tenant do amount to a covenant to pay 
-out of the produce of the land. . I find myself unable to read 
the lease in this way. i 

. That it was expected that the rent would be paid out of 
the produce of the land cannot be disputed. This is expected 
in all cases where land is let on a rental payable in kind. The 
form of lease in this case is the form which is commonly used 
in certain parts of the Madras Presidency, and what the 3rd 
` respondent undertook to do was to cultivate the land, reap the 
crop and deliver to his landlord the stipulated amount of paddy. 
But this does not mean that the lessee covenanted that the rent 
would be paid out of the crop actually reaped by him. I regard 
the undertakings given by the lessee as being given by way of 
assurance that the rent would be paid. 

The learned advocate for the appellant has been unable to 
point to any authority in support of his contention, that the 
‘words used amounted to a charge. Leases of this nature being 
common and having been used for many years it is significant 
that there is no authority tobe found for the proposition now 
advanced. The learned advocate has referréd us to a line of 
cases which say that if a man undertakes to make payment out 
-of a particular fund there is a charge on that fund, and that 
line of cases might apply if the 3rd respondent had covenanted 
to make payment out of the paddy grown on this land. There 
was no such covenant and therefore there can be no charge. I 
agree entirely with the view of Varadachariar, J. and would 
‘dismiss this appeal with costs in favour of the lst and 2nd 
respondents. 


. Krishnaswami Aiyangar, J.—I agree. 


S. V. V. eae Appeal dismissed. 
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IN: THE HIGH: COURT OF JUDICATURE AT MADEAS: 


[Appellate Jurisdiction. ] 


Present:—Mr. Mapuavan Nar, „Officiating Chief 
Justice AND Mr. Justice KRISENASWAMI AIYANGAR. 


H. M. Ebrahim Sait 2. . ° .. one (Defendant) 
U : É 
The South India Industrials, Limit- . 
ed ~- Respondent (Plaintiff). 


Original Side Rules, O. 7, 7.7 (2)—Leave to defend—Uncondittonal order 
when given, 

In order to entitle a PA to ask for leave to defend without any 
condition the defence must be a bona fide one and nota mere attempt to pro- 
long or -delay the case. It is not necessary that the'Court should enter fully 
into the merits of the cdse and decide. But it should be satisfied that the 


‘defence raised shows that there is a fair-issue to be tried before a competent 


tribunal. 
Saw v. Hakin, (1888) 5 TLR. 72 and Jacobs v. Booth’s Distillery Coy 
(1901) 85 L. T. 262, followed. 
Sundaram Chettiar v.' Valli Ammal, (1934) 68 M.L.J. 16: LL.R. 58 Mad. 
116, explained. . 
On appeal from the order of the Hon’ble Mr. Justice 


Gentle dated the 29th day of April, 1938, and made in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 439 of 1938 in Application 
No. 2317 of. 1937 in C.S. No. 167 of 1937. 

- V. Ramaswami Aiyar and S. Narasinga Rao for Apeeiine: 

Vi: Rajagopalachariar and : es P. Raman Menon for 
Respondent. ae » 

The judgment of the Court was delivered by 

The Officiating Chief Justice.—This ‘is an appeal against 
the order of ‘Gentle,’ J., confirming the order of the Master 
giving the’ appellant (defendant i in C. S. No. 167 of 1937) leave 
to defend on his furnishing ‘security for a sum of Rs. 25,000: 
within a period of two months from the date of his order. The 
security has not been furnished. The appellant contends that 
leave to defend the suit should have -been given to him 
unconditionally. 

The circumstances are these. The respondent (plaintiff). 
is the South India Industrials, Ltd. The suit has been filed by, 
its Managing’ Director. The appellant i is another Managing 
Director. The claim against the appellant is for a sum of 
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Rs. 2,83,878-6-11—the amount overdrawn by him from ‘the 
company previous to the year 1928. There is no contest 
regarding this amount owing by the appellant to the company. 
In defence, the appellant raised various contentions, the most 
important of which is that the suit hasnot been filed with proper 
authority, inasmuch as the plaint purports to be signed by the 
Managing Director. His case on this point is that there is 
nothing to show that he has been properly authorised to file the 
suit on behalf of the company. So far as the merits of the 
claim are concerned, the defence are two fold. The appellant 
seeks to set-off against the amount claimed a considerable sum 
of money—we are told that it would amount toa little over a 
lakh of rupees—owing to him by the company in respect of 
unpaid bonus declared some years ago. He claims also to set- 
off another amount, namely, the amount which he as a share- 
holder might receive upon the winding up of the company. 
The third point raised is that the suit is barred by limitation. 

On behalf of the company it is alleged that the proceed- 
ings of the Board of Directors will show that the Managing 
Director who has signed the plaint is authorised to institute 
suits on behalf of the company, that there is no substance in 
the two claims to set-off made by the appellant, for he has 
waived his right to claim the bonus, and that a shareholder 
cannot claim to set-off what he might eventually receive on a 
winding up of the company against the amount which he owes 
to the company. It isalso urged by the respondent that the 
plea that the suit it barred by limitation cannot stand having 
regard to the letter written by the appellant acknowledging his 
liability to pay the amount claimed. 

Both the Master and the learned Judge were not impressed 
with the defences raised, but as they did not desire to shut out 
altogether an opportunity for defending the suit the appellant 
was given permission to defend it provided he furnished 
security for the sum of Rs. 25,000. As already stated it is 
urged before us that in the circumstances of the case the Court 
is bound to grant the appellant permission to defend uncon- 
ditionally. ' > 

O. 7, r, 7 (2) of the Original Side Rules says that: 


“ Leave to appear and defend may be given unconditionally, or subject to 
such terms as to payment into Court, giving security, framing and recording 
issues or otherwise as the Master thinks ft. . . . . 

O. 14, r. 6 of the Rules of the Supreme Court says: 
72 
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“ Leave to defend may be given unconditionally, or subject to such terms 
as to giving security or time or mode of trial or otherwise as the Judge may 
think fit.” t 


According to both the rules the Court has discretion to 
decide whether leave to defend should be given unconditionally 
or subject to terms. The important English decisions bearing 
on the question are referred to in the note to O. 14, r. 6, in the 
Annual Practice. According to these decisions it may be 
stated that: l l 

“ As a general rule where a defendant shows that he has a fair case for 
defence, or reasonable grounds for setting up a defence or even a fair pro- 


bability that he has a bona fide defence, he ought to bave leave to defend.” 
(See Saw v, Hakin! and other cases referred to in the note.) 


In Jacobs v. Booth’s Distillery Co.2, it is laid down 
that where there is a triable issue, though it may appear that 
the defence is not likely to succeed the defendant should not 
be shut out from laying his defence before the Court either by 
having judgment entered against him, or by being put under 
terms to pay money into Court as a condition of obtaining 
leave to defend. From this one is apt to understand as has 
been argued before us that all that is required to entitle the 
defendant to claim'the privilege of being allowed to defend 
without any conditien is (a mere allegation of facts which 
might amount to a defence) ; but that it is not so, is clear from 
the following observations of the Lord Chancellor (Halsbury) : 


“ There are some things too plain for argument, and where there were 
pleas put in simply for the purpose of delay which only added to the expense, 
and where it was not in aid of justice that such things should continue, O. 14 
was intended to putan end to that state of things and to prevent sham 
defences from defeating the rights of parties by delay, and at the same time 
causing great loss to plaintiffs who were endeavouring to enforce their 
rights.” 


In other Woe triable issues must be such as would show 
that the defendant, has a bona fide defence. This aspect of 
the question is sometimes apt to be forgotten. Further it must 
be remembered that: 


“ In deciding whether the defence set up is a real defence or not, all the 
circumstances must be looked at.” (Per Bowen, L.J., Blaiberg v. Abrahams*.) 


-The decision in Jacobs v. Booth’s Distillery Co.2 is 
followed in the decision in Sundaram Chettiar v. Valli Ammal4 
strongly relied upon by the appellant but it appears to us that 





1. (1888)'5 T.L.R. ia. 2. (1901) 85 L.T. 262. 
© 77 LT. J.O. 255 CA. 
iiss ‘68 MLJ. 16: LLR. 58 Mad. 116. - 
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in stating the rule the learned Judges, if we may say so 
respectfully, ‘have not sufficiently emphasised the quali- 
fication that in order to bring the defendant within the 
tule’ which entitles him to ask for leave to defend without 
any condition the defence sbould be a bona fide one and not a 
mere attempt to prolong or delay the case, although it may, 
be said that this aspect cannot be said to have been altogether 
overlooked because reliance has been placed by them on the 
decision of this Court in Periya Miyana Marakayar v. Subra- 
mania Atyar!, where the following observations occur: 


“ By triable issue is meant a plea which is at least plausible. The defen- 
dant must state what his defence is, and must as a rule bring something more 
before the Court to show that it isa bona fide defence, and nota mere 
attempt to gain time by getting leave to defend.” 


We do not understand the decision in Sundaram Chettiar v. 
Valli Ammal? as laying down the broad proposition that the 
mere setting up of a defence, with the possibility of the defen- 
dant proving it, would by itself and without regard to other 
considerations, be enough to entitle the defendant to claim that 
leave should be given to him to defend the suit unconditionally. 
As we have pointed out the'decision in Jacobs v. Booth’s Distil- 
lery Co.3, itself makes this point clear. All the cases cited before 
us indicate that the defendant’s case should be a bona fide 
one and should raise a triable issue which would show that he 
has a fair defence to put forward against the plainitiff’s claim. 
It is not necessary that the Court should enter fully into the 
merits of the case and ‘decide, but it should be satisfied that the 
defences raised show that there is a fair issue to be tried by a 
competent tribunal before leave to defend is given uncondi- 
tionally. 

We will now examine whether with respect to the conten- 
tions put forward by the appellant he has a fair case to set up 
against the respondent. Having regard to the facts the only 
point which appears to be of some importance is whether the 
suit has been properly filed on behalf of the company. The 
plaintiff-respondent is only one of the directors of the company. 
It is argued that neither cl. 69 (k) of the Articles of 
Association which relates to the powers of the directors to 
institute suits nor the resolution passed by the company at its 
meeting of 31st July, 1937, that a 


: 1. (1923) 46 M.L.J. 255. 
2. - (1934) 68 M.L.J. 16: LL.R. 58 Mad. 116. ` 3. - (1901) 85 L.T. 262. 


Ebrahim 
Sait 
v. 
South 
India 
Industrials, 
Ltd. 
Madhavan 
Nair, 
Offg. C.J. 


Ebrahim 
Sait 
UV 
South 
India 
Industrials, 
td. 


Madhavan 
Nair, 
Offg. C.J. 


1 


572 THE MADRAS LAW' JOURNAL REPORTS. ' [1938 


“ lawyer's notice bé Sent to Mr. H. M. Ebrahim Sait ` (defendant-appel- 
lant) demanding payment of his dues with interest within 15 days otherwise 
to filea suit against him fo r the recovery of the amount,” 


authorises the plaintiff-respondent to institute this suit. 
Admittedly notice of the meeting which passed the resolution 
referred to was not given to the appellant by the directors, but 
having regard to another proceeding it is not necessary for the 
respondent to rely on the resolution to show that he had autho- 
rity to institute the suit. Cl. 69. (k) of the Articles of 
Association gives power to the directors of the company to 
institute, conduct, defend, compromise and abandon any legal 
proceedings, etc., ete. It is true that under this provision all the 
directors should join to validly institute a suit, but under 
cl. 69 (d): 

“The directors may from time to time entrust to and confer upona 
managing director for the time being such of the powers exercisable under 


the Articles of Association of the company by the directors as they may think 
fit, 2...” 


It is argued for the respondent that the directors have 
entrusted him with full powers to institute suits on behalf of the 
company by himself. The proceedings of the directors dated 
7th June, 1918, to which the present appellant along with others. 
was a party show that it was : 

“resolved that the Chairman M. Mohammad Hashim Sait (respondent) 
and M. Hajee Ebrahim Sait (appellant) be appointed Managing Directors of 
the company on a remuneration of Rs. 2,C00 per mensem each to manage the 
business of the company’ either jointly or severally.” 

It follows that the two persons mentioned have power 
either jointly or severally to “manage the business of the com- 
pany”. It appears'to us that managing the business of the 
company would include institution of suits as well, when it 
becomes necessary in the course of management to recover 
moneys due to the company. The present one is a case of this 
kind. No authority has been quoted to show that institution 
of legal proceedings would not fall within the meaning of the 
expression “to manage the business of thecompany”. As such. 
management as has ‘been delegated to them by the directors can 
be conducted by either of them the suit instituted by the 
respondent would certainly be a validly instituted suit. We are 
told that as a matter of fact in the past both the respondent and 
the appellant have instituted suits on behalf of the company 
each by himself and this practice is relied on as lending addi- 
tional support, to the respondent’s contention. We have no 
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doubt that the resolution mentioned above read with cls. 69 
(k) and 69(d) of the Articles of Association enables the 
respondent to institute suits validly on behalf of the company. 
In this view it is not necessary to canvass the question whether 
the respondent can rely on the special resolution of the com- 
pany dated 30th July, 1937, authorising the company to file a 
suit against the appellant in support of his argument. However, 
‘we May point out that in law, a meeting of directors is not duly 
convened unless due notice has been given to all the directors 
(see 5 Hals. 337) and if this is so, the resolution cannot be 
called in aid to siipport the respondent’s position as admittedly 
no notice of the meeting was given to the appellant. But as 
we have stated, the other proceeding referred to give sufficient 
power to the respondent to institute the suit validly. 


On the merits, the contentions of the appellant have no 
force at all. He may have a claim for a portion of the undis- 
tributed bonus but this claim amounting at best only to 
Rs. 1,00,000 and odd, has been given up by him by letter dated 
Sth June, 1927, wherein he says: 

“ I find that there is absolutely no chance of recovering all or any Seton 


- of the bonus and dividends due to me and as such I hereby release my right 
to the same.” 


It is true that owing to some legal formalities not having 
been complied with it was resolved that the acceptance of this 
surrender might not be given'effect to till the said legal forma- 
lities have been complied with, but we know nothing as to 
whether these have been complied with or not. The other 
‘directors also have surrendered their claims to bonuses and 
‘suitable entries have been made in the company’s books in all 
cases. In the circumstances the appellant can have no right to 
set-off his claim to bonus as against the claim made by the 
company. With regard to the other claim to set-off, no autho- 
‘rity has been shown that a shareholder is entitled to set-off 
what he might receive on a winding up against moneys due by 
him. The contention appears to be a novel one. Surely, the 
company cannot be expected to await the winding up for the 
-recovery of the moneys due to it from the shareholders. 

The plea of the bar of limitation stands on an equally 
slender basis. The appellant has acknowledged his liability to 
pay the amount and the letter Ex. A dated 18th menember, 1934, 
will save the suit from this plea. 
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It is not necessary for us to go into the merits of the 
appellant’s case, but from the facts which appear from the 
affidavits and the papers filed before us it is clear that these 
pleas are vexatious and not bona fide. He admits the correct- 
ness of the amount due from him and acknowledges also his 
liability to pay it. He knows full well that as managing 
director he or the respondent can institute suits validly each by, 
himself as they have done in the past. He also knows that he 


‘surrendered his right to claim the bonus. In the circumstances, 


the pleas urged by him in defence of the suit cannot be consi- 
dered to be bona fide but must be considered as being urged 
simply to gain time! For these reasons we confirm the order 
passed by Gentle, J. and dismiss the appeal with costs. 


` Time for furnishing security is extended for three weeks. 


from this day. 
K.C. | en Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Panpranc Row. 
G. Anantachari andothers .. Appellants* (Accused 1 to 3). 


Criminal breach of trust~Abeiment of—~Circumstances under which: 
conviction possible—Omission of an officer to bring to the notice of higher - 
authorities~Knowledge of offence, whether amounted to abetment—Indtan: 
Penal Code, S. 109. 

The mere omission to bring certain facts within the knowledge of a public 
servant to the notice of the higher authorities does not itself constitute 
abetment as defined in the Indian Penal Code, unless the omission is one- 
which can be said to be an illegal omission or involves one which can be 
said to be an illegal omission, that is, involves a breach of duty imposed by 
law, and not merely a breach of a departmental rule of conduct or discipline. 
It cannot be said that the mere omission to bring to the notice of the higher 
authorities offences committed by other persons amounts to an abetment of 
those offences. : 

_ Where in certain defalcation proceedings of a public institution it 
was found that a collection manager (1) was aware that another officer of the 
same institution was systematically issuing private cheques without having. 
adequate funds in the bank, (2) omitted to bring to the notice of the higher 
authorities that such cheques as mentioned above were dishonoured with the 
deliberate idea of suppressing an enquiry thereunto, and (3) aware that the 
other officer was utilising the funds of the public institution for his own 
private purposes. ai ' 

Held, that the above findings did not support the conviction for a 
criminal breach of trust. The cheques never went to him before they were 
paid andhe did nothing to show that he instigated any one to make any 


payment. 
ae Ra a cA Ra RR a a 
* Cri. Apps. Nos. 271 and 314 of 1937. 28th April, 1938. 


Crl. R. C. No. 222 of 1937. 
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The presentation of a cheque at the counter necessarily involves a 
request for payment of cash and this request to pay money on worthless 
cheques out of public funds must amount to a criminal breach of trust by a 
public servant. It will be covered by S. 109 of the Indian Penal Code. The 
law does not require that instigation should be ina particular form or that 
it should be only in words and may not be by conduct. Whether there was 
instigation or not is a question of factin each case. It is however not neces- 
sary in law for the prosecution to prove that the actual operative cause in the 
mind of the person abetted was the instigation, and nothing else, so long as 
there was instigation and the offence has béen committed or the offence 
would have been committed if the person committing the act had the same 
knowledge and intention as the abetter. i 


Appeal against the judgment of the Court of the Third 


Presidency Magistrate, Egmore, Madras, dated 18th May, 
1937, and passed in C. C. No, 1506 of 1936, etc. 


Nugent Grant for V. T. Rangaswami Aiyangar, K. Nara- 
simha Aiyangar, K. S. Jayarama Aiyar, C. S. Rajappa and 
V. Rajagopalachariar for Appellants. 


The Crown Prosecutor on behalf of.the Crown. 


The Court delivered the following 


JupGcMENT.— These cases arise out of a defalcation dis- 
covered some time in the middle of 1936 in the treasury of the 
Corporation of Madras after an audit by a firm of chartered 
accountants; There appears to have beena practice in the 
corporation treasury, the only purpose of which was to receive 
collections and to remit them to the Imperial Bank of India, to 
cash cheques, originally only pay cheques of the corporation 
officials, later on cheques signed by corporation officials and 
finally any cheques which the Assistant Revenue Officer thought 
fit to pass. The case for the prosecution is that this practice 
which is described by one of the Magistrates as a “pernicious 
and obviously illegal practice” was availed ‘of by the appellant 
in Criminal Appeal No. 271 of 1937, Ananthachari, for the pur- 
pose of using corporation money for his own profit by having 
the use of corporation money from time to time. The modus 
operandi followed is described in paragraph 5 of the judgment 
of Mr. Tremenhere and it is unnecessary to repeat what he has 
said. Further, that paragraph contains a correct statement of 
the facts elicited in the evidence. In brief, Ananthachari 
used to issue cheques himself, though sometimes they were 
issued by his friends, and the cheques were presented for 
encashment at the corporation treasury either by himself or by 
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his servant, and thereby moneys were obtained-from the corpora- 
tion treasury even when the persons who drew the cheques had 
no funds to meet those cheques and many of the cheques so 
cashed were dishonoured subsequently. The case for the pro- 
secution is that this money which was obtained from the 
corporation treasury was taken for the purpose of Ananta- 
chari’s private business.. , The scale.on- which, these operations 
were carried on was so large that Anantachari was able to 
cash cheques for one lakh, eleven thousand and odd rupees, and 
over Rs. 4,500 of corporation money still remains to be made 
good out of the money so taken out. 


The prosecution in its eagerness to. rope în as many as 
possible threw a wide net in order to catch almost everyone 
connected ‘with the defalcation, even though ina remote way. 
Besides Anantachati, the collection manager Chinnaswami 
Aiyar, appellant in Criminal Appeal No. 314 0f 1937, Thiru- 
vengadathan Chetty, the head cashier, and the Assistant 
Revenue Officer, S.C. John, were all prosecuted besides the 
Head Accountant Srinivasa Aiyar.’ The cases against the last 


three mentioned individuals resulted in discharge, and only 
Anantachari and Chinnaswami Aiyar have been convicted, the 


former by the Third Presidency Magistrate and the latter by 


the Chief Presidency Magistrate, the cases havin'g been tried 


by different magistrates because the case against Anantachari 


was transferred from the Chief Presidency Magistrate’s file 


at the request of Anantachari. The Crown Prosecutor has 
filed a revision petition in respect of the order of discharge 
relating to the head cashier; but this petition has. not been 


seriously pressed before me, and the whole argument in these 


cases has proceeded on the basis that the head cashier person- 
ally acted honestly, and ‘that in any case he did not know that 
the cheques-‘which he cashed. were going to be dishonoured 
orthat the cheques were presented for payment with.the 
intention of making wrongful gain for those who cashed the 
cheques.’ The revision petition has not been argued and.I have 


no doubt that the order of discharge is oe ‘Tt is _ enough 
therefore to dismiss that petition, ; ele «ae 


I shall first deal with the case against Ghiaia ani Aiya, 


‘I may deal with it very briefly because I am of opinion that on 
‘the findings of fact recorded by the Chief Presidency Magis- 
‘trate in his judgment the conviction cannot be supported. ‘The 
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learned Magistrate was of opinion that he hag to decide the 
following three points, namely»: ` 

“(1) Whether Chinnaswami Aiyar was aware that Anantachari was 
systematically issuing private cheques without having the necessary funds in 
the bank, (2) whether Chinnaswami. Aiyar omitted to bring to the notice 
of the higher authorities the fact that Anantachari’ s cheques were being dis- 
honoured with the deliberate intehtion of suppressing any inquiry into the 
matter, and (3) whether he was aware that Anantachari. was utilising the 
funds of the corporation illicitly for his own private purpose.” 


‘On these ‘points the findings were all in the affirmative. 
But these findings do not suffice'to support'a conviction for 
abetment of criminal breach of trust. On the charges of 
conspiracy and falsification of accounts this accused has been 
acquitted by the learned Magistrate. The only charge in 
respect of which he was convicted ‘is the charge of abetting 
criminal breach of trust by a public servant. The mere 
omission to bring certain fatts within the knowledge of the 
accused to the notice of the higher authorities does not itself 


constitute abetment as defined in the Indian Penal Code, unless 
the omission is one which can be said to be an illegal omission, 


that is, involves a breach of a duty imposed by law, and 
tiot merely a breach of a departmental rule of conduct or 
discipline. It cannot be said that the mere omission ‘to bring 
to the notice of the higher authorities offences committed by. 
other persons amounts to an abetment of those offences; to 


take a concrete case, if a clerk does not report to the superior: 


authorities what is known to him about his fellow clerks’ 
taking bribes such omission does not amount to abetment of 
l bribery. It may form the foundation fòr disciplinary action 
against him ïn'a departmental way, but it cannot in‘law amount 
to abetment of the offence committed by his fellow clerk. It 
is admitted that Chinnaswami Aiyar had nothing to do with 
the payment of the cheques in question and it was the payment 
of the cheques, that is to say, the payment out of the corpora- 
tion treasury, that is alleged to constitute criminal breach of 
trust in the present case., The cheques never went to him 
before ‘they were paid and. he had ' nothing to do 
with cheques of this kind before they were paid. It is there- 
fore impossible to say that he did anything which facilitated 
the cashing of the cheques, and there is nothing to show that 
he instigated any one to make the payment. On this ground 
alone it is obvious that the’ conviction of Chinnaswami Aiyar 
éannot be sustained. It is therefore unnecessary to go further 
73 
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into the matter and consider whether the findings of the 
learned Magistrate are supported by the evidence or not. On 
the assumption that the findings are supported by the evidence 
the conviction cannot stand. It is therefore set aside and the 
sentence also;and this appellant Chinnaswami Aiyar is acquitt- 
ed. The fine, if paid, will be refunded to him. 


Then remains the case of the appellant Anantachari. 
Mr. Grant who appeared for him did not make any serious 
attempt to question the correctness of the findings of the learned 
Magistrate. His argument was that the offence disclosed by 
the evidence might be one of cheating but cannot amount to any 
abetment of criminal breach of trust. The evidence clearly 
shows that cheques were being presented either by Anantachari 
himself or caused by him to be presented for payment. There 
can be no doubt that he must have got the cheques cashed for 
his own wrongful gain and known at the time that such 
payment by the head cashier out of the corporation money 
would be criminal breach of trust by a public servant. The 
learned Magistrate is of the opinion that the abetting by 
Anantachari was by instigation, and after careful considera- 
tion I am of opinion that the learned Magistrate’s view is. 
tight. The presentation of a cheque at the counter necessarily 
involves a request for payment of cash and this request to the 
head cashier to pay money on worthless cheques out of public 
funds must have been known to Anantachari to be criminal 
breach of trust by public servant; and there can be no doubt 
that such payment would have amounted to that offence if the 
head cashier had the same knowledge and intention as Ananta- 
chari had. This is therefore a case which is covered by S. 109: 
of the Indian Penal Code. The law does not require that 
instigation should be in a particular form or that it should be 
only in words and may not be by conduct; for instance, a mere 
gesture indicating “beat” or a mere offering of money by an 
arrested person to the constable who arrests him may be regard- 
ed as instigation, in the one case to beat and in the other to take 
a bribe. Whether there was instigation or not is a question to 
be decided on the facts of each case. The only point of 
difficulty in the case is that even though there was instigation 
to make payment out of corporation money the actual reason 
which led the head cashier to make the payment might have 
been, as argued by Mr. Grant, not the instigation by Ananta- 
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chari, but the initials of the Assistant Revenue Officer on the 
cheques. It is however not necessary in law for the prosecu- 
tion to prove that the actual operative cause in the mind of the 
person abetted was the instigation, and nothing else; so long as 
there was instigation and the offence has been committed or 
the offence would have been committed if the person committing 
the act had the same knowledge and intention as the abetter. 
It is impossible for any human tribunal to decide exactly how 
much the instigation actually weighed in the mind of the 
person abetted when he committed the act or.offence. I am 
therefore of opinion that this argument does not really help 
the appellant Anantachari. There is no doubt that his conduct 
amounted to instigation to do an act, namely, to make payment 
out of the corporation treasury for the wrongful profit of 
himself and that such payments were actually made by the head 
cashier honestly or without a dishonest intention. The 
ingredients of the offence are in my opinion established in this 
case, and there would be no justification for interference with 
the conviction. The sentence does not appear to be too severe. 
His appeal is dismissed. He must surrender to his bail and 
serve the remainder of the sentence. 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice HORWILL. 





Vaiyapuri Chettiar .. Petitioner* (Accused) 
v. 
The Municipal Commissioner, 
Salem '.. Respondent (Complainant). 


District Municipalities Act (V of 1920), Ss. 176,177 and 339—~Contract 
with Municipality—Terms not complied with—Application of sections— 
Circumstances when. £ 

S., 177 of the District Municipalities Act, far from restricting the action 
to the present owner, clearly intends to have application only against the per- 
son who entered into the contract with the Municipality under S. 176. If by 
reason of parting with the ownership an accused person to whom notice has 
been sent under S. 177 is unable to comply with the order, then on general 
principles, a Criminal Court would doubtless refuse to convict; but the 
petitioner must show that he was actually prevented from complying with the 
terms laid down by the Municipality. 

Petition under Ss. 435 and 439 of the Code of 


Criminal Procedure, 1898, praying the High Court to revise 


*Crl. R. C. No. 885 of 1937. > > 4th May, 1938. 
Crl. R. P. No..829 of 1937. a 
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thé judgment of the: Court of the Sub-Divisional First .Class 
Magistrate, Salem, dated the 31st day of August, 1937 and 
passed in'C. A. No. 66 of 1937 preferred against the judgment 
of the Court of the Second Class Magistrate; Salem. Town, in 
Calendar Case No. 283 of 1937. 

R. S. Srinivasdthari and K.V. Rajagopalan för + Petitioner, 

AS! Sivakaminathan for cue Public Prosecutor on behalf 
of the Crown. 

The Court ‘made the following 

_ORDER.— The petitioner has been convicted under Ss. 177 
and 339 of the District Municipalities Act, in that he failed to 
carry out the order, of the Municipality of Salem to connect 
the roads on a plot which’ originally belonged to him with the 
Trichinopoly main road and to fill up pits in a certain road. 

Under S. 176’ of the District Municipalities Act the 
Municipality can grant permission for the construction of 
private streets and it may lay down conditions under which 
that permission is accorded. Under S. 177 it is prescribed 
that if any person makes or lays out any street referred to in 
S. 176 otherwise than in conformity with the orders of the 
Council, the Municipality may issue a notice calling upon him 
to carry out his agreement within a certain specified reasonable 
time. If he fails to do so, the Municipality can take action 
under S. 177 (2). S. 339 makes punishable any neglect or 
refusal to do an act in compliance with any proper order of 
the Municipality; so that reading S. 177 with S. 339 a person 
can be punished who, like the petitioner, has been given sanction 
under S.-176 to construct a- private road and who has not 
complied with the conditions laid down by the Municipality 
when that sanction was accorded. l 

It is argued that S. 177 can apply only to the present 
owner and not to a person who long ago parted with his 
rights; for it cannot be expected that any person should do 
work to property in which he no longer has an interest. Far 
from S. 177 restricting the action to the present owner, it 
clearly intends to have application only against the person who 
entered into the contract under S..176, If by reason of parting 
with. the ownership an accused person to whom a notice has 
been sent under S. 177 is unable to comply with the order, 
then. on general principles a Criminal Court would doubtless 
refuse to convict; but the petitioner -has not shown -in the 
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present instance that he has been prevented in any way from 
complying with the terms laid down by the Municipality. 
Moreover, I think the earned Public Prosecutor is right when 
he says that although the petitioner has sold all the house 
sites, yet he is still the owner of the roads. 

The learned Advocate for the petitioner has rightly pointed 
out that in the original notice issued under S. 176 the petitioner 
was not called upon specifically to erect a culvert as he was 
in the notice under S. 177.’ If however the petitioner had 
connected in a reasonable manner all his private roads with 
the main road in accordance with the terms of his contract, 
then he might be in a position to plead that he could not be 
called upon to erect the culvert. However that question does 
not arise in the present application. 

It has further been contended that the action against the 
petitioner: was barred by limitation under S. 347, as under 
that section a charge must be brought within three months of 
the commission of the offence. The petitioner received his 
first notice-Ex. D on 15th August, 1936; but it appears that in 
response to that notice he sent a petition on 2nd September, 
1936, to the Municipality, presumably protesting against the 
terms of the notice. A reply Ex. E was then sent to him and 
the latter part of that reply is of the nature of a notice, for 
the petitioner was directed to comply with the conditions of 
the licence granted to him within a month of the receipt of 
that order (namely, Ex. E dated 9th September, 1936). In 
default a prosecution was threatened. The offence was 
committed on 9th October, 1936, when the month which was 
allowed to him under Ex. E had expired; and the prosecution 
was launched in December—well within the three months 
allowed by S. 347. F 

Finally, it has been argued that the Criminal Court should 
have refused to convict in view of the fact that the prosecu- 
tion was launched as long as eight years after the notice 
under S. 176 was issued. Although I do not think that the 
explanation which the learned Public Prosecutor has thought 
fit to give on behalf of the Municipality is altogether satis- 
factory, yet. undoubtedly the petitioner did deliberately disobey 
the terms of the agreement entered into by him and continued 
to. disobey the order throughout the many years that had 
intervened between the date of the order under S. 176 and the 
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launching of the prosecution. I do not consider therefore that 
the petitioner was entitled to any special consideration. 


The petition is therefore dismissed. 
K.C. —— — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


W. K. Devaraja Mudaliar .. Petitioner* (Accused). 


Motor Vehicles Act (VII of 1914), S.15-A—Lorry overload ed—Convic- 
tion under—Burden of proof on prosecution to show knowledge of accused. 


In order to convict a;person under S. 15-A of the Motor Vehicles Act 
the burden of proof is upon the prosecution to show that the accused knew | 
that the lorry was overloaded. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Second Presidency Magistrate of the Court of ` 
the Presidency Magistrates, George Town, Madras, in M. V. 
No. 905 of 1937. ° 


K.V. Eswaran for Petitioner. 


K. V. Ramaseshan for The Crown Prosecutor on behalf 
of the Crown. 

The Court made the following 

Orver.—The petitioner is the owner of a lorry that was 
overloaded; and he was convicted under S. 15-A of the Motor 
Vehicles Act of suffering the lorry to be overloaded. 

The wording of S. 15-A and the general plan of the Act 
show that the burden was on the prosecution to show 
that the accused knew that the lorry was overloaded. Such 
knowledge could be proved by adducing evidence that, for 
example, the lorry had just left the owner’s premises or that 
all the goods on the lorry had come from there. All we know ` 
in the present case, however, is that the lorry was overloaded. 
It is stated at the bar that the lorry was actually on its way 
from Conjeevaram'to Madras. If so, it is unlikely that the 
accused knew that the lorry was overloaded.. 

The prosecution did not therefore prove its case. The 
petition is accordingly allowed, the conviction set aside and the 
fine ordered to be refunded. Eee 

K. C. ' —— Petition allowed. 








* Cri R. C. No. 132'of 1938. i i ‘4th May, 1938. 
Cri. R. P. No. 129, 0f-1938. iy 
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IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 
PRESENT :—Mr. Justice BURN. 
Muhammad Yusuf Sahib .. Petitioner* (Accused). 
Penal Code (Act XLV of 1860), S. 341—O fence wnder—Proof of. 


Where the accused was shown to have twice stopped the complainant by 
force, catching hold of his bandy bull, 


Held, that the facts found were sufficient to warrant a conviction under 
S. 341, Indian Penal Code. 


- Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Chidam- 
baram dated 25th January, 1937, and passed in C. A. No. 2 of 
1937 preferred against the judgment of the Court of the 
Second Class Magistrate of Porto Novo dated 17th November, 
1936, and passed in Calender Case No. 132 of 1936. 

K. Bhashyam Aiyangar and J. R. Gundappa Rao for 
Petitioner. l 

A. S. Sivakaminathan for The Public Prosecutor (V. L. 
Ethiraj), on behalf of the Crown. 

The Court made the following 


Orver.—The question of the propriety of the conviction 
under S. 341 of the Indian Penal Code is the only point argued 
before me. The facts found are that the petitioner twice 
stopped the complainant by force, catching hold of his bandy 
bull. This is quite enough to sustain the conviction under 
S. 341 of the Indian Penal Code. This petition is accordingly 
‘dismissed. 

B. V. V. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

` PRESENT :—Mr. Justice Panprane Row. 
P. Rami Reddi and others .. Petitionerst (Accused 1 
to 4, 7 and 5) 
A 
Chintha Chinna Narasi Reddi .. Respondent (Complainant). 
Penal Code (XLV of 1860), S. 160—Affray--What constitutes. 


To constitute affray there must be a fight and it is not a fight when one 
side is aggressive and the other side passive. 


* Cri. R, C. No. 509 of 1937. 24th February, 1938. 
Crl. R. P. No. 477 of 1937. 


t Cri. R. C. No. 9 of 1938. 8th August, 1938. 
Cri. R. P. No. 9 of 1938. . i 
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For beating others the accused can be certainly charged and punished, but 
if the prosecution deliberately chooses to amend the charge and rest the 
case entirely on the ground of affray, the accused will have to be acquitted. 


Petition under ‘Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, ‘praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First Class Magistrate 
of Jammalamadugu in C. A. No. 42 of 1937 preferred against 
the judgment of the Court of the Special Third Class Magis- 
trate of Jammalamadugu in C. C. No. 1 of 1937. 

P. Chandra Reddi and R. Ramalinga Reddi for Petitioners. 

The Public Prosecutor on behalf of the Crown. 

Respondent noť represented. 

The Court made the following 


Orper.—The petitioners in this case have been convicted 
of affray and sentenced to pay fines. The convictions and 
sentences were confirmed on appeal by the Sub- ‘Divisional 
Magistrate, Jammalamadugu. 


` The only question argued in this case is whether one of 
the ingredients of the offence of affray, namely, fighting by 
two or more persons, has been established; in other words, 
when members of one party beat members of another party and 
the latter did not retaliate or make any attempt to retaliate, 
could it be said there was fighting between the members of the 
one party and the members of the other. In this case, what 
happened was that the petitioners attacked and beat P. W. 2, 
because he had given evidence against them. When P. W. 1 
demonstrated, he also was beaten and he fell down unconscious. 
P. W. 3 who interceded was hit with stones by two of the 
accused who have been acquitted. From this account of the 
offence given by the prosecution can it be said there was fight- 
ing by two or more persons, the other ingredients of the offence, 
namely, that the occurrence was in a public place and that it was 
likely to cause alarm to the public being established. In a 
connected case, Horwill, J., said.that to constitute an affray, 
there must be a fight and it.is not a fight when one side is 
aggressive and the other side is passive. It was onthis-ground 
that the petitioners in the connected case were acquitted in 
revision. I am of opinion that fighting connotes necessarily a 
contest or struggle for mastery between two or more persons 
against one another. A struggle or a contest necessarily 
implies that there are two sides each of which is trying to 
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obtain the mastery, so that unless there is some violence offered 
or threatened against one another, there could be no fight but 
only a mere assault or beating. In these circumstances, I am 
prepared to follow the view adopted by Horwill, J., inthe con- 
nected case and find that there was no fighting in the present 
case. It was merelya case of beating by members of one party 
of certain members of another party for which no doubt they 
could have been charged and punished, but as the prosecution 
deliberately chose to amend the charge, and rest their case 
entirely on the charge of affray, the case must stand or fall by 
what the prosecution has done.. The offence of affray not 
having been established, the petitioners were entitled to be 
acquitted of that charge. Their convictions and sentences under 
S. 160 of the Indian Penal Code are therefore set aside and 
they are acquitted. The nore if paid by them should be 
refunded. ! i Petition allowed. 
K.C > —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


D. Chockalingam Chettiar .. Appellant* (Petitioner) 
v. 
T. S. P. L. P. Palaniappa Chettiar 
and another .. Respondents (Respon- 


dents 2 and 1). 


Insolvency Couri—Jurisdiction to go behind the decree of an appellate 
Court finding a debt—Circumstances of. 

Where on the strength of a judgment and decree passed in appeal, the 
petitioner sought to prove theamount of the decree debt in insolvency pro- 
ceedings but the Judge who heard the petition felt that the decree was not 
binding on the creditors as the debt was untrue, on the question whether the 
Insolvency Court could go behind the decree, 

Held, that the Insolvency Court was entitled to go behind the decree of 
the appellate Court if enforcing the decree was obviously unjust to the credi- 
tors represented by the Official Assignee. 

Ex parte Lennox: In re Lennox, (1885) 16 Q.B.D. 315 and Inre. Yan 
Laun: Ex parte Chatterton, (1907) 2 K.B. 23, relied on. 

Narasimha Sastri v. The Official Assignee of Madras, (1929) 59 M.L,J. 
321, referred to. 

Appeal against the order of the District Court of South 
Arcot dated 24th October, 1933, and made in I. A. No. 306 of 
1932 in I. P. No. 10 of 1928, : 

S. Nagaraja Aiyar for Appellant. 


K. R. Rangaswami Aiyangar for Respondents. 


"C, M.A, No. 278 of 1934. . 24th January, 1938. 
74 
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The Court delivered the following 

JupGMEeNT.—The appellant trust, through a former trustee, 
executed a mortgage bond in favour of the two insolvents and 
their brother. On this bond a mortgage suit was brought and 
a decree obtained against the plaint institution. In O.S. No. 8 
of 1924 on the file of the Sub-Court, Negapatam, the plaintiff, 
another trustee, brought a suit to have it declared that the 
mortgage decree was not binding on the plaint trust and 
for refund of a certain amount which had been paid under 
the decree obtained by the insolvents and their brother. 
He was successful in the trial Court; but the insolvents and 
their brother, who were defendants 1 to 3 in the suit, filed a 
joint appeal against the decree in O. S. No. 8 of 1924. During 
the pendency of the appeal the first and second defendants 
became insolvents and died before the appeal came on for 
hearing. The appellate Court, apparently in ignorance of the 
fact that defendants 1 and 2 had become insolvents, declared 
that the appeal of defendants 1 and 2 had abated; and so the 
appeal against them was dismissed. The third defendant, on 
precisely the same grounds of appeal as defendants 1 and 2 
had raised, was successful; and it was held that the mortgage 
in question was binding on the plaintiff institution. On 
the strength of this judgment and decree passed in appeal, 
the appellant has sought to prove for the amount of the 
decree debt in O. S. No. 8 of 1924 in the Insolvency Court; 
and the learned District Judge has held that the decree passed 
in O. S. No. 8 of 1924 and confirmed in appeal as far as the 
insolvents are concerned—is not binding on the creditors; and 
he has held that the debt is not a true one. The plaintiff 
trustee in this appeal contends that the decree was a proper 
one, free from fraud and collusion; and that therefore the 
Insolvency Court ought not to have gone behind the decree 
and, secondly, that in fact the then Official Receiver did 
have knowledge of the pendency of the appeal and did not 
take the trouble to come on record; and that he is therefore 
precluded from claiming that the decree of the appellate Court 
is not binding on him. The third contention is that if the 
Insolvency Court goes behind the decree of this Court it should 
reconsider the whole question whether the mortgage debt is 
binding on the appellant institution. 

It is not denied that in certain circumstances the Insol- 
vency Court can refuse to admit a judgment debt. The leading 
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case on the question as to how -far an Insolvency Court should 
consider itself bound by a decree is Ex parte Lennowx: In re 
Lennox! and it will be seen. therefrom that no judgment or 
decree is binding on the Insolvency Court, that the business of 
an Insolvency Court is to ascertain whether a debt is true or not, 
and that although the judgment and decree are binding on the 
parties to it whether the debt is true or false and whatever the 
judgment and decree might be; yet the Insolvency Court isnot 
so bound; for the Insolvency Court will not and should not 
ordinarily go behind the decree unless it has reason to believe 
that the decree was brought about by fraud or collusion or is 
unjust. As pointed out by Lord Esher in the case above re- 
ferred to, a judgment is prima facie evidence of the correctness 
of the debt. He says: 

“It cannot be doubted that a judgment is prima facie evidence of a debt, 
and that a judgment or order to which a debtor has consented is far stronger 
evidence against him of the validity of the debt for which it purports to be 
given than a mére judgment by default. It is very strong evidence against 
him. Nevertheless, it seems to me that upon certain allegations being 


brought forward, the Court is entitled to inquire into the alleged debt; and 


the Court, exercising a judicial authority, is bound to do so upon a sufficient 
cause being shown.” 


This principle has been followed in In re Van Laun: Ex 


parte Chatterton,2 in which Cozens-Hardy, M. R., quotes with | 


approval a passage in the judgment of Bigham, J., which was 
the subject of appeal: 


“ The trustee’s rightand duty when examining a proof for the purpose 
of admitting or rejecting it is to require some satisfactory evidence that the 
debt on which the proof is founded isa real debt. No judgment recovered 
against the bankrupt, no covenant given by or account stated with him, can 
deprive the trustee-of this right. He is entitled to go behind such forms to 
get at the truth, and the estoppel to which the bankrupt may have subjected 
himself will not prevail against him.” 

Reference has-been made by the learned Advocate for the 
appellant to Narasimha Sastri v. The Official Assignee of 


Madras,8 a judgment of Ramesam and Cornish, JJ. In that 


case there was only one creditor and only one debt; and it was . 


contended by the insolvent that the decree was passed ex parte. 
The judgment-debtor, who became insolvent, contended that 
‘he was not properly served with summons in the case, and that 
the debt was a fictitious one. Ramesam, J., in his judgment, 
states his opinion that it was not a case to which the principles 


: 1. (1885) 16 Q.B.D. 315. 
2. (1907) 2 K.B. 23. 3. (1929) 59 M.LJ. 321. 
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enunciated in Ex parte Lennox: In re Lennox! and In re Van 
Laun: Ex parte Chaiterton2 could be usefully applied ; for if the 
debt was a fictitious‘one the Official Assignee had no jurisdic- 
tion at all. The learned Advocate for the appellant relies not 
so much upon the decision in this case as upon a remark in the 
judgment of Lord Esher in Inre Flatau: Ex parte Scotch 
Whisky Distillers’ to the effect that 

“That the Court of Bankruptcy is bound in every case asa matter of 
course to go behind a judgment is a preposterous proposition.” 

- Applying the above principles to the facts before us, it 
seems clear that the Insolvency Court is entitled to go behind 
the decree of this Court above referred to if it is obviously an 
unjust decree which could not be enforced without doing 
injustice to the creditors represented by the Official Assignee. 
The decree against the insolvents and the 3rd defendant in 
O.S. No. 8 of 1924 was a joint decree; and there is no differ- 
ence at all between: the cases of the defendants and their 
brother the 3rd defendant—and in fact they filed a common 
appeal with common grounds of appeal. It follows therefore 
that if the legal representatives of the insolvents and the 
Official Receiver had been on the record they would necessarily 
have succeeded; so that it is quite clear that an injustice has 
resulted from the non-appearance on the record of the Official 
Receiver. The Insolvency Court was therefore entitled to go 
behind the decree and to say that the judgment debt of the 
appellant was not a true one. 


It is next contended that even if the decree be re-opened 
the Insolvency Court ought to reconsider the question whether 
the mortgage debt was really binding on the plaintiff institu- 
tion and whether the trial Court in O. S. No.8 of 1924 wasnot — 
right in giving a decree in favour of the appellant and this 
Court in appeal wrong. As has been laid down by the autho- 
rities cited above, lif there isno reason to think that the 
judgment and decree are wrong, the Insolvency Court is bound 
to follow that judgment and decree. The Insolvency Court in 
this case would not be justified in considering whether 
Venkatasubba Rao.and Cornish, JJ., in Appeal No. 361 of 1925 
are right or whether the trial Court is right. There is naturally 
a strong presumption that the appellate Court was right; and 





1. (1885) 16 Q.B.D. 315. 2. (1907) 2 K.B. 23. 
i 3. (1888) 22 Q.B.D. 83. i 
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only if the appellant was able to.show that in some way that a 
miscarriage of justice had been brought about in the appellate 
Court would the Insolvency Court be bound to consider whether 
the decision of the appellate Court was right or not. The 
appellant has not been able todo that; and the lower Court was 
therefore justified in holding on the strength of the judgments 
in Appeals Nos. 360 and 361 of 1925 that the debt of the 
appellant was not a true one. 

The present case is slightly different from those that have 
‘been quoted before me, in that it is alleged in the affidavits of 
the appellant filed in the Court below that the Official Receiver 
was aware of the existence of the proceedings and yet did not 
take the trouble to get himself broughton record. There isno 
reason to think that there was a wilful default and that the 
Official Receiver who had charge of the insolvent’s estate at the 
time of the hearing of Appeals Nos. 360 and 361 of 1925 failed 
or neglected his duty. Assuming, however, that the Official 
Receiver did negligently fail to bring himself on record, I 
cannot say on the principle enunciated above that this would 
in any way make the case of the appellant any stronger. If 
the Insolvency Court is entitled to go behind the judgment and 
decree, it should consider whether the alleged debt is true or 
not; and it matters not whether the Official Receiver was a 
party to the appeal or not. 

The appeal therefore fails and is disinisséd with costs of 
the 2nd respondent. 

KG: — Appeal dismissed. 
IN THE HIGH COURT OF F JUDICATURE AT MADRAS. 

Present :—Mr. Justice Burn anp Mr. Justice Sroparr. 
A. K. A. A. Audiappa Chetti and 
others .. Appellants* (Plaintiffs) 


The Taluk Board of Devakottah, 
through its President and 
others . i Si gad lei (Defendant 
: and Nil). 

Madras Local Boards Act (XIV of 1920)—Income from money-lending 
business in Burma—Receipt by agent at Burma and remitting to principal at 
Devakoitah—Principal residenti at Devakottah for more than sixty days-—If 
assessable under S.93—Tax not levied for a half year—If can be levied after 
the close of that half year. 


Receipt of money within the Local Board area by a person residing within 
the area out of the income of his foreign business from his foreign agent 


* S, A. Nos. 836 to 842 of 1932.:°-..... °° | . 29th March, 1938. 


Chocka- 
lingam 
C hettiar 


Ben ieee 
Chettiar. 


Audiappa 
heti 


Taluk 
Board of 
Devakottah. 


Audiappa 
Chetti 
v. 
Taluk 
Board of 
Devakottah. 


i 
590 THE MADRAS LAW JOURNAL REPORTS. [1938 
| 
amounts to receipt of income within such area within the meaning of S. 93 of 
the Madras Local Boards Act XIV of 1920. 

Where certain persons resided in Devakottah for more than 60 days in - 
each half year beginning Ist April, 1928 and ending 31st March, 1929 and 
received money by means of remittances from their place of business in Burma ' 
where they carried on money-lending business, such remittances are assessa- 
ble to profession-tax under S. 93 of the Madras Local Boards Act XIV of 
1920, as “receipt of income from money-lending” or as income from a source 
which is not “ lands or houses inside the Jocal limits of the area ”. 

Cheena Pena Rena Pertanan Chetty v. Taluk Board, Devakottah, (1932) 
63 M.L.J, 148: I.L.R. 55 Mad. 848, followed. 

Where the assessees were not assessed for period ending 30th September, 
1928 but in January, 1929, towards the close of the second half year the Presi- 
dent of the Local Board!classified the assessee as having been, for the whole 
year, in receipt of an uniform monthly income of so'much per month and 
imposed a tax amounting in each case to twice the appropriate yearly tax, the 
assessment for the first half year is illegal. This-isa half yearly tax, itis 
assessed by the taxing authority at rates proportionate to the monthly income 
accruing during that half year and is leviable in that half year itself and 
cannot be levied after the close of the half year. 

Prince of Arcot v, Corporation of Madras, (1929) 57 M.L.J. 536: LL.R. 52 
Mad. 866, followed. 

A suit to recover a tax collected by a Local Board and for an injunction 
restraining the Board from taxing in future a particular kind of income is 
not of a small canse nature. : 


Appeal against the decree of the Court of the Subordinate 
Judge of Devakottah in A.S. No. 100 of 1931, preferred 
against the decree of the Court of the District Munsiff of 
Devakottah in O.S. No. 251 of 1929, ete. 

P. R. Srinivasan for Appellants. 

y. Ramaswamy Aiyar for Respondents. 

These appeals coming on for'hearing at the first instance, 
the Court (Lakshmana Rao, J.) made the following 

Orver.—It is necessary for the disposal of these second 


` appeals to decide whether receipt of money within the Local 


Board area by a person residing within the area out of the 
income of his foreign business from his foreign agent, amounts 
to receipt of income within such area, within the meaning of 
S: 93 of the Madras Local Boards Act, and the Bench decision 
on the point in Pena Rina Yena Manickavasagam Chettiar v. 
Union Board of Devakoitah, through its President O.R.M.M.S. 
M. Manickavasagam Chettiar alias Sevugan Chettiar!, was 
doubted in C.R.P. No. 1519 of 1931 which for that reason has 
been referred to a Bench. The second appeals will also be 
posted before a Bench. ` 








1. (1932) 63 M.L,J. 741: LL.R. 55 Mad. 853. 
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In pursuance of the above order, the Court (Burn and 
Stodart, JJ.) delivered the following 


JupGMENt.—-These seven appeals depend on the same 
issues of law and fact. Plaintiffs are the appellants. The 
cause of action is that they were assessed to profession-tax in 
respect of a certain kind of income in the year 1928-1929 by 
the Taluk Board, Devakottah. The Board is the respondent. 
The suits were to recover the tax and for a declaration that it 
was illegally levied and for an injunction restraining the Board 
from levying it on such income in future. The learned 
Subordinate Judge, Devakottah, reversing the trial Court’s 
decree dismissed the suits. 

It is objected by the learned advocate for the respondent 
that under S. 102 of the Civil Procedure Code, no second 
appeal lies, since the suits are of a small cause nature, being 
merely to recover small sums of money. But the suits are, in 
addition, and perhaps mainly, for an injunction restraining the 
Board from taxing in future a particular kind of income 
which according to the appellants is not taxable as professional 
income under the Local Boards Act. The same point was 
raised and overruled in S.A. No. 882 of 1928, Chockalingam 
Chettiar v. Taluk Board, Devakottaht, We overrule it again. 


Admittedly appellants resided in the area of the Local 
Board for more than sixty days in each half year of the year 
beginning Ist April, 1928 and ending 31st March, 1929. 
Admittedly they received money by means of remittances from 
their places of business in Burma where they carried on the 
trade of money-lending. On these remittances the appellants 
were assessed to profession-tax under Ss. 93 and 96 of the Act 
then in force, namely, the Madras Local Boards Act (XIV of 
1920). They contend that this kind of income is not taxable 
under that Act and the principal question for decision in these 
appeals is whether the lower appellate Court was wrong 
in holding that it was. The question has to be decided on a 
construction of the taxing sections of the Act. 

The relevant section is S. 93. It is as follows :— 


“Tf the President of the District Board publishes a notification under 
S. 77, that a profession-tax shall be levied in any local area, every person who 
within such area, and for the period laid down in S. 96, exercises a profes- 
sion, art, trade or calling; or is in receipt of any income from money-lending 
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or any source other than houses and lands inside the local limits of the area 
notified under S. 77, bringing him within one or more of the classes specified 
in Schedule IV, shall pay a half-yearly tax on his professional i income, on the 
scale shown in the said schedule.” 


The case of the appellants is that the money derived from 
their money-lending business in Burma is income when it 
accrues in Burma to their agents or partners there but is not 
income when it, or part of it, is remitted to the appellants 
in Devakottah. Therefore, they contend, they are not in 
receipt of any income from money-lending in Devakottah. 


No authority is cited for this position. The remittances 
on which the appellants have been taxed are admittedly derived 
from their money-lending business in Burma; and the appel- 
lants, in the words of S. 93, are “in receipt” of these remittances 
when they come into their hands in Devakottah. We think 
it is plain that these remittances are “income from money- 
lending”. We do! not think it makes any difference that the 
profits accruing from the business are actually earned elsewhere 
and pass first through the hands of some agent or partner 
before they reach the hands of these appellants. 


This exact ‘point has already been decided by a Bench of 
this Court in Cheena Pena Rena Perianan Chetty v. 
Taluk Board, Devakottahi. The facts in that case were exactly 
the same as in these appeals. We respectfully agree with that 
decision. The same argument that income cannot be received 
as income more than once was raised in that case and negatived. 
On this ground of appeal therefore the appellants must fail. 

Apart altogether from the fact that appellants are liable 
as being in receipt of income from money-lending it appears 
to us that they are liable on another ground. S. 93 embraces 
three classes of persons: (a) persons who within such area 
exercises a profession, art, trade or calling; (b) or are in 
receipt of any income from money-lending; (c) or are in 
receipt of any income from any source other than lands or 
houses inside the local limits of the area. 

Conceding for the sake of argument that in the process of 
transmission to Devakottah these remittances in some subtle 
way lose their character of “income from money-lending”’ 
they still continue to be income from a certain definite source, 
which.is not: 
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“lands:or houses inside the local limits of the area.’ ™ It appears 
to. us therefore that’ the appellants are persons who are taxable 
in respect of those remittances on that ground also. 


Two further objections are raised in these appeals. Both 
have reference to the method of taxation. The tax is a half- 
yearly tax. The appellants object that they have not been 
assessed at all in the first half-year and so are not liable to pay 
the tax for that half-year; and that they have not been legally 
assessed in the second half-year. S. 93 after describing the 
kinds of income which are assessable to the tax, provides that 
persons in receipt of such income shall pay a half-yearly tax 
on it on the scale shown in Sch. IV. And S. 9 of Sch. IV is: 


“Persons liable to the profession-tax shall be classified by the President 
of the Local Board and assessed to the profession-tax on a scale proceeding 
proportionately to the following maximum scale, or on the maximum scale 
as the case may be, and the President may from time to time revise such 
classification.” g 

Then follows the scale. The effect of Ss. 93 and 9 of the 
schedule, therefore is that persons liable to the tax shall pay a 
half-yearly tax on their professional income on being assessed 
to the tax in the manner laid down in Sch. IV, that is to 
say, when the President has decided in which of the classes 
enumerated in the scale, each person falls. The tax in these 
appeals relates to two half-years, namely, the half-year ending 
30th September, 1928, and the half-year ending 31st March, 
1929. The appellants were not assessed by the President for 
the first of these periods and their contention is that they are 
not taxable for that period. What happened was that in 
January, 1929, that is to say, towards the close of the second 
half-year the President classified the assessees as having been, 
for the whole year, in receipt of an uniform monthly income 
‘of so much per month, and imposed a tax amounting in each 
case to twice the appropriate half-yearly tax. The appellants 
contend that this procedure is illegal. Their case is that they 
must be assessed to the half-yearly tax within the half-year 
to which the tax relates; in other words that they cannot be 
assessed retrospectively. We think’ that this contention must 
prevail. The point has been decided in Prince of Arcot v. 
Corporation of Madras! on a construction of the provisions of 
the Madras City Municipal Act (IV of 1919) which in our 
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opinion are similąr in principle in this respect to the 
Madras Local Boards Act (XIV of 1920). That is a very 
exhaustive judgment and we feel that we cannot add anything 
useful to the reasoning of the learned Judges Waller and 
Krishnan Pandalai, JJ., who decided the case. It is contended 
by the learned Advocate for the respondent Board that Ss. 111 
and 113 of the Madras City Municipal Act which are the 
taxing sections of that Act differ from S. 93 of the Locak 
Boards Act inan important particular, namely, that they require 
a determination of the tax to be made by the taxing authority. 
before the tax becomes leviable. The relevant words of S. 113. 
of that Act are: 

“Tf, for sixty days P the aggregate in any half-year, any person exercises. 
a profession, etc., rendering him liable to the profession-tax such person 
shall become liable for the profession-tax and if the tax due in respect of 


the half-year is not paid, the Commissioner shall cause a notice to be served: 
on such person to pay it within fifteen days.” 


And S. 111 is: 


“Every person who within the City and for the period prescribed in 
S. 113 exercises a profession, etc, bringing him within one or more of the- 
classes of persons specified in the taxation rules in Sch. IV shall pay a tax as 
determined under the said rules.” 


And Sch. IV is as regards profession-tax: 

“Persons shall be assessed by the Commissioner to the profession-tax. 
under the following classes on a scale to be determined by the Council from. 
time to time.” 

The argument of the learned Advocate for the respondent 
Board is that under the Local Boards Act a person becomes- 
liable to pay the tax for any particular half-year by the mere 
fact of his receiving an income which is taxable under S. 93; 
while under the Municipal Act a person does not become liable 
until he is assessed by the Commissioner under the taxation 
rules. We do not think that this distinction can be made.. 
Under S. 93, liability accrues when a person exercises a 
profession or receives an income “bringing him within one or 
more of the classes of persons specified in Sch. IV”. 


And turning to S. 9 of Sch. IV we find that he does not: 
come within any of the said classes till he is “classified” by, 
the President. In other words the President before assessing 
any one to tax is bound to determine in which class of the- 
schedule he falls, just as the Commissioner under the taxation 
rules which apply to the city has to do exactly the same thing.. 
In substance we think there is no difference between the two- 


I]. THE MADRAS LAW JOURNAL REPORTS. 595 


Acts. The concluding words of the substantive portion of 
S. 93 of the Local Boards Act, namely: 


“shall pay a half-yearly tax on his professional income on the scale 
shown in the said Schedule (Sch. I'V),” , 


mean by implication that the President has to determine 
the assessee’s place in the scale and in that manner determine 
the amount of the tax. We observe also that this determina- 
tion by the President is not final. An assessee is at liberty 
under S. 11 of the Schedule to have his place in the scale and 
therefore the amount of his tax revised by the President on 
producing his accounts and demonstrating that he should be 
placed lower in the scale. 

But even if for the sake of argument it is conceded that 
there is this difference between the two Acts does that prevent 
the principle of the Prince of Arcot v, Corporation of Madras}, 
from applying to the facts of the present cases. The broad 
facts are that this is a half-yearly tax that it is assessed by the 
taxing authority at rates proportionate to the monthly income 
accruing during that half-year, and that it is leviable in the 
half-year itself. The principle of the case cited is that to 
allow the tax to be assessed after the close of the half-year is 
inconsistent with the scheme of the Municipal Act which in 
these broad aspects, does not differ from the Local Boards 
Act. Following that decision we must allow these appeals to 
this extent, namely, that the tax for the first half-year was 
illegally imposed and is recoverable by the appellants. 


Lastly it is urged that even in respect of the second half- 


year the assessment is illegal inasmuch as there is no separate 
assessment for that half-year. We think that this objection is 
one of form and not of substance. The order of assessment: 
in each case stated that the assessee received an income of so 
-much per month during the whole year and that he was assessed 
to a tax which, on reference to the schedule, is seen to be. 
twice the half-yearly tax appropriate to such monthly income. 
We think that this clearly means that for the second half-year 
the assessee received a monthly income of the amount stated 
and was liable to pay a tax amounting to half of the amount 
at which he was assessed. 

B In the result, we allow these appeals to the extent stated,. 
namely, that the appellants are entitled to recover half of the 
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tax päid. by them for the: year 1928-1929,'representing the tax 
for the first half of thatl-year.. To:that extent the deoree of 
the lower appellate Court: is Poa For the rest ‘the appeals 
are dismissed. VDE DEES SE GEE CaN 
' Appelldiits: to receive-half their costs throughout from thé 
Local Board respondent and the Tatter to' bay its. ‘own ‘costs 
throughout. ae a , ak eae 
S. V.V. o e ee Appeals allowed. 
i | PRIVY COUNCIL: Goa T TI 
[On appeal from the Chief Court of Oudli a at Lucknow: j 


Prisent:—Lokp “THANEKERTON, Lop ‘Roce, | Tox 
Romer, Sir SHADI Lat AND Sir GrorGe’ RANKIN. i 


Rai Bajrang Bahadur’ SingH and | 


another Shan te Appellants state os eh he 
y a Be Son, ae } a PENAT Era 

Rai Beni Madho Bakhsh ‘Singh `. E ee = 
and others wae es Ruedas. 7 


Res judicata—Partition—Piots included in mahal—Holders recorded a as 
having under-proprietary rights—Partition completed— -Subseyuent’ Civil ‘suit 
for declaration of right as superior proprietors—l hether barred—Jurisdiction. 
of Civil Court—United Provinces Land, Revenue Act. (III of 1901), Ss. 111, 
112 and 233 (k). 

_ Where a question of title affecting a partition ‘which might have heen 
raised in the partition proceedings is not so raised, and the partition is:cOm- 
pleted, 5.233 (k) of the!U. P. Land Revenué Act operates to prévent parties 
to the partition from subsequently raising the same question in a Civil Court, 
The words ‘partition and union of mahals’ refer to a process “regulated by 
Chapter VII of the Act the result of which procéss receives statutory ‘effect. 
Nothing in the Act leads to the-corclusion that “partition” .medns nothing 
more than the re- arrangement of. land into „units of area. That, word im- 
ports and includes that rights in the units are ‘distributed 3 among the sharers: 
S. 11l of the Act deals with cases’ where, in the course’ of pattition pro“ 
ceedings, any objection.is made by a:recorded co-sharer which raises any. 
question .of .proprietary . title.. The principle of res judicata, can, haye 
no application i in cases where no objection has been made under S. il 
and the provisions of that section ‘and of S. 112 have according ly not come 
into operation. In such a case’ the partition proceeds upon the entries in the 
kbewat, and the Collector does not function asa Civil Court or have in ‘hat 
or any other capacity to decide as to its, correctness expressly., or implicitly; 
Muhammad Sadig v. Laute Ram, (1901) LL:R. 23 All.’291 (F. B. y and Bijai 
Misir v. Kali Prasad Misir, “(1917) 1 LER. 39 All. 469 ¢F.B.), approved. - : 


. Ram Rekha Misra-v. Lallu Misra, (1931) LE.R, 53 All. 568, overritled.. 
Appeal from a judgment and decree dated 7th April, 1932, 
of the Chief Court, Oudh : e ‘Chief t Fadge’ and ‘Risch, 2 








APC Appeal NoT Gi Ides Me senai 5 as -27th May, 1538. 
Oudh Appeal Nor 8:6f.1932.0 20. Ta eb 
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following a decision of the Full Bench’(the Chief Judge, Raza 
and Srivastava, JJ.) dismissing an’ appeal ‘from.a decision 
of the Subordinate Judge, Ban Barnes Toth, S 
1930. ae sae oes 


The’ appellants on 20th February, 1930, ee an action 
against ¡sixty-nine defendants, of whom No. 69: was, joined pro; 
forma, for a declaration that the appellants, their co-plaintiffs and; 
defendant 69 were the superior proprietors and not the inferior 
proprietors of a number of plots of land” situated i in the village of 
Nain, pargana ‘Salon, Rai Bareli district, The appellants contend- 
ed that they ‘were always in possession of the disputed plots as 
superior proprietors; that’ Nain was “partitioned in 1906, five 
mahals being created, and that the plots i in dispute, being’ distri- 
buted’ throughout 'the five mahals, were wrongly recorded as in thé 
under- proprietary tenure of the appellants and others. The 
defendants denied that the appellants had any title as superior 
proprietors’in the particular plots in dispute, and contended that 
the action was not maintainable as the plaintiffs had failed to 
claim superior proprietary rights during’the partition proceedings. 
themselves or when the. settlement. khewats were being prepared, 
and that the, action was barred by virtue of S, 233 (k) of the 
United Provinces Land Reyenue Act, 1901. The Subordinate, 
Judge found against the plaintiffs’: on the issue of their title 
to su perior rights of ‘proprietorship i in the ‘plots, and he further 
held that the action was bad as being one to disturb the partition 
of 1906 and as being barred by S; 233 (&): ` On appeal to them, 
the Division Bench: referred to thé Full Bench inter aha the 
question whether the action, was barred ‘by S. 233 (k): The Full 
Berich having answered that question ' in the affirmative, the platar 
a appealed to His Majesty in'Council. - 

| HW. Williams for-Appellants. —Counsel referred to Shambhu' 
Singh v. Daljit Singhi, Kalka Prasad v. Manmana Lal? and to 
Bijat Misir-v. Kali Prasad M isir3. : 

W. Wallach for’ Respondents. 

l 27th May, 1938. Their Lordships ident was delivered 
by 
T SiR GEORGE RANKIN. —The question for determination in 
this case relates to ‘partition ‘proceedings ‘which ‘from the 3rd 
October, '1903,"to-the Ist July; 1907, took ` ` place under the 
United Provinces Land Revenue Act (U. P. Act, II of 1901)’ 
in respect of a village called’Naia ‘situate in’ pargana Salon’ in 
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P.C. the district of Rai Bareli in Oudh. The question has been 
Bajrang described by the Chief Court of Oudh as of importance, and 
Bahadur judicial opinion in the United Provinces has for many years 

Singh Ta Dia É 

v. been divided upon the principle to be applied. 
Beni Madh g : 
Bakhsh = The suit out of which the present appeal arises was 


Singh. brought in the Court of the Subordinate Judge of Rai Bareli 
SiE George by the two appellants together with two other persons on the 
™ 20th February, 1930, against 68 persons interested in the lands 
of the village, defendant No. 69 being joined pro forma as a 
person having the game interest as the plaintiffs. The relief 
claimed by the plaint was a declaration that the plaintiffs and 
defendant No. 69 were superior proprietors as distinct from 
under-proprietors of various plots of land specified in list A 
attached to the plaint. The aggregate area of these plots is 
about 71 bighas; they are not contiguous but are scattered 
throughout the various parts of the village. By reason of 
certain compromises entered into pending this appeal to His 
Majesty, there remain in controversy only five plots with a 
total area of 5 bighas 7 biswas 16 biswansis, and the respon- 
dent No. 3, Thakurain Chhabinath Kuar (the third defendant), 
is the only contesting respondent. She is one of the two 
widows of one Rai Chait Narain Singh, her co-widow being 
Musammat Seot Raj Kuar. At the time when partition proceed- 
ings as already mentioned were begun in 1903 the plaintiffs were 
recorded as having, only under-proprietary right in these five’ 
plots. Asa result of the partition, these plots were included in 
the revenue-paying unit or “mahal”, comprising 164 bighas, 
which was given the name of Rai Chait Narain Singh and 
assessed as at annual revenue of Rs. 51. The plaintiffs were 
recorded as having an under-proprietary interest therein but as 
holding them rent free. The superior interest was recorded as 
belonging to Rai Chait Narain Singh and another. It now 
stands in the names of -his two widows who hold as limited 
owners under the Hindu law. Musammat Seot Raj Kuar, by 
registered deed dated the 20th September, 1933, has compro- 
mised with the appellants on terms which purport to agree that 
the latter be recorded as the superior proprietors, that they 
shall get revenue thereon separately assessed and that she shall 
not be liable for the payment of such revenue. 


At the trial of the suit the learned Subordinate Judge 
found against the plaintiffs on the issue as to their title to the 
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superior right in the suit lands. He also held that their suit P.G 
was bad as being one to disturb the partition of 1906 and as Bajrang 
contrary to S. 233 (k) of the Act of 1901. The Division Bahadur 


k iogh 
Bench of the Chief Court on appeal referred to a Full Bench “%8 
: ONR Beni Madho 
two questions : Bakhsh 
1. Is the relief of declaration prayed for by the plaintiffs in the present Singh. 
‘suit barred by the provisions of cl. (k) of S. 233 of the Land Revenue Act, Sir George 
1901, by virtue of partitions of 1906 and 1910? Rankine 


2. Is the jurisdiction of the Collector to act under cl. (c) of S. 111 (1) 
of the Land Revenue Act, 1901, ousted when the question of proprietary title 
-alleged to have been decided by him in the partition proceedings mentioned 
-above had already been determined by a Gourt of competent jurisdiction? 


The Full Bench (10th March, 1932), having answered the 
first question in the affirmative and the second in the negative, 
the Division Bench on the 7th April, 1932, dismissed the 
appeal. From this decree the present appeal has been brought 
pursuant to a certificate granted on the 21st September, 1932, 
‘by the Chief Court that the case complies with the require- 
ments of S. 110 and is also fit for appeal to His Majesty under 
cl. (c) of S. 109 of the Civil Procedure Code. 


It has been contended for respondent No. 3 (hereinafter 
-called the respondent) that the amount or value of the subject- 
matter in dispute on this appeal had been reduced to less than 
Rs. 10,000 by compromise with certain of the defendants 
-effected after the date of the certificate but before the 12th 
December, 1932, when the appeal was finally admitted, and that 
the appeal had become incompetent accordingly. Their Lord- 
ships are far from holding that this contention would have 
‘prevailed apart from the certificate as to fitness under cl. (c) 
-of S. 109, but in view of the express reference to that clause in 
the judgment of the Chief Court they think that the objection 
must clearly be overruled. 


The second of the two questions referred to the Full 
Bench was apparently propounded in the interest of the plain- 
tiffs. Before their Lordships the negative answer given to it 
‘by the Full Bench has not been contested in argument but it is 
in any view unnecessary that their Lordships should give any 
-decision thereupon. 

As the sole question for decision on this appeal is whether 
the suit is barred by clause (k) of S. 233 of the Act of 1901, 
it is necessary to consider in relation to that clause the nature 
and effect of partition proceedings taken under chapter VII of 
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the Act, to examine: the circumstances in which: the’ plaintiffs 
claim to be entitled to relief, and to ascertain the results which 
would: follow from ‘the grant of the relief claimed. © +! 
S. 233, upon which the present case’ turns,’ constitutes 
Part B of chapter XI of the Act. The subject:matter of ‘the 
chapter is described as “Miscellaneous”, and that of Part B as 
“Jurisdiction of Civil Courts” or’as given in.the margin of the 
section. ‘Matters excepted ‘from the cognisance of Civil Courts”. 
These matters are stated in thirteen, clauses (a) to (m). ,of 
which the most important for the present case is ($) : i 
233, No person shall institute any suit or other proceeding in the Civi] 
Court with respect to any of ‘the following matters :— > 


(k) partition or union of mahals except as provided in sections 111 and 
112. : : ` F 


. Other matters excepted from the cognisance. of Civil. 
Courts, by the section are the liability of any land, not excepted, 
under S. 58, to be assessed to revenue; the claimof any person, 
to engage for the payment of revenue; the amount of revenue 
assessed on any mahal or portion of a mahal; the amount to: 
be paid to a proprietor by an inferior proprietor when that 
amount has been fixed by the Settlement Officer; claims, 
connected with or arising out of the collection of revenue. 

The words “partition and union of mahals”. which appear 
in clause (k) appear earlier in the Act as the heading to, 
chapter VII. They had stood at the head of the, correspond- 
ing provisions of the previous Acts (XIX of 1873 and XVII. 
of 1876). The usual meaning of mahal is that given in clause 
(a) of S. 4.—“any local area held oo a separate engage-. 
ment for the payment of land-revenue”. Though the defini-. 
tion includes ‘any ‘revenue-free area for which a separate 
record of rights has been framed” and certain other cases. 
mentioned in the section, the root idea is unit of area for 
revenue purposes. In chapter VII the Act does not provide 
any special definition of “union of mahals” which is a simple 
thatter dealt with by Ss. 139 and 140, But it is otherwise with, 
“partition” which is defined by S. 106 :— : 


106. “Partition” * means the division of a mahal or of a part of a mahal 
into two or more portions, each consisting of one or more shares. 

- In “imperfect partition” the several portions remain jointly responsible: 
for the revenue assessed, on the whole mahal. 

In “perfect partition” the whole « mahal is ‘divided, and the ‘several 
portions become Separate mahals, each severally responsible for the. revenue: 
distribúted thereon.” Y7 ° ' zi oo ang v . 
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The procedure prescribéd.in this -Chapter shall be followed in all parti- 
tions, whether imperfect or Perie except where it is otherwise expresaly 
declared. : ; ; : 

The chapter W that an application for partition 
may be presented by one or jointly by two or more of the 
recorded co-sharers of ‘a mahal (S. 108) but that the Collector 
may at any stage stay the partition and order the proceedings 
to be quashed (S. 109). On receiving an application the 
Collector is to issue a proclamation to all the other recorded 
co-sharers to appear and state their objections if any to the 
partition; any other recorded co-sharer may join in applying 
for partition (S. 110). If the partition is not to be made by 
the parties themselves or by arbitrators but by the Collector or 
an Assistant Collector, a partition proceeding (terz-i-tagsim) 
is to be drawn up declaring the nature and extent of the inte- 
rests of the persons applying. for the partition and of any 
other persons who may be affected thereby, detailing how 
partition is to be made, .and deciding all disputed questions 
that may have arisen in connection therewith (S. 114). This 
proceeding bears some ‘analogy to what ina suit before a 
Civil Court would be called a preliminary decree for partition. 
It is prior to this stage that Ss. 111 and 112—both of which 
are mentioned in clause (k) of S. 233—apply to the case and 
enable an objection by.a recorded co-sharer involving a ques- 
tion of proprietary title to come before a Civil Court at first 
instance or on appeal if it has not already done so: 

> 111.—(1) If, on or before the day so fixed, any objection is made by a 
recorded co-sharer, involving a question of proprietary title which has not 


been already determined by a Court of competent jurisdiction, the Collector 
may either— 


(a) decline to grant the application until the question in dispute has 
been determined by a competent Goirt or 


(b) require any party to the case to institute within three months a suit 
in the Civil Court for the determination of such question, or . 
(c) proceed to inquire into the merits of the objection. 

(2) When the proceedings have been postponed under clause (b), if sudh 
party fails to comply with the requisition, the Collector .shall decide the 
question against him. If he institutes the suit, the Collector shall deal with 
the case in accordance with the decision of the Civil Court. 

(3) Tf the Collector decides to inquire into the merits of the objection, he 
shall follow the procedure laid down in the Code of Civil.Procedure for the 
trial of original suits. ` 
„© 112. All decrees passed under subs S. B of the precading seçtion shall 
be held to be decrees of a Court of Civil Judicature of the first instance, and 
shall be open to appeal to the District Judge or High Court or the Judicial 
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Commissioner, as the case may be, under the rules applicable to appeals to 
those Courts, and the appellate Court may issue a precept to the Collector, 
desiring him to stay the partition pending the decision of the appeal. 


The remaining sections of Chapter VII contain many 
provisions as to the principles to govern the division of the 
land into different: portions to be allotted to the various 
sharers—a matter which in cases of perfect partition affects 


the revenue directly. These sections cover such matters as 


lands already held by a co-sharer in severalty, buildings of 
one sharer on the land allotted to another, garden lands, wells 
and so forth. They provide that if the holding of any tenant 
is divided the rent:is to be apportioned, and in all cases the 
revenue of the mahal is to be distributed over the several 
portions (129, 130). There is provision for appeals from the 
Assistant Collector to the Collector, and for appeals to the 
Commissioner from ‘the Collector’s orders on a partition 
proceeding or disallowing partition. S. 131 is important:— 

131. A partition shall not be complete until the Collector has passed an 
order confirming it. 


When the partition has been confirmed, the Collector shall issue a 
proclamation thereof, and the partition shall take effect from the first day of 
July next following the date of such proclamation. 


In the present case the provisions of Chapter VII were 
applied to the village of Nain. They began with an applica- 
tion (S. 107) on the 3rd October, 1903, by certain co-sharers 
of the village for a perfect partition to be made of the lands 
of the village which at that time wasa single mahal. Proclama- 
tion was duly made calling upon the other co-sharers to appear 
and state objections 'if any (S. 110). The plaintiffs-appellants 
were recordéd as co-sharers of the village apart altogether from 
their interest in any of the plots in suit. As such they received 
due notice of the application for partition, and on the 12th 
March, 1904, they filed an application in respect of their 
recorded interest as superior proprietors agreeing to partition 
[S. 110 (2)] but asking that their interest be included in a 
particular mahal. With reference to the plots in suit the 
plaintiffs were recorded as under-proprietors and not as having 
the superior right; ‘though their claim now is that they were 
entitled to the superior interest and that the record was 
erroneous. They say that in 1876 their right had been established 
by the decree of a Civil Court, but they have to admit that in 
1903 the record was against them. They made no claim to the 
superior interest in these plots or any of them in the course of 
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the partition proceedings. Their interest in the plots in suit 
was treated as a rent-fee but under-proprietary interest with 
‘the result that by the partition their interest in the village lands 
as superior proprietors was included in one mahal while the 
five plots now in dispute were included in another, the plaintiffs 
being shown as under-proprietors in the khewat of under- 
proprietors of that mahal. The village was divided into five 
mahals, the fifth being a residuary mahal comprising the lands 
of those who did not seek partition. The partition proceeding 
(S. 114) was approved by the Collector on the 16th September, 
1904, and the partition was confirmed on the 28th September, 
1906, with effect from the Ist July, 1907 (S. 131). The 
various plots originally claimed by the plaint were distributed 
-over all five of the new mahals; the five plots still in controversy 
were included inthe second which was given the name of Rai 
Chait Narain Singh. As representing a 1 anna 5 pie share in 
the village this mahal included 164 bighas and was assessed to 
revenue at Rs. 51. No objection or appeal was taken by the 
plaintiffs at any time between 1903 and 1907. In 1909 an 
imperfect partition of the residuary mahal was carried out, 
‘but as the five plots now in dispute were not in that mahal it 
meed not be further referred to. The plaintiffs remained in 
possession of the suit lands as of old, paying neither revenue 
nor rent till 1929. In that year proceedings under S. 107 of 
the Oudh Rent Act (Act XXII of 1886) were taken against 
them before the Assistant Record Officer by the proprietors of 
different mahals including the mahal Rai Chait Narain Singh. 
‘On the 25th June, 1929, the Assistant Record Officer assessed 
them to rent notwithstanding their claim to be proprietors— 
a claim then set up, so far as appears, for the first time since 
‘some date before 1903. The plaintiffs on the 20th February, 
1930, filed the present suit for a declaration that they are the 
‘superior proprietors of the lands specified in the plaint and 
not inferior proprietors. 


If the plaintiffs be granted the relief claimed it is plain 
that the result of the partition of 1903-7 will be substantially 
altered. All the Courts in India are agreed as to this. It 
is no answer to say that the plaintiffs could be declared to 
be joint proprietors of a mahal along with the persons to whom 
it was allotted at the partition. Such a declaration would 
produce a result contrary to the very purpose of the applicants 
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P.C. for partition (namely, to separate their shares) anda highly: 
Bajrang unjust result, in respect that failure by the plaintiffs to pay 
penadur their share of revenue would compel the present proprietors to 

ingh Dos i ; 

v. pay it in order to avoid a sale of the entire mahal. That alone 

Beni Madho Would convert the partition of 1906 into something which was. 

Singh. not intended by the Collectoror by any party thereto and which 
Sir George might well be intolerable. But the declaration would also 
Rankin. mean a reduction in the assets of the mahal and a disturbance 

of the arrangements for the payment of the revenue, and- 
indeed an extensive disturbance if the original plaint with.its 
68 defendants be regarded. 

All the Courts in India—the Assistant Record Officer in 
the rent case, and the judges in the trial Court and Chief 
Court—have been satisfied that the plaintiffs’ suit is in these 
circumstances barred by virtue of the partition of 1906, but 
the judgments in the’ Chief Court disclose a difference of 
opinion as to the principle applicable under the Act of 1901 
to the case. Though the first question referred to the Full 
Bench had reference to clause (k) of S. 233 the learned Chief 
Judge answered it by saying that the suit was barred by virtue 
of the previous partitions but not by the provisions of clause ($). 
He considered that it was barred by the general principle of 
res judicata, the Collector being regarded by him as a Court 
of exclusive jurisdiction. The other members of the Full 
Bench held that the suit was barred by clause (k) but that the 
principle of res judicata did not apply. This difference of 

‘opinion is but the reflection of a divergence in the previous 
authorities; the matter seems indeed to have been constantly. 
before the Courts in Agra and in Oudh; from time to time 
it has appeared to be settled, only to become unsettled by: 
subsequent decisions: 

With all respect to the learned judges in Ram Rekha 
Misra v. Lallu Misral, their Lordships think that to approach 
the construction of S. 233 of the Act by first forming a view 
upon the disputable question of res judicata is a mistake in 
method. Upon an independent examination of the provisions 
of the Act of 1901 their Lordships have arrived at the same 
construction aS was put upon the previous Act (XIX of 
1873) by. the Full Bench of the High Court at Allahabad in 
Muhammad Sadiq v, Laute Ram®, and upon the present Act 


1. (1931) IL.R. 53-A1 5682 `- > 20 (1901) LE.R. 23'AN. 291 (F.By).; 
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‘by :.Banerji.aid Tidball, JJ., in’ Bijai.Misir v. Kali Prasadi. 
If a question of title affecting the partition which might have 
‘been. raised in, the partition proceedings is not .so.raised and 
the partition: is completed, S.. 233. (k) in. their Lordships’ 
-opinion'debars parties to the partition from raising the question 
subsequently in a Civil Court. This proposition is wide enough 
to cover the present case and it is unnecessary to consider 
‘whether it might not be framed more widely. 


As was well said by Strachey, C. J., in the former case: = 


l o The Legislature intended to give to co-sharers raising questions of 
title a limited opportunity and a limited time for having such questions 
determined by a Civil Court, and in effect provided that such questions might 
-only be so determined if ratsed at such'a time as to avoid the inconvenience 
. . . arising where interference with an actually completed distribution is 
‘sought. » (P. 300.) 

te As against..this view “of S. 233, clause (k), there is the 
narrower interpretation to be collected from. the dissenting 
judgment of Richards, C. J., in Bijat Misir, v. Kali Prasad1 
and the judgment of Bennet, J., in Ram Rekha Misra 
v: Lallu Misra?. Proceeding upon the basis that partition 
means the opposite of union of mahals, Richards, C. J., 

consideréd that these words refer to units of area, which 
the” revenue authorities create in the course of partition pro- 
ceedirigs: He. did not agree that the expression partition means 
or inéludes the actual division as between the parties and the 
determination of their title: 


“If the plaintiff i in this suit was successful the property would remain in 
‘the same unit in which it was placed by the Revenue Court notwithstanding 
‘the plaintiff's decree for’ possession. The unit would not be affected though 
‘the Ownership of the property in it would be. .°. : If ‘the legislature 
‘intended to prevent questions of title being reopened after partition it-would 
‘have been simpler, fairer and less calculated to do injustice if the rules of res 
ingicatg as laid down i in the Code of Civil Procedure had been incorporated.” 


. The narrower view. of $. 233 (k). was thus expressed by 
Bennet, Jum. l , 
." The section only bars suitswhich'would alter: the partition in pecan to 
the amount of shares in any mahal or sub-division of a mahal. We consider 
‘that this view “of S. 233 (2) is the correct view and that no advantage accrues 
from adding an additional interpretation of S. 233 (k) in me wider sense to 
make it Co-extensive with the rule of res judicata,” : ; 
- In the present case the. learned‘ Chief -Judge neddi over 
thie Full Bench rested‘his view’ that clause (k) ‘did not bar the 


a: ‘ s cai 





+ 101917) DLR. 39 AN. 469 (EBs) fs v47 2441931) LLIR. 53 Alb 568, - 


BC 


Bajrang 
Bahadur 
Singh 


Uw 
Beni Madho 
Bakhsh 
Singh. 


Sir George 
Rankin, 


606 THE MADRAS LAW JOURNAL REPORTS. [1938 


P.C. plaintiffs’ suit upon the definition of “ partition ” contained in 
Bajrang 5. 106 of the Act: 
Bahadur “A n š TA 
Singh s already stated, partition, according to S. 106, means the division of 
o, a mahal or part of a mahal into two or more portions each consisting of one 
Ben Mecho or more shares. I feel no difficulty in saying that having regard to the 
Si aeb defined sense of the word partition the present suit is not a suit with respect 
oe to partition.” 
Sir George . ; ; ES : 
Rankine Their Lordships think this line of reasoning to be un- 


sound, and that the phrase “ partition and union of mahals’” 
refers to a process regulated by Chapter VII of the Act and 
the result thereof which is given statutory effect. The words. 
occur at the head of the chapter as a statement of its subject- 
matter. Definitions may be more or less successful and it is- 
not always safe to take an abstract word in its most abstract 
sense. For the purposes of the Act it is not possible to say on 
the strength of the definition that “ partition ” means nothing: 
more than the re-arrangement of the land into units of area. 
Itimportsand includes that rights in these units are distributed: 
among the sharers. This indeed in the case of imperfect 
partition is the main feature and almost the whole of the 
operation. The amount of revenue imposed depends upon the 
“unit ’—that is, the amount of land brought under one assess- 
ment; this depends mainly upon the person or persons interested 
and their relations with one another. When S. 106 states that. 
a mahal is divided into two or more portions each consisting 
of one or more shares, it refers to distribution among the 
sharers according to their rights—not merely to a division of 
the land into units of area. An “application for partition ” 
(S. 107), is surely an application for a change to be made 
in the form or method in which the applicant’s interest is held :. 
to have a certain amount of land allotted to the applicant in 
severalty and in such wise that he shall be responsible for such: 
revenue only as is attributable to his own land. When S. 114- 
speaks of the partition proceeding “detailing how the partition 
is to be made and deciding all disputed questions that may 
have arisen in connection therewith”, it surely refers to the 
principles upon which the various portions are to be allotted— 
not merely the principles on which their size and position is 
to be determined. S. 118 and the following sections are 
clear to this effect. But S. 233, clause (k), itself contains. 
words which show that partition is not used in that clause 
in the narrow sense of mere arrangement into units of area. 
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The words “except as provided in Ss. 111 and 112” are 
inconsistent with the construction contended for. These 
sections provide means whereby objections involving a question 
of proprietary title can be brought before the Civil Courts. 
The exception is made in their favour by clause (k) because 
otherwise the sections would conflict with the clause—that is 
because suits raising questions of proprietary title are hit by 
the prohibition against instituting suits with respect to parti- 
tion of mahals. The exception makes it exceedingly difficult 
to maintain that the only thing excluded from the cognisance 
of the Civil Court by clause (k) is the schematic arrangement 
of the land into units of area and‘that no question of proprie- 
tary right comes within the prohibition of access to the Civil 
Court. This is not a new point: it was before the Court in 
Bijai Misir v. Kali Prasad! and is referred to by Richards, C. 
J.:— 

` Tt is said that the words “except as provided by Ss. 111 and 112” show 
that the expression ‘‘partition” means or atleast includes the actual division 
as between the parties and the determination of their title. It may possibly 
be that the framers of the section hoped the introduction of these words 
would prevent subsequent questions of title being raised. Another explana- 
tion might be to obviate some contradiction or inconsistency between 
Ss. 111-112 and S. 233 (k). 

This passage shows that the argument was appreciated; 
but in their Lordships’ opinion it was not answered. More- 
over, in order to provide that a Civil Court dealing in the 
ordinary course with titles to land should not make any order 
which would alter the “units of area”, it seems to be at once 
ineffective and excessive to enact that no person shall institute 
in the Civil Court any suit with respect to partition. In order 
to divide a mahal into shares,, which is the meaning of partition 
as defined by S. 106, a number of important steps have to be 
taken to arrive at a result effective in accordance with S. 131. 
These steps are detailed in the intervening sections. A suit is. 
brought with respect to the partition if it is brought to impugn 
the distribution which by partition has been effected under 
the Act. 


The question of res judicata has been much considered in 
connection with S. 233 (&), and in the present case though no. 
question was referred to the Full Bench as to res judicata the 
learned Chief Judge based his decision entirely upon that 


1. (1917) I.L.R. 39 All. 469 at 476 (F.B.). 
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ground,” : What the! position .would be in such a-case as- the 
present apart from any special statutory, provision is a question 
difficult and not to be lightly decided, but their Lordships.agree 
with Srivastava and: Raza, JJ., the other members of the Full 
Bench, in holding that the principle of res judicata would-not 
apply’ where, as in the present. case, no objection was.made 
under S.-111 with the result that Ss. 111 and 112 did not come 
into operation.: In such a case the partition proceeds upon the 
entries in the khewat; the Collector does not. function as a 
Civil Court, and does not have in that or any other capacity to 
decide as to its correctness expressly or implicitly. To hold 
that the right to a decision from the Civil Court is ousted by 
the mere fact that the Collector proceeded upon the footing of 
the record is not in their Lordships’ view sound doctrine so far 
as regards the principle of res judicata. Their Lordships on 
this point are in agreement both with Richards, C.J., in Kalka 
Prasad v: Manmohan Lali and with Banerji, J.» in Bijai Misir’s 
case, : 
The facts of the present case raise no ` question as to the 
rights of anyone to bring a civil suit pending the partition 
proceedings, or as to the rights of a person who is nota 
recorded co-sharer or was not a party to the procéedings, or as 
to any case between’ persons whose interests were not opposed 
for the purpose of the partition. A considerable number of 
decisions have been given upon such cases but their Lordships 
have not had occasion to hear'argument upon them and do not 
deal with them-—more especially as their Lordships consider 
that their decision upon the point arising in the present case is 
in confirmation of the main current of authority in India., 
Since this appeal to His Majesty was brought, agreements 
of compromise have been entered into between the appellants 
and. three sets of respondents. While entitled’ to assume that 
these respondents are competent to deal with their own inte- 
rests in the land of the village, their Lordships are not ina 
position to make certain that the agreements as they stand are 
unobjectionable from the standpoint of the revenue authorities 
and (in the case of the agreement with Musammat Soet’ Raj 
Kuar) compatible with all the rights of the contesting respon- 
dent Thakurain Chhabinath Kuyar. They ‘will humbly ‘advise 
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His Majesty that the appeal should be dismissed: and that the 
order to be made on this appeal should record that, as against 
the respondents other than Thakurain Chhabinath Kuar, the 
-dismissal is directed by reason of the’said agreements ; but 
they are not prepared to advise that there should be any direc- 
tion that the said agreements should be carried into effect. If 
any question should arise as to the carrying out of any of the 
compromises it must be dealt within proceedings to be institut- 
ed in India in accordance with law. The appellants must pay 
to Thakurain Chhabinath Kuar her costs of this appeal. 
' Solicitors for Appellants: Nehra & Co. 
Solicitors for Respondents: Hy, S. L. Polak & Co. 
R. C. C. - Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT:—Sirk Atrrep Henry Lionet Leacu, Chief 
Justice AND Mr. Justice KRISHNASWAMY AIYANGAR. 
The ‘Official Assignee, Madras .. Appellant* (Applicant) 
v. 
P. Suryakanthammal and another.. Respondents (Respon- 
dents). 
In the matter of B. G. Sundaram Naidu, Insolvent. 
Presidency Towns Insolvency Act (IH of 1909), S. 58 (5)—Wife and son 
of insolvent óbstructing delivery of immovable property of insolvent to 
Official Assignee—Contempt of Court—Letters Patent, cl. 15. 
On the question whether an Insolvency Court was right in refusing 
to pass an order for contempt against the agents of an insolvent on the ground: 


that its powers were of a very limited nature by S. 58 (5) of the Presidency 
‘Towns Insolvency Act, 

Held, that the Court had power to commit for contempt an insolvent who 
wilfully obstructed the Court and had inherent power to commit a person who 
with full knowledge deliberately obstructed the Court on behalf of the insol- 
vent in the matter of delivery of immovable property of the insolvent, to the 

-custody of the Official Assignee. 

Seaward v. Paterson, (1897) 1 Ch. 545, relied on. 

The order passed by the Court refusing to commit for contempt was 
a judgment within the meaning of cl. 15 of the Letters Patent. 





On appeal from the judgment of the Hon’ble Mr. Justice ` 


Wadsworth, dated 9th August, 1937, and passed in the exercise 
of the Insolvency Jurisdiction of the High Court in Applica- 
tion No. 246 of 1937 in I.P. No. 417 of 1936. 


M.S. V aithianatha Aiyar and K. P. Mahadeva Aiyar for 
Appellant. 





` %0. S. A. No. 65 of 1937. -0 -220.0 we) 4th May, 1938. 
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4. S. Nataraja Aiyar for Respondents. 
The judgment of the Court was delivered by 


The Chief Justice.—This appeal raises a question with 
regard to the right of the Court to commit to prison for 
contempt persons who have deliberately aided an insolvent in 
defying an order of the Court lawfully passed in the exercise 
of the insolvency jurisdiction, 


On the 15th September, 1936, one B.G. Sundaram Naidu 
was adjudicated insolvent, His assets included a house No. 45, 
Guruvappa Chetti Street, Chintadripet, in which he, his wife 
and his son were living. This property was mortgaged to one 
Lakshmi and in the course of the administration of the estate- 
the Official Assignee sold the property to the mortgagee. At 
the time of the sale the insolvent and his family were occupy- 
ing the upper floor of the house and the room downstairs were 
in the occupation of tenants. Onthe 3rd May, 1937, the 
learned Judge sitting in Insolvency (Wadsworth, J.) passed an 
order requiring the insolvent to vacate the premises on or 
before the 7th of that month. The tenants vacated the 
room which they were occupying and the insolvent and his 
family vacated the upper floor, but immediately he installed his 
wife, his mother and his sonin the rooms downstairs. On the 
8th June, 1937, the Official Assignee complained of this fact in 
a report tothe Court. On the 19th July, 1937, Wadsworth, J., 
held that the insolvent was playing with the Court and gave 
him 24 hours to vacate the premises. He failedto comply with 
this order and on the 20th July, 1937, he was committed to jail 
for two weeks for contempt of Court. The insolvent appealed 
to this Court but his appeal was dismissed on the 27th July, 
1937. On the 30th July, 1937, the Official Assignee presented 
a petition to the learned Judge stating that the insolvent’s wife 
and others were in possession of the house as the agents of the 
insolvent, and asking for an order of the Court directing the 
bailiff to remove them from the premises. This application 
was heard by Wadsworth, J., on the 2nd August, 1937. After 
the case had been called, the learned Advocate who now appears. 
for the respondents, the insolvent’s wife and son, appeared in. 
Court and having entered an appearance on their behalf asked. 
that one week’s time be given to him to file an affidavit in 
opposition to the order which the Official Assignee was seeking.. 
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The time asked for was granted and within the time allowed 
the insolvent’s wife filed an affidavit in which she alleged that 
there had been an agreement between her and Lakshmi Ammal 
under which she was to be allowed to reside in the house until 
a sum of Rs. 3,000 which she alleged she had advanced to 
Lakshmi Ammal had been repaid. The learned Judge dealt 
with the application of the Official Assignee on the 9th August, 
1937. He did not believe this story and in his order stated 
that he had no doubt that the wife was acting at the instigation 
of the husband. He held, however, that he had no power to 
commit her for contempt of Court. He considered that his 
powers of committing an agent for contempt were limited to 
the powers conferred by sub-S. 5 of S. 58 of the Presidency 
Towns Insolvency Act which only refers to the delivery up to 
the Official Assignee of monies and securities. On this ground 
he dismissed the Official Assignee’s application, and the present 
appeal is from the order of dismissal. 


Before I discuss the law and the merits of the case I will 
first deal with an objection taken by the learned Advocate for 
the respondents that no appeal lies. He has cited the case of 
Abdul Gaffor v. The Official Assignee! in which a bench of 
the Rangoon High Court held that S. 8 of the Presidency 
Towns Insolvency Act does not allow an appeal from an order 
passed in insolvency unless the-order comes within O. 43, r. 1 
of the Code of Civil Procedure or isa judgment within the 
meaning of the Letters Patent. This decision has been criti- 
cised and it is in conflict with the decision of the Bombay High 
Court in Mahomed Haji Essack v. Shaik Abdool Rahimanz, 
where-a much wider view was taken on the question of the 
right of appeal from an order passed in insolvency. It is 
unnecessary for the purpose of this case to consider which 
opinion ought to be accepted, because it is clear that the order 
here passed was a judgment within the meaning of cl. 15 of 
the Madras Letters Patent. The learned Advocate for the 
respondents has also said that the Official Assignee is not an 
aggrieved party within the meaning of S. 8 of the Presidency 
Towns Insolvency Act, Ihave been unable to follow up why 
he should not be regarded as an aggrieved party. He made an 
application to the Court in a matter which concerned the 
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administration of an estate-in insolvency. The Court refused 
to pass an order on the ground that its powers were of a very 
limited nature and the powers which it had were not sufficient 
to commit an agent where the contempt was of an-order relat- 
ing to the delivery to the Official Assignee of: immovable 
property. The Official Assigneé says that the learned Judge 
had power to pass an order against the respondents and if this 
is so he certainly is an aggrieved party. 


The learned Judge erred in his conclusion that his powers 
of committing for contempt an agent were limited by S. 58 of 
the Presidency Towns Insolvency Act. The Court has the 
power to commit an insolvent who wilfully obstructs the Court 
and I have no doubt that it has inherent power to commit a 
person .who with full knowledge deliberately obstructs the 
Court on his behalf.’ When exercising insolvency jurisdiction 
the Court is stillthe High Court. In Seaward v. Paterson}, the 
Court of Appeal in England held that the Court has undoubted 
jurisdiction to commit for contempt a person who is not 
included in an injunction or who is not a party to the action 
but who knows of the injunction and aids and abets a defen- 
cant in committing a breach of it. Rigby, L.J., observed 
(p. 558 of the report) : 

“ That there is a jurisdiction to punish for contempt of Court is undoubt- 
ed. It has been exercised fora very long time—far longer than any of us can 
remember-—and it is a punitive jurisdiction founded upon this, that it is for 
the good, not of the plaintiff or of any party to the action, but of the public, 
that the orders of Court should not be disregarded, and that people should 
not be permitted to assist in the breach of those orders in what is properly 
called contempt of Court. It is astonishing to me to find that jurisdiction 
questioned at this date. ” 

There can be no doubt in this case that the insolvent’s wife 
and his son are deliberately obstructing a lawful order of the 
Court and are doing so at the instigation of the insolvent. The 
son who is the second respondent in this appeal is not mentioned 
in the learned Judge’ s order, but he is exactly in the same posi- 
tion as his mother and has relied: on his mother’s affidavit. 
As both respondents have with full knowledge of the position 
acted in deliberate defiance of the Court’s order I am of opinion 
that they are liable to be committed for-contempt. In view of 
the fact that the learned Judge did not pass an order against 
them, I think, however, that they ‘may be given a short period 
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to vacate the premises. My learned brother agrees with the 
views I have expressed and'we pass this order: The respon- 
dents will vacate the premises known as No. 45, Guruvappa 
Chetti Street, Chintadripet, Madras, by Monday, the 9th May, 
1938, failing which they will be committed to prison for a fort- 
night for contemp țof Court.. The Official Assignee i is entitled 
to his costs, which we fix at Rs. 100, 
K. C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. ALFRED Henry. Lionet Leaca, Chief 
Justice anb Mr. Justice MapHavan NAR. 
Varadanarayana Aiyangar .. Appellant* (2nd Defendant) 
U. 
Vengu Ammal and others .. Respondents (Plaintiff and 
' Defendants Nos. 3 and 4). 


Hindu Law—Adoption—Authority to adopt—Husband’s direction in will 
io adopt—Refusal of widow to adapi—Righi to enter into possession of estate. 

A Hindu widow cannot be compelled to adopt a son however strong the 
directions of her husband might have been. Where in such a case she refuses 
to adopt she. is entitled to be put in possession of the deceased husband’s 
estate. And the executors of the will of her husband cannot claim to remain 
in possession on the ground that the widow might subsequently change her 


mind and take a son in adoption in pursuance of the directions contained in, 


her deceased husband’s will. 

Bamundoss Mookerjea and Mussamut Raj Lukhee v. Mussamut Tarinee, 
(1858) 7 M. IL. A. 169; Uma Sunduri Dabee v. Sourobinee Dabee, (1881) ILL.R. 
7 C. 288; Shamavahoo v. Dwarkadas Vasanji, (1887) I.L.R.12 Bom. 202 and 
Vaname Akkayya v. Vanama Lakshmamma, (1927) 55 M.L.J. 517: I.L.R. 51 
Mad. 849, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in O: S. No. 22 of 1929, 

C. Narasimhachariar and M. E. Rajagopalachariar for 
Appellant. 

P.N. Appuswami Aiyar for Respondents. 

The Court delivered the following 

‘Jupements. The Chief Justice —This appeal arises out of 

a suit filed by the first respondent to recover from the appellant 
and the second and the third respondents her deceased husband’s 
estate. The first respondent is the widow of one Tirumala 
Aiyangar, who died on the 23rd February, 1921, having made a 
will four days previously. The appellant and 2nd and 3rd res- 
pondents are the executors under the will. By his will the testator 
directed his widow to adopt his nephew Srinivasan and stated 
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that if Srinivasan’s father refused to give his son in adoption 
she should adopt another boy. The will provided that the 
executors should remain in possession of the property during 
the minority of the adopted son, but on his attaining majority 
they should hand over the estate to him. The will also direct- 
ed that Rs. 10 a year should be spent on the expenses of his 
annual ceremony, Rs. 10 towards the expenses of the annual 
ceremonies of his two deceased wives and a sumof Rs. 3 on the 
annual ceremony of his deceased guru. The will was drafted 
and executed on the assumption that the first respondent would 
fulfil the testator’s direction and adopt his nephew Srinivasan 
or failing him another boy. The first respondent refused to 
carry out her husband’s wishes. She alleged that the will had 
been executed while her husband was of unsound mind and was, 
therefore, invalid. On the 4th July, 1921, she instituted O. S. 
No. 405 of 1921 in the District Munsiff’s Court of Srivilliputtur 
for a declaration to this effect and for the recovery of posses- 
sion of the properties. The District Munsiff held that the 
testator was of sound mind and that the will was a valid one, 
but he refused to give the first respondent possession of the 
properties on the ground that the first respondent might change 
her mind and adopt a son to her deceased husband. In that 
suit it was alleged by the executors that the testator had in fact 
adopted Srinivasan before he died, but this was held not to be 
true. An appeal followed to the Court of the Subordinate 
Judge of Ramnad, who reversed the decree passed by the Dis- 
trict Munsiff and ordered the estate properties to be delivered 
to the 1st respondent as the widow of the testator. This 
decision followed a finding that the authority to adopt had been 
given to the executors and, therefore, was not a valid autho- 
rity. The learned Subordinate Judge agreed, however, with 
the District Munsiff that there had been no adoption of 
Srinivasan. The matter was carried to this Court (S. A. 
No. 597 of 1926). This Court held that the Subordinate Judge 
was wrong in holding that the power of adoption had been 
given to the executors. The power had been given to the 
widow. The appeal was accordingly allowed and the parties 
were left to their respective rights on the basis that the will. 
was genuine. 


On the 29th September, 1928, the first respondent filed the 
present suit in the Subordinate Judge’s Court for a declaration 
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that she was entitled to the estate, having refused to adopt a 
son to her husband and for possession of the properties with 
mesne profits. The learned Subordinate Judge held that as 
she had refused to adopt she was entitled to the estate and that 
the executors were, therefore, bound to hand the properties 
over to her. This decision is.challenged on three grounds :— 
(1) that the decision in the previous suit operated as res judi- 
cata; (2) that the will created a trust in favour of the execu- 
‘tors and they were entitled to remain in possession because the 
first respondent might change her mind; (3) that on a proper 
‘construction of the will Srinivasan was entitled to the proper- 
ties as the legatee. 


The plea that the previous litigation operated as res 
judicata cannot be maintained in view of the judgment of this 
Court in S. A. No. 597 of 1926. In the previous appeal there 
was much argument on the question of what were the rights 
of the first respondent under the will. The Court, however, 
did not consider that it was necessary to go into that question, 
because the first respondent’s claim was against the will and 
not under it. This having been pointed out by the Court the 
learned Advocates agreed that there should be no adjudication 
of the first respondent’s claim under the will. So far as that 
was concerned the question was left open. There having been 
no decision on questions arising under the will the doctrine of 
res judicata can have no application here. 


Coming now to the second point, it is quite clear 
that the will does not create any trust. It directs that the 
executors shall remain in possession of the properties and 
the income during the minority of the adopted son, but it 
is conceded that if a son had been adopted they would be 
bound under its terms to hand all the properties over to him on 
his coming of age. It is also conceded that on this event 
happening the duty of fulfilling the testator’s directions with 
regard to the annual ceremonies would devolve on the adopted 
son, and the executors would have no further duties to 
perform, But it is said that because the widow has refused to 
adopt it does not mean that she will persist in her refusal. 
She may change her mind, and that pending this uncertain 
event the executors are in law entitled to remain in possession. 
I might mention here that the executors also happen to be the 
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must remain in the hands of the executors until the death of 
the first respondent, because until the breath had departed from 
her body she may change her mind. But a widow cannot be 
compelled to follow her husband’s wishes in the matter of 
adopting a son—Bamundoss Mookerjea and Mussamut Raj 
Lukhee v. Mussamut Tarinee). Now, as a Hindu widow 
cannot be compelled to adopt, however strong the direction of 
her husband might have been, is she to be deprived of her 
widow’s interest in his property because she may at some later 
stage decide to follow his behest? The answer to my mind 
must be in the negative. If she says “ I refuse to adopt ”, she 
is entitled to be put in possession of her deceased husband’s. 
estate and it was decided so in a case which resembles in many 
respects this case, Uma Sunduri Dabee v. Sourobinee Dabee?- 
In that case the husband directed by his will that if his wife 
(who was enceinte at the time the will was made). did not give 
birth to a son, or if she did and the son died, she was to adopt 
ason. She refused to comply with his direction. It was held 
that she was entitled to do so and the fact that she did refuse 
made the direction under the will for all legal purposes non- 
existent. Cunningham, J., observed :— 


‘We think, however, that the observations of the Sadr Court must be 
accepted as favouring the proposition that such a legal obligation cannot be 
created; and the remarks of Peacock, C.J., in Prasannamayi Dasi v. Kadam- 
bini Dasi? are an authority for the view, that the widow’s refusal to comply 
with such a direction is no ground of forfeiture as regards her rights of 
inheritance. 

“We cannot, therefore, regard the language of the testator as having 
created a trust which the widow is legally bound to carry out. She is at 
liberty to comply with her husband’s directions or not as she pleases; and her 
omission or refusal to do so is no bar to her rights of inheritance. Accord- 
ingly, the contingency for which the will provides not having occurred, and 
there being no gift over, the testator must be regarded as intestate, and his 
widow as heiress-at-law entitled to succeed.” 


In the case before us there is no gift over. A similar 
decision was given by Sargent, J., in the case of Shamavahoo 
v. Dwarkadas Vasanji4 and by Devadoss, J., in Vanama 
Akkayya v. Vanama Lakshmammas. There is, therefore, ample 


_ authority in support of the decision of the trial Court. As I 


have mentioned, the will was drawn up and executed on the 
basis that she would adopt. She has refused to adopt, and 





1. (1858) 7 M.I.A. 169. 2. (1881) LL.R. 7 Cal. 288. 
3. (1868) 3 Beng.L.R. (O.J.) 85 at 90. 
4, (1887) LL.R. 12 Bom. 202. 
5, (1927) 55 M.L.J. 517: LL.R. 51 Mad. 849. 


Il] THE MADRAS LAW JOURNAL REPORTS. 617 


therefore she is entitled to receive the properties as on 
intestacy. 


The argument that the testator did use words in his will 
which warrant the Court holding that Srinivasan was named 
as his heir is based on this passage: 

“In accordance therewith, I have hereby authorised the said executors to 


have the said Srinivasan, son of Govindam Aiyangar, adopted after my life- 
time and to have my funeral rites performed by him.” 


There is here, however, nothing to support the argument 
and the matter is put beyond all doubt by the next passage 
which is as follows: 

‘In case the said Govindam Aiyangar raises any objection to give his son 


in adoption in the said manner, the executors are authorised to seek for a 
proper son elsewhere and to get him adopted. ” 


Srinivasan got nothing under the will unless the adoption 
took place, and the appellant’s third argument must therefore 
fall to the ground. 

A further point has been taken which has nothing to do 
with the other arguments, namely, that the learned trial Judge 
was wrong in only allowing the executors.a sum of Rs. 516-10-0 
as costs.of the previous litigation. The executors say that they, 
should be allowed a sum of Rs. 1,085-5-0, which is the amount 
actually spent by them in this litigation. The learned Subordi- 
nate Judge has given very good reasons why he did not allow 
the full claim. In the previous suit the executors, as I have 
indicated, set up a case that. Srinivasan had, in fact, been 
adopted by the testator before his death. This was found to 
be untrue and as they had-put forward a false plea the learned 
Subordinate Judge held that they were not entitled to all that 
they had spent in the litigation. I consider that this is a proper 
decision. The objection to the decree in this respect must, 
therefore, also be dismissed. ; 

As the appeal fails it must be dismissed with costs in 
favour of the first respondent. 

Madhavan Nair, J—I entirely agreé, but as the point of 
Hindu Law argued before us is of some importance and as 
there has been no express decision by any Bench of this Court 
I wish to add a few words. Adoption by a Hindu widow is a 
power which she exercises in her own right, but she exercises 
that power under direction from her husband or by obtaining 
the consent of the nearest sapindas. But this power she cannot 


be compelled to execute. The fact that a boy to be adopted is 
78 
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mentioned in the will of her husband does not, in my opinion, 
affect the question. In this connection a passage from 
Mayne’s Book may be usefully referred to. The learned 
author says: 


“Tt is no doubt upon the same principle that an express authority, or 
even direction, by a husband, to his widow to adopt, is, for all legal purposes» 
absolutely non-existent until it is acted upon.” 


I think, it may now be taken that the law is well settled 
that a Hindu widow cannot be compelled to adopt, nor will a 
suit lie to enforce her to do so. The reason is obvious. 
Adoption is not a compulsory religious obligation whatever the 
moral obligation on the widow may be. This being the position, 
what would be the result if a Hindu widow who was enjoined 
by her husband to adopt refused to adopt. The texts of Hindu 
Law are silent on this point; but there are a few decisions on 
the question, and as these have been referred to by my Lord in 
his judgment it is, not necessary for me to refer to them 
again. Of course, the position would be different if a trust 
had been: created by the husband in his will. There is no 
foundation for the argument put forward in this case that a 
trust has been created under the will. The chief argument 
urged in favour of the view that the widow is not entitled to 
get the properties from the executors is, what will happen if 
the widow adopts at some later stage? The answer is, if she 
adopts she will then be deprived of the properties and they will 
vest in the adopted son. The purpose for which the will has 
been executed by the husband has not been found to be 
enforceable. In my opinion the property would, on the refusal 
of the widow to adopt, vest in her. I agree with the order 
passed by my Lord the Chief Justice. On the subsidiary 
points also I entirely agree with him and have nothing to add. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE BURN AND MR. JUSTICE VENKATA- 
RAMANA Rao. 
Thazhepeedikayil Veerankutti Haji .. Prisoner* (Accused). 

v, 


The Crown. : 
Evidence—Inquest reports—Admissibility in evidence—Use for cross- 
examining prosecution witness-—-Evidence Act (I of 1872), S, 145. 


* R. T. No. 157 of 1937. 4th February, 1938. 
(Cri. A. No. 641 of 1937), ‘ À 
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Statements contained in the inquest reports do not constitute evidence in 
the case. Such statements cannot be used to discredit the evidence of the 
Sub-Inspector of Police given at the trial unless they are put to him under 
the provisions of S. 145 of the Evidence Act. 

Retrial ordered on the ground of wrongful admission in evidence of 
inquest reports. 

Trial referred by the Court of Session of the South 
Malabar Division for confirmation of the sentence of death 
passed upon the said prisoner in C. C. No. 55 of 1937 and 
appeal by the prisoner against the said sentence. 

B. V. Ramanarasu for Accused. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
‘Crown. 

. The judgment of the Court was delivered by 

Burn, J.—The appellant has been convicted and sentenced 
to death by the learned Sessions Judge, South Malabar, for the 
murder of a Moplah woman and her son, achild of seven, on 
the 9th July, last. ; 

The woman whose name was Beema Umma had come to 


the house of the appellant in order to attend upon his wife . 


during her confinement. The evidence for the prosecution was 
to the effect that the woman and her child went to bed in the 
house of the appellant on the night of the 9th July, and the 
next morning they were missing. Their dead bodies were 
‘discovered on the 22nd July buried in the compound of the 
appellant’s house near the well. The lady doctor (P. W. 1) 
who made the post mortem examination on the 23rd was unable 
to say what the cattse of death had been in either case owing 
to the advanced stage of de-composition which both bodies had 
reached. There was however no difficulty about the identifica- 
tion of the bodies. 

The evidence against the appellant was partly direct and 
partly circumstantial. The direct evidence was given by his 
own son Mamad Koya examinéd as P. W. 13. He is a boy of 
16 years of age and he said that on the night of the 9th July, 
he woke up hearing a cry and saw his father by the side of 
Beema in the courtyard tightening a cloth round her neck. 
When Beema ceased to cry out'and lay motionless, his father, 
P. W. 13 says, then took Beema’s son to the yard and strangl- 
ed him to death. Afterwards P.W. 13 under the instructions 
of his father helped to carry the body of Beema to a side room 
in the south of the house. The father carried the corpse of 
the little boy to the same room and the appellant locked up that 
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room. Next morning P.W. 13 says that again under the 
instructions of his father he sold two gold manikathilas belong- 
ing to the deceased Beema toa goldsmith P.W. 6. On the 
following day, the lith July, he says that he sold six gold 
manikathilas to a shroff in Calicut who has been examined as 
P.W.7. The money received for these jewels, he says, he 
gave to his father. On the Saturday, the 10th July, he says 
that his father buried the bodies in a pit in front of the house 
and four days later his father dug a fresh pit near the well and 
re-buried them there. The appellant’s wife was examined as 
P.W. 11 and she said that Beema had gone to sleep in the 
house on the night of the 9th July, and that after midnight she 
heard some cry uttered by Beema and in the morning Beema 
and her son were not to be seen. 


The statement of P.W. 13 is corroborated to some extent 
by P.Ws. 6 and 7 although P.W. 6’s evidence was not very 
satisfactory regarding the date on which he purchased the two 
gold manikathilas. In his chief examination he said that he 
had bought them on Saturday, the 10th July. That would 
correspond with the evidence of P.W. 13 but in cross-examina- 
tion he admitted that he did not keep accounts for his trade 
and said that he remembered the date because it was the day 
after a kuri draw on the 20th Mithunam. The 20th Mithunam. 
was 5 days before the death of the woman and the child, because 
the 9th July, 1937, corresponds to the 25th Mithunam. Another 
goldsmith P.W. 9 gave evidence regarding the purchase of 
gold chittus from P.W. 13 on the 29th March, 1937. This. 
was more than three months before the murder and it is only 
important because the motive put forward by the prosecution 
in this case is that the appellant had borrowed the chittus from: 
the woman in March, that she had been demanding the return 
of them and that since the appellant was unable to return them. 
he had killed her. It is necessary to point out here that the 
evidence regarding the motive was inadmissible. The only 
evidence that the woman was demanding the return of these 
jewels consists in statements alleged to have been made by 
Beema herself to P.Ws. 10, 11 and 14. .Those statements are 
inadmissible since they are statements made by a deceased. 
person not falling within S. 32 of the Indian Evidence Act. 
(See Venkatasubba Reddi, In rel.) | 


1. (1931) 61 M.L.J. 608: LL.R. 54 Mad. 931. 
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The circumstantial eviderice is to the effect that the appel- 
lant showed the place in his compound where the bodies were 
buried and admitted to the Sub-Inspector P.W. 3 that he had 
killed Beema and her son and that withthe assistance of his 
son he (P.W. 13) had buried the bodies in the compound. This 
evidence is of course of the greatest importance. The state- 
ment of P.W. 3 is corroborated by that of the Adhigari P.W. 
Zand that of a neighbour P.W. 15 who both said that the 
appellant pointed out the place where the bodies were buried 
and dug them up. It is not however possible to accept at its 
full value the evidence of the Sub-Inspector and: P.Ws. 2 and 
15. The reports of the inquests held on the dead bodies have 
been filed in this case as Exs. D and D-]. Both these reports 
were prepared by the Sub-Inspector P.W. 3 and both of them 
contain statements not consistent with the evidence given by 
the Sub-Inspector at the trial. In both cases there is a state- 
ment in the inquest report that the dead body was found at 
11 a.m. on the 22nd July, at-a place pointed out by Veeran- 
kutti Haji, that is, the present appellant, and his son Mamad 
Koya (P.W. 13). Both reports moreover contain a statement 
that death was due to beating with a heavy stick and the heavy 
stick was produced and marked M.O. 1. In the case of 
the woman the inquest report says in answer to question 9 that 
she had been: 


“ Buried after being done to death witha heavy stick. The portion of 
about 1} cubits long stick of rosewood produced by Mamad Koya is a sawn 
piece smoothened at one part. He says that it was used to beat the deceased 
to death and the remaining portion was burnt to ashes.” © 


The answer to question 10 in the same inquest report 
(Ex. D) is that death was due to violence ‘as said above with 
hewn piece of wood”, and the answer to the question whether 
any person or persons were suspected ‘is that the murder is 
suspected to have been done by Veerankutti Haji and ‘his son 
- Mamad Koya as they pointed out the place of burial after 
murder. In the case of the child there is a statement that he 
had been : 


“ Killed with a heavy stick applied to the neck. Mamad Koya, son of 
‘Veerankutti Haji, produced a heavy stick 4 inches thick and about 14 cubit 
long, partly burnt, and made of hewn rosewood smoothened at one end.” 


In Ex. D-1 also the death is said to be the result of 
beating. Now these statements in: the inquest reports, as ‘the 
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learned Public Prosecutor very rightly contended, are not 
evidence in the case. But these inquest reports have been filed 
and they have been written by P.W. 3. -It is therefore clearly 
incumbent upon P.W. 3 to explain the difficulties which arise. 
The statements in the inquest reports are statements reduced to, 
writing by P.W. 3 immediately after the discovery of the 
bodies. P.W. 3 therefore ought to have been cross-examined 
with regard to the differences between them and the evidence 
given in the Court. The evidence of P.W. 13 does not indicate 
death caused by beating with a stick but it indicates death by 
strangulation both in the case of the woman and in the case of 
the child and it is clear that if the place of burial was pointed 
out by the son as wellas by his father, it will be very doubtful 
whether the statement which the appellant is said to have 
made to P.W. 3 willbe admissible under S. 27 of the Indian 
Evidence Act. 


Since the statements in the inquest reports cannot be used 
to discredit the evidence of the Sub-Inspector unless they are 
put to him under the provisions of S. 145 of the Indian Evid- 
ence Act, itis necessary to order are-trial. As the learned 
Sessions Judge has observed, the evidence of the son P.W. 13 
must be regarded practically as the evidence of an accomplice 
and therefore the statement said to have been made by the 
appellant to the Sub-Inspector -that he killed Beema and her 
son on Friday night becomes of the utmost importance. If it 
is admissible, it corroborates sufficiently the evidence of P.W. 
13. If it isnot, there is very little, if any, corroboration of 
P.W. 13's evidence. Since a re-trial is being ordered, it is not 
desirable to say more about the merits of the case. 


The conviction and sentence are therefore set aside and 
the case must go back to the present Sessions Judge for 
re-trial. 


We are informed that the appellant’s son P.W. 13 has ` 
not yet been tried although there is a case pending against him 
under S. 201, Indian Penal Code. This is very remarkable, 
seeing that the appellant’s trial was over before the end of 
October last. The Sessions Judge will be asked.to explain the 
delay. It is very undesirable that anything should be done to 
give rise to a suspicion that the son is going to get off scotfree 
if the father’s conviction is confirmed. 
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It is not at all clear from the records why the appellant 
and his son were not charged and tried together. As we have 
noticed already, the result of the inquest was an opinion that 
the murders had been committed by both and the police First 

Information Report was made accordingly on 22nd July. Itis 
“not explained how the son came to be exculpated of the offence 
of murder in the charge-sheet. And certainly the disposal of 
the dead bodies is alleged to have been the joint act of both 
-for which normally they should be tried together. 


B. V. V. Re-trial ordered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice MADHAVAN Narr anp MR. 
Justice STODART. 
Putti Ramachar and others .. Appellants* (Plaintiffs) 
v. 
P. V. Venkata Row and others .., Respondents (Defen- 
; danis 1 to 6). 


Hindu Law—Religious endowments—Dedication of properties by will to 
temple—Direction that son of founder should manage—Efect—Heritable 
trusteeshtp whether created. 

A testator provided by his will as follows: “I have set apart the under- 
mentioned lands for charity, for the cost of building Hanumantharayan’s 
temple, for the worship and daily upkeep of the same; for the purpose 
of conducting this charity my second son V has been appointed to the 
management. . . . . Whereas I have appointed V my second son as 
manager to administer the charities outof the dedicated properties if the 
said properties be not conducted properly the leading persons in the village 
shall intervene and conduct the said charity properly, My sons K, V and R 
shall have no right whatever in the properties dedicated to the said 
charities.” . 

Held, that the effect of the will was to confer a heritable trusteeship on 
V. In appointing him to the office, though he did not make any express pro- 
vision for the succession after the son’s death, the testator must be held to 
have prescribed a line of succession in that son and his heirs, 

Case-law discussed. 

Appeal against the decree of the Court of the Subordinate 


Judge of Trichinopoly in O. S. No. 76 of 1929. 
S. Ramaswami Aiyar for Appellants, 
T. V. Muthukrishna Atyar and K. G. Srinivasa Aiyar for 
Respondents. 
_ The judgment of the Court was delivered by 





* Appeal No. 259 of 1932. ‘ 9th December, 1937. 
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.. Stodart, J.—Plaintiffs are the appellants. Their -grand- 
father Ramachar had three sons. In 1891, he died leaving a 
willin which he founded:a religious trust and appointed his 
second son Venkatasubbarayar to carry out its object, namely, 
the building of a temple, the installation in it of certain idols 
and the regular conduct of worship of the said idols. Venkata- 
subbarayar died in 1924 having performed the duties of trustee 
and was succeeded.by his three sons defendants 1 to 3 who 
have continued in, office till 1929 when this suit was filed. 
Plaintiffs are the sons of the youngest son of the founder. 
They seek to be declared trustees on the ground that the 
appointment by testator of Venkatasubbarayar was only for his 
life, that on Venkatasubbarayar’s death in 1924 the office 
became vacant and: the trusteeship vested in all the heirs of the 
founder, namely, themselves, defendants 1 to 3 and defendants 
5 and 6 who are'sons of Ramachar’s eldest son, and who now 
support the plaintiffs. The lower Court held that the appoint- 
ment of Venkatasubbarayar’was for himself and his heirs. ‘The 
appeal therefore ‘is that the lower Court is wrong in its 
interpretation of the will. Other questions have been raised 
but this is the principal question which we have to decide. 


The relevant clauses of the will are :— 


“I have set apart the undermentioned lands for charity; for the cost of 
building Hanumantharayan’s temple; for the worship and the daily upkeep 
of the same. For the:purpose of conducting this charity my second son, 
Venkatasubbarayar has been appointed to the . management” and again, 
“Whereas, I have appointed . .... . . . Venkatasubbarayar my 
second son as manager to administer the charities out of the dedicated pro- 
perties if the said charities be not conducted properly the leading persons in 
the village shall intervene and conduct the said charity properly. The 
Madhwas (testator was a Madhwa Brahmin) shall take an interest in the 
affairs of this charity and see that the puja and other duties to the God are 
performed by Madhwas alone .. . . My sons Venkatarayar, Venkata- 
subbarayar, and. Venkataramanachar shall have no right whatever in the 
properties dedicated to the said charities, the properties given as stridhanam 
to my daughters and the properties set apart for the puja of Lakshmi- 
narayanaswami and Hanumantharayaswami. ” 


Appellants’ case briefly is that according to the law as 
established by the ledding cases of the High Courts in India 
the appointment of a’ trustee without indicating how the trust 
is to devolve after his death confers on him a trusteeship only 
for life. It will be necessary therefore for-us to examine the 
authority cited in-support of this proposition. The learned 
Subordinate Judge in construing the will observes: that if the 
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testator had wished his eldest and youngest sons to participate 
in the management of the trust after Venkatasubbarayar’s 
death he might well have made a provision to that effect in the 
will itself. We might add that he might also have made a 
similar provision in favour of his existing grandsons the present 
` Sth and 6th defendants—then aged 12 and 7 respectively— 
since.in the natural course they were likely to: survive their 
uncle.. We think these omissions do lend support to the infer- 
ence that the testator intended the heirs of Venkatasubbarayar 
to be his successors in the office of ‘trustee. Moreover in the 
clause in which the testator makes provision for the conduct of 
the trust in the event of Venkatasubbarayar’s misconduct, the 
omission of the testator’s eldest and youngest sons is we think 
significant. The duty of intervention is cast on the leading 
men of the village. It may be inferred that if the testator had 
intended his two other sons to be trustees on Venkatasubba- 
rayar’s death he would have thought them fit to supersede 
Venkatasubbarayar in the event of the latter’s misconduct. If 
however the willas it stands creates a lawful and well-recognis- 
ed mode of devolution we are not at liberty to draw these 
inferences. The testator must be held to have intended the 
legal effect of his words. 
It may also be surmised that on Venkatasubbarayar’s death 
Ist plaintiff and 5th defendant at least werenot very certain of 
their right to succeed him in the office of trustee. For, Ist 
plaintiff within six weeks of Venkatasubbarayar’s death set up 
an alleged will Ex. H in which Venkatasubbarayar is made to 
appoint his nephews as well as his own sons to be trustees after 
his death. The 5th defendant appears as an attestor of this 
will. First plaintiff sent it to the Collector for safe custody— 
' a novel method of publishing it—but after that no one has 
attempted to enforce its terms up to the time of this suit when 
it is put forward by plaintiffs in support of their case. .The 
lower Court has found it to be a forgery and that decision has 
not been appealed against. If Ist plaintiff and Sth defendant 
thought that they had a clear right to share in the trusteeship 
why did they fabricate this will? 
It remains to examine the cases which the appellants have 
cited -in support of their case. Raj Krishna Dey v. Bipin 
Behari Dey,} cited in the lower Court and also before us does 
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mot in our opinion help the appellants. © The trust there was 
founded by the members of a Hindu family at the time of 
partition. In the partition deed and in a trust deed drawn up 
twelve years later there were provisions which showed that the 
family asa body intended to retain control of the trust. Nor 
was it contended by any party to the. suit that after the death 
of the Shebait. who was first appointed the office devolved on 
his heirs. So far as we can see that case is only relevant to 


the present discussion: because it reiterates a rule laid down in 


1899 by the Judicial Committee in Gossami Sri Gridharijt v. 
Romanlalji Gassami1 which is: 


“According to Hindu law, when the worship of a Thakur has been 
founded, the shebaitship is held to be vested in the heirs of the founder, in 
default of evidence that he has disposed of it otherwise, or there has been 
some usage, course of dealing, or some circumstances to show a different 
mode of devolution.” (See page 20 of the Report.) 


Another case cited here on appellant’s behalf is Sital Das 
Babaji v. Pratap Chandan Sharma2, There the rule is laid 
down that where the established line of succession fails the 
management of the trust reverts to the representative of the 
founder. See page 12 of the report: 

“The representatives of the founder have, from 1813, exercised controll, 
direct or indirect, over the management of the endowment, and it is difficult 
to appreciate how it can be seriously contended that they have no right to 


intervene when it is found that the succession to the office of trustee has 
wholly failed.” 


According to the first of these cases therefore the trustee- 
ship vests in the founder’s heirs when the mode of its devolu- 
tion has not been laid down by its founder and is not governed 
by some usage or course of dealing. According to the second 
case the trusteeship vests in the founder’s heirs when the mode 
of devolution prescribed by the founder fails by reason of the 
line of succession dying out. Kunjamani Dasi v. Nikunja 
Behari is an example of the first rule. The testator left the 
property to the idol appointing as executors in succession his 
widow, his youngest son, and lastly an elder son Brojendra. 
He did not provide for the devolution of the office after 
Brojendra’s death. The Calcutta High Court held that on that 
event the trusteeship vested in the founder’s heirs. But the 
question in the case now under appeal is whether in appointing 
his son ‘to thé office, though- he did not make any express 
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provision for the succession.after. that son’s death,.the testator 


must be held to have prescribed a line of succession in that son 


and his heirs. 


Learned Counsel for the respondent ioed that this is 
the proper interpretation of the will and ‘that his. view is 
fortified by -the decisions of the Privy Council. _ We think he 
is right. Sethuramaswamiar ve M eruswamiar! dealt with the 
case of a grant for charitable purposes by the then Rajah of 
Tanjore to, his family priest. Plaintiff was one of the natural 
heirs of the last Guru and he claimed to be entitled as such to 
participate in. the management of the charities. The Judicial 
Committee held that having regard to the nature of ‘the charity 
and the manner in which the office of trustee was dealt with 
by the British Government on the cessation of the Tanjore Raj, 
the grant devolved on that one of ‘the heirs who was the holder 
of the priestly office for. the, time being. It is clear that the 
Judicial Committee would have decided in the plaintiff’s favour, 


. if it had not felt compelled to construe the grant in the sense 


stated. It sets out first the general proposition in the following 
words: | A i 


“With regard to what are called private charities such as endowments 
for the support of the family idol, the law as laid down by various decisions 
in India and apparently accepted in one case by the Privy Council (Rama: 
nathan Chetty v. Murugappa Chetty?) is that if there isno contrary provision 
in original grant'the right of management passes to the natural heirs of the 
original grantee.” 

Then the Committee states briefly its reason for not 
Bailing this rule to the case before it: 

“The devolution of the management to the heirs of tlie original donee 
was inconsistent with the purpose ‘of the founder when he created the 
endowments.”, 


It is contended for the appellant that this was a case 
where the endowment had already descended from father to 
son several times and was admittedly hereditary. But there 
is no doubt that the Privy Council were considering the 
terms of the original grant which. was “ to. my Royal Priest 
Sethubhavasami”. We would observe parenthetically that the 
expression: “private charity ” in the passage first quoted above 
means a charity founded by a private person. Ramanathan, 
Chetty y. Murugappa., Chetty?, cited by the Privy Council as 
an example of such an endowment relates: to the. founding of 


1. (1917) 34M. J. 130: L.R. 45 L.A: 1: ‘LL.R. 41 m 230 (P.C.). 
2. (1903) 13. M.L.J. 341: LLR. 27 Mad. 1 


i? „Putti 
Ramachar 


Venkata 
Row. 


Stodart, J. 


Patti 7 
Rantackat 


Venkata 
‘ Row. 


Stodart, ‘f, 


ory . ! bi : a see E, 
628 THE -MADRAS LAW JOURNAL REPORTS. [1938 


h public temple as in the case we'are tiow considering. It is 
‘teported-as Ramanathan Chetty v. Murugappa Chetty\, 

_ . Then there is the case Tripurari Pal v. Jagat Tarini 
‘Dasi2, than which nothing could be more decisive against the 
appellant’s case. Asvhere, the trust was founded by a will; as 
here the testator provided: that his son should be shebait 


‘(though not before attaining’ his majotity) ; and as here, the 


testator made no provision ` for the devolution of the office in 
succession to his son. - It was held in the High Court of 


‘Calcutta ‘that : 


“The will nowhere’ gives the son an absolute right to the shebditship on 
attaining majority. We consider that he, had only under the will a tight to 
the shebaitship for his life.” . $ i 

In the Judicial Committee the judgment is is: 


“Their Lordships are of opinion that the decision of the High Court 
cannot be supported. There is in their Lordships’ view an absolute gift of 
the shebaitship to the son, ‘Mukiunda-Murari Pal.” n 


The plaintiff in that suit was the son of Mukunda Murai 
Pal, and he claimed to be entitled on the death of his father, 
‘aud his claim succeeded. 

The case of Kunjamani Dasi in the Calcutta High Court 
was decided after the foregoing decision in the Privy Council; 
but the learned Judges who decided it did not in terms explain 
how the facts before them differed from the facts in Tripurari 
‘Pal’s case. There is obviously a difference. The succession 
prescribed was to the testator’s widow then to his youngest 
son and lastly to dn elder son Brojendra: Nothing was said 
as to the succession on Brojendra’s death. And the learned 
Judges who decided the case held that on that event the Shebait 
vested in the heirs of the testator. At the end of their judg- 
ment however referring to Tiripurari Pal’s case, they observed: 


“Precisely ‘the same ‘result follows if we hold, .on the authority of 
Tripurari Pal v. Jagat Tarini Dasi*, that the shebaitship, vested absolutely in 
Brojendra and on his death devolved on his heirs, namely, his four surviv- 
ing brothers.” 

For it so happened that'the heirs of Brojendra were also ` 
the heirs of the founder. 

‘Learned Counsel for the appellant has also relied on certain 
abservations made: by a Bench of this Court in V: enkataraya 
Prabhu v. V asaderg Prabhus. Eye a compromise in a Partition 
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suit which was embodied.in the decree two brothers Upendra 


and Ramakrishna set. apart some, properties for religious 
purposes and agreed that Ramakrishna was to be the trustee, 
In ‘the event of his misconduct, it was prescribed that the 
younger brother Upendra should take possession of the endowed 
property and perform the ,duties of the trust and moreover 
that he was at liberty to do this. by way of execution of the 
decree itself. Ramakrishna made default and Upendra pro- 
ceeded in execution to recover the properties, Before he had 
completely done so he died. But before he died he executed a 


trust deed and a-will in favour of his son ` Venkataraya 


appointing him trustee and empowering him to continue the 
execution. On an application in execution by Venkataraya 
the Courts held that he was not entitled to be trustee and not 
entitled as such to proceed with the execution. In the 
course of that decision Kumaraswami Sastri and Wallace, JJ., 
said: f 


“ The general rule of law is that the founder of a trust‘or his heirs have. 


got the right to appoint trustees in case of failure of trustees, or where the 
deed of trust does not make provision for the appointment of trustees to 
succeed the incumbents mentioned i in the deed.” 

Stress is laid by the learned Counsel for the appellants on 
the last clause. But the respondents’ case is that. where the 
deed confers the trusteeship on the founder’ s son without 
further words, it does, by. implication, make provision for the 


appointment of trustees to succeed. him. It confers the office 


on his heirs. after him.’ 


The strongest case iied on for the appellant is Gopal 
Lal Sett v. Purna Chandra Basakl a decision of the Privy 
Council.: A Hindu testatrix. appointed: her ‘grandson 
Udoy Chandď-to perform the worship of an ancestral idol out 
of the income of certain Governnient securities, and the worship 
of another ancestral idol out-of the income of a certain garden, 
purchased in the idol’s name and of two houses’which by the 
will were gifted-to Udoy Chand himself. Their Lordships of 
the Privy Council held that the will was most obscure but 
agreed with the Calcutta High Court that no heritable shebait- 
ship was established by it. There is no indication in this 
judgment that the facts were regarded as the same as the facts 
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in Tripurari Pal’s case or that the rule: laid down-in that case 
was intended to be modified. All we can say is that without 
knowing more of the details of the will by which the trust was 
founded and of the reasons which induced the Calcutta High 
Court to interpret that will in the way it did, we are unable to 
hold that this case helps the appellants. 

We do not think it necessary to refer to the other cases 
which with considerable learning have been expounded by 
learned counsel on both sides. On the merits we think this 
appeal must fail. The appointment of Venkatasubbarayar 
amounted to a grant of a heritable trusteeship. 

Before concluding there are some other points of the 
lower Court’s decision which we must briefly notice. Plaintiffs 
in addition to the main relief, namely, the declaration of their 
right, prayed that a scheme should be framed for the future 
management of the trust and that defendants 1 to 3 might be 
directed to render account of their management. But these 
latter reliefs cannot be obtained in an ordinary suit since the 
suit temple is governed by the Madras Hindu Religious Endow- 
ments Act. S. 73 of that Act, sub-S. 3 provides that no suit in 
respect of the administration or management of a religious 
endowment shall be instituted except as provided by this Act. 
And under sub-S. (1) it is the Hindu Religious Endowment 
Board itself or some person having interest and having 
obtained the Board’s consent who is competent to institute a 
suit to obtain a decree directing accounts and enquiries. As 
for the framing of a scheme of management that is governed 
by Ss. 62 and 63 of the Act. 

Nevertheless it is contended by learned counsel for the 
appellants that in a private suit for the office of trustee the 
plaintiff can obtain a decree settling a scheme so long as the 
scheme involves only the method in which the plaintiff is 
to enjoy the office along with existing trustees. It is urged 
that it is the practice in such cases for the Court to institute a 
system of rotation. We do not admit the existence of any 
such practice. To prescribe a scheme by which the existing 
trustees should be deprived of their office if only for a time is 
not within the competence of a Civil Court in its ordinary. 
jurisdiction. A trustee can be removed only by a suit under 
S. 73 of the Hindu Religious Endowments Act. Before that 
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Act he could be removed only by. a sitit brought under the pro- 
visions of S. 92 of the.Civil Procedure Code. .See Ramanathan 
Chetty v. Murugappa Chetty1: ak ag tae 

“The view that one of several co-trustees is not entitled to ask a Court 
to partition the duties of the trust between himself and his co-trustees so as 
to give him the exclusive possession and management for (say) six months i in 
the year putting thé other trustees entirely aside . . . . . . is oneto 
which no exception can be taken .” 

See also Thandavaraya Pillai v. S hanmugham Pillai? and 
the earlier case Sri Raman Lalji v. Sri Gopal Laljis, which are 
direct authorities on the point. The Court however will 
recognise and enforce a system of rotation. which :by the 


consent of co-trustees has been in force for many years, See’ 


again Ramanathan Chetty v. Murugappa Chetty! and also the. 


recent case Alasinga. Bhattar v. Venkatasudarsana Bhattar4. 
But where no.system of rotation exists the only’ course: 
Open ‘to a co-trustee who wishes to have one established; 


is to proceed under the provisions of the Hindu Religious 
Endowments Act in the case of.a religious institution and. 
ander S. 92 of the Civil Eroceaire Code in the case OF other- 
charitable trusts. 


Lastly we would observe that one sae of the lower 


Court is wrong. It held that the suit was barred by S. 73 of 
the Hindu Religious Endowments Act as it was a suit for the 
appointment of additional trustees. . It is not a suit-of that 
nature. . 


This finding is not supported by learned Counsel for the 
respondent. 


In the result, the appeal ‘is dismissed with, costs of: 


respondents 1 to 4. 


' B V.V. —— : Appeal dismissed. 


e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr: Justice WADSWORTH. 


` Mukkamala Hanumayamma ..° Appellant* (Plaintif) 


TO oa 
Kasineni Lakshmidevamma and 
another .. ‘Respondents (Defendants 1 
and 2). 
Guardianship—De facto guardian—Status of—General recognition by 
family of minor—Power to give discharge of debt due to minor. 


A de facto guardian is one who is alréady a guardian owing to something 
which has happened previously. 

Where a person, who makes an alienation or receives a payment, is, at‘ 
the time of the transaction, regarded, by common consent, in the eyes of the 
family of the minor and those interested in the welfare of the minor, as the 
person who is entitled to act on behalf of the minor, and that person so 
recognised has consented to act as guardian, that person isa de facto guardian 
and it is not necessary to wait fora series of transactions. in the capacity of 
guardian in order to clothe that person with authority to represent the estate 
of the minor. 


Harilal Ranchhod v. Gordhan Keshav, (1927) I.L.R. 51 Bom. 1040 and 
Chinna A laguinperumal Karayalar v. Vinayagathammal, M 55 M.L. J. 861, 
referred to. i 


A de facto guardian who is validly in charge of the minor’s affairs may, 
for the benefit of that minor, give a good discharge in respect of a debt due 
to the minor. | 


Rajaram v. Kothandapani, A.1.R. 1937 Mad. 280, dissented from. 

Appeal against the decree of the District Court of Guntur 
in A.S. No. 191 of 1931, preferred against the decree of the 
Court of the Subordinate Judge of Bapatla in O.S. No. 111 of 
1924. 

V. Govindarajachari and K. Krishnamurthi for Appellant. 

K. Kotayya for Respondents. 

The Court delivered the following 

Jupcment.—This appeal raises an interesting question 
regarding the position of a person who starts to intermeddle 
with the estate of a minor and involves a decision as to what 
it is that first gives to that person the status of a de facto 
guardian. The appellant is the plaintiff who sued to recover a 
legacy of Rs. 1,700 due to her under the will of her deceased 
husband. The first defendant is the sister of the deceased 
husband and executrix of his will. The second defendant is the 
mother of the plaintiff and the alleged de facto guardian. The 
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third defendant is the brother of the deceased husband. The 
facts as found by the lower Courts are as follows: The plaintiff 
was 15 years old when her husband died on or about 10th of 
February, 1918. At that time she had been living with her 
husband for about a year. Shortly after the death of her 
husband, her mother, the second defendant who does not 
contest the suit and has not given evidence, demanded on 
behalf of her daughter, the plaintiff, the money and lands due 
to the plaintiff under the will of the husband and at the same 
time threatened that, if payment was not made at once, the 
plaintiff would not be allowed to take part in the funeral 
ceremonies the importance of which was recognised by all 
parties. Under this pressure an arrangement was made 
whereby on the 22nd of February, 1918, that is, approximately 
12 days after the death of the husband, the first defendant’s 
husband executed a promissory note, Ex. I, for not only the 
legacy of Rs. 1,700 but also for an amount of Rs. 408 which is 
described as interest on this legacy, apparently based on the 
identification of this legacy, with the katnam present to the 
deceased husband paid by the plaintiff’s parents at the time of 
the marriage, interest being calculated from the date of the 
giving of the present. The promissory note also covered an 
amount due to the minor for paddy and the promisor undertook 
to pay interest at 12 per cent. This was on the 22nd of 
February. At the same time the plaintiff’s mother received 
the lands bequeathed to the plaintiff and gave a receipt in token 
of the discharge of the legacy in Ex. II. Thereupon the 
ceremonies went on and the plaintiff stayed in her mother-in- 
law’s house for three months, a period which is more or less 
obligatory by the custom of the community. Just at the end 
of this period, two payments were made under Ex. I whereby 
the debt incurred by the first defendant's husband in discharge 
of the legacy to plaintiff was wiped off by payment to the 
plaintiff’s mother. It must be observed that the actual discharge 
of the legacy was not by these cash payments but by the receipt 
dated 22nd February, 1918, Ex. II. Admittedly after the cash 
payments ‘had been made, the plaintiff left the house of her 
mother-in-law and went to live under the protection of her 
mother, the second defendant, and there she stayed for the rest 
of her minority. Although the plaintiff is not now living with 
her mother, it is found by the lower Courts that she only left her 
80 
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mother’s house mainly for the purpose of the present case and 
that there is no real conflict between the two. It is also found 
as a matter of fact that ever since the plaintiff left the house of 
her mother-in-law, her affairs have been managed by her own 
mother, the second defendant. 


The question is whether, on these facts, the first defen- 
dant, having arranged for the discharge of the legacy by deli- 
very of the lands to the plaintiff’s mother and by execution of 
the promissory note in her favour which promissory note was 
shortly afterwards discharged by the first defendant’s husband, 
can be made to pay the legacy once more to the plaintiff herself. 
There is no finding of fact that the money paid to the plaintiff’s 
mother has in actual truth been received by the plaintiff herself. 
Both the learned Judges of the Courts below apppear to have 
conjectured that thismay beso. They however base their 
decisions on the position that the second defendant was the 
de facto guardian who could give a good discharge to the first 
defendant and they have given a decree to the plaintiff against 
her mother only on the footing that the money is or should be 
with the mother and can be claimed only from her. I have 
therefore to decide whether the second defendant was on the 
date when she gave the receipt, Ex. II, that isto say, on 22nd 
February, 1918, the de facto guardian and whether she could 
give a valid dischage to the executrix in respect of the legacy 
to the plaintiff. 

My attention has been drawn to one casein whicha 
learned Judge of this. Court has expressed a doubt as to the 
capacity of a de facto guardian to give a valid discharge on 
behalf of the minor (Rajaram v. Kothandapani1). With the 
greatest respect to the learned Judge who made the observation 
referred to, it seems to me essential to hold that a de facto 
guardian who is validly in charge of the minor’s affairs may 
for the benefit of that minor give a good discharge in respect 
of a debt due to the minor. There is a long line of authority 
beginning from Hunoomanpersuud’s case? for the view that a 
de facto guardian of a Hindu minor can do those acts in the 
interests of the minor which can be done bya de jure guardian 
of that minor; and I am not aware of any infirmity of the 
position of the de facto guardian of the minor—once it has 
been established that he is the rightful guardian though .not 


1, A.LR. 1937 Mad. 280. 2. (1856) 6 M.LA. 393. 
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appointed by any process ‘of law-disentitling: him to do those 
acts which a de jure guardian can validly do. The difficulty in 
the present case however is thatit raises the question of the first 
point of time at which the mother can be said to have begun to 
be the de facto guardian. The phrase “de facto guardian”, 
necessarily connotes a guardian. who is such a guardian asa 
result of something which has happened previously. ‘De facto’ 
literally means ‘from that which has been done’ and this basic 
conception of past acts resulting in a present status has led to 
at least two decisions in which it has been laid down that a 
person becomes a de. facto guardian as a result of a course of 
conduct. Each of these cases arose out of an isolated act of 
alienation of the minor’s property purporting to have been 
done by a person treated as a de facto guardian in that parti- 
cular transaction only. The first case is that of Harilal 
Ranchhod v. Gordhan Keshavi, wherein Crump, J., defines a 
de-facto guardian as a person: l 


“ Who, being neither a legal guardian nor a guardian appointed by Court 
takes it upon himself to assume the management of the property of the minor 
as though he were a guardian.” 


He further observes that the term: 


“ Implies some continuity of conduct, some management of the property 
‘beyond the isolated act of sale which comes into question.” 


Following that decision we have the decision of a Bench 
of this Court in Chinna Alagumperumal Karayalar v. 
Vinayagathammal?, which related to an alienation of a minor 
widow’s property by the widow’s mother purporting to act on 
behalf of her daughter, which transaction was-the only act 
done on behalf of the minor by the mother and it was done at 
the time while the minor was living under the protection of her 
husband’s step-brother in whose favour the’ sale impeached 
was carried out. This was clearly a case in which on the facts 
there was grave reason to suspect that the mother of the minor 
had been used to help in a transaction which was’ not in the 
interests of the minor. On page 866 of the above report, the 
learned Judges make certain general observations on the posi- 
tion of a de facto guardian. It is said that:— 


“ A de facio ‘guardian i is one who looks after the property of the mino 
and generally acts'in his interests for the time being.. A fugitive or an isolat- 
ed act of a person with regard to the minor’s property would not make him 
ade facto guardian of the-minor, nor would staying witha minor fora time 
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make him a de facto-guardian. There must be a continuous course of con- 
duct as guardian of a minor in regard to his property in order to enable one 
to become a de facto guardian. The length of the period required to con- 
stitute one a de facto guardian would’ depend upon the circumstances of each 
case. The first act of intermeddling with the estate of a minor would not be 
the act of a de facto guardian, if he had not become one before the act, nor 
would the subsequent management of the estate of the minor by such person 
make the first act, which is one of alienation, the act of a de facto guardian.” 
Now with reference to this last sentence, it must be observed 
that, on the facts of the case before the Bench, these observa- 
tions regarding the first of a series of acts of management 
must be treated as an obiter dictum for it appears that in that 
case there was no subsequent course of conduct from which 
guardianship could be implied. At the same time it does seem 
to me that, if the position of'a de facto guardian rests only on 
acts of intermeddling, if it is a position which has only to be 
built up by a series of acts, the first of those acts would, by 
itself, not be an act of a person who was already inthe position 
of a de facto guardian before that act was done. A de facto 
guardian is one who is already a guardian owing to something 
which has happened previously. To hold otherwise would be 
tantamount to admitting that a person buying property from a 
minor’s estate or paying debts to the minor’s estate can 
recognise anybody he likes with impunity as the guardian, 
provided that the person comes to be recognised as the guardian 
de facto of the minor subsequently. At the same time there 
are obvious difficulties in the way of the application of the 
dictum, as a literal statement of a rule of law, to such a case 
as the present. One can conceive of circumstances in which 
the first formal act of thede facto guardion would be one which 
the courts might rightly recognise as binding on the minor. I 
refer to a case in which the position of the de facto guardian 
has been recognised in the family and by those mainly concern- 
ed before any intermeddling act of a formal nature affecting 
the minor has been accomplished. Surely the question must be 
whether inthe eyesof the family of the minor and those 
interested in the welfare of the minor, the person who makes 
an alienation or receives a payment is, at the time of the trans- 
action impeached, regarded by common consent as the person 
who is entitled to act on behalf of the minor. If there is such 
a general recognition, then in my opinion, when once the person 
recognised has consented to act as guardian, it would not be 
necessary to wait for a series of transactions in the capacity of 
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guardian in order to clothe that person with authority to re- 
present that estate. The question is essentially one of fact. If 
the intermeddler is, as is contemplated in the case referred to 
in Harilal Ranchhod v. Gordhan Keshav! a. self-constituted 
guardian who comes into being for no other purpose than to 
carry out an isolated transaction which ‘transaction is of very 
doubtful advantage to the minor’s estate, then there could be 
no such general recognition of the alleged guardian as would 
clothe him with authority and clearly there could be no such 
course of conduct as might take the place of or supplement the 
general recognition. 


Applying this reasoning to the facts of the present case, I 
feel some difficulty in following the process by which the learn- 
ed trial Judge has come to the conclusion that the receipt of 
the legacy by the mother of the plaintiff was in fact not the 
first act of guardianship but the third or fourth act. So faras 
Ihave been able to gather, the first transaction carried through 
by the plaintiff’s mother on behalf of her daughter was on the 
22nd of February, 1918, when she gave a discharge on receipt 
of the promissory note and on transfer of the land. The fact 
that the cash due under the promissory note was paid only ata 
later date was to my mind immaterial, for the discharge of the 
legacy was given in return for the execution of the promissory 
note which provided that the payment of the promised amount 
would be made in duecourse. Now can it be said that when 
-this receipt (Ex. II) was given, the plaintifi’s mother was 
legally entitled to give adischarge? In dealing with this 
question, one should remember the relationship of the parties, 
the age of the plaintiff, the surrounding circumstances and the 
attitude of the husband’s relatives towards the claim of the 
plaintiff's mother. The plaintiff was a young girl who had not 
been with her husband for very long and who had been almost 
completely excluded from the considerable estate left by her 
husband. Her legal guardian, the mother-in-law, does not 
appear to have done anything to dispute the right of the plain- 
tiff’s mother to protect her interests. The action of the 
plaintiff’s mother in vigorously pressing for payment and for 
transfer of the land seems to have, resulted in the payment of 
considerably. more than could be demanded on the strict terms 
of the eee): When payment was demanded by the plaintiff’s 
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‘mother, it appears to have been ‘recognised by the family in 


general that she was the person entitled to make the demand. 

This is clearly not'a case in which’ there was a conspiracy to 
defraud the minor. The fact that the ‘plaintiff’s mother was 
regarded as the right person to protect the minor’s interest is 
shown by the way in which immediately after the period of 
three months during which she had to live with her mother-in- 
law, she went to live with her mother, stayed with her there- 
after and entrusted the whole of the management of her affairs 
to her mother. I am quite prepared to concede that if the 
plaintiff’s mother was not in the position of the de facto 
guardian at the time when she gave the discharge, any subse- 
quent accession of authority would not clothe her first act with 
a character with which it was not at the time invested. But I 

do think we are entitled to look at what happened afterwards 
in order to come to the conclusion, firstly, as to the state of 
the mind of the mother in making the demand and secondly, as 
to the way in which the plaintiff’s mother was regarded by the 
rest of the family, who after all are the persons mainly con- 
cerned in the matter of the guardianship. There is nothing in 
the facts in the case to raise a doubt as to the attitude of the 
2nd defendant to her daughter, the plaintiff, nor to suggest 
that she was not in fact treated as the guardian by the rest of 
the family. JI am of opinion that the materials are sufficient 
to warrant the conclusion that she was so treated at the time 
when she made the demand on behalf of her daughter for 
payment of the legacy and that the payment of this legacy was 
not merely the first of a series of transactions which eventually 
constituted her the de facto guardian. This seems to be a case 
in which the position of the plaintiff’s mother as de facto 
guardian was recognised by the relatives from the beginning 
and was not the result of any long course of conduct. It seems 
to be undesirable to withhold from a person who has reasonably 
been recognised ‘by the family as entitled to represent the minor, 

the power to do:those acts which are necessary for the minor 
and beneficial to her. I therefore agree with the lower Courts 
in holding that the plaintiff’s mother was the de facto guardian 

entitled to receive this legacy, though I would rest the decision 

not so much on the theory that the actual receipt of the money 
was one of the later instances of a course of conduct which 
clothed her with the position of the guardian, but rather on the 
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fact that she was from the: beginning: after the’ death of: the 
husband recognised by the family as’ the’ de facto ‘guardian of 
the minor and that ‘she had been recognised in that capacity and 
had assumed that capacity with the consent of all concerned 
before the payment was made to her. 

In this view, I would dismiss this appeal with costs. 

Leave to appeal is granted. 

K. C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice WADSWORTH. 
The Rajahmundry Municipal Council 
_tepresented by the Commissioner, 
Rajahmundry Municipality cı} Appellant* (Plaintiff) 
v. ; 
Tripurani Mallayya -. Respondent (Defen- 
dant). 


Madras District Municipalities Act (V of 1920), S. 83 (a)—Property-tax— 
Exemption from levy—Choultry used for other purposes—Dedication to 
choultry—Proof. 


` The effect of S. 83 (a) of the Madras District Municipalities Act is that 
anything which is im fact a ‘choultry when the property-tax accrues due is 
exempt from the tax. If it is not a choultry on that date, being used for 
other purposes then the tax is leviable even though in the past the property 
has been a choultry and might become one in future. 


The mere use of the income from property as an endowment of a 
choultry will not clothe the property with the character of a choultry. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry dated 15th February, 1934 and passed 
in A. S. No. 92 of 1933 (A. S. No. 137 of 1933 on the file of 
the District Court, East Godavari) preferred against the decree 
of the Court of the District Munsiff of Rajahmundry in O. S. 
No. 97 of 1933. i 

P. V. Rajamannar and K. Subba Rao for Appellant. 

Respondent not represented.. 

The Court delivered the following: 


Jupcment.—This appeal raises the question of the inter- 
pretation of S. 83 of the Madras District e Act 
which begins as follows :— 

“The following buildings and lands shall be exempt from property-tax—. 
(a) places, set apart for public worship and, either actually so used or used 
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for no other purpose, ctioultries, building used for educational purposes 
including hostels. . .'. . 


We are not concerned with the latter portion of the 
section. ` 


The established facts are. that the suit premises were 
dedicated for use as choultry, that the Civil Court permitted 
the trustee of the choultry to let one-third of the premises for 
rent and use this rent for the upkeep of the’ premises as a 
whole, and that under colour of that sanction, approximately 
one half of the building has now been let for rent to tenants, 
the remainder being used partly as choultry and partly as the 
residence of the trustee. The suit was brought by the-Municipal 
Council (the appellant here) to establish its right to levy 
house-tax and latrine-tax on the portion of the building which 
has been let out to;tenants. 


Both the lower Courts have held that the property having 
been dedicated asia choultry remains a choultry even though 
used for other purposes and is not taxable by reason of S. 83. 
The learned District Munsiff bases his decision on the precise 
words of the section emphasising the fact that the old S. 63 
(l-a) of Act IV of 1884 contains the clause: 


“To the extent to which they are used for public, charitable or religious, 
but not residential purposes,” 


which clause has not been reproduced in S. 83 of the present 
Act and he argues therefrom that one must infer an 
intention to exempt choultries from taxation whatever be the 
nature of their user. This argument would have been stronger 
had S. 83 been more or less a reproduction of the old S. 69 
(l-a). Actually it is an entirely different section completely 
redrafted, though. aimed at the same object. The learned 
Subordinate Judge argues in a different way but reaches the 
same result. He points out that the property had been dedicated 
for use as a choultry, that though it has been largely diverted 
from that use, the dedication remains and that the remedy is 
for persons interésted to sue to put an end to the breach of 
trust. It seems to me that the remedy which lies open to 
persons interested to restrain the breach of trust is scarcely 
relevant to the consideration of the question whether this 
building is or is not a choultry exempted from taxation. 

I do not think’ it permissiblé to infer from the various 
changes which have taken place in the wording of the 
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provisions relating to.exemption from property-tax of religious 
and charitable buildings an intention on the part of the legislature 
to exempt, from taxation any. building which had once upon a 
time been dedicated to such a purpose asa choultry, but has 
entirely ceased to be used for that purpose, To hold so would 
be to encourage breaches of trust and it would result in the 
‘curious position that when ‘a charitable trust has been openly 
and continuously abused but no one has taken action to restrain 
‘the abuse, the person who enjoys the property in breach of 
‘trust would’ also enjoy the privilege in respect of immunity 
‘from, taxation which he could only claim by virtue of the 
-dedication which he himself has:nullified by his conduct. In 
my opinion, only very clear language in the statute would justify 
the Court in sanctioning such an immunity, Actually we have 
-nothing in the shape of qualification of the term “ choultries” 
in the provision exempting them from- property-tax. The 
-natural interpretation of the ‘section .surely would be that 
-anything which is in fact a choultry is exempt from the tax. 
I see no réason to extend that exemption to a building which 
-once was a choultry, but is no more a choultry, or toa building 
‘which is not but ought to bè a choultry and might return to 
the state of being a choultry if and when circumstances change. 
“The obvious course seems to me to be to look at the facts as 
‘they are at the time that the right to claim the tax accrues and 
sto exempt from, the tax any building which ‘at that time in 
fact falls within the categories to which exemption is given. 
If the property is a choultry when.the tax accrues due then the 
“tax cannot be levied. If it is not a ‘choultry on that date, being 
ised for other purposes, then the taxis leviable even though 
‘in the past the property has been a choultry and might become 
“one again in the futùre: `I need hardly say that the mere use 
-of the income from property as an endowment of á choultry 
will not clothe the property with the character of a choultry. 
: In this’ view I allow this’ appeal and give the plaintiff a 
“decree ior the amount claimed with c costs throughout, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VARADACHARIAR, 


Edara Venkayya .. Petitioner* in all (Defendant in all) 
v. 


Edara Venkata Rao .. Respondent in all (Plaintif in all). 


Civil Procedure Code (V of 1908), O. 2, r. 2, cl, (3)—A pplication for leave 
to omit some reliefs —When to be made—If canbe made after filing of the 
suit. i 

There is nọ reason for insisting on an application for leave to omit certain 
reliefs under O. 2, r. 2(3), Civil Procedure Code, being made either before or 
along with the suit wherein the application is made. Leave is not 
a condition precedent to the jurisdiction of the Court to entertain the parti- 
cular action, that is, omission to ask for a particular relief is not a defect that 
goes to the maintainability of the very suit in which leave should have beer 
asked for. It only entails a disability as regards subsequent proceedings. 
Therefore the application can be made at any time during the pendency of the 
suit but then the applicant will be running a risk of the application being re- 
fused when it will be too late for him to set matters right. 

Where therefore a suit was filed for money but by that time certain in- 
stalments had accrued due which were not sued for, and later a suit was filed 
again for recovery of those instalments, when the objection was taken under 
O. 2, r. 2 (3), Civil Procedure Code, that the relief having been omitted in. 
the prior suit without leave of the Court, the suit was not maintainable and 
thereupon an application was later filed in the earlier suit for grant of leave 
under O. 2, r. 2, cl, (3). 

Held, that the Court had jurisdiction to entertain the petition even at such- 
a late stage, as that earlier suit was then pending. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
order of the District Court of West Godavari at Ellore dated: 
6th November, 1936 and made in I.A. No. 864 of 1936 in O.S.. 
No. 19 of 1933, etc. 

B. Somayya for Petitioner. 


V.V. Srinivasa Aiyangar and V.V. Ramadurai for Res- 
pondent. 


The Court delivered the following 


Jupcment.—In these revision petitions, the petitioner 
challenges the validity of four orders passed by the lower 
Court granting leave under O. 2, r. 2 (3), Civil Procedure 
Code, to the plaintiff to omit the claim for certain reliefs, in the 
circumstances to be presently mentioned. The orders have 


' been questioned on two grounds (i) that the Court had no. 


power to grant leave at the stage at which the applications. 
AAR aeaa CC tt, 


* C. R. P. Nos. 87 and 386 to 388 of 1937, 19th August, 1938, 
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were made, and (it) that the circumstances alleged in the 


application for leave did not justify the grant of leave. The — 


latter question relates to the exercise of the discretion which 
is vested by law in the lower Court and except in very excep- 
tional circumstances, it is not proper for a Court of Revision 
to interfere with the way in which the lower Court has exer- 
cised its discretion. In the present case, I do not see sufficient 
_teason for interfering with that exercise of discretion. 


The question as to the power of the Court to grant leave 
at the stage at which the applications were made to it is not 
free from difficulty. The relevant facts are as follow. The 
plaintiff was entitled to recover a sum of Rs. 20,000 from the 
defendant in ten annual instalments of Rs. 2,000 each, the first 
instalment becoming payable on 3lst March, 1929. As the first 
instalment was not paid on the due date, the plaintiff filed a 
suit for its recovery in April, 1929, Several defences were 
raised to that suit. and the plaintiff apparently waited to see 
what the decision in that suit would be before he filed his next 
suit. 


But it unfortunately happened that that suit remained 
pending for a number of years. In 1933 he filed his second 
suit O.S. No. 19 of 1933. By that time not only the second 
instalment but some later instalments had also fallen due. But 
O. S. No. 19 of 1933 sought the recovery of the second instal- 
ment only. O. S. No. 17 of 1934 was filed next year for the 
third instalment and two other suits, namely, O.S. No. 16 of 
1935 and O. S. No. 13 of 1936 were filed for the recovery of the 
later instalment. Luckily or unluckily for the parties, all the 
four suits beginning from O.S. No. 19 of 1933 remain pending 
to this date. At some stage, the defendant raised the plea 
under O. 2, r. 2, Civil Procedure Code, on the ground that as the 
claim for some of the later instalments had accrued due even 
before O. S. No. 19 of 1933 was filed, the later suits would be 
barred by the provisions of that rule. Similar pleas were 
sought to be raised in the other suits as well. It was at this 
_stage that applications were filed by the plaintiff on 1st Octo- 
ber, 1936, for grant of leave under O. 2. r. 2 (3). 


On the facts above stated, Mr. Somayya, the learned 
‘Counsel for the defendant, contends that on a proper construc- 
‘tion of cl. 3 of O. 2, r. 2, leave should have been asked for 
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before O. S. No. 19 of 1933 was actually filed or at least ‘at 
the time the suit was instituted, and that the Court has no 
power at a late stage to grant such leave. I may mention here 
that the lower Court has taken care to leave an allied question 
open, namely, whether the leave granted under the orders how 
challenged will be effective to obviate thé bar under O. 2, r. 2, 
Civil Procedure Code, in respect of suits that have been already 
instituted. I do not therefore wish to say anything on that 
question ; not do I wish to be understood as expressing any, 
opinion on the question whether O. 2, r. 2 (3) applies to these 
suits or not. These are questions to be considered in the suits 
themselves. The only question dealt with by the Court below 
and proposed to be dealt with by me here is whether assuming 
that the bar under ©. 2, r. 2 (3) would have applied to each 
of the later suits, the Court had power to grant leave under 
that clause at a late stage of the pendency of the earlier suit. 


The learned Judge has laid some stress’on the fact that in 
re-enacting this provision in the Code of 1908, the legislature 
has omitted certain words which were found in the correspon- 
ding provision in, the Codes of 1882 and 1877. In the last 
clause of S. 43 of ithe older Codes there occurred in parenthesis 
the words: ` 

“Except with the leave of the Court obtained before the first hearing ” 
between the words “ omits ” and “to sue”, 

‘The learned Judge understands the reason of the omission 
to be that ‘it'was intended to leave the question of'the time for 
making an application at large, subject only to the power of 
the Court to decline to grant leave if an application was made 
too late. Mr. Somayya suggésts that that was not the réal 
‘reason for the omission; ‘he attributes ‘it to a recognition by 
the legislature of the fact that the words found in the old rule 
‘were really inconsistent with the substantive provision that all 
reliefs arising out of the same claim must be claimed in one 
‘and the same suit. He points out that the question of omission 


or no omission in respect of some reliefs must be settled at the 


-—4nitial stage itself and could not be properly dealt with at later 


stages of the’suit. ` I am not by any medns satisfied that there 

is any inherent incompatibility of the kind suggested by 
.Mr. Somayya. The older Code obviously contemplated that the 
‘application for leave might be made after the institution of the 
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suit, though it fixed a time-limit by prescribing that leave 
should be obtained before the first hearing. $ 


The question whether leave for particular purposes should 
be obtained before the institution of the suit or could be 
obtained later will, in cases not governed by any definite 
statutory time limit, have tọ be decided according to the 
bearing of the leave upon the jurisdiction of the Court to 
entertain the particular suit or its bearing upon the constitution 
of ‘the particular action or the significance of other considera- 
tions. Taking for instance the provision in the Letters Patent 
that the leave of the Court should be obtained before a suit of 
a particular kind is instituted in the High Court, it is obviously 
a provision by way of condition precedent to the jurisdiction 
of the Court. If, on the other hand, we take the rule relating 
to the necessity for leave for a suit against a Receiver or for a 
suit under O. 1, r. 8, Civil Procedure Code, the leave is not 
one that bears on the jurisdiction of the Court; the require- 
ment as to leave is based on considerations relating to the 
interests of other persons or the authority of other Courts. 
The provision as to leave in this latter class of cases rests not 
so much even on the constitution ofthe particular suit as upon 
the expediency of granting relief in that particular suit in a 
manner that may affect the interests of other persons. That 
is why the preponderance of authority is in favour of the view 
that in this class of cases leave is not a condition precedent to 
the institution of the suit. Another class of cases which lies 
midway between these two groups is illustrated by the provision 
of O. 2, r. 4, Civil Procedure.Code, as regards the joinder of 
particular claims in one suit with a particular claim for the 
recovery of immovable property. Under the corresponding 
rule of the- English practice, it has been held in England that 
the leave contemplated by this rule may be granted even at a 
later stage of the suit (see Lloyd v. Great Western Dairies 
Company!) The observations of Jessel, M.-R., in In re Pilcher: 
Pilcher v. Hinds?, seem to suggest a stricter view, but they, 
have been explained by Buckley, L. J., in the later case. Again, 
‘the leave contemplated by S. 20 (b), Civil Procedure Code, in 
respect of defendants residing outside the jurisdiction of the 
Court has been held to be capable of being granted on an 
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application made after the institution of the suit. These 
illustrations show that where leave is not a condition precedent 
to the jurisdiction of the Court to entertain the particular 
action, there is no inherent necessity that the application for 
leave should be made before the institution of the suit itself 
or at least along with the plaint. 


Where the objection under O. 2, r. 2, Civil Procedure Code, 
arises, the omission to ask for a particular relief is not a defect 
that goes to the maintainability of the very suit in which leave 
should have been asked for, it only entails a disability as 
regards subsequent proceedings. It therefore seems to me that 
there is even less reason in this class of cases for insisting 
that the application for leave to omit must precede or at 
least be contemporaneous with the plaint in the first suit. 
It may be that as a matter of prudence the plaintiff will do 
well to make the application for leave even before he files 
his plaint or at least along with his plaint, because he will 
otherwise be running the risk of the application being refused 
when it will be too late to set matters right. But that is 
different from saying that the Court has no power to grant 
leave unless the application is made before the institution of 
the suit or along with the presentation of the plaint. So far 
as I can see, the Court when called upon to deal with such an 
application will ordinarily have to consider whether the grant 
of leave to reserve certain remedies will in the circumstances 
be appropriate in the sense that it will not give an unfair 
advantage to the plaintiff or impose an unfair burden on the 
defendant. A question of this kind can as well bedealt with by 
the Court during the pendency of the suit as before its institu- 
tion. l am therefore unable to agree with Mr. Somayya’s 
contention that the reason of the thing requires that such an 
application must have been made prior to the institution of the 
suit in which the application is made. In this view, the omis- 
sion in the new Code of the words found in parenthesis in the 
third clause of S. 43 of the old Code justifies the inference 
that the legislature did not wish to insist upon leave being 
obtained before the first hearing. Some of the commentators 
on the new Code (including Sir Dinshaw Mulla) also take this 
view, and I am not satisfied that that view does not correctly 
represent the intention of the legislature. 
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The Civil Revision Petitions accordingly fail and are dis- 
missed with costs in Civil Revision Petition No. 87 of 1937. 
S. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Panprane Row. 
Chukka Durgiah .. Petitioner* ( Respondent- 
Appellant). 
Court-Fees Act (VII of 1870), S. 12—Judicial determination of court-fee 
—Subsequent variation of. 
When a Court has passed a judicial order fixing the correct Court-fee 
payable on a memorandum of appeal, itis not open to that Court to vary it 
afterwards either.at the instance of a party or of its own motion. 


Sadasivam Pillai v. Varadaraja Odayar, (1937) 1 M.L.J. 89 and Laksh- 
mana Aiyar v. Palaniappa Chettiar, (1935) 69 M.L.J. 479, followed. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of East 
Godavari at Rajahmundry, dated 11th December, 1937, and 
made in I.A. No. 467 of 1937 in A.S. No. 62 of 1936. 

K. Kameswara Rao for Petitioner. 

The Government Pleader (B. Sitarama Rao) for Crown. 

The Court delivered the following 

JupcmMent:—The point. raised in this petition is that 
decided in Sadasivam Pillai v. Varadaraja Odayar!. In that 
case Venkataramana Rao, J., purported to follow a previous 
decision, namely, that of Venkatasubba Rao, J., in Lakshmana 
Aiyar v. Palaniappa Chettiar2. The point is whether when a 
‘Court has passed a judicial order fixing the correct court-fee 
payable on a memorandum of appeal it is open to that Court to 
revise it afterwards either at the instance of a party or of its 
own motion. This question was answered in the negative in 
the cases referred to above and I see no sufficient reason for 
not following those decisions. It is urged however by, 
Mr. Sitarama Rao that the word ‘final’ found in S. 12 (1) of 
the Court-Fees Act is capable of the meaning that there should 
be no appeal from that order and not that it shall not be open 
to review by the same Court which made the order. This 
argument does not appear to have been put forward in the 
course of arguments in the previous cases, but it appears to me 
that this argument is hardly available in view of cl. (2) of the 








* C. R. P. No, 301 of 1938. 19th August, 1938. 
1, (1937) 1 M.L.J. 89. 2. (1935) 69 M.L.J. 479, 
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same section which provides for an alteration of the order by, 
a superior Court of appeal or revision. In thé particular case 
before us there was no application for a review of the order by, 
the petitioner himself against whom the present order was. 
made modifying the order which was favourable to him. Nor 
did the Court purport to act under its inherent powers. 
Finally it is impossible in a’ case like this to say that it was. 
necessary for the ends of justice to modify the order already 
passed. In these’ circumstances I am of opinion that. the 


learned District Judge had no jurisdiction to vary the order 


dated 28th September, 1937, to the prejudice of the petitioner 
by his subsequent order dated 11th December, 1937, in the 
matter of the court-fee payable on the memorandum of 
appeal. 


The petition, is therefore allowed and the ade of the 
District Judge, dared llth December, 1937, is-set aside. There 
will be no order as to costs of this petition. 

K.C. Petition allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PanpranG Row. 





Balagurumurthy Chettiar .- Appellant* (Plaintiff) 
v. l 
Kalingan Ambalagaran (deceased) 
and others .. Respondents (Defendants 


1 to 3 and nil). 


Civil Procedure Code (V of 1908), O. 41, r. 27—Additional evidence— 
Admission in appeal—Conditions to be satisfied—Admission of additional 
evidence before hearing of appeal—Validity, i 

The powers of the appellate Court in the matter of admission of 
additional evidence; are subject to limitations which are clearly laid down in 
O. 41, r. 27 of the Civil Procedure Code. The legitimate occasion for the- 
exercise of the disċretion is not whenever before the appeal i is heard a party 
applies to adduce fresh evidence but when on examining the evidence ås it 
stands some inherent lacuna or defect becomes apparent. It may well be that 
the defect may be pointed out by a party or that a party may move the Court 
to supply the defect but the requirement must be the requirement of the 
‘Court upon its appreciation of the evidence as it stands. Consequently it is. 
not open to the appellate Court to admit additional evidence in appeal even. 
before the appeal is heard. 


Parsotim Thakur v. Lal Mohar Thekur, (1931) 61 M.L.J. 489: L.R. 58- 
LA, 254: LL.R. 10 Pat. 654 at 668 and 669 (P.C.), relied on. 


nn tee“ eetnes 
. l 7 


* A, A. O. No. 73 of 1936. : 8th August, 1938, 
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Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A’ppeal Suit No. 31 of 1935 (O. S. 
No. 403 of 1934, District Munsiff’s Court, Trichinopoly). 


A.V. Narayanaswami Aiyar for Appellant. 
S. Amudachari for Respondents. 
The Court delivered the following 


JupGMEent.—This is an appeal from the judgment of the 
Additional Subordinate Judge of Trichinopoly dated the 6th 
December, 1935, allowing the appeal by the defendants from 
the decree of the District Munsiff, Trichinopoly, dated the 
Zlst December, 1934, and remanding the suit to the trial Court 
for fresh disposal after taking evidence on a certain point. 
For the purpose of deciding this appeal it is unnecessary to go 
into the facts of the case at any length. The suit was for 
recovery of the amount due under the mortgage executed by 
the father of defendants 1 to 3 and the fourth défendant in 
favour of the plaintiff. The fourth defendant’s name was 
struck off and his case need not be considered. The suit was 
defended on the ground that the mortgage sued on had been 
discharged by the father of defendants 1 to 3 and that the 
endorsements of payments found on the mortgage deed were 
not true. After full trial the suit was’ decreed in favour of 
the plaintiff. It was not the case of the defendants who 
appealed to.the District Court that they had not sufficient 
opportunity to present their case or adduce evidence in support 
of their case. But nevertheless they filed an application 
purporting to be under O. 41, r. 27, Civil Procedure Code, 
praying the District Court to admit a certain document in 
evidence in appeal, namely, a certified copy of an entry from a 
death register said to relate to their father. This application 
was opposed by the plaintiff-respondent but was allowed by the 
District Judge on the Sth April, 1935, that is to say, long before 
the appeal was even ripe for hearing. In any case it is clear 
that the District Judge did not go into the merits of the appeal 
before he passed the order and the appeal itself was transferred 
by the District Judge to the Additional Subordinate Judge for 
` disposal on a subsequent, date. The Additional Subordinate 
Judge who disposed of the appeal appears to have thought that 
he was bound by the order of the District Judge admitting the 


document in question as evidence in appeal and he thought 
82 
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that it was but fair that the plaintiff-respondent should have 
an opportunity of leading rebutting evidence to show that the 
entry in the death register in question did not relate to the 
father of defendants 1 to 3. He was not content with making 
this direction, but actually remanded the case to the lower 
Court for fresh disposal after taking evidence on the point. 
This necessarily involved the setting aside of the decree of the 
lower Court and that too for no valid reason. It cannot be 
maintained fora moment that the procedure adopted either 
by the District Judge in admitting additional evidence 
in appeal or the judgment of the Subordinate Judge reversing 
the decree of the Court below and remanding the case for 
fresh disposal was justifiable. The powers of the appellate 
Court in the matter of admission of additional evidence are 
subject to limitations which are clearly laid down in O.41, 
r. 27. This matter has been dealt with in more than one case 
by their Lordships of the Privy Council and it cannot for a 
moment be urged that the District Judge acted with jurisdic- 
tion when he ordered the document in question to be admitted 
as evidence in appeal before hearing the appeal itself at the 
instance of a party. As was observed by their Lordships in 
Parsotim Thakur v. Lal Mohar Thakur: 

“ The legitimate occasion for the exercise of this discretion (of admitting 
additional evidence in appeal) is not whenever before the appeal is heard a 
party applies to adduce fresh evidence, but ‘when on examining the evidence 
as it stands, some inherent lacuna or defect becomes apparent? .., . It 
may well be that the defect may be pointed out by a party, or that a party 
may move the Court to supply the defect, but the requirement must be the 
requirement of the Court upon its appreciation of the evidence as it stands.” 

Their Lordships go on to state that wherever the Court 
adopts this procedure it is bound by r. 27 (2) to record its 
reasons for so doing, and under r. 29 must specify the points 
to which the evidence is to be confined and record on its 
proceedings the points so specified. In this case the order 
admitting additional evidence in appeal was passed before the 
appeal was heard and there is no doubt therefore that that 
order was without jurisdiction. Evenif the learned Subordinate 
Judge thought that this order of the District Judge admitting 
evidence was binding on him, there was no necessity for him - 
to have reversed the decree of the Court below and remanded 





1. (1931) 61 M.L.J. 489: L.R. 58 LA. 254: 
LL.R. 10 Pat. 654 at 668 and 669 (P.C.). 
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the suit for fresh disposal; the correct procedure which he 
ought to have followed, even if’he thought that the order of 
the District Judge was binding on him, was to have the 
additional evidence taken either by himself or by the lower 
Court and then dealt with the appeal. Both the order of the 
District Judge admitting evidence in appeal as well as the 
judgment of the Subordinate Judge reversing the decree of 
the trial Court and remanding the suit for fresh disposal are 
clearly erroneous and contrary to law. They are therefore set 
aside and the lower appellate Court is directed to dispose of 
the appeal afresh according to law. The appellant is entitled 
to have his costs of this appeal from the respondents. The 
costs in the Court below should be provided for in the revised 
decree of the lower appellate Court. 

B. V. V. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
Present:—Mr. ALFRED Henry Lionet Leacu, Chief 
Justice AND Mr. JUSTICE VARADACHARIAR. 


S. Meera Sahib and Brothers .. Appellants* (Defendants) 
v. 
Hajee M. Abdul Azeez Sahib .. Respondent (Plaintiff). 


Trade Mark—Passing off action—Manufacturer of goods in England— 
Sale of goods exclusively through importer—Infringement of trade mark— 
Intention to defraud—Right of importer to sue for injunction and damages— 
Manufacturer whether entitled to relief—Principles applicable to passing off 
actions—Proof of repuiation—Knowledge of ultimate purchaser if necessary. 

A merchant who sells particular goods under a particular trade mark is 
entitled to protection for that mark if he can show that it is associated in 
the market with the goods which he sells, because the law will not permit a 
person to pass off his goods for those of another. And it matters not whether 
the merchant has goods made for him abroad or whether he has them made 
for him within the country, In such cases a reputation must be established 
but that does not mean that the ultimate purchaser must know the actual 
name of the owner of the goods. 


The second plaintiff who was a piece goods merchant at Madras had for 
twelve years before the suit been in the habit of buying white twill from the 
first plaintiff, a company carrying on business in London. Having bought the 
twill from the first plaintiff and imported it into Madras the second plaintiff 
sold it in the Madras Presidency where it became well known as “ diamond ” 
twill, because on it was stamped in gold the picture of a diamond with lines 
representing radiation from the diamond. Above the diamond was printed 
in gold the word “ diamond” and below, the word “ twill”. The first plaintiff 
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had never sold the goọds bearing the said mark but he sold them to the 
second plaintiff who with the consent of the first plaintiff sold it in India as, 
his own ‘diamond’ twill. The defendant who was also a Madras piece 
goods merchant began to import twill under a mark which he called the 
“gold star” mark. It consisted of a five pointed star with another 
star in the centre of it, and around his central star were ten other smaller 
stars. From the star there were thin lines intended to represent radiation. 
Above the star were the words “gold star” and underneath, the word 
“twill”. The lettering was of an entirely different character to the lettering 
of the mark used by the second plaintiff. At a later date the defendant 
changed his mark by altering the form of the letters to the very distinctive 
mark used by the second plaintiff, he filled in the body of the star and 
made it more in conformity with plaintiffs’ diamond and he changed the thin 
lines rays of light to thicker ones and made them more like the “diamond” 
mark. The plaintiffs sued the defendant for aninjunction and for 
damages on the ground that the new mark constituted a colourable imitam 
tion of their “diamond? mark. 


_ Held, that the second plaintiff was entitled to succeed as there was a. 
deliberate intention on the part of the defendant to defraud by reason of the 
alteration of the trade mark. In such a case the fact that the second plaintiff 
was a mere importer of goods did not matter. And the second plaintiff need. 
not show that the ultinjate purchaser knew his name; it is sufficient if the 
ultimate purchaser knew that the goods bearing the mark had a reputation. 
and that that mark denoted the goods which he wished to buy. 


Held, further, thatthe first plaintiff was not entitled to any relief as the 
evidence did not show any reputation in him so far as the sale of the goods. 
in India was concerned. 


Case-law discussed: 

Appeals against the judgment of. the Hon’ble Mr. Justice: 
Gentle dated 7th December, 1936, and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in. 
C. S. No. 149 of 1936. l 


K. Krishnaswami Aiyangar and E. Anthony Lobo tor 
Appellants. 


Dr. V. K. Johi for Respondent, 
The Court delivered the following 


JUDGMENTS. 'TheC hief Justice.—This appeal and Appeal 
No. 29 of 1937 ariseout ofa suit which was filed on the 
Original Side of this Court for an injunction in a passing off 
action and as they have been heard together they will be dealt 
with in one judgment. The appellant in this appeal was the- 
defendant in the !suit, and the:appellant in Appeal No. 29 was 
the first plaintiff. The respondent in this appeal was the second 
plaintiff. It willi be convenient to refer to them as the first: 
plaintiff, the second plaintiff and the defendant, respectively. 


$ 
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The second plaintiff is a piece goods merchant carrying 
on business in Madras. For twelve years before the suit he 
had been in the habit of buying white twill from the first 
plaintiff, a company carrying on business in London. For the 
purposes of the case’ the first plaintiff has been treated as the 
manufacturer of the goods, although he in fact did’ not make 
them. Having bought the twill from the first plaintiff and im- 
ported it into Madras the second plaintiff sold it in the Madras 
‘Presidency where it has become well known as “diamond” 
twill. It is known as “diamond” twill because on it is stamped 
in gold the picture of a diamond with lines representing radia- 
tion from the diamond. Above the diamond is printed in gold 
the word “diamond” and below the word “twill”. The form 
-of these letters is unusual. The mark was designed by the 
first plaintiff and so far as business in England is concerned it 
has been accepted as belonging to the first plaintiff, but it is 
‘common ground that the first plaintiff has never sold goods in 
India bearing this mark. His business has been confined to 
selling twill to the second plaintiff, who with the full consent 
of the first plaintiff has sold it in India as his own “diamond” 
twill. In fact, the goods have been shipped by the first plaintiff 
to the second plaintiff with the mark stamped on them, and in 
a letter, dated the 12th July, 1928, written by the first plaintiff 
to the second plaintiff the first plaintiff said :— 

“We have already assured you that we would not under any conditions 
-supply other dealers with twill stamped with your trade mark.” ` 
f The words “your trade mark” refer to the diamònd mark. 
‘In the plaint, however, it was claimed that the plaintiffs were 
jointly entitled to the exclusive use of the mark and an injunc- 
tion was asked for on this basis. 


The defendant is also: a Madras piece goods merchant 
„doing business throughout the Presidency. He, like the second 
plaintiff, imports twills and other classes of piece goods for 
‘sale here. From 1933 to 1935 he was importing twill under a 
mark which he called the “gold-star” mark. - It consisted of a 
-five pointed star with another star in the centre of it. Around 
‘this central star were ten‘other smaller stars. From the star 
„were thin ‘lines intended toi represent radiation. Above the 
¿star were the. words “gold‘star” and underneath the word 
“twill”. The lettering was of an entirely different character 
to. the lettering of. the mark used by the second plaintiff. -In 
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1935 the defendant changed his mark in the following respects : 
(i) he altered the form of- the letters to the very distinctive 
form used by the second plaintiff; (77) he filled in the body of 
the star which had the effect of changing its appearance 
considerably and made it more in conformity withthe plaintiff's 
diamond; and (tii), he changed the thin lines representing rays 
of light to thicker ones and thus made them morelike the lines 
in the diamond mark. It is this new mark which the plaintiffs 
allege constitutes a colourable imitation of the diamond mark 
and in respect of which they seek the injunction. 


The case was tried by Gentle, J., who held that the defen- 
dant had deliberately changed his mark for the purpose of 
making it look like the diamond mark and that in its altered 
form it constituted ia colourable imitation of that mark. After 
discussing the evidence the learned trial Judge rejected the 
contention that the plaintiffs were the joint owners of the 
mark, but held that the second plaintiff was entitled to an 
injunction on the ground that the mark had become associated 
in the public mind’ with the goods sold by him. Accordingly 
he dismissed the first plaintiff from the suit, but granted an 
injunction to the second plaintiff with costs. He also awarded 
him a sum of Rs. 500 by way of damages. The defendant has 
appealed against the decree passed against him, and the first 
plaintiff has appealed against the order embodied init dismissing 
him from the suit. 


I will first deal with the appeal against the dismissal 
of the first plaintiff from the suit. In India there are no 
statutory enactments of the nature of the Trade Mark Acts 
which have been passed in England, and relief here can only 
be granted on the ground that the defendant has done something 
which is calculated to deceive. It is essential in a passing 
off action to show that there has been a false representation. 
It is not enough for a plaintiff to claim that he has adopted 
a device as a trade mark and that the defendant has copied 
this device or used one so like it that deception is possible. 
The plaintiff must show that he has used the mark claimed 
by him on his goods or in connection with them and that 
the mark has become associated in the minds of the public 


‘with his goods. There must be user of the mark because 


without user no reputation can be acquired. In this case the 
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evidence does not show any reputation in the first plaintiff so 
far as India is concerned and this findingis sufficient to dispose 
of the first plaintiff's appeal. It will be necessary to return 
to the question of user when discussing the position of the 
second plaintiff, but the first plaintiff having clearly failed to 
establish a cause of action against the defendant his appeal 
must be dismissed. I might add that in the course of his 
arguments the learned Advocate for the first plaintiff pointed 
out that it wasnot necessary for the plaintiffs, in view of the 
attitude of the defendant to lay any stressin the trial Court on 
the plea of joint ownership. The defendant there conceded 
that either the first plaintiff or the second plaintiff or both of 
them together had the exclusive right tothe use of the diamond 
mark in India. We appreciate this, and it is our intention 
merely to deal with the case so far as it affects the defendant 
and to say as little as possible with regard to the rights of the 
plaintiffs inter se. 


Turning now to the defendant’s appeal, I have no doubt 
that the defendant deliberately changed his mark in 1935 in 
order to make it resemble the mark used by the second plaintiff 
and that he did this with the object of acquiring part of the 
second plaintiff’s trade. I am further of the opinion that the 
alteration was of such a character as to make it likely that the 
mark would be mistaken for the diamond mark. We have 
here a deliberate intention to defraud. The learned advocate 
for the defendant, however, contends, that the second plaintiff 
is not entitled to the injunction granted to him for two reasons. 
In the first place he says that the second plaintiff is not the 
maker of the goods, but merely an importer and therefore he 
must show that the mark has become associated with his name 
in some special way asthe importer of the goods, and not 
merely as the seller. In the second place he says that before 
the second plaintiff can obtain relief he must also show that 
the ultimate purchaser associates the mark with his name. He 


maintains that these conditions have not been fulfilled in this 
case. 


On the first point the learned advocate for the defendant 
has cited many cases, but a detailed discussion of them is not 
called for. His argument is really based on a passage in the 
judgment of the Privy Council in the case of Imperial 
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Tobacco Company of India, Limited v. Bonnani, where it was 
pointed out that an importer might get a valuable reputation 
for himself and his wares by his.care in selection or his pre- 
cautions as to transit and storage, or because his local character 
is such that the article acquires a value by his testimony to its 
genuineness, and if therefore, goods though of the same make 
are passed off by competitors as being imported by him he 
will have a right of action. But this statement does not 
pretend to be exhaustive and to declare all the circumstances 
in which an importer may acquire the right to the exclusive 
use of atrade mark. A merchant who sells particular goods 
under a particular trade mark is entitled to protection for that 
mark if he can show that it is associated'in the market with the 
goods which he sells, because the law will not permit a person 
to pass off his goods for those of another. This is the govern- 
ing principle and it matters not whether the merchant has 
goods made for him abroad or whether he has them made for 
him within the country. A decision of the Privy Council 
which has a direct bearing on this case is that of Ullmann & 
Co. v. Cesar Leuba?. The plaintiffs there were manufacturers 
of watches in Switzerland and had acquired the business and 
trade marks of another Swiss firm of watch manufacturers. 
The firm from which the plaintiffs had acquired these trade 
marks had been in the habit of supplying watches toa customer 
carrying on business at Hong Kong who sold them under the 
manufacturers’ trade marks. The plaintiffs instituted a passing 
off action in Hong Kong against another dealer there on the 


_ground that he was infringing the rights which they had 


acquired. Their Lordships held that the trade in Hong Kong 
belonged to the original importer and that the plaintiffs had 
not sufficient interest to found a cause of action. The same 
principle was applied by this Court in Ebrahim Currim v. 
Essa Abba Sait? and by the Bombay High Court in West End 
Watch Co. v. Berna Watch Co.4, 


In this case the evidence does establish the fact that the 
‘diamond mark is associated with the twill sold by the second 
plaintiff and having established his reputation in connection 
with this mark the fact that the suppliers of the goods have 





1, (1924) A.C. 755. , 2. (1908) A.C. 443. 
3. (1900) I.L.R. 24 Mad. 163, 4, (1910) LL.R. 35 Bom. 425; 
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also acquired a reputation in. connection with. it in another 
country does not affect him. The manufacturer has never 
‘used the mark in India, and it was open to the second plaintiff 
to adopt it for his business in India, which as I have already, 
pointed out, he did with the full consent.of the. manufacturer. 
‘The defendant has altered his mark for the purpose of gaining 
for himself part of the business which his rival has built up 
and in view of the probability of deception. the second ast 
has a cause of action. 


The contention of the defendant that the second plaintift 
‘must show that the ultimate purchaser associates this mark 
with his name is also fallacious. A reputation must be estab- 
lished, but that does not mean that the ultimate purchaser must 
‘know the actual name of the owner of the goods. In this 
-connection I will refer to certain passages in the judgments in 
Birmingham Vinegar Brewery Company, Lid. v. Powell! which 
is the well known “Yorkshire, Relish” case. Lord Halsbury, 
-observed (page 713) :— 

“Tt may be true that the customer does not know or care who ‘the 
manufacturer is, but it is a particular manufacture that he desires. He 
wants ‘Yorkshire Relish’ to which he has been accustomed, and which it is 
not denied has been made exclusively by the plaintiff fora great number of 
-years. This thing which is put into the hands of the intended customer is 
not ‘ Yorkshire Relish’ in that sense. It is not the original: manufacture. 
It is not made by the person who invented it. Under these circumstances it 
is a fraud upon the person who purchases to give him the one thing in place 
-of the other.” 

In the same way it would be a fraud to place in the hands 
-of a customer who wanted diamond twill, twill bearing the 
mark of the defendant. 


In the course of his judgment Lord Herschell said 

(page 715) :— 

' “In the present case it seems to me that ‘Yorkshire Relish’ meant the 
‘manufacture of a particular person. I do not mean that in the minds of'the 
-public the name of the manufacturer was identified, but that it meant a parti- 

cular manufacture, and that when a person sold ‘Yorkshire Relish’, as the 
‘defendants did, by selling it as ‘Yorkshire Relish’ and calling it ‘Yorkshire 
Relish,’ they represented to the public that it was that manufacture which 
was known as and by the name of ‘Yorkshire Relish’.” 


In M adhavji Dharamsey M anufacturing Co., Lid. v. 
„Central India, Spinning, Weaving and M anufacturing Co.2, 
Scott, CJ., held that where goods have. acquired by a parficdiae 


a TE a 
t. (1897) A.C. 710. 
.2,. (1916) LL.R. 41 Bom. 49. 
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fancy description, combination or device,.a reputation in the 
market it is immaterial that the customers do not know who 
the maker is, and reliedon the remarks of Lord Halsbury in 
the Yorkshire Relish.case and similar remarks of Lord 


-Hatherley in Wotherspoon v. Currie), It is, therefore, quite 


clear that the second plaintiff has not got to show that the 
ultimate purchaser knows his name and associates his name 
with the diamond mark. Itis sufficient if the ultimate pur- 
chaser knows that goods bearing this mark have a reputation 
and that this mark denotes the goods which he wishes to buy. 


We do not regard the damages awarded as excessive and 
the only further question requiring consideration is the form 
of injunction. The learned trial Judge has issued an injunc- 
tion prohibiting the use of the offending mark on all classes of 
piece goods. It has been said on behalf of the defendant that 
this is too wide. In their plaint the plaintiffs asked for an 
injunction in respect of all classes of piece goods and in the 
trial court it was not contended by the defendant that an 
injunction of this nature would be too wide if the plaintiffs 
succeeded in establishing their rights to the diamond mark. It 
was in fact taken for granted that they would be entitled to an 
injunction in this form if the right to exclusive user was 
proved. The second plaintiff and the defendant deal in the 
same kind of piece goods and the diamond mark has become 
associated in the trade with the second plaintiff. In these 
circumstances we see no reason to alter the form of the injunc- 
tion. Both the appeals are accordingly dismissed. In Appeal. 
No. 20, the second plaintiff will be entitled to costs against the- 
defendant, but the defendant will be entitled to costs in Appeal: 
No. 29, as he has been successful there. 5 


Varadachariar, J.—I agree. I wish to add a few words. 
with reference to the decision in Batchayi Rowther v. Rama- 
swami Pillai2, as the learned Counsel for the appellant relied’ 
on some observations of mine there as supporting his conten- 
tion that the plaintiff in a “passing off” action must show that 
the persons purchasing the goods knew of the manufacturer 
or merchant by name and associated such name with the goods.. 
That this is not the law is shown by the observations quoted 
‘by-my Lord from the ‘Yorkshire Relish’ case. To the same 





1, (1872) L.R. 5 HLL, 508. © 2, (1935) 43 L.W. 210. 
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effect there are also statements in William Edge & Sons, Lid. 
v. William Niccolls & Sons, Lid. and. Slazenger & Sons v. 
Spalding & Brothers2. (See also Wulfing v. Jivandas & Co.3). 
As the observations of Lord’ Herschell in the ‘Yorkshire 
Relish’ case: have been referred to in my judgment in Baichayt 
Rowther v. Ramaswami Pillai, it will’not be a fair interpreta- 


tion of that judgment to suggest that there is anything in it to’ 
support the appellant’s present’ contention. The‘point I had’ 


then to determine was whether plaintiff has shown a right- to 
sue at all. He had certainly to establish ‘some connection, in a 
sense known to law, ‘such as manufacturer, seller, importer, 


etc., between himself and the article which was alleged to have: 


obtained a reputation. On. the evidence in that case, it 


appeared that it was his brother that had been manufacturing 


and selling the goods but the plaintiff did not claim in his 
brother’s right. There was very little evidence as to what 
happened after the brother’s death. It was- on those facts 
that after making a quotation from Muhamad Esuf v. Raja- 
rvainam Pillais, I» observed that there was “no evidence to 
establish any such association in the public ‘mind between the 
plaintiff's business and the goods bearing the miark in question.” 
B. V. V. ' Appeals dismissed. 





IN THE HIGH COURT OF JUDICATURE AT ie : 


- Present :—Mr. Justice PANpRANG Row. 
The Public Prosecutor -- Appellani* in all cases 
Chikka Rangan and others’ >.. Rebone (Accused). 


Prevention of Cruelty to ‘Animals ‘Act (XI of 1890), S, 3 (0)—Bench 


Magistrates, whether can decide 'on the question of overloading. 
` ı The Bench Magistrates are competent to decide whether as a matter of 
fact there was overloading or not under S. 3 1 of the. Prevention of SE 
to Animals Act (XI of 1890). Poy Ae 
_ Appeals under S, 417 of the: Criminal : iia ee: ‘ie: 
1898, against the acquittal of the aforesaid. respondents 
(accused) by the Court of the Bench of Magistrates, Ootaca- 
‘mund, in S. C. Nos. 859 to 865 of 1937 respectively. 





1. (1911) A.C>693 at 702, 705. 
2. (1910) 1 Ch. 257, 3. (1924) LL.R. 50 Bom, 402 at 412. 
4. (1935) 43 L.W. 210, 
5. (1909) I.L.R. 33 Mad. 402. 
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Appellant in person. 
L. V. Krishnaswamy for Respondents. 
The Court delivered the following 


Jupcment.—These appeals raise the same question. The 
Bench Magistrates of Ootacamund acquitted the accused in 
these cases, who were charged with having overloaded their 
pack ponies and thereby committed an offence punishable under 
S. 3 (a) of the Prevention of Cruelty to Animals Act (XI of 
1890). The acquittal was pronounced without hearing any 
evidence, and on the preliminary point that under Ss. 1 and 2 
of the Prevention of Cruelty to Anitnals Act, the Local Govern- 
ment have to determine the maximum weight to be carried by 
pack ponies, and that as'the determination has not been made 
and the District Magistrate’s orders had not been published in 
the local Gazette, the prosecution was incompetent. The 
whole of this reasoning proceeds on a misconception of the 
law on the subject and therecan be no doubt that these require- 
ments are not necessary for a determination of the case on the 
merits. It is for the Bench Magistrates to decide whether as 
a matter of fact:there was overloading or not, and decide the 
cases in accordance with their finding on that. point. The 
orders of acquittal are therefore set aside and the cases are 
remitted to the Bench Magistrates for retrial according to 
law. 


It has beer urged by the advocate who appears for the 
respondents that the alleged offence was, if at all, committed 
in a place to which the Prevention of Cruelty to Animals Act 
has not been extended. This is however a point which should 
be determined , during the retrial and I have no doubt the 
Bench Magistrates will deal with the point and decide it. It 
is unnecessary for me, and indeed it is not possible for me on 
the materials on record, to say, whether there is any substance 
in the point or inot. 


K. C. l Retrial ordered. 


5 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -Sir ALFRED HENRY LioneL Leaca, Chief 
Justice, Mr. Justice GENTLE AND MR. Justice KRISHNA- 
SWAMI AIYANGAR. 
In the matter of G. S. Pleader, Chicacole.* 


Legal Practitioners’ Act (XVII of 1879), S. 13 (b) and (f)—Neglect of 
pleader—Whether amounts to professional misconduci—Employment of 
unregistered clerk—Propriety. 


Mere negligence does not found a petition for professional misconduct. 
In order that professiona] misconduct might be inferred there must be moral 
delinquency in addition to negligence. ` 


In re A Vakil, (1925) 50 M.L.J. 399 : I.L.R. 49 Mad. 523 (F.B.), relied on. 


There is nothing unprofessional in a pleader employing an unregistered 
clerk. The law allows a pleader to have two registered clerks but does not 
insist that any clerk should be registered. 


The notice under S. 13 (b) and (f) of the Legal Practi- 
tioners’ Act issued to G.S. Pleader, Chicacole, calling upon him 
to show cause why disciplinary action should not be taken 
against him for professional misconduct, one Abbas Ali having 
filed a petition dated 13th January, 1938, in the District Court, 
Vizagapatam, which was transferred to the Court of the 
District Munsiff of Chicacole, and numbered as O. P. No. 1 of 
1938 alleging, tbat. on 6th September, 1937, the said Abbas Ali 
engaged the said G. S. as his pleader, that the said G. S. 
wilfully neglected to file a guardian petition in E. P. No. 454 
of 1937 in O. S. No. 860f 1933 on the file of the Court of the 
District Munsiff of Chicacole, and took no further steps in the 
said execution petition between 13th September, 1937 and 
9th November, 1937, in spite of sufficient funds having been 
provided by the said Abbas Ali and that the said G. S. was 
therefore guilty of professional misconduct liable to be dealt 
with under S. 13 of the Legal Practitioners’ Act. 


. N. Rajagopala Aiyangar for The Advocate-General (Sir 
Alladi Krishnaswami Aiyar) for the Crown. 


B. Jagannatha Doss for the Pleader. 
The Court made the following 


- Orver. The Chief Justice —The Court is called upon to 
consider a report of the District Judge of Vizagapatam in 
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which he suggests that the respondent, a pleader, should be 
censured for unprofessional. conduct. The proceedings arise 
out of a petition filed by one Abbas Ali Sahib, in which he 
complained that the respondent had neglected instructions given 
to him in connection with certain execution proceedings on the 
6th September, 1937, and had failed to take effective steps 
until the 9th November, 1937. It appears that the complainant 
paid the respondent a sum of Rs. 10-4-0 on account of out-of- 
pocket expenses and his fee of Rs. 2 and also paid to the. 
respondent’s clerk Rs. 3-12-Oof which one rupee was to be 
the clerk’s fee. A question arose when the case was before 
the District Munsiff who inquired into the complaint whether 
the Rs. 3-12-0 had been refunded to the petitioner, as alleged 
by the clerk. The District Munsiff held that the amount had 
not been returned, but this question is of no importance. 
There is no charge against the respondent in respect of the 
moneys. The charge is one of having neglected his client’s 
interests. The District Munsiff held that there had been no 
neglect and that the delay was the result of the complainant 
not having seen the respondent between the 13th September, 
and the 9th November, 1937. The District Munsiff accordingly 
held that the respondent was not guilty of intentional neglect 
in the conduct of the execution proceedings. 


It appears that the clerk was an unregistered clerk and 
when the report came before the District Judge this fact 
weighed greatly with him. He has expressed the opinion 
that keeping the clerk after he had discovered that the Rs. 3-12-0 
had not been returned to the complainant was reprehensible, 
and he considered that the respondent had not paid due care 
to the complainant’s business as he was bound to do. He also 
laid stress on the fact that the respondent had not told the 
complainant that his clerk was unregistered. Holding these 
‘views he considered that the respondent had been guilty of 
minor professional misconduct calling for a censure from the 
High Court. 


It is quite clear thatthe learned District Judge misconceived 
‘the whole’ position. The charge was one of negligence and 
negligence had not been proved. Even if it had been proved 
mere negligence does not found a petition for professional 
misconduct as was pointed out by a Full Bench of this Court 
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in In re A Vakili. There must be moral delinquency i in addition 
to negligence. The charge here’ ig merely one of neglect. 
There is nothing unprofessional ` in a pleader employing an 
unregistered clerk. The law allows a pleader to have two 
registered “clerks but does not insist that any clerk should be 
registered. 

It follows from what I have said that the report of the 
District Judge cannot be accepted. My learned brothers agree 
and consequently the complaint will be dismissed. There is not 
the slightest foundation for a charge of professional mis- 
conduct against the respondent. 

B. V. V. a Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-— MR. , JUSTICE VENKATASUBBA Rao AND Mr. 
Justice ABDUR RAHMAN, 
Vedakannu Nadar and others... A raip ee 
v. 

Nangunert Taluk Seih 

Annadana Chatram through 

its huktdars Medai Dalavoi | 

Ranganatha Mudaliar and — 

others ~. Respondents (Plaintiffs, Defen- 

dants and L. Rs.). 


Hindu Law—Religious endowments —Right of management vested in a 
family—Alienation of office of trustee in favour of a member of family— 
Validity—Sale-deed—Interpretation—Sale of properties along with duty or 
right of conducting charities—Effect—Defendants beċoming lessees prior to the 
plaintiff getting the office of trustee—Suit-by plaintiff in *ejectment—Objection 
to the maintainability of suit—Sustainability—De facto trustee of charity— 
Right to maintain suit without impleading co-trusteés as ‘parties —~Amendment 
of plaint—Application to join co-trustees as parties ata late stage—I f can be 
allowed. 

Where the intention of the founder ‘of a charitable trust must have 
‘been that the office of management should be held by the members of the 
family jointly, the alienation of the office of the trustee of the charitable 
endowment for consideration even in-favour of a member of the family is 
riot legal and valid as it is against the interest of the institution and opposed 
to public policy. The alienation confers no right on the alienee, and in any 
‘case, cannot be of any validity after the’death of the alienor and cannot pre- 
judice the rights of his’ sons, who should be considered to be still trustees. 

Rajah Varma Valia v. Ravi Varma Kunhi Kutty, (1876) LR. 4 L A. 76: 
I. L. .R. 1 Mad. 235 P. C. ), applied. 

1. (1925) 50 M.L.J. 399: LL.R. 49 ‘Mad. 523 (F.B. ast . 
* Appeals Nos. 111 and 112 of 1935. 3 6th May, 1938. ' 
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Alagap pa Mudaliar v. Sivaramasundara Mudaliar, (1895) I.L.R. 19 Mad. 
211 and Rajaram v. Ram Boy, (1912) 24 M.L.J. 75, relied on. 


Where the plaintiff came into possession of the office of a trustee 
long after the lease of the trust properties was granted to the defendants, 
and the plaintiff brought a suit against the defendants in ejectment, held that 
the defendants were not debarred from questioning the locus standi of the 
plaintiff to maintain the suit. 

Where a deed purports to convey in absolute rights a certain share in 
the properties which was wrongly assumed to belong to the vendor’s family 
and over which the charities were declared to have a charge merely but really 
the properties belonged to the charities, and the sale-deed recited that the 
vendor shall have noclaim of any kindin respect of the schedule mentioned 
properties or duty or the right of conducting the charities; 

Held, that the right to manage the charities was not merely ancillary to the 
properties conveyed under the deed of sale and the document was intended 
to convey the right of management to the vendee. 


Redgrave v. Hurd, (1881) 20 Ch. D. 1, relied on. 


A de facto trustee, as such, has no locus standi to maintain an action 
on behalf of the trust even if the action is taken to have been instituted for 
the benefit of the trust. His position is that of an intermeddler or a wrongdoer 
(unless on the facts of each case a prestimption can be raised in his favour of 
being a trustee de jure). He cannot confer any rights on himself by com- 
mitting a wrong, although he may assume liability on account of his conduct. 
He is really no other than what is known to law asa trustee de son tort. 

Moidin Bibi Ammal v. Rathnavelu Mudali, (1926) 51 M.L.J. 598 and: 
Mahomed Ibrahim v. Sundaram Chetty, A.I.R. 1926 Mad. 1066, dissented from. 

The office of a trustee, irrespective of the number of trustees is a 
joint one. Co-trustees form, as it were, one trustee and must therefore 
execute the duties of their office jointly. It is not legally permissible for one 
of the trustees and his heirs to file or continue a suit in regard to trust pro- 
perties without the remaining trustees being parties to the suit either as- 
plaintiff or as defendants. i 

Rajendronath Dutt v. Shaikh Mahomed Lal, (1881) L.R. 8 LA. 135:. 
LL.R. 8 Cal. 42 (P.C.); Bechu Lal v. Oliullah, (1885) I.L.R. 11 Cal. 338; 
Ashtamurthi Nambudri v. Raman Menon, (1899) 9 M.L.J. 312 and Shanmugha: 
Moopanar v. Subbayya Moopanar, (1921) 42 M.L.J. 133, followed. 


Where a trustee deliberately failed to make his co-trustees parties to 
the suit, and only applied at a very late stage of the suit to add them as 
parties, though the objection as to non-joinder was taken at the earliest 
opportunity, the Court should not exercise its discretion to add them as. 
parties. 


a @Rajendronath Dutt v. Shaikh Mahomed Lal, (1881) L.R. 8 L.A. 135: 
LL.R. 8 Cal. 42 (P.C), relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 62 of 1921 dated 27th 
March, 1935, etcw 


S. Duraiswami Aiyar, K. Venkateswaran, K. R. Raja- 
gopalan and S. P. Vasudevan for Appellants. 
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M. Patanjali Sastri and M. Balasubramania Mudaliar for 
Respondents. 


The Court delivered the following 


Jupcments. Abdur Rahman, J.—Two suits for eject- 
ment, out of which these appeals arise, were filed in the name 
of a public charity known as Nanguneri Taluk Singikulam 
Annadana Chatram by the plaintiff as a huqdar (which is here 
used for a manager of a trust) sometime in 1921 against a 
number of tenants and were decreed by the Subordinate Judge 
in March, 1935. Having regard to the fact that the suits 
were filed on behalf of a charity, which was neither registered 
nor a juristic entity, it is fairly obvious that they could not 
proceed, but since they have gone on for this length of time 
and even succeeded in the trial Court, it may well be argued 
that the defect was one of wrong description merely 
and should not be allowed to prevail at this stage. We have 
therefore decided to go into the other question relating to the 
right of the plaintiff and after his death, which. occurred while 
the suits were still pending, to that of his heirs to institute and 
maintain these actions. 


The facts which are relevant for this purpose may be 
shortly stated. These properties appear to have belonged to 
one family at one time and were endowed for the purpose of 
a chatram (which may be regarded as a Dharmasala or an 
inn) long ago. The origin of the endowment is lost in obscu- 
rity. The parties however agree that the properties belonging 
to this family were divided in three shares. The plaintiff and 
one Alagappa Mudaliar claimed 5/12 and 6/12 out of these 
properties respectively while defendant 1 stated that she was 
entitled to 2/12. Some arrangement appears to have been 
arrived’at between them in regard to these shares but we are 
not concerned here with what was allotted to each of them. It 
appears that following the arrangement regarding their private 
properties, these three branches managed this charity and con- 
sidered themselves to be entitled as ‘huqdars’ in the endowed 
properties tothe sameextent until 10th February, 1914, when 
Alagappa Mudaliar assigned his rights in those properties to the 
original plaintiff in consideration of a sum of Rs. 1,300. In view 
of the present contention raised on behalf of the parties, I shall 
have to examine this document in its appropriate place. To 


resume the narrative, it appears that Alagappa took no inte- 
84 


Veda- 
kannu 
Nadar 


v. 
Ranganatha. 
Mudaliar, 
Abdur 
Rahman, J. 


Veda- 
kannu 
Nadas 


Ranganatha 
Mudaliar. 


Abdur 
Rahman, Jy 


666 THE. MADRAS LAW JOURNAL REPORTS. [1938 


rest in the-managerhent’and in view of'the transfer effected in 
1914, the original plaintiff instituted these suits for: ejectment 
in 1921 in which the huqdar’ of 1/12 interest in the endowed 
property was impleaded as first defendant but Alagappa or his 
heirs, ashe is'also said to have died subsequently, leaving 
three sons behind him and who are stated to be alive even now, 
were neither impleaded as plaintiffs nor.as defendants. . 


_ The only question that we have now been called upon to 
decide is, if Alagappa or his sons were necessary parties to the 
suit and whether in their absence, these suits ‘could be main- 
tained. ‘This obj ection was ‘specifically raised by the defen- 
dants in their written statements and having been decided 
against them by the lower Court, it has been again taken in 
the grounds of appeals and pressed before us. In fact, the 
learned Counsel for the. appellant has argued this as a preli- 
minary point and has stated that it would be unnecessary to go 
into others if we agreed with this contention of his. He urges 
that it was absolutely necessary for the original plaintiff and 
his heirs to implead Alagappa and his heirs as plaintiffs and if 
he or they refused to join as such, he or they should have been 
added at least as defendants. ` But the plaintiffs refused to join 
them either as plaintiffs or defendants and it is therefore con- 
tended that thé present plaintiffs have no locus standi to 
maintain these actions in their absence. 


` In order to determine this: question, it is essential to 
examine the deed of transfer executed ‘by Alagappa Mudaliar 
in 1914 (Ex. Fy and adjudicate on its validity. This deed 
purports to convey 6/12th share in the properties in suits to 
the original. plaintiff, which have been stated to belong to the 
executant of the. document and over which; the charities are 
declared to havea charge merely. , It is common case of the 
parties now, that this statement in the document is entirely 
incorrect and the''properties belonged to the charity itself. 
Basing his coriténtion on this-fact, it was argued by Mr. 
Patanjali Sastri that the consideration was paid by the original 
plaintiff to Alagappa Mudaliar ‘as a price for the properties 
alone ‘but ‘since. the properties. did not belong to the vendor, 
they could not have passed to the original plaintiff and the 
money. paid:by him-must be deemed to have: been paid for 
nothing and wasted; but the duty of conducting the .charities 
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should nonetheless be held to have devolved on hini as he con- 
tends that'the:share in the properties was sold subject to a 
charge in regard to charities, and since this share in the pro- 
perties was found not to belong to the vendor; the charge or 
burden on the properties and the right to mariage the charities 
should still be found to have been transferred to the original 
plaintiff as the tight to manage the charities was merely 
ancillary to the ownership which had been transferred to the 
plaintiff. On‘the other hand, it is contended by Mr. Dorai- 
swami Aiyar for the appellants that’ on a true construction, 
the document must be taken to have been executed with the 
object of transferring the property as well as the right of 
conducting the charities and the price should be taken to have 
been paid not only for the properties but for the right attached 
to these properties as well.: In view. of the fact that no 
attempt was made by the original plaintiff to get rid of the 
transaction covered by this deed on account of a mutual 
mistake of parties as to the transferor’s title, if the parties 
were réally under a mistake, or on account of fraud, if the 
transferor knew at the time of'the sale that he had no title to 
the property, or at all events on account of failure of con- 
sideration, we were asked to draw the inference that the parties 
were fully coriscious of the fact that Alagappa-had no title to 
the propertiés at the time of the execution of the sale deed and 
that the document was executed'in this manner to avert a 
charge. of illegality which would otherwise be patent on the 
face of it; as in that case it would have to be stated in the 
document that a trustee’s right,of conducting charities was 
being sold to another co-trustee: It was also put to us alter- 
natively that if, we did not agree with.the above contention, it 
must be held that there were no specific words in the deed 
which could be construed to have transferred the right of 
conducting charities; and while in the former case the trans- 
fer of the right of a trustee to a co-trustee for consideration 
would be void,. being against public policy, there would be no 
transfer at all.in the latter case. In either case, the original 
plaintiff and his heirs, it is urged, have no. right to sue alone 
particularly when Alagappa or his heirs „were not impleaded 
even as. defendants. 


Having read-the PEE as -a ae Iam uhable i5 
agree with the contentiot put forward by Mr. Patanjali Sastri. 
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It is true that at the commencement of the sale deed the pro- 
perties have been stated to have belonged to the family and a 
charge only has been declared to be existing in regard to the 
charities; but the conveyance of the properties with ‘absolute 
rights’ read along with the reasons of transfer contained in the 
document leaves no doubt in my mind that the right of manag- 
ing the charities was intended to be conveyed to the original 
plaintiff. This is very clearly brought out by the penultimate 
sentence in the sale deed which reads as follows :—- 


os Hereafter, I shall have no claim of any kind in respect of the schedule 
mentioned properties or duty or right of conducting the charities.” 


The words ‘claim’ and ‘tight’ used in this sentence are 


Significant and point very clearly to the intention of the 
parties. 


Mr. Patanjali Sastri’s argument did not take notice of the 
fact that it was not only the duty of conducting charities but 
its right as well which was transferred to the original plaintiff 
and the price which was paid must be taken to cover both the 
properties and the right of management. Moreover it is not: 
correct to say that the right to manage thecharities was merely 
ancillary to the properties conveyed under the deed of sale. 
There is a great deal of force in the contention that if the 
words ‘absolute rights’ are not taken to cover the right of 
management, there are no other words in the sale deed under 
which this right could be held to have been transferred. 


It would not. perhaps be incorrect to infer from the litiga- 
tion (O. S. No. 32 of 1916) which followed soon after the 
execution of Ex. F, when these properties were claimed to- 
belong to the original plaintiff, but to substantiate which no- 
evidence had been produced by him, that the parties to the 
document were under no misapprehension as regards the: 
nature of the properties transferred under this deed. In view 
of the words of the deed, however it is unnecessary to rely on: 
this circumstance as, in my opinion, this document was intended 
to convey the right of management to the original plaintiff,. 
and that the consideration was paid either wholly or at all 
events partially ‘for this right as well. There was only one 
contract between the parties and it must be held, as was found 
to be the case in, Redgrave v, Hurd? to be entire and indivisi- 





1, (1881) 20 Ch. D. 1. 
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ble in character. It is impossible to divide Ex. F into bits as 
Mr. Patanjali Sastri urges us to do and detach one portion of 
its contents from the rest and give effect to it. 

I must for the above reasons hold that the right to con- 
duct the charities was transferred to the original plaintiff for 
consideration by Alagappa Mudaliar. 


The next question then to decide is, if the alienation of 
the huq right was valid or in other words, was it possible for 
the huqdar or trustee to transfer his right of management 
of the endowed property to the original plaintiff for considera- 
tion? Reliance was placed by the learned counsel for the 
appellant in this connection on a Privy Council decision in 
Rajah Varma Valia. v. Ravi Varma Kunhi Kutty:. The 
question which came up for consideration in that case was 
whether the uralars (trustees) of Tracharamana Pagoda 
could lawfully alienate their right to manage the said pagoda? 
Itis true that this case was in respect of a transfer of the 
trustees’ rights in properties endowed for religious purposes, 
and the case which we are now called upon to decide relates to 
a charitable trust. But there is no principle or reason to hold 
that a decision on this point in regard to trusts of religious 


nature would not equally apply to those which are charitable in 
«character. 


Their Lordships in the course of their judgment 
observed :— : 


“ The first question is, whether, independently of custom, persons holding 
‘such a trust are capable of transferring it at their own will. No authority 
thas been laid before their Lordships to establish this proposition; principle 
-and reason seem to be strongly opposed'to such a power, and particularly to 
such an exercise of itas hastaken place in this instance. The unknown 
founder may be supposed to have established this species of corporation with 
the distinct object of securing the due performance of the worship and the 
due administration of the property by the instrumentality and at the discre- 
tion of four persons capable of deliberating and bound to deliberate together; 
he may also have considered it essential that those four persons should be 
the heads of particular families resident ina particular district opento the 
public opinion of that district and having that sort of family interest in the 
maintenance of this religious worship which would insure its due perform- 
ance. It seems very unreasonable to suppose that the founder of sucha 
corporation ever intended to empower the four trustees of his creation at 
their mere will to transfer their office andits duties, with all the property of 
the trust, to a single individual who might act according to his sole discre- 
tion, and might have no connection with the families from which the trustees 
were to be taken.” 


te 
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. The next case cited was that of Kuppa: Gurukkal v. Dora: 
swami Gurukkall, -| This also related to.a religious trust... It 
was. held in this:case that an aliénation of hereditary religious 
trusts or offices to.a, person not in-the line of- heirs was not 
legal, : but:the. learned Judges considered it unnecessary to 
determine whether an alienation.to a person standing in.the 
line of heirs should be poned In the course of their judg- 
ment it was observed : . i, a 

S To hold so would) ieni to public mischief i in inducing weedy incumbents 
of hereditary religious offices who desired to sell them to give’a dishonest 


recognition to qualifications which, in fact, were not the qualifications 
demanded by the nature eo the office.” 


The third case’ sf whiek 3 is directly, in point and which Fels 
to a charitable endowment is that of Alagappa Mudaliar v. 
Sivaramasundara Mudaliar?, The learned Subordinate Judge 
has quoted a passage from: “this- judgment but has unfortu- 
nately misunderstood the observations and was therefore. 
unable to apply them correctly to the facts of the present case. 
The passage reads as follows:— . 


“It is-well settled that such offices cannot be alienated by the act of 
parties, The question then is whether the arrangement made in the present 
case-amounts to an alienation. If it wasa mere arrangement for the more 
convenient management of the choultry, reserving to the plaintifi’s brothers 
their right of control, and, if necessary, of resumption of actual management, 
‘then.it might be said that there would’ be no interference with the supposed 
will of the founder and that the arrangement would be lawful. To that extent 
it seems clear that any coparcenet, jointly entitled to management, may. 
waive his rights.” 


-The learned: Subordinate Judge appears 'to have naded 
that the arrangement ccntained i in Ex. F would be covered by 
the last two sentences but he apparently overlooked the impor- 
tant reservation made in them and expressed in the words “and; i 
if necessary, of resumption of actual management”,. Is there 
‘anything like the reservation mentioned in this case? On: thè 
. contrary the. penultimate ‘sentence in the sale deed, which. has 
“been already. quoted, ‘makes’ ‘it clear that the power of resump- 
‘tion was not only not, reserved, but it was clearly stated’ on-the 
‘other: hand ‘that the: vendor: would not have any ċlaim of any 
‘kind: in respect ‘of ‘duty or tight’ of! conducting” ‘the’ charities, 
"For the) ‘same | ‘Yeason,, sufficient’ attention was not paid: iby, the 


2 ` 2 ae 





TE 882) LL, 6 Mad, 76. -© 2. (1895) LL.R, 19 Mad,2i1 (214) 


II}. THE: MADRAS LAW JOURNAL: REPORTS:. 671 


trial Court .to the words “to .that extent? i in the last.. sentence 
of the judgment quoted above. - 


It may also be noted in passing that like the Privy Council 
case in Rajah Varma y alia 'v. Ravi Varma Kunhi Kutty! thé 
learned Judges in this case. (Alagappa Mudaliar v. Sivarama: 
sundara Mudalar®) presumed 'that in the absence of any other 
suggestion as to rule of succession the intention of the founder 
of the choultry must be taken ‘to have been that the office of 
management should’ be held in common by the family of the 
original holders. It is hardly necessary'io discuss the other 
cases which were cited by Mr, Duraiswami Aiyar but the deci- 
sion in Sundarambal Ammal v. Yogavana Carrera might be 
referred to with advantage. 


Mr. Patanjali Sastri has relied on SriMahant v. Govinda- 
charlu4. This was a case of an alienation of office of an 
archaka (pujari) which was held to be valid as it was made 
without any consideration to one in the line of heirs and was 
not considered to be opposed to the interests of the institution: 
It was also observed in this case that the duties entrusted to an 
archaka were frequently carried out in temples by proxy and 
an alienation of the office was for these reasons upheld. It 
may be interesting to note the gradual development of. this 
branch of the law and of the various views expressed by 
eminent judges at various times ; but the case has noapplication 
to the facts of the present case, where the office in dispute is 
` first of all that-of a trustee of a charitable endowment and not 
of an archaka and, what is more important, this has been 
found to have been alienated for consideration under Ex. FE. 
Moreover the alienation was not in the line of heirs although 
it may have been to a member of the family, but it, cannot be 
said.that the alienation’ was not.opposed.to the interest of the 
institution or that there are any circumstances in this case 
which may rebut the presumption raised by their Lordships of 
the Privy Council in Rajah Varma Valia v. Ravi Varma Kunht 
Kutiyt and by. the learned Judges'in Alagappa Mudaliar v. 
Sivaramasundara Mudaliar® to the effect that the intention of 
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the founder of the trust must have been that the office of 
management should be held in common by the members of his 
family jointly. The other cases relied on by the learned 
Counsel for the respondents are these of Narayana v. Rangal 
and Ramanathan Chetty v. MurugappaChetiy2. They have no 
application to this case as the first one relates to the office of a 
pujari while in the second case the parties had agreed to carry, 
on the management of a religious institution by rotation and 
no question of alienation of an office for consideration was 
raised or considered. Moreover the members of the junior 
branch who had surrendered their office were not parties to the 
suit, which was confined to the disputes between the members 
of the senior branch inter se, and their Lordships of the 
Judicial Committee in confirming this judgment in Ramanathan 
Cheity v. Murugappa Chetty’ clearly stated that this decision 
would not affect the rights of the members of ihe junior 
branch who were not before the Court. As for Nirad Mohini 
Dassi v. Shibadas Pal Dewasin4 which was the case of a 
private idol, the alienation of the shebaitshaip to a closely 
connected member of the family was held to be valid under the 
Hindu law and it was held that the alienation was not effected 
for any personal gain and the alienee appeared to have more 
interest in the worship of the idol than any one else. As stated 
above, this decision was arrived at in the special circumstances 
of that case and does not fit in with the various Madras cases 
which have been cited above. Having regard to the idea of 
the public policy which militates against the alienation of the 
office of a trustee to an endowment either charitable or religi- 
ous and to the principle enunciated in Alagappa Mudaliar v. 
Sivaramasundara' Mudaliar’ with which we are in respectful 
agreement, and which follows the Privy Council decision in 
Rajah Varma Valia v. Ravi Varma Kunhi Kuitty’, we must 
hold that Alagappa Mudaliar could not alienate his office in 
favour of the original plaintiff, and the alienation conferred no 
sight on him. It is hardly necessary to consider how 
Alagappa’s position would be affected if he were alive, since 





1. (1891) 2 M.L.J. 19: LL.R. 15 Mad. 183. 
2. (1903) 13 M,L.J. 341: LL.R. 27 Mad. 192, 
3. (1906) 16 M.L.J.,265: L.R. 33 I,A. 139: LL.R. 29 Mad. 283 (P.C.). 
4, (1909) LL.R, 36 Cal, 975. 5. (1895) LL.R. 19 Mad. 211. 
6, (1876) L.R.4 LA. 76: LL.R. 1 Mad, 235 (P.C.). 
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he had-executed:a sale deed himself; but it is clear that his 
sons.could not be prejudiced by their father’s conduct'in trans- 
ferring the office which he could not legally alienate, and which 


could not, in’ any case be, of any validity after his. death.- 


Consequently Alagappa’s heirs-should:still be considered to be 
joint trustees with the original plaintiff and defendant 1. 
‘ The. next point ‘raised -by', the learned Counsel , for the 


respondents was that since the original. plaintiff. had been func-, 
tioning .as a trustee de facto, he was entitled to institute these, 
suits regardless of .whether he- was, a trustee de jure or not. 


This argument has been rendered -possible on account of some 


decided cases, which were cited by him and'to which I shall, 


advert shortly.’ 


The term “de facto” appears to have been ‘athe’ igesa: 


used but when used in connection with a trustee or a guardian 
as distinguished from a “de jure” trustee or guardian it is 
meant to convey a person who has been actually functioning in 
either of these capacities when he was not entitled to do so 
legally. If this is all that is meant to convey, the expression 
is unhappy, as this idea would have been better expressed, at 
least so far as a trustee is concerned, by the words “trustee de 
son tort”, a term which is so well known and which brings out 
the idea of wrong so very clearly. A person cannot legally 
confer any right on himself by. acting ina wrongful manner 
although he may subject himself to certain liabilities. This 
_ was pointed out by their Lordships of the Judicial Committee 
in Mata Din v. Ahmed Alii in the following words: 


_ “Itis difficult to see how the situation of an unauthorised guardian is 
bettered by describing him as a “de facto” guardian. He may, by his de facto 
guardianship, assume important responsibilities in relation to the minor's 
property, but lie cannot thereby clothe himself with legal power to sell it.” 

If-on the other hand, the term ‘de facto” is employed to 
describe a person who is found to be acting as a trustee of an 
institution or as a guardian of a person under disability and 


thus presumed to be atrustee ora guardian’ de jure unless, 


found to be otherwise, it would not do, in. my‘ opinion, that 
harm which it has now done. In other words, a legal presump- 
tion in favour of a’ person’s legal title and the office may 


be raised if eis found to be acting” as such—as was done in’ 
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Niamat Ali v. Ali Razal, but it must be remembered that it is 
rebuttable and would shift the burden of proof on the party 
who denies his position. It would then be a rule of evidence 
merely and not one of substantive law and can be defended on 
the principle underlying S. 110 of the Indian Evidence Act. 


But unfortunately the cases have not rested there. It is. 
hardly necessary to discuss Guasu Payidayya v. Venkadaru 
Venkata Reddi2 which was the case of a dormant partner and 
which was decided on an entirely different principle, but with 
great deference ] am not prepared to accede to the correctness 
of the decisions in Mahomed Ibrahim v. Sundaram Chettis 
and Moidin Bibi Ammal v. Rathnavelu Mudali# which followed 
two Allahabad cases in Benarsi v. Altaf Hussain’ and Muiz- 
ud-din v. Md. Ikhlag8. 


I should like to examine the Allahabad cases first on which. 
both the Madras decisions are based. Taking up Benarsi v. 
Altaf Hussaini, I find that one Altaf Hussain had filed a suit 
for an injunction against Benarsi restraining him from build- 
ing on a piece of Jand which was situated between an imambara 
and his premises on the ground that certain Muharram cere- 
monies were being performed by him as a muttavalli every year.. 
The suit was dismissed by the trial Court, on what grounds 
one cannot say, but was partially decreed in appeal. The 
matter was then taken upto the High Court where Altaf 
Hussain’s locus standi to institute the suit was challenged on 
the ground that muttavalli’s rights were inalienable, and’ 
a transfer of such rights to Altaf Hussain would not confer 
any rights on and consequently any title in him to file the suit. 
I cannot say if this objection was raised in the trial and the 
lower appellate Courts or if it was raised for the first time 
before the High Court. It was found by Stuart, J., who deliver- 
ed the judgment of the Court that the previous muttavalli had 
transferred his rights to Altaf Hussain a few years before the 
suit who had since then made considerable improvements in the 
imambara with his own funds. It is hardly necessary for me 
to express any opinion in this case on the question whether the 
learned Judge was right in disagreeing with the conclusion 











1. °(1914) LL.R. 37 All. 86. 2. (1915) 31 I.C. 913. 
3. A.ILR. 1926 Mad. 1066. 4, (1926) 51 M.L.J. 598. 
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arrived at in Wahid Ali v. Ashruff Hossain, but suffice it to say 
that in the absence of the deed of trust, under which the trust 
was created and where the founder of the trust could confer 
an authority on the muttavalli to transfer his office, the learned 
Judge presumed the appointment to be a good one prima facie 
and held that it could be challenged for sufficient reasons only 
and could not be questioned by a person who was alleged to 
have infringed rights of the mosque or imambara. Then 
follow the words: 


“A person challenging the de facto muttavalli’s position must adduce 
evidence to show that he has no title.” 


They only mean, in my opinion, that, under the circum- 
stances of the case, the learned, Judge was willing to raise a 
presumption that Altaf Hussain who had been acting as a 
muttavalli under a deed of transfer by the prior incumbent of 
office must be taken to be a muttavalli de jure in the absence of 
the deed of trust and that it was for Benarsi to rebut this pre- 
sumption which he had failed ‘to do. It is unnecessary to 
examine this case any further as I find that the learned Judge 
decided the question of Altaf Hussain’s rights to maintain the 
suit not only on the presumption raised by him but on other 
considerations as well. It would thus follow that if analysed 
the case does not go any further than what was held in Niamat 
Ali v. Ali Raza. 

The other Allahabad case isthat of Muizg-ud-din v. Md. 
Ikhlaqs. The question in that case was whether Muiz-ud-din 
was entitled to obtain a refund of certain moneys found to be 
due to his late father Bashiruddin, who was described to be a 
de facto muttavalli of the trust. In a suit which was filed 
against Bashiruddin for his removal, it was held by the High 
Court in appeal that he had acted as.a de facto muttavalli of 
the trust sufficiently long to be entitled to remain in possession 
of the trust property as such. The facts of this case are not 
known, but if the learned Judges were deciding the case on a 
consideration of the question of limitation, it would be an 
entirely different matter. On the other hand, if they were 
prepared to raise a presumption in favour of his being a de 
jure muttavalli, the case does not take us any further than what 
was decided in Niamat Ali v, Ali Raza?.. 
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The other de.facto trustee mentioned in this case is 
Muiz-ud-din himself. When he tried to realise the balance of 
certain money by execution, to which Bashiruddin was found 
to be entitled by virtue of the decree which was passed by the 
High Court in his favour, Muiz-ud-din’s allegation that he was 
appointed to be a muttavalli by his father was not accepted but 
in his capacity as a. muttawalli de facto, he was held entitled to 
execute the decree on two conditions which are to a certain 
extent conflicting. The first condition was that he must agree 
‘to credit’ the money realised by him to the trust and “account 
therefor duly to the person or persons who may hereafter be 
declared lawfully éntitled to the muttavalliship.” The other 
condition was that he would not be entitled to withdraw the 
moneys “if the opposite party takes steps within a reasonable 
period to get the question of muttavalliship to the trust 
adjudicated in a proper Court.” 


If Muiz-ud-din had any legal rights as a de facto mutta- 
valli, why and under what law were these conditions being 
imposed? If he was being treated as a next friend of a minor 
would have been, whose interests had to be protected by the 
Court, he was not being treated as a muttavalli at all but a. 
stranger and the user of the term ‘de facto’ was, with great 
deference, incorrect. This case is, therefore, no authority for 
the proposition that a ce facto muttavalli has any rights as 
such. 


Let me now take up the Madras cases on this. point. The 
first oneis Kasi Chetty v. Srimathu Deivasikhamoney Natarajal. 
There is no discussion in that case on this point at all’and is 
therefore of no value in arriving at a conclusion. Moreover 
the plaintiff’s possession in this case was found to be prior to 
that of the defendant’s and the plaintiff was for that reason ' 
held entitled to. eject the defendant. The second one in 
Mahomed Ibrahim v. Sundaram Chetty2 was a case by a 
muttavalli-for possession:of a property which belonged to a 
mosque. This was decreed in spite of the objection that a de 
facto trusteeship was not recognised under the Muhammadan 
law and the plaintiff was therefore not entitled to-sue. There 
is no discussion in that case on the: point although- both: the: 
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Allahabad cases were cited and the decision was based on the 
ground that no such objection was taken in them. They could 
hardly be any authority if this point was not taken or decided 
in them. I have gone through them and already stated what 
the rationale of these decisions was. The 3rd Madras case 
which was cited was that in Moidin Bibi Ammal v. Rathnavelu 
Mudalii. The same contention ‘that Muhanimadan law does 
not contemplate a de facto trustee and that such a person has 
no locus standi to sue’ was raised in this.case but repelled by 
the learned Judges on the ground that “de.facto muttavallis of 
mosques are spoken of as if they were well known to the 
law”, in the Allahabad case cited above. The only work on 
Muhammadan law to which.any reference was made was 
that of Tyabji’s, but the remark made by the learned author: 


“ That a person not validly entitled to act as muttavalli, by taking charge 
of it and purporting to manage the property thereby becomes a trustee de 
son tori and answerable as such,” 
does not seem to have been followed and does not certainly 
support the conclusion at which the learned Judges arrived. 


The next case relied upon by the learned Counsel for the 
respondents was that of Appasami Pillai v. Ramu Thevar?. 


A study of the facts of that case would however show that the 


case was finally decided by Ramesam, J., on the ground that 
Neelambal Achi’s right of possession passed on Kandaswami’s 
death, which occurred before he could accept the trustee’s 
office, to the plaintiff and not on.Kandaswami’s heirsas he, that 
is, the plaintiff was found to be the reversioner to Neelambal’s 
estate. The other remarks in the judgment are in the nature 
of.obiter and have no application to the facts of the present 
case. Ithas been admitted in the present plaint that the 
lease to the present defendants was granted by the Taluk 
Board of Shermadevi in 1906 and they were recognised to be 
permanent tenants under a compromise which was arrived at 
between the parties-to O. S. No. 11 of 1909 at the appellate 
stage. This would show that the tenants were in -possession 
of the properties in dispute long before the transfer of the 
trustee’s office was-effected in favour of the original plaintiff. 
Thereis no rule of law under which they can be debarred from 
questioning the locus standi of the original plaintiff to maintain 
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the suit for ejectment when he is said to have come into 
possession of that right long after their occupation of the pro- 
perty in suit. 

The only other case which was cited by Mr. Patanjali 
Sastri was a Calcutta decision in Hari Mohan Modak v. Rames- 
war Das!. There is no discussion on this point in that case 
while it appears that the plaintiff had been recognised to be a 
shebait by the parties concerned. The case was therefore 
decided on what appears to be an admission rather than on a 
settlement of the question whether he was entitled to sue in the 
capacity of a de facto trustee. 

An examination of these cases would show that there is 
no warrant for the conclusion that a de facto trustee, as such, 
has any locus standi to maintain an action. After all his 
position is that of'an intermeddler or a wrongdoer (unless on 
the facts of each case a presumption can be relied in his favour 
of being a trusteé de jure) and he cannot confer any rights on 
himself by committing a wrong, although, as their Lordships 
observed in Mata Din v. Ahmed Ali2, he may assume liability 
on account of this conduct. 

We are concerned in this case with the position of what 
has been styled a trustee de facto. It may be that under the 
Hindu law, unlike the Muhammadan law, the action of a 
guardian de facto has been held to entail certain liabilities on 
minors, if his action in alienating their properties is found to 
have been for their benefit or necessity as held in Hunooman- 
persaud Panday v. Mussumut Babooee Munraj Koonweree3, 
Nathuram v. Shoma Chhagan4, Vembu Aiyar v. Srinivasa 
Aiyangar’ and Vemulapalli Sitaramammav. Maganti Appayyas. 
But we are not concerned here with de facto guardians but 
with what have been called trustees de facto. I have not come 
across any case, nor has one been cited at the bar which may 
lead me to the conclusion ‘that the position of such trustees 
under the Hindu law is any different from what they occupy 
under other systems of law. 

I have therefore no hesitation in holding that a trustee 
de facto is really no other than what is known to law as a 

1. (1920) 64 I.C. 737. 
2. 12) 23 ML.J. 6: L.R. 39 LA. 49: ILL.R. 34 All. 213 (P.C.). 
3.- * 1856) 6 MAMA; 393.-----—-—-_ 4.-- eee LL.R. 14 Bom. 562. 
6. 
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trustee de son tort and his position does not improve, as 
remarked -by their Lordships of the Judicial Committee, by 
describing him to be a trustee de facto, As a trustee de son 
tort he cannot be held to confer a right on himself to maintain 
these suits, even if they are taken to have been instituted for 
the benefit of the charities. 

Moreover, having found that Alagappa’s heirs still con- 
tinue to be trustees of the Chattram, and that it was not 
legally permissible for the original plaintiff and his heirs to 
file or continue these actions without his (Alagappa’s) heirs 
being parties to the suit either as plaintiffs or as defendants, 
the question of de facto trusteeship assumes, in my opinion, 
secondary importance merely. 

The general principle of law is that the office of a trustee, 
irrespective of the number of trustees, is a joint one and co- 
trustees form, as it were, one trustee and must therefore execute 
the duties of their office jointly. It has been held in a number 
of cases that no suit in regard to trust properties would be 
maintainable by one or some of the trustees only, if the 
remaining trustees are not before the Court either as plaintiffs 
or even as defendants. See Rajendronath Dutt v. Shaikh 
Mahomed Lali, Bechu Lal v. Oliullah2, Ashtamurthi Nambudri 
v. Raman Menon3 and Shanmugha Mooponar y v. Subbayya 
Moopanars, ` 


Following these authorities it must be held that the suits 
were not maintainable by the original plaintiff or by his legal 
representatives without impleading Alagappa or his heirs either 
as plaintiff or as defendants in the suits. 


Having found that the present plaintiffs could not continue 
the suits in the absence of Alagappa’s heirs, we have to decide 
the course which we should follow in regard to them. The 
suits were pending in the trial Court for 14 years and the 
plaintiffs were adamant in their opposition to the objection 
raised on account of non-joinder of the remaining trustees. 
Mr. Patanjali Sastri made a verbal application at the close of 


his arguments, that his clients might be permitted to join, 


Alagappa’s heirs as parties to the suits now, and that the case 





(1881) L.R. 8 I.A. 135: LL.R. 8 Cal. 42 (P.C.). 
2, aa LLR. i Cal. 338. 3. (1899) 9 M.L.J. 312. 
4, (1921) 42 M.L,J. 133. 
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remanded for a fresh trial after they had been impleaded. He 
placed reliance on Ramanathan Chettiar v. Raja Sir Annamalai 
Chettiar. The application was vehemently opposed by the 
Counsel for the appellants. 


Mr. Duraiswami Aiyar has first of allcontended that even 
if we remand the suits at this stage, the orders passed by us 
would be infructuous, as the suits would have to be dismissed 
under S. 22 of the Indian Limitation Act. He has placed 
reliance in this part of the case on Meyappa Chetty v. Subra- 
manian Chettya, Seerangathuni v. Bava Vaithilinga Mudaliar8, 
Mohanavelu Mudaliar v. Annamalai Mudaliart and Sri Rajo 
Sobhanadri Appa Rao v. Sri Raja Parthasarathi Appa Rao’, He 
has further urged that in view of the plaintiff’s conduct during 
the last 17 years, this is not acase in which we should exercise 
our discretion—even if it exists—in the plaintiff's favour and 
take away an advantage which his clients have gained, on 
account of the plaintiff’s persistence, by lapse of time. Having 
considered the matter very carefully, it appears to us that the 
plaintiffs’ abstinence from making Alagappa or his heirs 
parties to the suits was deliberate and they were trying to 
fight shy of Alagappa or his heirs in this litigation. The 
request by their counsel at the fag end of the cases is too 
belated to be seriously noticed. It seems to be unnecessary for 
me to determine the question of limitation which might have 
had to be carefully considered if I had been inclined to exercise 
my discretion inthe plaintiffs’ favour. But in view of their 
conduct and the prejudice which may be caused to the appel- 
lants it appears to me that the exercise of discretion in their 
favour would neither be judicious nor judicial. 

In these circumstances we are constrained to accept the 
appeals and dismiss these suits. The appellants will have their 
costs in both the courts. 

Appeal No. 111 of 1935. 

Venkatasubba Rao, J.—I agree with the judgment just 
delivered by my learned brother. The appeal raises several 
questions, but there is one point fatal to the plaintiff’s case 
with which alone it is necessary to deal. The suit has been 





1. (1934) 66 M.L.J. 451: LL.R. 57 Mad. 1031. 
2. (1916) A.C. 603. 3. (1921) 40 M.L.J. 532. 
4, (1922) 44 M.L.J. 249. 5. (1931) 62 M.L.J. 154. ` 
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brought by one Thirumalayappa Mudaliar, who claims to be 
the sole trustee of a certain Annadhana Chattram or choultry 
—a charitable foundation. His case is that his family has 
enjoyed the right of trusteeship for about two centuries that 
he was himself possessed of a 5-12ths share of the right, that 
he acquired by transfer 6-12ths share of a co-sharer by name 
Alagappaand that the first defendant Kalyani, a Hindu widow, 
was possessed of the remaining 1-12th share, which she lost 
by non-enjoyment and to which he somehow became entitled. 
The plaintiff thus claims that the entire right passed to him, 
and on the strength of that alleged title, seeks to recover 
possession of the properties in question said to belong to the 
charity. The first defendant, out of the fifteen defendants 
originally impleaded, was thus a formal party and of the 
remaining defendants the second and the third are the most 
important. 


The facts that led to the suit may be briefly set forth. 
The Taluk Board of Shermadevi, alleging mismanagement of 
the trust, took possession of the properties in the year 1905 
and was in possession thereof till 1915, when owing to a certain 
order made by.the Government, they were restored to the 
.plaintiff’s family. The possession of the Taluk Board, accord- 
ing to the plaintiff, was that of a trespasser, and he further 
alleged that defendants 2 and 3 obtained from that body the 
properties on lease and their possession was also in consequence 
wrongful. There was a litigation between the Taluk Board 
and the aforesaid defendants 2 and .3, which, ended in a com- 
promise recognizing in them occupancy rights. The plaintiff 
impeached this compromise, declared that he was not bound by 
it and in 1916 sued defendants 2 and 3 for possession. In the 
suit he claimed the properties as belonging to his family in 
private ownership, subject only to some sort of trust in favour 
of the choultry. Defendants 2 and 3, who claimed permanent 
Tights in the property and contended that they were not liable 
to be ejected, asserted that the plaintiff’s claim was a fraudu- 
lent one and that the properties exclusively belonged to the 
choultry. There was an issue framed as to whether the pro- 
perties belonged to the plaintiff’s family or to the charity. No 
attempt was made by the plaintiff to prove the private owner- 
ship set up by him, but at the close of the case and just before 
the delivery of the judgment, applied that the choultry should 
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be impleaded as a party. His application was granted, but ‘his 
suit, on some ground with which we are not concerned, was 
dismissed. An appeal was taken and the District Judge, Mr. 
Jackson holding that by the time the charity was brought on 
the record the claim became statute barred, confirmed the 
lower Court’s decision. It was while this appeal was pending 
that the present suit was brought in 1921. From Mr. Jackson’s 
judgment a second appeal was filed in the High Court, which 
in 1930, was withdrawn by consent of parties, it being agreed 
that the matters in controversy were to be left at large. Such 
in brief are the antecedent facts of this litigation. 

Defendants 2 and 3 pleaded that they and their ancestors 
were in possession from time immemorial enjoying permanent 
occupancy rights; they raise a further contention, a plea in 
limine, that the transfer by Alagappa on which the plaintiff 
relied,.was inoperative and invalid and did not confer on him 
the right he claimed. This contention, as I shall presently 
show, is well founded and ought to prevail. So far as the 
first defendant Kalyani is concerned, she pleaded that the 
plaintiff does not possess the full right of trusteeship as claimed 
by him and that she is entitled to a sixth share thereof. It 
may be mentioned that by a decree passed in a separate suit, 
her right as put forward here has been recognised and affirmed. 


The question then that has to be considered is, whether 
the plaintiff has validly acquired Alagappa’s share in the right 
in question. The lower Court’s decision is in his favour and 
the defendants have filed the present appeal. It has been laid 
down by the Judicial Committee that a trustee of a Hindu 
temple has no power to transfer his right of management. In 
the case before the Board, the trusteeship vested in the karna- 
vans of four distinct tarwads and they transferred to a third 
party—the Rajah of Charakel—the property of the temple as 
well as their right of trusteeship. Their Lordships hold that 
independently of custom, persons holding such a trust are in- 
capable of transferring it and both principle and reason are 
strongly opposed to such a power and particularly to such an 
exercise of itas had taken placein the case before them. 
They state in conclusion that under what may be termed the 
common law of India, the trustees have no power to transfer 
their right and dealing with the question of custom, they go on 
to declare that’ in no circumstances will the law recognise a 
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custom sanctioning not merely the transfer but the sale 
of atrusteeship Rajah Varma Valia v. Ravi Varma Kunhi 
Kuttyl and Alagappa Mudaliar'v. Sivaramasundara Mudaliar2 
(which, it is interesting to note, related to this very 
family) is more directly in point. There, as here, the 
trust related to a charity andthe assignment was in favour 
of amember of the family. It was held by Muthuswami 
Aiyar and Shephard, JJ., that it did not operate as an effectual 
transfer of the trust. The view as expressed by the learned 
Judges seems to be, that the transfer of a trusteeship is bad, 
whether or not for consideration; not does it make any differ- 
ence in their opinion that the alienee happens to be a member 
of the same family. This decision moreover introduces an 
important qualification—Is the, arrangement intended for the 
convenient management of the charity, the assignor reserving 
to himself his right of control and resumption, or, is it intend- 
ed to divest him once for all of his right of management? In 
the former case, the arrangement is good but in the latter, is 
not. This view of the law has been accepted in several later 
‘decisions, of which it is sufficient to mention Rajaram v. Ram 
Boys. That a transfer of trusteeship, if for consideration, 
that is to say, for the personal or pecuniary benefit of the 
transferor is utterly bad, is not disputed by Mr. Patanjali 
Sastri, the respondents’ (the plaintiffs’) learned counsel. But 
he contends that a transfer for no consideration and in favour 
of the next heir or a member of the same family is valid and 
ought to be recognised. On this point there has been a conflict 
of opinion in the various Courts, and even in the same Court 
divergent views have been expressed. It is unnecessary to 
pursue this matter, as I am clearly satisfied that the transfer, 
if any, in the present case (I use the words ‘if any’ as will be 
seen, advisedly) is for the pecuniary benefit of the transferor. 

This brings me to the question, what is the effect of 
Ex. F (dated 10th February, 1914), described as a deed of 
sale, on its proper interpretation? Mr. Patanjali Sastri’s 
contention may be put thus: At the date of the document the 
plaintifi’s family assumed (though in the sequel the assump- 
tion has turned out to be wrong) that it owned the property, 





1, (1876) L.R. 4 LA, 76: L.L.R. 1 Mad. 235 (P.C.). 
2. (1895) LL.R. 19 Mad. 211. 
3. (1912) 24 M.L.J. 75. 
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burdened no doubt with some trust; the subject of the bargain 
therefore was the property and.not the trusteeship; the consi- 
deration of Rs. 1,300 mentioned in Ex. F must thus be related 
to the property. In the first place, the document is not 
susceptible of this interpretation. It says:— 

“A$ it would be very much convenient for the charities to be conducted 


in case my share also is added to yours, the above properties have been 


settled to be sold to you for Rs. 1,300 subject to the charge of the above 
charities.” 


This shows that the parties regarded the two things, the 
owning of the property and the conducting of the charity, as 
inseparably connected. The'same idea occurs again: 


“As you too are responsible for conducting the charities out of the above 


properties, as you alone are to succeed to the two shares out of the twelve 
shares.” 


Here also the ownership of the property carries withit the 
duty of performing the charity. The matter does not stop 
there. The document concludes thus: - 

“Hereafter I shall have no claim of any kind in respect of the schedule 
mentioned properties or the duty or the right of conducting the charities.” 

It will be seen that the parties kept in mind both the 
aspects of the trusteeship, namely, the duty as well asthe right. 
It is difficult in the face of these recitals, to accept the conten- 
tion that the object of the document was to deal solely with 
the property. Secondly, it is argued that the consideration was 
fixed with reference to the property alone and that the trustee- 
ship passed to the transferee as merely ancillary to it. There 
was, I have no doubt, an entire contract for a single considera- 
tion and it is impossible to sever the contract as suggested. 
Each part of the contract was an inducement to every other 
part of it and there is no warrant for dividing the bargain into 
two distinct parts (see the observations of Jessel, M.R. at p.18 
and of Lush, L.J. at p.26in Redgrave v. Hurd\.) Thirdly, it 
is argued that the operative part of the document is that which 
deals with the property and not the passage quoted above, 
which deals with “duty and the right of conducting the chari- 
ties”. HereI must observe that Mr. Patanjali Sastri is put 
into a dilemma. If his contention is right, there has been no 
transfer at all of the office in question, in which case the 
plaintiff is outof Court. Lastly, it remains to observe that on 
the learned Counsel’s own showing the document is vitiated by 
a mutual mistake, both the parties being under the mistaken 








1. (1881) 20 Ch. D. 4. ` 
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impression, that the property belonged to the family and not to 


the charity. If this be so, the document must be deemed to be’ 


of no effect and the right of trusteeship has not passed to the 
plaintiff. 


In the result, as Mr. Duraiswami Aiyar rightly contends 
(1) either there has been a sale of the office, in which case the 
transaction is illegal and cannot’be given effect to, (2) or there 
has been no transfer of the trusteeship at all, on which hypo- 
thesis the plaintiff’s'claim to Alagappa’s share falls to the 
ground: Whichever’ is- the cotrect view, Alagappa the co- 
trustee has not been represented in the suit. Misconduct on 
the part of a trustee does not ipso facto result in his removal— 
granting that Alagappa was guilty of misconduct in alienating 
or attempting to alienate his trusteeship. In any event the 
office is a hereditary one and Alagappa having died shortly 
after the suit, leaving three adult sons, his right devolved upon 
them. 


Co-trustees, as hasbeen held, form as it were one collective 
trustee, whose office is joint and indivisible and whose powers 
and duties must be exercised jointly (Rajaram v. Ram Boyi, 
already cited, at p. 76 and Shanmugha Moopanar v. Subbayya 
Moopanar2). All co-owners must join in a suit to recover 
property unless the law otherwise provides. Ifsome co-owners 
refuse to join, it is the practice in India to allow them to be 
included inthe array of defendants (Kanna Pisharody v. Nara- 
yanan Somayajipad3). Co-trustees are subject tothe above rule 
(Shanmugha Moopanar v. Subbayya Moopanar? already cited; 
Bechu Lal v. Oliullaht and Ashtamurthi Nambudri v. Raman 
Menon’), Similarly in the case of co-executors a suit cannot be 
held properly constituted unless all of them are onthe record. 
An action having been brought by one executor only, the 
co-executor was impleaded as defendant on. objection being 
taken. It was held that the suit was time-barred under S. 22 
of the Limitation Act, as the co-executor was brought on the 
record after the period allowed by the statute (seé the judg- 


ment of Sir-John Wallis in Seerangathuni v. Bava Vaithilinga | 





Mudaliars), 

a “1. (1912) 24 AGL.. 75, 
22 “(19ary 42 "MLJ: 133. _ |. 3.1881) L.L.R. 3 Mad. 234. 
4, © (4885) LER. 11 Cal. 338. “5 (1899) .9 MLJ. Bia 


65 (1921) 40 M.L]. 532: 


| 


Veda- 
kannu 
Nadar 
v. 
Ranganatha 
Mudaliar. 
Venkata- 
subba | 
Rao, J. 


Veda- 
kannu 
Nadar 


v. 
Ranganatha 
Mudaliar. 


Venkata- 
subba 
Rao, J 


686 THE MADRAS LAW JOURNAL REPORTS. [1938 
Mr. Patanjali Sastri at the close of his argument applied 
that he should now be permitted to bring on the record the sons 
of Alagappa. The suit was filed nearly seventeen years ago 
and the objection as to non-joinder was taken at the earliest 
stage. It would not be proper exercise of discretion to allow 
the defect to be cured at this distance of time. The observa- 
tions of the Judicial Committee in Rajendronath Dutt v. 
Shaikh Mahomed Lalı apply with great force to the facts here. 
After holding that “the non-joinder of Bikuntanath is not an 
objection of form only”, their Lordships go on to state: 

“The appellants have noton any occasion sought the assistance of the 
Court as they might have done.......to make him a party to the suit. It 
is not the province of either the High Court or the District Judge to force 
that course upon them. The objection was clearly taken; and they, for 
motives of their own, deliberately abstained from making him a party to. ` 
the suit.” 

The history of the previous suit filed by the plaintiff in 
1916 seems to be repeating itself. On that occasion he put 
forward the false claim that the properties belonged to the 
family and not to the trust. Mr. Jackson, the District Judge,. 
referring to the late addition of the choultry as plaintiff, 
remarked thus: 

“Of course the Court had no right to allow an entirely fresh plaintiff to- 
be brought into the suit in this precipitate manner, but apart from the 
question of procedure the chatram which adopted the first plaintiff’s plaint 
in toto had no locus standi. It wasin terms suing in 1920a trespasser who 
had come in in 1906.” 

Holding that by the time the chatram was brought on the 


record the action had become time-barred, the learned District 


‘Judge dismissed the suit. In the present plaint also defendants. 


2 and 3 are, as already stated, treated as trespassers. Granting 
that the suit was'in time when it was filed, it has now been 
pending for over 17 years, and it does not appear just to- 
deprive the defendants of the plea of limitation that is available 
to them. On this ground, if on no other, the request made at 
this late stage must be refused. 


Lastly, it was contended that where a de facto trustee 
brings a suit he is entitled to a decree. First, it must be 
observed that this case has been put forward for the first time 
at the hearing-of the appeal. Secondly, the argument rests on 
a very slender. eae The few Madras cases which seem 








1, (1881) L.R.. 8 I.A. 135: LLR. 8 Cal. 42 (P.C.). 


1 


IL] THE MADRAS LAW JOURNAL REPORTS. 687 


to support this view (such as Moidin Bibi Ammal v. 
Rathnavelu Mudali! and Mahomed Ibrahim v. Sundaram 
Chetty2) purport to follow certain decisions which, with great 
respect, have been completely misunderstood. Niamat Ali v. 
Ali Raza’ is one of such decisions. There a suit was brought 
under S. 92, C. P. Code and it was dismissed on the ground 
that no breach of trust was alleged or proved. Referring 
to the defendant who succeeded Karamat Ali, the learned 
Judges observed: 

“Assuming that Karamat Ali was legally entitled to be the muttavalli 
(which office he undoubtedly de facto enjoyed), he was entitled to appoint 
his successor.” 

It is difficult to see how this countenances the view that a suit 
lies at the instance of a de facto trustee. In Benarsi v. Altaf 
Hussain4, it was held that a person challenging the de facto 
muttavalli’s possession must adduce evidence to show that the 
latter has no title. It decides no more than that ade facto 
trustee may be presumed to be also the de jure trustee,—a pre- 
sumption liable of course to be rebutted. In Muiz-ud-din v. 
Mohammad Ikhlag’, no question of law whatever has been 
decided, as a glance at that case will show. In Abkan Sahib 
v. Soran Bivi Saiba Ammals, it has been held that a de facto 
trustee or a trustee de son tort isentitled, like a de jure trustee, 
to be reimbursed the moneys properly expended by him. How 
this decision supports the view taken in the two Madras cases 
cited above, it isdifficult to see. Nor does Hart Mohan Modak v. 
Rameswar Das? avail the plaintiff. The judgment makes it clear 
that the de facto manager was recognised as such by the parties 
concerned. Some reliance has been placed upon Narayana Rao 
v. Dharmachars. But that case deals with what is known as 
possessory title. As against a wrongdoer, prior possession of 
the plaintiff in an action of ejectment is sufficient title; that is 
all that has been decided. The two Madras cases to which I 
have referred are thus, in my opinion, clearly wrong. The 
contention therefore that a de facto manager is entitled toa 
decree, assuming that it can now be raised, must be overruled. 





1. (1926) 51 M.L.J. 598. 2. A.LR. 1926 Mad. 1066, 
í 3. (1914) LL.R. 37 Ail, 86. 
4. (1921) 63 I.C. 171. 5. ALR. 1924 All. 59, 


6. (1913) 28 M.L.J. 347: LL.R. 38 Mad. 260. 
7. (1920) 64 1.C. 737.. 
8. (1902) 13 M.L.J. 146: LL.R. 26 Mad. 514. 
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In the result, the lower Court’s decree is reversed and the 
suit is dismissed with costs throughout. 


These appeals Nos. 111 and 112: of 1935 having been posted 
for being spoken to this day, the Court made the following 


Orver. A. S, Nos. 111 and 112 of 1935.—The costs will 
be paid by Medai Dalavai Ranganatha Mudaliar (respondent 
No. 1), Medai Dalavai Kumaraswami Mudaliar (respondent 
No. 2), and Chellammal, the widow of Medai Dalavai Shanmuga 
Kumaraswami Mudaliar, from the assets in their hands of 
Thirumalayappa Mudaliar. 


Appeal No. 112 of 1935.—It follows from my judgment 
in the connected appeal that the lower Court’s decree here is 
also reversed and the suit is dismissed with costs throughout. 


S. V. V. — Appeuls dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR: JUSTICE VARADACHARIAR AND MR. JUSTICE 
PANDRANG Row. 


Paboodan Goolabchand .. Appellant* (Plaintiff) 
v. 
M. J: Miller and another .. Respondents (1st and 
2nd Defendants). 


Principal and agent—Estate management by agent—Power-of-attorney— 
Borrowing moneys beyond the powers given in the power-of-attorney—Moneys 
applied to estate pur poses—Liability of principal for, as unjust enrichment— 
Absence of funds in estate if necessary condition for liability on this ground 
—lInterest under contract—If claimable against principal—Scope of Ss. 187 and 
188 of the Contract Act. 

One W. M. M. was the owner of H.F. estate. He bequeathed it to his’ 
son the first defendant and certain others. The first defendant was one of 
the executors under his father’s will and he also took out probate. He 
appointed the second defendant by a power-of-attorney as his agent for the 
management of the H. F. estate. Between 1927 and 1929, the second defen- 
dant borrowed from time to time from the plaintiff, a marwari banker. The 
first defendant was sought to be made liable for these sums on the grounds 
(1) that the second defendant acted within the limits of his authority in, 
borrowing the moneys and (2) that the first defendant and the estate had 
benefited by the moneys paid by the plaintiff. It was found that the moneys 
claimed were advanced to the second defendant only in his capacity as agent 
of the first defendant, and that therefore the first defendant cannot be held 
liable in this case on the footing that in borrowing from the plaintiff the 
second defendant acted within the limits of his authority. ` As for the claim 
made by the plaintiff to the extent to which the moneys were used for estate 

ST ge ee ee 

* Appeal No. W32of 1935; ; :: °°. 0 e,i 12th April, 1938, 
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purposes, the trial Court held that admitting that the moneys were actually 
applied for estate purposes, yet the plaintiff cannot claim against the principal 
unless “there was need to borrow for this purpose and the estate had not 
‘sufficient funds from which these calls could be met”. - 

Held, (i) that where, as here, the agent’s authority is defined. in writing, 
S. 187 of the Contract Act cannot be relied on, as the agent’s authority will 
have to be found in the four corners of the instrument, either in express 
terms or by necessary implication, the limits of such necessary implication 
being those defined in S. 188. 

(i) In such cases of a claim on foot of ‘unjust enrichment’, it is not 
a necessary condition in respect of the creditor’s right to relief that there 
should be no funds in the hands of the agent at the time of the borrowing. 

Bannatyne v. Maclver, (1906) 1 K.B.103 at 111, distinguished asa 
case of misappropriation by the agent. 

(i) This equitable rule is applicable, and has been applied, in India and 
is not excluded by the Contract Act. The claim can also be rested under 
S. 69 or 70 of the Contract Act. 

(iv) In spite of the fact that a decree has been obtained in the suit (the 
lower Court having given a decree against the agent), the principal could also 
be made liable, as in these cases it is one of joint and several liability of 
‘both principal and agent. 

(v) In so far as the claim against the principal is not on the contract 

‘itself but only for the restoration of the benefit enjoyed by him, the lender is 
not entitled to discount or interest as per the terms of the contract between 
him and the agent. The right to interest on grounds of equity left open. 
Appeal against the decree of the Court of the Subordinate 
Judge of the Nilgiris at Ootacamand in O. S. No. 83 of 1932. 
S. Srinivasa Aiyangar, K. Rajah Aiyar and V. Ramaswami 


Aiyar for Appellant. 


S. Panchapakesa Sastri and K. R. Krishnaswami for 
Respondents. 


This appeal came on for hearing on Tuesday and 
Wednesday, the 9th and 10th days of March, 1937. 

The Court made the following 

Orver. Varadachariar, J.—The appellant, a marwari banker 
at Coonoor, sued for recovery of a sum of money representing 
the balance due under a running account of advances and 
dealings between himself and the second defendant, when the 
latter was in management of an estate known as the ‘High Field 
Estate’ near Coonoor. The plaint prayed for a decree not 
-only against the second defendant but.also against. defendants 
1 and 3 and against the estate of W. M. Miller, the deceased 
father of the first defendant and the husband of the third. It 
ds. difficult to understand the ground on which the. third defen- 


dant. was sought to be made liable, and as the lower Court 
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exonerated her and that part of ‘the decision has not been 
appealed against, it is unnecessary to refer to that part of the 
claim any further. The suit was decreed as against the second 
defendant, but dismissed as against the first. The second 
defendant has allowed the decree against him to become final. 
The plaintiff has appealed against so much of the lower Courts- 
decree as dismissed the claim against the first defendant. 

W.M. Miller was the last owner of the High Field Estate 
and he bequeathed it to the first defendant and certain others,. 
subject to a life interest in favour of the third defendant. The 
first defendant was one of the executors under his father’s will 
and he alone took out Probate. Under Ex. B (llth April, 
1927) the first defendant appointed the second defendant his. 
agent for the management of the High Field Estate and 
though the third defendant was also appointed agent, she was. 
away from India during part of the material period and even 
during the period of her stay at Coonoor (January to Decem- 
ber, 1928) she left the management in the second defendant’s. 
hands. It is the plaintiff’s case that between August, 1927 and 
October, 1929, the second defendant “in a usual and regular 
conduct, management and superintendence of the High Field 
Estate” drew moneys from the plaintiff from time to time, 
‘for the payment of the staff and labour of the estate and its. 
working expenses, taxes and public dues’. Repayments used 
to be made by the second defendant by cash or by cheque and’ 
sometimes by the supply of tea grown on the estate. In 
October, 1929, the balance due to the plaintiff was found to be- 
Rs: 15,000 and by anagreement (Ex. TT) dated 28th October,. 
1929, between the plaintiff and the second defendant, it was 
arranged that this amount should be treated as an advance for 
the supply of tea from the estate for a period of three years.. 
As the third defendant repudiated this agreement, the plaintiff 
claims payment of the amount of Rs. 15,000 treated as advance- 
under that agreement. : 

The first defendant was sought to be made liable on two 
grounds :—(i) that the second defendant acted within the- 
limits of his authority in borrowing moneys: from the plaintiff 
and (i) that the first defendant and the estate have benefited’ 
by the moneys paid by the plaintiff from time to time, “ the- 
same having been spent: for the business of the estate, the 
maintenance of the staff and payment of its taxes and dues”. 
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The first defendant contended that Ex. B the power of attorney 
did not authorise the second’ defendant to borrow, that there 
was no necessity for him- to borrow for estate purposes and 
that the second defendant must, if at all, have borrowed from 
the plaintiff for other businesses of his own. He denied that any 
money borrowed from the plaintiff was used for or on the estate. 
The agreement of October, 1929 (Ex. TT) he denounced 
as the result of a conspiracy between the second defendant 
and the plaintiff, got up apparently with a view to render the 
plaintiff’s position stronger, at the expense of the estate. 


Though an issue was raised in respect of the agreement of 
28th October, 1929, it is not necessary for the purposes of this 
case to deal with it. An issue was also raised as to the truth 
of the dealings between the plaintiff and the second defendant; 
the lower Court recorded a finding in plaintiff’s favour on this 
question and the correctness of that finding has not been 
challenged before us, on behalf of the first defendant. The 
only point for determination in the appeal is whether the first 
defendant can be held liable for the plaint claim and if so to 
what extent. 


At the time when the issues were framed and when the. 


defendants’ witnesses were examined, the possible grounds on 
which the first defendant could be made liable do not seem to 
have been very clearly realised. The investigation seems to 
have been practically confined to the question whether the 
second defendant was authorised to borrow and whether there 
was necessity for him to borrow for the purpose of the estate. 
On this part of the case, the trial Court has upheld the first 
.defendant’s contention and found that the second defendant 
had no authority to borrow and that there was no necessity for 
borrowing. This finding against the second defendant’s 
authority and the need for borrowing has been challenged 
before us by the appellant’s learned Counsel. 

Before the suit came on for argument, it seems to have 
been realised that it was also necessary to decide how much, if 
any, of the money advanced by the plaintiff to the second 
defendant was used by him for the purposes of the High Field 
Estate: To facilitate the investigation of this question, a 
Commissioner was appointed on 6th October, 1934 and it 
appears from his report (Ex. OOO)’ that four questions were 
referred to him, to report upon after an examination of the 
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accounts and connected records filed by the parties. Oral 
evidence was also adduced, through some of the witnesses 
examined on the plaintiff’s side, to show that the amounts 
advanced by the plaintiffs were sometimes utilised for estate 
purposes, such as payment of wages to coolies, payment of 
taxes and other dues, etc. In this connection, the lower Court 
observed that it is 


`“ difficult to judge from the second defendant’s account books alone how. 
much money was actually received on behalf of the estate as income from the 
estate and how much money had to be spent on account of that estate...... 
If the second defendant had sufficient funds from the income of the estate 
itself to meet all those expenses but misappropriated those moneys and 
borrowed money from ithe plaintiff to meet necessary expenses, it would not 
follow that the principal would be thereby bound.” 


In another part of the judgment, the learned Subordinate 
Judge said that it was unnecessary to consider the evidence on 
the plaintiff’s side as to the actual application of his money for 
estate purposes, because, “admitting that it is so, it does not 
follow that plaintiff has got a right of claim against the first 
defendant” unless it is “shown further that there was need to 
borrow for this purpose and that the estate had not sufficient 
funds from which:these calls could be met”. This part of the 


"judgment has been criticised by the appellant’s learned Counsel 


as Vitiated by error of law and as resting on an assumption of 
possible misappropriation by the second defendant for which 
there was no warrant. It was also contended that the Com- 
missioner’s report contained all the necessary information 
required for this part of the case and that if the lower Court 
was not satisfied ‘with that report, it should have considered 
the evidence and come to its own conclusion as to the extent to 
which moneys advanced by the plaintiff have been applied by 
the second defendant for the benefit of the first defendant or 
of the estate. 


In para. 16 of the judgment, the learned Subordinate 
Judge remarks that plaintiff must have thought that the moneys 
were lent to the second defendant himself and not to the agent 
of the first defendant. It is difficult to reconcile this observa- 
tion with the opening sentence in para.‘15 where he rejects the 
first. defendant’s suggestion that plaintiff must have originally 
opened his accounts in the name of the second defendant 
personally and not in the name of the manager of the High 
Field Estate and, proceeds to say that ‘plaintiff might have 


II] THE MADRAS LAW JOURNAL REPORTS. 693 


believed that second defendant had authority to borrow’. We 
have little doubt that the plaintiff advanced the moneys referred 
to in the plaint to the second defendant only in his capacity as 
agent of the first defendant. Therespondent’s learned Counsel 
urged before us that the way in which plaintiff’s accounts in 
respect of his dealings with the second defendant have been 
kept—as explained by the Commissioner in explanatory note 
No. 1 of his report Ex. 00O—suggested that the larger advan- 
ces must have been made to the second defendant in his personal 
capacity. We are unable to agree with this contention. As 
pointed out in the objections filed on behalf of the plaintiff 
to that report, some of the entries are only paper entries 
and the actual advances and repayments must, according to the 
plaintiff's accounts, be taken to amount only to Rs. 70,000 and 
odd and Rs. 61,000 and odd respectively. 

Dealing with the question of the 2nd.defendant’s authority 
to borrow, the learned Counsel for the appellant conceded that 
the 2nd defendant had no express authority to do so, in view 
of the terms of Ex. B, but he contended that such power 
must be implied in the case of a person who is entrusted with 
the conduct of a business, especially where the principal is 
away from the country. He relied on S. 187 of the Contract 
Act and criticised the proposition founded on Hawtayne v. 
Bourne} as not consistent with later authorities, like Ricketts 
v. Benneit?. (See also Heramba Chandra Pal Chowdhury v. 
Kasi Nath Sukuls,.) He also took exception to the criticism of 
Messrs. Pollock and Mulla on Dhanpat Rae v. Allahabad 
Bank, Lid., Lucknow and relied on the wide observations in 
Withington v. Herring’ and Montaignac v. Shitta6. It does 
not seem to us necessary, in this case, to deal with the general 
question of the borrowing powers of a person placed in charge 
of a business. The Indian Legislature appears to have solved 
the conflict of authority in England by a specific provision in 
the second part of S. 188 of the Contract Act (cf. Art. 37 
and the illustrations thereto in Bowstead on Agency). 
Where, as here, the agent’s authority is defined in writing, we 
doubt if S. 187 of the Contract Act can be relied on, for it is 
well-settled that 

1. (1841) 7 M. & W. 595: 151 E.R, 905. 
2 ee k C.B. 686: 136 E.R. 678. 


3. (1905) 1 C.LJ. 199 at 4. (1926) LL.R. 2 Luck. 253, 
5. (1829) 5 Bing. 442: OER. 1132. 6. 890) 15 A.C. 357. 
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“Where an act purporting to be done under a power of attorney is 
challenged as being in excess of the authority conferred by the power, it is 
necessary to show that on a fair construction of the whole instrument, the 
authority in question is to be found within the four corners of the instru- 
ment, either in express terms or by necessary implication.” (Bank of Bengal 
v. Ramanathan Chetty.) 


The limits of ‘necessary implication’ are indicated by 
S. 188 of the Contract Act. (See Palaniappa Chettiar v. 
Arunachalla Chettiar? and Ferguson v. Um Chand Boids.) 
As no attempt was made to justify the borrowing in this 
case on the ground of ‘necessity’ or with reference. to 
the ‘usual course of business’, we must confirm the finding 
of the Court below that the Ist defendant cannot be held 
liable in this case,on the footing that in borrowing from | 
the plaintiff the 2nd defendant acted within the limits of his 
authority. The observations in Montaignac v. Shittat cannot 
be relied on here, because it was conceded in that case that the 
agent did have power to borrow and the only question was 
whether the nature and terms of the particular loan were 
justified. 


As regards the alternative basis on which the appellant’s 
claim is sought to be supported, namely, the utilisation of the 
plaintiff’s moneys for the benefit of the Ist defendant or the 
estate, it must be conceded that the appellant’s criticism 
against that part of the lower Court’s judgment which deals 
with it is in the main justified. The learned Subordinate 
Judge fell into an error in mixing up the question of necessity 
with the question of benefit. If necessity for the loan is made 
out, the creditor holds the principal liable on the contract 
itself, because, by the terms of S. 188 of the Contract Act, the 
agent’s authority to bind the principal is recognised whenever 
what the agent does is necessary for the business. It is only 
when the contract as such cannot be enforced against the 
principal, that the lender has to fall back on the equitable rule 
founded on the theory of ‘unjust enrichment’. Though the 
authorities have not been uniform as to the precise basis of 
the rule, the rule: itself is now well established that, where by 
any wrongful or unauthorised act of an agent the money or 
property of a third person comes to the hands of the principal 





1. 1915) 30 M.L.J. 232: L.R. 43 LA. 48: LL.R. 43 Cal. 527 at 540(P.C.). 
2. (1912) 23 M.L.J. 595 at 598. 3. (1905) I.L.R. 33 Cal. 343. 
4, (1890) 15 A.C. 357. 
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or is applied for his benefit, the principal is liable jointly and 
severally with the agent to restore the amount or the value of 
such money or. property (see Bowstead, Art. 103). In some 
cases, the plaintiff’s right was based on the count for money 
had and received or the theory of failure of consideration, 
and sometimes on the analogy of the count for money paid to 
the use of the defendant. Again, the theory of subrogation 
was at one time suggested as the analogy but it was later on 
pointed out that the analogy was not true. (In re Wrexham, 
Mold and Connah’s Quay Railway Co.1) It was also suggested 
that in such cases, there was really no borrowing at all, because 
there was no addition to the principal’s total liability, but 
merely a substitution of liability to one person (the lender) 
in place of the pre-existing liability to another (the person paid 
off). Other cases have supported the claim only on grounds 
of equity; and in In re Wrexham, Mold and Connah's Quay 
Railway Co2, two of the Lords Justices observed that the 
effect of the rule was to make the borrowing valid to the 
extent to which the principal has received the money or the 
benefit of its application. For a discussion of the theoretical 
basis, see Keener on Quasi-Contracts, pages 329 et seq. 


On behalf of the 1st defendant, Mr. Panchapagesa Sastri 
relied onthe circumstance that in Bannatyne v. Maclver?, refer- 
ence has been made in the judgments tothe fact that when the 
unauthorised loan was borrowed by the agent, he had no funds 
of the principal in his bank account; and he contended that the 
principle recognised in this class of cases should not be applied 
here, unless it was shown that at the time when the 2nd defen- 
dant borrowed moneys from the plaintiff, he did not have in 
his hands sufficient moneys of his principal to meet the then 
existing demands. Mr. Srinivasa Aiyangar asserted that the 2nd 
defendant must have borrowed only on account of necessity 
and he maintained that the observations of the lower Court 
about misappropriation by the 2nd defendant are absolutely 
baseless. He further contended on the authority of Reid v. 
Rigby & Co.8, that if and in so far as it is shown that the 
plaintiff’s moneys have been utilised by the 2nd defendant for 





1. (1899) 1 Ch. 440, 2. (1906) 1 K.B. 103. 
3. (1894) 2 Q.B. 40. 
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the benefit of the 1st defendant, the plaintiff’s right to recover 
such amount from the lst defendant cannot be affected by the 
fact, even if it be a fact, that the 2nd defendant had mis- 
appropriated moneys belonging to the Ist defendant, unless it 
was proved that the plaintiff was aware of and was a party 
to the 2nd defendant’s misconduct. We are not satisfied that 
there is any warrant in the evidence for the theory of mis- 
appropriation. Though the agent’s cash-book (Ex. II is said 
to be incomplete, the Ist defendant’s learned Counsel admits 
that the 2nd defendant has brought into one or other of the 
various books of account kept by him all his receipts from the 


` estate. We are not concerned to know whether or not he 


informed his principal of his lack of funds or left him to 
remain under the impression that he had sufficient funds in his 
bands to carry on the administration of the estate. The 
suggestion that part of the moneys received from the plaintiff 
might have been used for 2nd defendant’s personal concerns is 
immaterial to the present discussion, because, under this head, 
plaintiff seeks to hold the Ist defendant liable only for what 
is shown to have been applied for his benefit. Whether the 
accounts of the 2nd defendant are complete or not, it has not 
been suggested or shown that the entries, so far as they go, 
are false; and the plaintiff is entitled to rely on them to the 
extent to which they go. We agree with Mr. Srinivasa 
Aiyangar’s contention based on Reid v. Rigby & Co.1 and we 
also think that the reference in Bannatyne v. Maclver? to the 
absence of other fttnds in the hands of the agent at the time 
of the borrowing, must not be understood as intended to 
import a necessary condition in respect of the creditor’s right 
to relief against the principal in such cases. If the agent 
had already misappropriated the principal’s moneys and 
thus createc a necessity for the borrowing, the lender 
cannot suffer for the dishonesty of the agent and the 
borrowing would have been at a time when there were in fact 
no funds of the principal available. If, on the other hand, 
the agent borrowed even when the principal’s moneys were 
available, the borrowed money, if paid into the principal’s ac- 
count or applied for his benefit will clearly be money, which the 
principal was not entitled to retain, and the fact or possibility 





1. (1894) 2 Q.B. 40. 2. (1906) 1 K.B. 103. 
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of a. subsequent misappropriation by the agent cannot affect 
the.lender’s remedies; Bannatyne v. MacIver!. On p. 334 of 
his book on Quasi-Contracts, Mr. Keener refers to one case in 
which misappropriation by the agent may afford a defence to 
the principal against the lender’s claim, that is, where the agent 
pays the borrowed money into the principal’s account and then 
draws it out and misappropriates it, without utilising it for the 
principal’s benefit. That observation has no application toa 
claim which is founded on the actual application of the plain- 
tiffs moneys to the principal’s benefit. 

Mr. Sastri next contended that in India the creditor’s right 
against the principal must be limited-to the cases provided for 
in the Contract Act; but the equitable rule was recognised and 
followed in this country in Suppayya Pattar v. Hajee Ahmed 
Sait?, Heramba Chandra Pal Chowdhury v. Kasi Nath Sukuls, 
Ghasiram v. Raja Mohan Bikram Shat and T. R. Pratt, Lid. v. 
E. D. Sassoon &Co.5 There is no justification for the conten- 
tion that equitable claims are excluded by the Contract Act. If 
necessary, the creditor’s claim in a case of this kind may be 
rested on S. 64 or S. 70 of the Contract Act. 

It was next contended on behalf of the first defendant 
that a claim on this alternative footing must be held to be 
barred by limitation, as plaintiff should be deemed to have had 
a separate cause of action each. time the moneys advanced by 
him were utilised for the first defendant’s benefit and the suit 
was instituted more than 3 years after the last of such 
advances, It is not necessary for the purposes of this case to 
decide whether a claim of this kind will be governed by the 
3 years rule of limitation or will be governed by Art. 120 and 
what will be the starting point of limitation. Even according 
to the principle suggested by first defendant’s learned Counsel, 
the plaintiff had a subsisting claim against the first defendant 
on 28th October, 1929, and on that date the amount so due 
was treated as advance under Ex. TT. An agreement like that 
for the sale of tea was within the second defendant’s power 
and from the date of Ex. TT. Plaintiff was not, on the principle 
of Bassu Kuar v. Dhum Singh, entitled to recover the money 





1. (1906) 1 K. B. 103 at 111. 2. (1915) M.W.N, 761. 
3. (1905) 1C.L.J. 199. 4, (1907) 6 C.L.J. 639. 
5 (1935) LL.R. 60 Bom. 326: A.LR. 1936 Bom. 62 at 66 and 87. 
6, (1888) L.R; 15 LA, 211: LL.R. 11 All, 47 (P.C,). 
88 
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till the consideration failed by reason of the third defendant’s 
repudiation of Ex. TT. The suit has been filed within 3 years 
of the date of this repudiation. 


Lastly Mr. Sastri contended that as the plaintiff had 
obtained a decree agairist the agent, he could not seek to hold 
the principal jointly liable. Firm of R. M. K. R. M. v. Firm 
of M. R. M.V. L.1 relied on by him in this connection has no 
application here; because, that decision related to the maintain- 
ability of a subsequent suit against the principal after a decree 
had been obtained against the agent in a previous suit. Notwith- 
standing the opinion expressed by Coutts-Trotter, C.J., in Kutti- 
krishnan Nair v. Appa Nair?, it seems to us also open to ques- 
tion whether in the face of the clear language of S. 233 of the 
Indian Contract Act, we can apply the English rule of alter- 
native liability in this country. Further, even in England, the 
principle of Kendall v. Hamilton’ on which Firm of R. M. K. 
R. M. v. Firm of M. R. M.V. L.i is based will apply only 
when the principal is subsequently sued on the contract of the 
agent. Where, as here, the principal is sought to beheld liable 
on equitable grounds, even the rule in England, as stated by 
Bowstead (Art. 103) seems to be one of joint and several 
liability of both principal and agent. 


Jt remains to determine the amount which, on this alter- 
native ground, the plaintiff will be entitled to recover from the 
first defendant. The lower Court has not given any finding 
on this point, in the view that it took of the law. The oral 
evidence adduced on the plaintiff’s side only proves in a general 
way that moneys borrowed from the plaintiff used to be appli- 
ed by the second defendant or under his directions for the 
benefit of the first defendant. The amount thus applied must 
be fixed only with reference to the accounts produced on both 
sides. The Commissioner who examined the accounts states 
(in Table D of Ex. OOO) that out of the plaintiff’s advances 
to the second defendant, Rs, 21,199-6-1 could be traced in the 
accounts kept by the second defendant and Rs. 8,956-2-0 could 
be “doubtfully traced”. In Table E, he shows that from the 
second defendant’s books only Rs. 17,874-8-3 could be traced 
to have been repaid to the plaintiff. In Table F the Commis- 





1. (1926) A.C. 761, 2. (1926) 51.M.L.J. 311: I.L.R. 49 Mad. 900. 
3. (1879) 4 A.C. 504, . 
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sioner shows that the Rs. 21,199-6-1 have been used for the 
purposes of the estate; and he adds that the sum of 
Rs. 8,956-2-0 ‘may be presumed to have been spent on the 
estate’. It is conceded on behalf of the appellant that in so far 
as the claim against the first defendant is not on the contract 
itself but only for the restoration of the benefit enjoyed by 
him, plaintiff is not entitled to discount or interest as per terms 
of the contract between him and the second defendant. 
Whether he will be entitled to interest on grounds of equity 
and if so, at what rate and for what period, may be left to be 
determined after the return of the finding we propose to call 
for. 

Both parties also agree that the plaintiff must give credit 
to the first defendant for all sums that he has received from 
the second defendant in repayment of the advances comprised 
in the present claim (see Keener, p. 281). Mr. Sastri contends 
that as the plaintiff admits receipt of about Rs. 61,000 there is 
nothing more that he could claim from the first defendant if 
(as per the Commissioner’s report) only about Rs. 30,000 
(Rs. 21,199 plus Rs. 8,956) could at best have been spent on 
his estate. Mr. Srinivasa Atyangar rightly points out that?the 
plaintiff’s admission was made on the footing that more than 
Rs. 70,000 had been advanced and if, on the strength of the 
second defendant’s accounts, only a smaller sum is to be held 
to have been applied for first defendant’s benefit, the first 
defendant cannot ignore those accounts when it comes to the 
question of repayment and contend that all the Rs. 61,000 
repaid by the second defendant to the plaintiff should be deem- 
ed to have been paid out of the first defendani’s funds. The 
first defendant must either rely on the plaintiff’s accounts and 
admissions as a whole or prove the extentof repayment by other 
evidence. 


At one stage, we were inclined to adopt the figures given 
in the Commissioner’s Tables D, E and F and pass a decree 
here on their basis, particularly in view of the fact that in the 
objections filed on behalf of the first defendant to that report 
no specific objection has been taken to these figures or to the 
Commissioner’s remarks relating to them; but the objection 
statement does in a way question the correctness of the 
Commissioner’s method and of his figures. As the Commis- 
sioner’s report has left a large sum as ‘doubtful’ and his view 
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as to its application is stated only as a matter of presumption, 
we have thought it more satisfactory to ask the lower Court to: 
examine the accounts and the other evidence in the case and 
submit a finding as to (1) How much of the amounts advanc- 


ed by the plaintiff to the second defendant between August, 


1927, and October, 1929, was paid by the latter into the first 
defendant’s account or applied for the benefit of the first 
defendant or of the estate of which the first defendant was 
executor, (2) What amounts have been repaid by the second 
defendant to the plaintiff out of the funds of the first defen- 
dant or of the estate. We may add that though, as we have 
already held, the mere possession by the second defendant of 
funds of the first defendant or of the estate at the time of any 
borrowing from the plaintiff will not as a matter of law affect 
thé plaintiff’s right of recovery, such possession of funds will 
be a relevant factito be taken into consideration in deciding 
whether any particular item of expenditure was in fact met. 
out of the plaintiff’s advances or out of moneys belonging to. 
the first defendant or to the estate. We leaveit to the lower 
Court to determine whether it is necessary to obtain a fresh 
report from the same or from another Commissioner.- Finding 


. tobe submitted before the 31st July, 1937. Ten days for 


objections. 

[In pursuance of the above order, the lower Court submit- 
ted a finding that out of plaintiff’s advances Rs. 31,907 had 
been applied for the benefit of the estate and that plaintiff had 
been repaid Rs. 18,996 from the first defendant’s estate. 
Objections were filed to this finding by the respondent that the 
value of tea supplied by the estate to the plaintiff should also. 
be treated as having been repaid by the estate to the plaintiff. 
Their Lordships accepted this contention and in the end found 
that the plaintiff had been repaid from out of the estate funds. 
and tea, more than Rs. 31,907 advanced by him and spent on 
the estate and accordingly dismissed the appeal.—Reporter’s 
note. 

The judgment on return of finding is omitted from this. 
report. ] 


S. V. V. i —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Wapsworta. 


Adoor Arunachalam Chetty .. Appellant* (Plaintiff) 
v. 
Konjiti Seshiah Chetty and another .. Respondents (Defen- 
dants). . 


Hindu Widows Remarriage Act (XV of 1856), $.2—Property of hus- 
band—Settlement of widow's right to maintenance—Execution of promissory 
note by coparceners to her uncle as guardian—Ratification by widow—Suit on 
promissory note—Remarriage if provides a defence to the suit-—Widow if 
necessary party to suit, 


The coparceners of the deceased husband of a Hindu widow settled 
with her maternal uncle as her guardian her claim to maintenance during all 
her lifetime ata fixed sum in satisfaction of which a promissory note was 
executed by them to the uncle as her guardian. A release deed was executed 
on behalf of the widow, which put an end to any interest which she might 
have in the property of her deceased husband. Subsequently the widow 
ratified the action of her guardian. A suit was filed for the balance due under 
the promissory note. After the filing of the suit, the widow remarried, and 
it was contended that by virtue of 5.2 of the Hindu Widows Remarriage 
Act, the widow having remarried forfeited her claim to maintenance and as 
such the balance due under the promissory note cannot be claimed. 

Held, (1) that though the widow was a beneficiary under the arrange- 
ment, she need not be made a party to the suit. 

(2) That the debt due by the coparceners could not be treated as an in- 
terest in the property of the deceased husband which the widow could claim 
within the meaning of S. 2 ofthe Hindu Widows Remarriage Act. So the 
defendants could not repudiate the debt, though the possibility of the remar- 
riage was not actually visualized by them at the time of the arrangement. 

Appeal against the decree of the District Court, Nellore, 
in Appeal Suit No. 77 of 1934, preferred against the decree of 
the Court of the District Munsiff of Nellore in Original Suit 
No. 670 of 1933. 


C. Vasudevan and Bhagavat for Appellant. 

M. S. Ramachandra Rao for Respondents. 

The Court delivered the following 

Jupement.—The plaintiff sued on a promissory note which 
was executed in circumstances about which there is no dispute. 
The plaintiff is the maternal uncle of a child widow and was 
acting as her guardian after the death of her husband. In that 
capacity, he opened negotiations with the coparceners of the 
deceased husband of the widow and there was an arbitration 
anda series of documents came into existence on the same 
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date. The plaintiff as guardian of the widow executed a 
release deed Ex. II. It recites that in consideration of the 
execution of a promissory note for Rs. 2,500 in favour of the 
plaintiff, a fixed amount in lieu of maintenance payable to the 
widow during all her life time, she surrenders her rights in the 
estate of her husband’s coparceners and renounces all claims 
which she might have as a result of any change of circum- 
stances, etc., and releases her right to maintenance. On the 
same date, there is Ex. I which is a deed of indemnity execut- 
ed by the plaintiff. It recites the receipt of Rs. 2,500 in the 
shape of a promissory note, undertakes to get the widow to 
ratify the release deed as soon as she attains her majority and 
to hold the defendants blameless in the event of any claim by 
her. On the same date we have also Ex. A, the suit promis- 
sory note, executed by the defendants in favour of the plaintiff, 
which recites, “We agreed to pay you the sum of Rs. 2,500 
being the maintenance amount for the widow”. On this pro- 
missory note, there is an endorsement of payment of Rs. 1,250. 
The suit for the balance due on the promissory note was 
presented on 24th July, 1933. On the 9th September, 1933, 
after the filing of the suit, the widow executed Ex. B, in which 
she ratifies the action of her guardian in releasing her main“ 
tenance right as the plaintiff had undertaken in Ex. I that she 
should ratify his action. On 14th September, 1933, the widow 
remarried. 

It is not now contended that the suit by the promisee 
under Ex. A is incompetent because of the absence from the 
array of parties of the widow who is the beneficiary under the 
arrangement whereby the promissory note came into existence. 
Such a contention would clearly be untenable. It is however 
contended that the District Judge was right in holding that by 
virtue of the provisions of S. 2 of the Hindu Widows Re- 
marriage Act, the widow having by her marriage forfeited her 
right to maintenance from her husband’s estate, the balance 
due under the promissory note executed in lieu of maintenance 
to the plaintiff cannot be claimed. The relevant words of 
S. 2 of the Hindu Widows Remarriage Act are as follows :— 

“All rights and interests which any widow may have in her deceased 


husband’s property by way of maintenance... . . shall upon her 
remarriage cease and determine as if she had then died.” 


It is contended that the claim for the unpaid amount due 
under this promissory note is in fact a right to claim main- 
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tenance out of the property of the deceased husband. It seems 
to me that this contention is unreasonable on the facts of the 
case. On the date of Ex. A, there was, in my opinion, a 
complete settlement of the widow's claim to maintenance for 
all time and a composition whereby in lieu of an uncertain 
liability for-a recurring payment towards maintenance, the 
defendants executed a promissory note foralump sum. The 
nature of this transaction can be seen from the nature of the 
release deed executed on behalf of the widow Ex. Il; which 
expressly puts an end to any interest which the widow might 
have in the property of her deceased husband in consideration 
of a payment which is treated as having already been made by 
the execution of the promissory note; that is to say, there is 
a completed contract whereby the coparceners of the deceased 
husband, taking into consideration the uncertainty of the 
future claims which the widow might make, compounded for 
those claims by a fixed sum which was treated as having been 
paid by the substitution for the actual payment of a promissory 
note executed by the defendarits to the uncle of the widow. 
When once this promissory note and this discharge document 
have been executed, the widow no longer has any interest in 
her husband’s estate. She has taken in substitution therefor 
a claim against her uncle to the proceeds of the promissory 
note debt due by the defendants to the plaintiff, the uncle. I 
fail to see how this debt due by the defendants to the plaintiff 
can be treated as an interest in the property of the deceased 
husband which the widow can claim. The widow could not 
sue on this promissory note nor could she claim anything from 
her husband’s coparceners, her right would be to sue the pre- 
sent plaintiff. Looking at the words of the Act, it is clear the 
position of the widow on remarriage is that she has no more 
rights in her husband’s property than she would have if she 
had died on the date when she remarried. Could it for a 
moment be contended, that if this lady had died instead of 
remarrying, her death would have provided a defence to the 
suit on the promissory note by the plaintiff? Quite clearly, it 
could not. When this promissory note debt was incurred, it 
was incurred in lieu of the cash payment which was the consi- 
deration for the release deed executed on behalf of the widow. 
That cash payment was in fact a composition for a recurring 


claim which might conceivably endure for seventy years or 
more, or might on the other hand be terminated in a short 
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space of time by various circumstances, one of which might be 
the untimely death'of the widow. It may be that the defen- 
dants did not actually visualize the possibility of the widow's 
remarriage, but it may be taken that they agreed to the payment 
ofa cash sum in lieu. of an uncertain claim which might be 
affected by various contingencies, for example, a change in the 
circumstances of the family or a lapse into unchastity of the 
claimant. It is not, to my mind, open to them to say, 


“There is one contingency which we overlooked in agreeing to this pay- 
ment and that is the contingency of the widow’s remarriage.” 


Neither on the strict letter of the Act nor in equity, have 
the defendants, to:my mind, the right to repudiate this debt. 

I therefore allow the appeal and restore the decree of the 
learned District Munsiff with costs in the first appellate Court 
and in this Court. : 

S. V. V. 


l 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present ;—Mr. JUSTICE VENKATASUBBA Rao AND MR. 
JUSTICE VENKATARAMANA Rao. 





Appeal allowed. 


T. S. Swaminatha Odayar, lately a 
minor by guardian Meenakshi Achi 
but now declared a major and 
guardian on record discharged— 
vide Order dated 26th November, 

1936, on C.M.P. No. 4763 0f 1936.. Appellant* (6th Res- 
pondent 6th Defen- 
dant) 

U. 

T. S. Gopalaswami Odayar and 
others i Respondents (Defen- 
dants). 

Hindu Law—Joint family—Suit for partition and possession—Effect of 
filing of written statement—Manager—Liability to account—Principles appli- 
cable—Civil Procedure Code (V of 1908), O.20, rr. 12 and 18—-Suit for parti- 
tion and possession--Preliminary decree silent regarding mesne profits— 
Award of mesne profits by final decree—Permussibility. 

Where a written statement filed in a suit for partition and possession 
contains an expression of a fixed desire to. separate, it may he taken to effect 
a separation in the sme manner as, a plaint ina partition suit does; thus the’ 








. * Appeal No. 60 of 1933and > 0 0s "9th May, 1938,” 
C. M P. No. 5202 of 1937. E ey 
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written statement may be evidence of severance among the members inter se 
of the sub-family who constitute the parties to the suit. 


Principles governing division in status‘of members‘of Hindu joint 
families stated. 


In the absence of fraud or other improper conduct the only account the 
manager of a Hindu joint family is liable to render is as to the existing state 
of the property divisible and the enquiry directed by the Court must be in the 
manner usually adopted for the discovery of what the family property in fact 
consists of. 


Mayne’s Hindu Law, 9th Edition, page 470, relied on. 


The Civil Procedure Code has not expressly laid down any procedure in 
regard to a composite action for partition and possession and in such a case 
the Court may pass a final decree for mesne profits even if it was not 
preceded by a preliminary decree relating to them. The mere fact that the 
preliminary decree for partition was silent as, to the claim for mesne profits 
does not preclude the parties from applying or the Court from awarding 
mesne profits by its final decree; and this is specially so where the party 
liable has in the course of the suit undertaken to pay mesne profits to the 
successtul party. 


Appeal against the final decree of the Court of the 
Subordinate Judge of Kumbakonam, dated the 26th day of 
September, 1932, and made in I. A. No. 695 of 1930 in O. S. 
No. 22 of 1934. 


V. Radhakrishnayya, R. Gopalaswami Aiyangar and 
S. Ramanuja Atyangar for Appellant. . 


T. R. Venkatarama Sastri, K. Bashyam Aiyangar, V.C. 
Viraraghavachari, N. A. Krishna Aiyar, K. S. Desikan, T. R. 
Srinivasa Aiyangar, S, Venkatesa Aiyangar, S. R. Subramania 
Aiyar, P. R. Ganapathi Aiyar, N. K. Ananthapadmanabhan, 
R. Visvanatha Aiyar, S. Thiyagarajan, A.V. Viswanatha S astri, 
R. Rajagopala Aiyangar, K. S. Sankara Aiyar, S. Sankara Aiyar 
and T. Krishnaswami Aiyangar for Respondents. 


This appeal having stood over for consideration, on 6th 
May, 1937, the Court (Venkatasubba Rao and Cornish, JJ.) 
delivered the following 


: JupcMEentT. Venkatasubba Rao, J.—For a proper under- 
standing of the contentions raised, it is necessary first to 
follow closely the pedigree given below and secondly to glance 
at some of the main’ conclusions arrived at the previous 


stages of this unfortunate and protracted litigation. 
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(2) Sinmi Odayar 

7 (died) 

(5) Sendalangara 
(died) 


í | 
(6) Adopted son 
Sivavadivelu 
Odayar 
(died) 


(7) Kaalukad 


Odayar (Plaintiff). 


sat? et 


| 
` (8) Kuppu 


į 


h Q) peo ODAYAR. 


| 
,. ©) Snoring Odayar 
Í 
| 


,Odayar, ` Odayar 
(died) (died) 
(10) F Balasubra- No issue. 


mania „Odayat, 


` (9) Muthu 


[1938 


i l 
(4) Ramu Odayar 


_ (11) Samu Odayar 





, l. 
(12) Ayyadurai 
Odayar (died) 


veli Odayar 


| | | 
aaj Singara- (14) Sivaswami (15) Sivevadi- (16) Gopala- 
Odayar (died) velu Odayar 


swami 


(died) Odayar 
| i -adopted by (Deft. 1) 
i . No.5. ° | 
= (25) Widow (26) Vijaya- 
{ | Purnananthachi raghunatha 
(17) Bala- (18) Bala- (Deft. 9) Odayar 
guruswami krishna ‘ 7 (Deft. 2). 
Odayar Odayar f 
(Deft. 3) (Deft. 4). 
(22) Ayyadurai | 7 * j pode ate 
(Deft. 8). : 





To 
a9 Ven- (20) Swami- G1) Male 


kata- nathan child 
raman (Deft. 3) (Deft. 7). 
Weft. 5). . (adopted: by: 
i Singaravelu 
Ougan: 





foe a rs 

V (20) Adopted son 
Swaminathan 
(Deft. 6), 


(23) Sornasundara Odayar 
(died) - 
| 
(24) Widow Gowri Achi 
(Deft. 10). 

Se will be well to mention at the outset that when the 
present partition suit (out of which these appeals including: 
the memoranda of objections arise) was commenced two- 
decades. back, the family with, which we are concerned was. 
possessed of considerable, „wealth; but its position has during: 
the „pendency, of this litigation so declined, that its members,. 
all. but. the” sixth defendant, have either . been obliged to be: 
adjudicated insolvents, or-to, enter into arrangements: with their: 
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creditors. The result is, that the parties, excepting the sixth 
defendant (the appellant) who is still solvent, have ceased to 
possess any personal interest, the rights of the plaintiff and the 
third defendant having passed to the Official Receiver of West 
Tanjore, of the fourth defendant, to the Official Assignee of 
Madras, and of defendants 1 and 2, to trustees appointed under 
a composition deed. They have all been brought on the record, 
but it will be convenient to this judgment to refer to the 
original parties and not to their representatives. 

From the pedigree above, it will be seen that the family 
consisted of three main branches: those of Sinnu, Subramania 
and Ramu. In 1895 an arrangement was entered into (by 
means of a deed marked Ex. A) consequent upon certain 
disputes that arose in the family. Balasubramania (No. 10 in 
the pedigree) separated from the remainder of the family, his 
share having been ascertained and allotted to him. It was 
agreed that the other members should continue to live jointly, 
their shares, however, having been defined on a basis agreed to 
by the parties, widely different however, from those they would 
be entitled to, under the law. One of the disputes that was set 
at rest by the deed, related to the status of Sivavadivelu (No. 6 
in the pedigree) the plaintiff’s father. He claimed to be the 
adopted son of Sendalangara and under the family arrangement 
that claim was recognised; but his share was fixed (and this is 
important) as though there had been no adoption and he 
continued to occupy his natural place in the family as Samu 


Odayar’s son. 

Then the next event of importance happened in the year 
1917, when Singaravelu (No. 13 in the pedigree) probably 
the most prominent member of the family then, adopted 
Swaminatha (the 6th defendant and the appellant before us) 
the natural born son of Balaguruswami. But for this adoption, 
asthe pedigree will show, Singaravelu’s branch would upon his 
death become extinct and its effect therefore would be to 
diminish the quantum of the share of defendants 1 and 2in the 
family property. The adoption of Swaminatha was followed by 
a notice issued a week later (that is, on 13th May, 1917). It 
was sent by three persons: (1) Singaravelu acting for himself 
and the minor 6thdefendant, (2) Balaguruswami the 3rd defen- 
dant, and(3) Balakrishna the 4th defendant, and was addressed 
to the Ist and 2nd defendants and the. plaintiff. That notice 
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amounted to a declaration on the part of those that sent it, of 
their intention to divide from the rest of the family. Within a 
fortnight thereafter (that is, on 31st May, 1917) Singaravelu 
died. These three events which quickly followed each other, 
that is, the 6th defendant’s adoption, the issuing of the notice 
and the death of Singaravelu, led, as might be expected, to 
dissensions and disputes among the parties. The next 
important event which intensified the ill-feeling between the 
parties, was the granting of certain leases, to which reference 
will be made, by the 3rd defendant on the 26th July, 1919. 
The result of it was, that the present suit was filed in August, 
1919, and on an application made immediately, a receiver was 
appointed on the 26th April, 1920, who took charge of the 
propertieson the Ist June of that year and remained in posses- 
sion till 1931. The institution of the suit was preceded by a 
scramble for possession in certain magisterial proceedings, to 
which we do not propose to refer here in any detail. 


In the suit, several contentions were raised. To begin 
with, the plaintiff (who, it may be remarked, had not even 
been born in 1895) repudiated the validity of the family 
arrangement made in that year, attacked the allotment under 
which his father was given only a fifth share, and claimed, 
in virtue of his representing one of the two main surviving 
branches, a half share in the family property. Another con- 
tention related to the adoption of the 6th defendant, which 
defendants 1 and 2 attacked. A further issue was raised, 
namely, granting that the plaintiff was bound by the deed of 
1895, did it alter the status of the family into one of severance? 
Then finally, the question was raised whether the leases 
granted by the 3rd defendant were binding upon the other 
members of the family. The Subordinate Judge who delivered 
his preliminary judgment on the 25th October, 1924, found 
that the arrangement of 1895 was binding upon the plaintiff, 
that it effected a disruption of the joint family, that the 6th 
defendant was validly adopted by Singaravelu and that the 
leases granted by the 3rd defendant were fraudulent and 
nominal. Pursuant to his findings, as to the binding character 
of the family arrangement and its legal effect, he held, adopting 
the allotment agreed to under the deed of 1895, that (1) the 
plaintiff, (2) the 1st and 2nd defendants, (3) the 3rd and 4th 
defendants together with their male issue, (4) the 6th defen- 
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dant, and (5) the 9th defendant Sivaswami’s widow as 
representing his branch, were entitled each to a fifth share in 
the family estate. The parties at the trial ranged themselves 
mainly into three groups represented by (1) the plaintiff, (2) 
defendants 1 and 2, and (3) defendants 3 to 8. The effect of 
the notice issued before the suit to which reference has been 
made, was to sever the group of defendants 3 to 8 from the 
other two groups. The institution of the suit produced the 
further result of dividing the plaintiff from each of the two 
remaining groups. In other words, the combined effect of the 
notice and the filing of the suit was to split the family into the 
three groups mentioned above, each becoming divided in status 
from the remaining two. 


The learned trial Judge in his decree treated the 6th 
defendant as having become divided from the other members 
of his sub-group and accordingly allotted to him, as above 
mentioned, a separate } th share; but in the directions he gave 
as to accounting, he treated the entire group as a single entity, 
without recognising the 6th defendant’s status as a separated 
member, making the whole sub-group liable as one unit for 
certain amounts. 


Appeals were filed against the Subordinate Judge’s 
judgment. The High Court in 1930 confirmed his findings on 
all the main issues excepting one. The learned Chief Justice 
and Curgenven, J. (who heard the appeals) held that the 
plaintiff was bound by the deed of 1895, that the 6th defendant 
became Singaravelu’s son by adoption and that the leases 
granted by the 3rd defendant were fraudulent and nominal. 
But differing from the trial Judge, they held that the legal 
effect of the deed mentioned above was not to produce a 
disruption of the joint family and gave effect to that view, by 
negativing the claim to a share of Sivaswami’s widow (the 9th 
defendant) and dividing the jth share allotted to her by the 
trial Court among the other members of Ramu’s main branch. 
Vide Ramabhadra Odayar v. Gopalaswami Odayar! where this 
case has been reported. It must be mentioned here that during 
the pendency of the appeals in the High Court, the plaintiff 
and the 3rd and 4th defendants were adjudicated insolvents; 
but what concerns usin this connection is the insolvency of the 





1. (1930) 59 M.L.J. 782: LL.R. 54 Mad, 269. 
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3rd and the 4th defendants. In the decree passed by the High 
Court, by reason of their adjudication the 3rd defendant was 
Separated from'the 4th and they were allotted distinct shares. 
One further matter, to which we may conveniently here refer, 
is the fact that-till the 3rd defendant’s adjudication and for 
sometime thereafter, it was he‘that represented the minor 6th 
defendant, his nattiral born son; but from the 28th April; 1926, 
Meenakshi, the 3rd defendant’s wife, acted for the minor as 
his guardian ad litem in all the subsequent proceedings. The 


‘shares as varied by the High Court were as follows :— 


Plaintiff My th. 
Defendants 1 to 2 pe y ” Aths. 
Defendant 6 vis ~ Aths. 
Defendant 3 and his sons .. idsths a 
Defendant 4 and hisson ..  .dsths } isths. 


It remains to add that there was an appeal filed to His 
Majesty in Council by the 9th defendant, whose claim to a 
share was, as observed above, negatived by the High Court. 


‘The Judicial Committee dismissed her appeal in 1936, 


upholding the High Court’s view of the legal effect of the 


‘family settlement:of 1895. . Vide Purnananthachi v.” Gopala- 


swami Odayar! where this decision has been reported: In the 


thedntime, in pursuance; of the High Court’s decree, the case 


was remitted to the lower Court witha, view to a final partition 
décree being passed. The Subordinate Judge went into various 
matters recorded ‘findings on them and in accordance therewith 
passed a final decree on ‘the 26th September, 1932. The 6th 


defendant has filed the present appeal, impeaching that decree 


in various respects and several other parties have filed cross- 
‘appeals. f l ar 
We have so'far briefly set forth by way of introduction 
the previous history of this litigation and noted some material 
dates, with a view to make the contentions raised now intelligi- 


‘ble. . The first and the most important of them is that raised 





on behalf of the l6th defendant (the appellant), for whom it 
is contended, that: he became severed from the other members 
of his sub- family, when certain written statements in the ‘case 
were filed. ‘The! ‘importance of this contention liés in this: by 
‘reason of the’ | finding- that the’ leases granted by the 
third defendant, were shain and dishonest, ‘his group con- 





- (1936) ILMLJ. 554; L.R. 63.1.4, 436 (P.C.). 
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sisting of defendants 3to 8 was collectively held responsible 
for such a large sum as Rs. 1,84,000 odd. This subsi- 
diary group consists of three branches, those of the third, 
the fourth and the sixth defendants. If it could be shown 
that during the period when the third defendant incurred this 
liability, the sixth defendant had become separated in estate, 
the latter could with success contend that no portion of it 
should be thrown upon him. It may be mentioned that the 
fourth defendant puts forward a similar contention and urges 
that on the date of the written statements, and by reason of 
them, he also became severed from the third. Some question 
has been raised as to what the effect of the finding is, whether 
the Court should be deemed to have held that the leases are 
fraudulent or merely nominal, the suggestion being that in the 
former case, the transactions being affected by fraud, would in 
no event (that is to say, whether or not there was a severance), 
be binding upon the other members of thé sub-family. But 
we do not think this argument need detain us. We have been 
referred to the relevant passages in the judgments both of the 
Sub-Court and of the High Court, and there can be no doubt 
that what was decided on the former occasion, was, that the 
leases were sham and that it was the 3rd defendant, that 
retained effective control over the lands, through the pretended 
leases. The lands no doubt ostensibly passed under the 
leases to certain third parties, who, however, by reason of the 
findings, must now be held to be mere dummies or the creatures 
of the third defendant. The leases were granted, as already 
mentioned, in July, 1919, and were to enure for a period of 
five years. The receiver that was appointed in the suit in 1920, 
was merely permitted to collect from the nominal lessees the 
rents reserved and was not allowed to take physical possession 
of the lands. The complaint was that the lands had been leased 
for unduly low rents, and by the preliminary judgment passed, 
the sub-group in question was held accountable for Rs. 1,84,000 
odd (the sum mentioned above), that is, the difference between 
what might be described as proper or normal rents on the one 
hand and the stipulated rents under the bogus lease deeds on 
the other. The leases having been. granted on the eve of the 
action, it will be seen that the entire liability was incurred 
under this heading during the pendency of this litigation. We 
are now concerned with three. written’ statements : those filed 
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by the third defendant's branch, the fourth defendant’s branch 
and the sixth defendant, all bearing the date, the 6th of March, 
1920. The major portion of the liability, the dates given above 
will show, was incurred subsequent to this date and it would 
therefore be in the interests of the fourth and the sixth defen- 
dants to contend, ‘as mentioned above, that on the date of, and 
by reason of, those written statements, they became separated 
in interest from the third defendant. 


This brings us to the question referred to above, namely, 
did the written statements, as contended by the fourth and 
sixth defendants, effect a severance of the joint status as 
among the members inter se of this sub-family? Now, there 
are these doctrines of Hindu law which have been established 
by authority. First, there may be a division of rights leading 
to a disruption of the joint status, although the physical 
division of the property may be postponed (Appovier’s case).1 
From a definition or fixation of shares, an intention to divide 
may be legitimately inferred, as according to the true constitu- 
tion of a Hindu family, no member, whileit remains undivided 
can predicate of the property that he has a definite share and 
the act of fixing or defining the shares is inconsistent with, 
and repugnant to, this conception. This, we take it, is the 
meaning of the following observation of Sir Shadi Lal in 
Alluri Venkatapathi Raju’s case?: 

“Itis a settled rule that when the members of a family hold the family 
estate in defined shares, they cannot be held to be joint in estate.” 

But the question in each case must be one of intention, 
whether in defining the shares, the parties intended to effect an 
immediate division (vide the observations of Sir W. Colvile 
in Baboo Doorga Pershad v. Mussumat Kundun Koonwar3). 
That the intention is the decisive factor, appears clearly from 
the judgment delivered by Sir John Edge in Palani Ammal’s 
caset. His Lordship observes: 


“But the mere fact that the shares of the coparceners have been 
ascertained does not by itself necessarily lead to an inference that the family 
had separated. There may be reasons other than a contemplated immediate 
separation for ascertaining what the shares of the coparceners on a separa- 
tion would be.” (The italicised portion is important.) 








1. (1866) 11 M.I.A. 75. 

2. (1936) 71 ML). 558: L.R. 63 LA. 397 : LL.R. 1937 Mad. 1 (P.C.), 
3. (1873) L.R. 1 LA. 55. 

4, 0920 48 ML. 83: L.R. 52 LA, 83: LL.R. 48 Mad. 254 (P.C.). 
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The recent decision of the Privy Council (to which reference 
has already been made), which negatived the contention of the 
ninth defendant, puts the matter beyond doubt. His Lordship 
Sir Shadi Lalheld, construing the deed of 1895, that although it 
defined and fixed the shares, it did not effect a separation of 
interests in praesenti. It was held, having regard to the 
intention of the parties, that there was no immediate severance 
of status but that it was postponed to a future date, Purna- 
nanthachi v. Gopalaswami Odayar!, Secondly, there may be a 
division of rights disrupting the whole family, resulting from 
an agreement among all the members; or, there may be a 
severance limited to such member alone that separates; the 
severance following either from an agreement on his part with 
the remaining members or from his individual volition. Even 
where there is such partial severance, produced in either way, 
there may be a division of rights without there being a 
physical division, Bal Krishna v. Ram Krishna? and Kawal 
Nain v. Budh Singhs. Thirdly, in the case of a separation 


resulting from individual volition, it is immaterial, as the very. 


statement shows, whether the co-sharers assent; but the 
separating member must give intimation to them, of his un- 
equivocal desire for separation, either by conduct or by words. 
The institution of a suit for partition by a member, being one 
of the most effective modes of asserting his right to separate, 
leads to his separation from the joint family, from the com- 
mencement of the action, although a decree may be necessary 
for working out the result of the severance (Kawal Nain v. 
Budh Singh3).. Fourthly, the general presumption, in favour 
of every Hindu family being joint, unless the contrary is 
proved, does not continue, if it is established that one member 
has separated with reference to the others. This rule applies 
whether his separation has been brought by an agreement as 
in Balabux v. Rukhmabai4 and Jatti v. Banwari Laid or is the 
result of the communication by him to his co-sharers of his 
individual decision, as in Bal Krishna v. Ram Krishna. The 
suggestion made at the Bar that in the latter class of cases 


1. (1936) 71 M.L.J. 554: L.R. 63 LA. 436 (P.C.). 
2. (1931) 61 M.L.J. 362: L.R. 58 I.A. 220: I.L.R. 53 All. 300 (P.C.). 
3. (1917) 33 M.L.J. 42: L.R. 44 L.A, 159: LL.R. 39 All. 496 (P.C.). 
‘4, (1903) L.R. 30-L.A. 130: L.R. 30 Cal. 725 (P.C.). 
5. (1923) 45.M.L.J. 355: L.R. 50 LA. 192: I.L.R. 4 Lah. 350 (P.C.) 
90 
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this ‘rule does not apply, is opposed to’ the clear trerid of the 
decisions of the Judicial Committee. Among the cases which 
refer to this onus of proof, is Bal Krishna v. Ram-Krishnal 
already referred to. There, the judgment shows that the 
Separation that was found; was one that resulted from indivi- 
dual decision or the-unilateral acton the part of the separating 
member, as is borne out by the following passage: 

“Tt has been concutrently found by both Courts in India that he did so 


intend, and that his intention was communicated to the other co-shdrers, and 
there is ample evidence upon which this conclusion could be based.” 


It is in a case of this sort that Sir George Lowndes, delivering 
the judgment of the Judicial Committee, reaffirmed the rule as 
tothe onus of proof'as above stated: Fifthly, it follows from 
the above rule,’ that there is no presumption, when -one co- 
parcener separates from the others, that the latter remain 
united; an: agreement amongst the remaining members to 
remain joint must be proved like any other fact (per Lord 
Davey in Balabus.v. Rukhmabai2; per Lord Duriedin in Jatti 


v: Banwari Lals, and per Sir Shadi Lal in Alluri Venkatapathi 


Raju v. Dantuluri Venkatanarasimha Rajua. But it is equally 
clear that the separation of one does not automatically involve 
the. separation of the others. (per Sir George Lowndes in 
Bal Krishna v. Ram Krishna! and per Sir John ARGA in Palani 
Ammal’s case5).: 


In the light of these since let us examine whether by 
reason of the written statements referred to above, there has 
been a severance of rights among the members inter se of the sub- 
family in question. As observed already, the combined effect 
of the notice of May, 1917, and the institution of the suit was 
to split this family asa whole into three distinct groups, each 
separated from the remaining two. Asa severance in status 
can result from the filing ofa plaint, it stands to reason that the 
filing of a written statement can produce a similar result, for, the 
instituting of a’suit is, as mentioned above, but an instance of 
the application of ‘the rule ‘that a partition of rights can be 


brought about by an intimation of' an unequivocal desire -to 





| 
1. (1931) 61.M.L.J; 362: LR. 58 I,A .:220 at.225: ILL.R. 53 All. 300 (P. C), 
2. (1903) L.R. 30 I:A. 130: LLR. 30 Cal..725 (P.C.):° 
3. (1923) 45 M.L.J, 355: L.R: 50 LA. 192: LLE.R. 4 Lah. 350 (P. C). 
4, (1936) 71 M.L.J. 558: L.R. 63-I:A. 397 7 LL.R. 1937 Mad. -1 (P.C.). 
5.. (1924) 48 M.L.J. 83: L:R. 52 LA. 83: I:-L.R. 48 Mad.. 254 (P.C.).” 
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separate: ‘Thus, ifi ùpon a proper ‘construction of awritten state- 
ment it contains an expression of such a fixed desire to sever, 
there is no reason why it should not effect a separation in the 
same manner as a plaint in a partition suit does. The question 
then is, on a proper reading of the written statements relied 
upon, can they beheldto contain a clear and unambiguous in- 
dication of a resolve to separate? One of the most important 
questions raised in the suit was that relating to the alleged 
adoption of the 6th defendant by: Singaravelu, and defendants 
1 and 2, as mentioned above, were vitally interested in repudi- 
ating it. In the disputes that preceded the action, it is not 
denied that the adoption was impugned both by the plaintiff 
and the branch of defendants 1 and 2. In the plaint, however, 
this status of the 6th defendant was recognised, for, in truth 
the plaintiff stood neither to gain nor lose by the adoption, the 
persons whom it affected being defendants 1 and 2 alone. In 
their written statements, it may bé mentioned, they repeated 
their denial of the adoption. But this does not really matter, 
for, defendants 3 to 8 had ample notice of the fact that the 
adoption was going to be questioned. It is essential -to bear 
these facts in mind when construing the passages so strongly 
relied on. Turning to the plaint first, the share claimed by the 
plaintiff is'one-half, in which evént he concedes to the 6th 
defendant an one-sixth sharé; in the alternative, he claims for 
himself one-fourth, allotting on this basis, a similar one-fourth 
to the 6th defendant also. Then the plaintiff” in the relief 
portion. goes on to’pray: oe 
“That the shares of the plaintiff and of defendants 1 to 8 be determined.” ‘“ 
There are other prayers which show that ‘what’ the plaintiff 
was demanding was that he should be put in possession of his 
ownshare: What is contended is that the plaintiff ‘is asking 
for a general partition, and for the purpose of the argument 
this. may be conceded. Turning now to the'written statement 
filed on 6th March, 1920, by the sub-family’ consisting of 
defendants 3; 5 and 7 we find that the shares are set out in 
paragraph 13. There a sepatate share is claimed on behalf of 
the 6th defendant in other words, there is an implied assertion 
that the 6th defendant’s ‘status’ is that of ani’ adopted son. 
Then, passing to paragraph 25, which is said to contain the 
crucial passage we find in it the following’ averinent : 


“Thé demand foř partition mentioned ‘in: “paragraph 20 bf the ‘plaint is not 
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true. However, these defendants have no objection to the joint family 
properties and liabilities, as they exist at present, being divided and the 
parties allotted their respective shares as set forth above, subject to their 
liabilities. We have always been willing to have this done.” 

This, Mr. Radhakrishnayya strongly contends, amounts to 
a group declaration on the part of defendants 3 to 8 of their 
definite desire to separate. The written statement fled on the 
same date by defendants 4 and 8 need not detain us, as it does 
no more than adopt in its entirety, the statement filed by the 3rd 
defendant and his sons. So does the 6th defendant’s statement 
also adopt it, which was filed on his behalf by the 3rd. This 
last written statement contains the following further 
allegation :— 

“This defendant was duly adopted on 6th May, 1917... . by the late T. 

S. Singaravelu Odayar.... By the said adoption this defendnnt as his. 
adopted son has become entitled to a fourth share in the joint family 
properties.” 

It is contended that there is an unambiguous intimation of 
a desire to separate on the part of each of the three sub- 
branches. With this contention we are totally unable to agree. 
In the first place, the desire expressed is not to effect an 
immediate severance, the, parties contemplating a division in 
future to be made by the Court. Secondly, what is expressed 
is not a fixed and unalterable desire to separate, the expression 
used being “The defendants have no objection to the family 
being divided”. Does this convey a fixed determination to 
separate? Is there a clear, definite, unequivocal intimation of 
such a desire? On the contrary, the plain meaning of the 
words is that the parties leave it to the Court to effect or not, 
as its option, an inter se division. We must therefore disallow 
this contention. 


Then Mr. Radhakrishnayya advances an alternative 
contention, that from the three written statements taken 
together, ought to be inferred an agreement to separate. This 
argument is mainly based upon his contention that the shares. 
have been defined and fixed. Granting that this has been done, 
what is the consensus which these three statements evidence? 
What is asserted is, that “the parties have no objection” to a 
division being made on the basis of the declared shares.. 
Supposing that the Court does not uphold the adoption and 
treat the 6th defendant as belonging to his natural branch— 
what then?, The agreement is thus conditional on the Court 
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ultimately accepting the shares as enumerated by themselves. 
The words are perfectly explicit—not that that a partition 
absolute and definite is desired but a partition on an uncertain 
and asserted basis. Nor is this all. The shares have not been 
defined with a view to a severance to be effected in praesenti 
and the words of Sir John Edge in Palani Ammal’s case! may 
be appropriately again quoted here: 

“There may be reasons other than a contemplated immediate separation 


for ascertaining what the shares of the coparceners ona separation would 
be,” ` 


In order to put forward the 6th defendant's adoption, it 
was necessary to state what his share would be, and for 
specifying his share, the shares of all the others had to be 
mentioned. The object therefore of the parties in enumerating 
the shares was not to produce an immediate division, but to 
safeguard their rights, by putting forward, in as clear a 
manner as possible, their claim based on the 6th defendant’s 
adoption. Further, as Mr. Venkatarama Sastri rightly contends, 
how can a two-sided or a three-sided agreement result from 
unilateral declarations, each of which, taken by itself, is 
wanting in definiteness and is thus inadequate? We must 
therefore disagree with this alternative contention also. 

In the result, we must hold, that there was no division in 
status between the 6th defendant and the other members of 
this group until the date of the preliminary decree made in the 
suit. Similarly, we must hold that the 3rd and the 4th defend- 
ants became divided inter se, only on the date when the High 
Court decree was passed. 

Having disposed of the most important legal contention 
put forward, we now proceed to deal with the other grounds 
urged. By the preliminary decree, an enquiry was directed, 
from Singaravelu’s death, as being roughly the date of the 
disruption of the joint status. The main lines of accounting 
were decided by that decreé, which also determined that (1) 
the plaintiff, (2) defendants 1 and 2 together, and(3) defen- 
dants 3 to 8 collectively, were accountable to the general estate 
for certain monies. As already stated, the liability of the last 
mentioned group in relation to the other parties has not been 
disputed here. From our finding that they remained united 
till the date of the preliminary decree, it further follows that 
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1, (1924) 48 M.L.J. 83: L.R. 52 LA. 83: LL.R. 48 Mad. 254 (P.C.). 
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as between: the members of the group inter se, each is liable in 
proportion to his share. These remarks are specially. made 
with reference to the adjudged liability of this group for the 
income of the lands covered by the bogus ‘lease deeds. It is 
now contended in appeal that the Subordinate Judge, who 
passed the final decree, adopted a wrong mode for ascertaining 
the actual amount due. In our opinion, this contention is. 
well-founded. He had to find what the difference was, between 
the actual yield of the lands, and what the receiver in fact 


‘realised from the nominal lessees. As one might expect, direct 


evidénce was wanting and the question was one of approxima- 
tion or the nearest possible estimate. There were two methods 
open to the learned Judge, andthe simple point to decide is, 
which of those two was the sounder one? ‘Certain commis- 
sioners were appointed to eriquire into the probable yield and 
they placed before the Court some theoretical figures. There 
were data of a different kind, which the accounts maintained 
by the receiver furnished. As already mentioned, the lands 
were allowed to be in the possession of the nominal lessees, 
who paid the stipulated rents to the receiver appointed in the 
action. After the five year period for which the leases were 
granted was over, the receiver took possession and let the same 
lands in due course of administration. The accounting period 
in respect of these lands covered seven years, that is, from 
1917 when Singaravelu died to 1924, when the leases expired. 
The receiver’s subsequent possession of the self-same lands was 
of the same duration, that is, from 1924 to 1931. For this last 
mentioned period, indubitable evidence of the actual yield was 
furnished by the receiver’s accounts. The question is, was the 
learned Judge justified in preferring the admittedly speculative 
figures of the Commissioners to the actual figures of the 
receiver? True, everything will be presumed as against a 
wrongdoer, but it does not follow that between two sets of 
available evidence, the Court will prefer that which is admit- 
tedly inferior. Moreover, on the previous occasion, it was by 
reason of the disparity between the stipulated rents and those 
realised by the receiver subsequently that first, the trial Court, 
and then the High Court condemned the leases as nominal. 
This being so, it stands to reason that the figures disclosed by. 


the audited accounts of the receiver (see paragraph 76 of the’ 
judgment under appeal) available here for four years, ‘should 
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be adopted. He was anofficer of Court and his administration 
at any rate in this respect has not been impeached. However, 
even while adopting his accounts, we are prepared to give 
effect to the presumption above referred to. The rent reserved 
under the bogus leases (we refer here tothe rent in kind only) 
is about 10,000 kalams of paddy. According to the Commis- 
sioners’ figures, the yield would be upwards of 17,000 kalams. 
According to the receiver’s accounts it ranged from 15,000 
kalams per year to 8,000 odd kalams. We have decided to 
work out the average figure based on the receiver’s accounts, 
bnt subject to this qualification (on the principle that every 
thing will be presumed as against a wrongdoer), that the 
stipulated yield will be substituted forthe actual yield, in those 
years where the latter happens to be less than the former. 
This in our opinion would be both reasonable and just. 
According to the learned Subordinate Judge, the amount for 
which defendants 3 to 8 are liable is Rs. 1,84,057-3-7 (cf. 
the foot-note at page 128 of the judgment). For this figure 
must be substituted the reduced sum of Rs. 90,470 (the figure 
agreed to by all the parties), arrived at in the manner stated 


above. The 3rd, the 4th and the sixth defendants will be each. 


liable in respect of this amount in accordance with his share 
as found. The sixth defendant alone is the appellant, but 
under O. 41, r. 4, Civil Procedure Code, the decree as will be 
seen, is varied in favour of the entire group consisting of 
defendants 3 to 8. 


It is represented on behalf of the plaintiff and defendants 
1 and 2, that adopting the basis of accounting referred to above, 
we should reduce the amounts for which they have been held 
accountable by the lower Court. They have not questioned the 
amounts by filing separate appeals and we cannot comply with 
their request. 

Here we must notice a contention which was urged in 
respect of this liability. Mr. Gopalaswami Aiyangar, who 
has argued this part of the appeal for the sixth defendant 
contends thus: this liability has arisen from the third defen- 
dant having received or retained more than what this sub- 
family was entitled to. By way of illustration, let us suppose 
that the entire yield was Rs. 15,000. According to the shares 
now determined, the plaintiff and defendants 1 and 2 would be 
entitled to Rs. 7,000 and defendants 3 to 8 to Rs. 8,000. Now, 
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in respect of the Rs. 7,000, that sum should be deemed to bea 
debt due by this branch to the other two branches. In the 
case of a debt (he goes on to argue) it is the duty of the 
manager to show that it is of such a character as to be binding 
upon the entire family (in this case the sub-family consisting 
of defendants 3 to 8); only when that is shown, provision 
must be made for'its payment from the joint family property 
available for partition, otherwise the managing member alone 
should be made to bear it. This, in short, is the learned © 
counsel’s argument, which we must say, in the case of debts, 
is perfectly sound. But the facts here preclude the application 
of that doctrine.. When they are analysed, it will be seen that 
no question of any debt does arise. Even taking the present 
Subordinate Judge’s final figures as correct (the figures as 
revised by us make the case still stronger), the amount 
retained by the third defendant was less than the 8/15ths share 
to which this sub-group was entitled. That this is the result 
of the figures is not disputed and we must hold therefore that 
the principle for which the learned Counsel contends, does not 
apply. In general, the accounts to be taken at a partition is 
simply an enquiry into the existing assets. For mere mis- 
spending, the manager is not liable nor even for extravagance 
or waste, unless it amounts to actual misappropriation. It 
has therefore been held that 

“in the absence of fraud or other improper conduct, the only account the 
manager is liable to render is as to the existing state of the property divisi- 
ble, and the enquiry directed by the Court must be in the manner usually 
adopted for the discovery of what in fact the family property consists of.” 
(Mayne’s Hindu Law, 9th Edition, paragraph 470.) 

No misappropriation or fraud or similar misconduct is here 

alleged against the third defendant and this contention must 
therefore be over-ruled. 


Then the next contention relates to Rs. 7,150 for which 
this group was; held liable on account of certain buildings 
leased (p.1260f the judgment). Here again, the Subordinate 
Judge has fallen into an error. The leases of these buildings 
are not among those impeached as sham or bogus. The period 
of accountability here is from 1917 to 1920. The learned 
Judge preferred here also the Commissioner’s speculative 
figures to the amounts actually stipulated as rents under the 
leases granted.: The bona fides of these leases have not been 
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attacked and, no ground has been, suggested, for discarding the 
evidence. furnished by them. We must therefore substitute 
Rs.'4,967-8-0 (see the review order in the present Documents 
Book, p. 264) for Rs.7,150 awarded by the decree under, appeal 
(see p:,126 of the judgment)... 1... -. ey 

The ‘next: contention: relatés? to:ai sim of Re: 23, 602. 8-0 


for whiċh-; defendants 3 to 8; were :held -liable . on.. account ofi 
cettain leases taken by:the'third defendant.in 1923 (Fasli 1333): 


The facts are these. During the pendency: of the:suit: several 


parties leased from. the receiver.under orders of Court portions 
of the family estate. .The-leases in, question, were -oblained. by, 
the third.defendant.before the ‘passing of the final, decree, that. 
is, before the, joint status of. this, sub-family.. -was. disrupted, 


The Judge’s observation in paragraph 105 of the judgment (it, 


is admitted) is wrong, that the third defendant executed the 
leases both on his own behalf and on behalf. of defendants 4 
and 5; but that really doesnot matter. The question is, are 
the defendants 4 and 6 liable, as the learned Judge has held, 
for the amount payable under the leases? The facts connected 
with this matter are’ such as to, bring into play the doctrine 
contended for by Mr. Gopalaswami Aiyangar, which we have 
already noticed. The taking of.the leases amounted to the 
incurring of a liability.. As though he were a stranger, the 
third defendant obtained leases from the receiver and for the 
rent his liability was that of astranger-debtor. Thus, the rule 
that applies is, that relating to` debts and not to receipt of, or 
participation im, the income. | The question then is, has the 
debt been shown to be of such a nature that.it binds the entire 
sub-family?, In other words,.has it been made out. that pro- 
vision should be made for its payment from. the family funds 
(that is, of the sub-family) before partition? As between the 
manager and-the other members, there is a duty cast on him 
to prove that the debt was incurred for the benefit of the 
family. Not.only’ is such proof wanting here, but there is 
evidence to show_that the taking of the leases was a personal 
actof the third defendant, which far from benefiting the 
family, was calculated. to injure it. The .receiver’s report made 
at the time shows ‘that the third- defendant paid “ruinous”, 
«inflated and abnormal” rents with the indirect object, namely, 
“of driving out the plaintiff and defendants 1 and 2”. The 
learned Judge has, held that this sum of Rs. 23, 602- 8- 0 should 
“or 
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be borne by the third, fourth and sixth defendants in propor- 
tion to their shares. This, for the reasons already stated, is. 
wrong and we must hold that the third defendant is solely 
liable for this sum. 


The next objection relates to certain sums amounting to- 
Rs. 50,089-8-0, While this litigation was pending, the Court 
made orders from time to time directing payments to be made 
from the funds in the hands of the receiver, either to the- 
parties or on their behalf. 

There were three suits 10,12 and 26 of 1920—where 
third parties had obtained decrees by consent against the third, 
fourth and sixth defendants. The decree-holders sought to- 
execute the decrees, but by that time the third and fourth 
defendants had become insolvents. Then on the application 
made on the sixth defendant’s behalf, the Court directed pay-- 
ments to be made to the creditors, from the family funds in 
the receiver’s custody. These, as in the case of other similar 
payments, were made subject to adjustments at the final parti- 
tion. There can be no shadow of doubt that both under the- 
law and in justice, these amounts should be debited against all 
the members of this sub-group; but strangely enough the Sub- 
ordinate Judge, on the curious ground that the payments were 
made at the sixth defendant’s instance (he was then a minor),. 
has made him solely liable for these sums. The fact that the- 
third and fourth defendants had by then been adjudicated 
insolvents, makes no difference whatsoever (vide the decision 
of the Privy Council reported in Sat Narain v. Sri Kishan Dast) 
for, before a partition is effected, provision should be made- 
for payment of the family debts. We must therefore, without 
hesitation, set aside the lower Court’s direction and order that 
this amount should be borne by the third, fourth and sixth. 
defendants according to their shares. The sums which go to- 
make up the Rs. 50,089-8-0 are the following :— 


Rs. 9,457 .. bi p. 146 of the judgment. 
Rs. 2,900 .. (out of Rs, 4 4000) item e p. 147 do; 
Rs. 1,500 .. Cout of Rs. 8,976-9-5) item 3, p. 147 do, 
Rs. 7,500 .. . on item 14, p. 148 do. 
Rs. 7,500 .. s item 15, p. 148 do. 
Rs. 11,820 .. (out wi Rs. 15 320) item 28, p. 148 do. 


To these sums must be added Rs. 6,275 and Rs, 3,137-8.0; 
which by reason of the orders made by the Judge in relation. 


1, (1936) 71 M,.L.J. 812: L,R, 63 IA. 384.3 LLR. 17 Lah. 644 (P.C). 
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to defendants 33 and 35, must be held to have been paid by the 
sixth and fourth defendants, respectively (paragraph 47 of the 
judgment). 


The next objection relates to the concern known as the 
National High School, Mannargudi. The trial Judge in his 
preliminary judgment found that the whole family was 
entitled 


“to a half Share in the premises of the National High School. . 
and inthe properties attached to itandin the right of management of the 
School”. (Paragraph 94.) 


The other moiety belongs to one Ramadurai Aiyar’s 
family. On the previous occasion, it was contended in appeal, 
for the sixth defendant before the High Court, that certain 
debts had been incurred by Singaravelu in the course of 
management and that the trial Judge ought to have given a 
direction that those debts should be borne by all the members 
of the family. Dealing with this, the learned Chief Justice 
observes: 

“Mr. Varadachari (who appeared for defendants 1 and 2) does not 
contend that all the members of the family are not liable for those debts, but 
argues that the point was never put forward and that we have no materials 
here to guide us. With those observations I entirely agree. All that we can 
do, it seems to me, is to say that the matter is left open as we have no 
materials here to enable us to say what debts are binding and what they 
amount to.” 

Among the points formulated on the present occasion by 
the Subordinate Judge for decision, there were two (points 
1 (a) and 14, pages 108 and 110) that specially related to this 
contention. They directly raise the questions: (1) What were 
the amounts spent by the third defendant and Singaravelu? 
and (2) For what amount is each sharer liable? Having 
raised these points, the Subordinate Judge in paragraph 64 of 
his judgment declined to deal with them, on the ground, that 
the High Court had been requested to make a direction in that 
matter but had refused to do so. (See also paragraph 37 of 
the lower Court’s judgment.) We are not prepared to 
construe the High Court’s judgment in this way. It is 
elementary that provision should be made for payment of 
family debts before a family partition is made. When the 
learned Chief Justice observed that the matter was left open, 
all that he could have meant was, that he was not going to give 
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a decision then and there. The appeal on that occasion was 
from the preliminary decree, and there were several matters to 
be gone into, as everybody knew, before the final partition 
decree could be made. Moreover, it would be intolerable after 
all this expense and delay, to drive the parties to a further suit 
for the purpose of this liability being determined. It may not 
be worth the while of the parties to have this case sent back 
for obtaining the decision of the lower Court on what is, in 
view of the magnitude of this case, a comparatively trifling 
matter. However, if they do not reach a decision as to the 
amount payable by each sharer, we direct that the lower Court 
shall, after taking! evidence, return a finding in one month from 
the re-opening of the High Court on point 1 (a) referred to 
above. Objections, if any, must be preferred in ten days. 

The next contention relates to the refusal of the learned 
Judge to hold the first defendant liable for certain kalams of 
paddy (paragraph 66 of the judgment). The matter arises in 
this way. The Subordinate Judge on the former occasion held 
defendants 3 to 8 accountable for 3,500 kalams of paddy; the 


` High Court in appeal, differing from the Subordinate Judge, 


set aside his finding and in doing so, the learned Chief Justice 
observed: 


“ The evidence tracing its possession to the third defendant is in my view 
vague and having regard to the undoubted fact that the three villages 
in which the paddy was stored were in the possession of the first defendant, I 
do notagree that with safety that defendants 3 to 8 cannot be held accounta- 
ble forit.” (Page 302 of the Privy Council Pleadings Book.) 


When the case went back to the trial Court, the Judge 
was requested to'find that the first defendant was liable. It is 
not disputed that he cannot be held accountable on such 
imaterial as now exists. In the lower Court, defendants 3 to 8 
did no more than rely upon the observation of the learned 
Chief Justice quoted above; but that does not carry them far. 
If they had offered to adduce evidence and had been prevented 
from doing so, they would have had a legitimate ground of 
complaint; but they did not adopt this course and we cannot 
hold in the circumstances that the Subordinate Judge is wrong, 

The next objection affects certain stranger defendants 
implezded in the, suit. Two properties in their possession were 
claimed on the ground that they belonged to the family and the 
lower Court gave a decision in its favour, which on appeal on 
the previous occasion was confirmed by the High Court. ‘The 


I 
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parties so impleaded were defendants 26 and 27. The former 
died and the 28th defendant was brought on the record as hbis 
legal representative. The properties claimed were item C-5 a 
specific moiety in a certain village and item C-7, an entire 
village. C-5 has been held to belong to the family and as to 
C-7,the finding is that the family and the stranger defendants 
own it in two equal moieties. The question was raised whether 
these defendants were liable for subsequent profits, that is to 
say, for the profits which accrued due during the pendency of 
the suit. The lower Court has awarded Rs. 28,600 as the 
profits payable for the period from fasli 1330 to fasli 1340 
(1920 to 1930), to be divided among the members of the 
family according to the shares declared. The appellant 
contends that a larger amount ought to have been granted, his 
objection relating both to the Judge’s estimate of the yield and 
the rate fixed for the paddy. It is argued that the lower Court 
has taken a scmewhat lenient view in regard to the respon- 
dents. That may be so, but the question was at the best, one 
of estimate, depending upon various uncertain factors, and 
after going through the judgment carefully, we are not pre- 
pared to differ from the learned Judge’s conclusion. The 
appeal against these respondents is dismissed but without 
costs. 


In this connection the memorandum of objections filed by 
the twenty-seventh defendant (why the 28th has not joined, 
does not appear) remains to be considered. He contends that 
the lower Court acted in excess of its jurisdiction in embodying 
in its final decree the direction as to the payment of profits. 
The argument has been put in more than one way. First, it is 
suggested that there was no claim for mesne profits in the suit. 
A glance at the pleadings and the subsequent proceedings to 
which we shall presently refer, will show that there is no 
substance in this contention. It is sufficient for this purpose 
to refer to the written statements alone. In paragraph 10 of 
the original statement filed by them, defendants 26 and 27 
allege “they are not bound to surrender the same with profits to 
the plaintiff.” In paragraph 16° again, they object, “the 
income claimed by the plaintiff from us is not valid”. In a 
further statement, filed four years later, it is repeated in 
paragraph 5 that the claim to profits is not maintainable. So 
‘much for the pleadings; turning now to their conduct during 


Swami- 
natha 
Odayar 
v 


Gopala- 
swami 
Odayar. 
Venkata- 
subba 
Rao, J. 





Swami- 
natha 
‘Odayar 


v. 
Gopala- 
swami 

Odayar. 

Venkata- 
subba 
Rao, J. 


726 THE MADRAS LAW JOURNAL REPORTS. [1938 


the progress of the suit that shows also the same consciousness 
on their part. In 1922, that is, long before the passing of the 
preliminary decree, the Court was requested on behalf of the 
family (by means of two applications I. A. Nos. 626 and 627 
of 1922) to direct the receiver to take possession of the two 
items mentioned above (C-5 and a half of C-7) and to collect 
the mesne profits that accrued due. The petitions were strenu- 
ously opposed and the defendants in question filed on 6th 
December, 1922, a counter-affidavit (which has not been 
printed but a certified copy thereof has been produced and 
shown to us), and the allegations made in it are extremely, 
important. They say that the claim of the family relates to 
the two villages thentioned above, and allege that they have a 
valid defence in respect of each of them. Then they go on 
to assert that before the issues raised in the suit are disposed 
of, the Court has no jurisdiction to direct them either to 
deliver the villages or to pay the mesne profits. Then they, 
add the significant sentence :— 


“ Mesne profits have to be ascertained later on if ea when the AET 
succeeds in the suit.” 


On this, the Judge disallowed the petitions, observing 
first: 


“There is no reason to dispossess defendants 27 and 28 of the property 
in their possession or to direct them to pay its profits to the receiver before 
deciding the dispute about the ownership of the said property.” (Vide 
Order dated 19th December, 1922, in L.A. No. 626 not printed.) 


Secondly: : 


“The Receiver cannot file a regular suit against them as they are 
already parties to the suit.” (Vide Order dated 12th March, 1923, in LA. 
No. 627,) 


These proceedings show beyond a shadow of doubt, that 
‘they not only recognised the existence of the claim but invited 
the Court to deal with it at a later stage. 


It is then contended that the final decree for mesne profits, 
not having been preceded by any preliminary decree relating 
to them, is incompetent. This contention is in our opinion 
untenable. The present suit, as the learned Judge rightly, 
observes, is neither a simple suit for partition nor a simple suit 
for-possession; The respondent has not been able to point 
to any statutory requirement which the lower Court can 
be said to have transgressed, and it is difficult to see 


-how any question of jurisdiction can arise. ©. 20, r. 12, 
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Civil Procedure Code, provides for two decrees in respect 
-of subsequent mesne profits; preliminary and final; but that 
rule relates to suits for possession pure and simple. Suits 
(a) for partition and (b) separate possession of a share of 
property, are governed by O. 20, r. 18; but under that provi- 
sion, the Court has discretion to pass either a single decree or 
two decrees. The rule enacts that only where ‘the partition 
-or separation cannot be conveniently made without further en- 
quiry”, a preliminary decree may be passed, which by necessary. 
implication directs the passing ofa final decree ata later 
stage. Other specific provisions no doubt there are, but they 
relate to administration suits, partnership suits and suits for 
accounts between principals and agents. Thus, it will be seen 
that the Code has not expressly laid down any procedure in 
regard to composite actions, such as the present one is. 


Now, let us turn to the course which the lower Court has 
pursued, in order to see whether any principle of law or of 
justice has been infringed. As already observed, the preli- 
minary judgment delivered in 1924 disposed of the question of 
title, it having been held that C-5 belongs solely to the family 
and C-7 is owned in two equal moieties by the family and the 
defendants in question. The decree that was drawn up contained 
a declaration to this effect. That being a preliminary decree, 
it embodied, as might be expected, various declarations and 
appointed a Commissioner to divide the properties. It was then 
open to the Court to have gone into the question of the liabi- 
‘lity for mesne profits; but was it incumbent upon it to have done 
so? It will be recalled that the Judge, invited to do so by the 
-defendants themselves, had already decided that that question 
-ought to be gone into at the passing of the final decree. Then 
when the stage arrived for the passing of that decree, numerous 
-and complicated were the questions raised, and, the Judge in 
‘dealing with them has shown great care and circumspection. 
As his final order will show, he dealt with the matters in con- 
troversy in fragments and pronounced various orders from 
time to time between the 6th July, 1931 and the 26th September, 
1932. On the first mentioned date, he dealt with the division 
and disposal of the properties. The learned Judge allotted 
item C-5 to the third defendant (a member of the family) and 
‘directed item C-7 to be divided intwo equal halves between the 
fourth defendant (another member) and defendants 27 and 
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28. This happened, as already stated, on the 6th July, 1931. 
Then on the 17th August, the Judge formulated certain points 
for decision, of ‘which point No. 10 related to the claim in 
question for mesne profits. ` Meanwhile, an application was 
made on behalf of the family for the delivery of the lands 
covered by C-5 which the Judge granted, and delivery was 
accordingly given on the 22nd February, 1931. As to the 
moiety of C-7, the defendants, before a formal order could be 
made, surrendered possession. Then in due course, point No. 10: 
referred to above was gone into, fully considered and the 
Judge delivered his order on the 26th September, 1932. 


The question resolves itself into, was there any necessity, 
in respect of these defendants, to pass two decrees for mesne 
profits; preliminary and final? As we have shown, the 
procedure adopted has been so elaborate, that no sort of pre- 
judice has been caused to' them. As observed in Raja Peary 
Mohan v. Manohari, the cases mentioned in O. 20 of the Code 
are mere illustrations of preliminary decrees and are not intend- 
ed to be exhaustive (page 260). Ordinarily, the learned 
Judges say, there should be in certain classes of cases a preli- 
minary and final decree; but there are exceptions to this rule 
and the case before them was an instance in point. 

It is then contended, the preliminary decree of 1924 being 
silent on the question of mesne profits, the Court was precluded 
at a later stage from going into it. That such a contention 
cannot prevail, has been held in several decisions, with which 
we agree. (Hussain Sahib v: Hammad Saheb2, Ramaswami 
Aiyar v. Subramania Aiyar3 and Ramanathan Chetity v. 
Alagappa Chettyt). As observed in the second of the cases. 
referred to above by Sadasiva Aiyar, J. (with whom Napier,. 
J., concurred), i in all adjudications which are not intended to- 
be final, there is, and ought always to be, an implied reserva- 
tion of leave to all parties, to apply for further directions,. 
necessary for aicomplete disposal of the litigation. 


There is a'decision of the Judicial Committee, which may, 
be usefully cited in this connection. The Subordinate Judge 
had there before him a case consisting of two parts: a question. 





r 


1. (1923) 38 |C.L.J. 255. 2. ALR. 1923 Mad. 43. 
4, (1922) 43 M.L.J. 406: I.L.R. 46 Mad. 47. 
4, (1929) 59 M.L.J. 102: LL.R. 53 Mad. 378. 
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of title and an incidental question of accounting. Their Lord- 
ships point out, that it was fot the obvious advantage of the 


parties, and they proposed (as here), that the first part should , 


be decided and the second reserved for decision. Accordingly, 
the Court decided the first question and reserved the second for 
further investigation. That procedure was attacked as having 
been illegal. Their Lordships in that connection observe: 
. “If the Code forbade the parties and the Court so to arrange the disposal 

of a law suit, it would be a very startling thing. It is not pretended that the 
Code contains any such prohibition. Neither can it be pretended that the 
Court did not do justice in giving a decision on the leading part of the case 
ata time when it was not possible to decide on the subsidiary part.” 

Then follows a further observation equally important 

here: 


“ Even if the Court had erred in form, it was in form only, not mislead- 
ing or injuring anybody; and to treat such an error, as a bar to the proceed- 
ings reserved for further decision, is a serious miscarriage of justice.” 
(Maului Muhammad Abdul Majid v. Muhammad Abdul Aziz.) 


Every word in these extracts applies to the facts before us. 

A similar question arose in a case to which one of us was 
a party. The lower Court there, instead of awarding mesne 
profits by the decree itself, directed that the enquiry should be 
postponed to the stage of execution. It was observed in the 
course of the judgment: 


“While deploring this practice, we must still ask ourselves, is it a question 
of complete want of competency, or, of erroneous exercise of jurisdiction? 
The distinction between absence of jurisdiction and irregular exercise 
of jurisdiction has been frequently pointed out. If the Court fails to conform 
to the provisions of O. 20, r. 12, it is impossible to hold that the defect is one 
of inherent incompetency.” (Kemgam Swamy v. Vaddadi Subbamma?,} 


Therefore we are clearly of the opinion that the Court 
acted rightly in dealing with the case in two parts as it did, and 
granting that there was any error, it was one of form and nat 
of substance. 

There is yet another ground on which the lower Court’s 
decision can be supported. That no person can be permitted 
to blow hot and cold, is a well-known doctrine. The decision 
of the Judicial Committee in Sadasiva v. Ramalinga’ gave 
effect to this principle in circumstances similar to the present. 
That case related to a claim made in execution to profits not 
awarded by the decree itself. There were, however, certain 





1. (1896) L.R. 24 I.A. 22: LL.R. 19 All. 155 (P.C.). 
4 (1929) 57 M.L.J. 728 at 730: LL.R. 53 Mad. 838. 
3. (1875) L.R. 2 LA. 219. 
92 


Swami- 
natha 
Odayar 
v 


Gopala- 
swaml 
Odayar. 
Venkata- 
subba 
Rao, J. 


- Swami- 
natha 
-Odayar 


v. 

Gopala- 
swami 

Odayar. 


Venkata- 


subba 
Rao, J. 


‘730 THE MADRAS LAW JOURNAL REPORTS. [1938 


proceedings which resulted in the execution of security bonds 
by the defendant. who undertook to pay subsequent mesne 
profits. Their Lordships held that upon the general principle of 
estoppel, the respondent could not be heard to say that the 
mesne profits were not payable under the decree, and there 
might arise cases, where the questions raised should be deter- 
mined by PSQreeSieD quite contrary to the ordinary cursus 
curiae. 

The facts of'the present case are even stronger. Not only 
did the defendants invite the Court to hold that the enquiry 
was to be postponed to a future date, with which contention 
the learned Judgé agreed; what is more, he granted them, as 
already observed, immunity from, being sued on the ground 
that a separate suit would not lie against them. 


Thus, the ground of want of jurisdiction completely fails 
and we must hold that the lower Court was justified in granting 
mesne profits. The memorandum of objections fails and is 
dismissed with costs to be apportioned between (1) the piaintiff, 
(2) defendants 1 and 2, (3) the third defendant’s branch, (4) 
the fourth defendant’s branch, and (5) the sixth defendant in 
accordance with their declared shares. The costs will be taxed 
in the usual course. 


Lastly, it is contended that the lower Court’s decree is 
wrong in regard to the direction it contains as to the mainten- 
ance payable to the tenth defendant. By the preliminary 
decree passed in 1924 her maintenance was fixed at Rs. 125 a 
month, and the question, from what date it was payable, was 
left to be determined by the final decree to be passed. The 
clause in the decree relating to this may be quoted: 


' “The tenth defendant is entitled during her life to maintenance at the 
rate of Rs. 125 a month from the sixth defendant's estate. The provision for 
the tenth defendant’ s residence and what properties ought to be charged with 
her maintenance and from what date the tenth defendant is entitled to claim 
maintenance will be determined in the final decree.” 


This direction was confirmed in appeal by the High Court 
on the previous occasion. The Judge has now held that the 


‘maintenance is payable from the 25th March, 1920, when she 


filed her written statement. 


What is argued in the appeal is, that in regard to the 
arrears now declared payable, there is no reason to hold the 
sixth defendant alone liable. The argument is thus put: It 
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thas now been held that till the date of the preliminary decree 
the joint status of defendants.3 to8 continued; this being so, 
it follows under the Hindu law that for the maintenance that 
‘became payable prior to the date of that decree, all the 
‘members of the sub-family would be liable. We cannot, it 
seems to us, enquire whether this contention is sound or not. 
‘The terms of the preliminary decree above quoted preclude us, 
in our opinion, from going into this question. On two points 
the direction is quite explicit; first as regards the rate, second 
.as regards the person liable. The decree says in terms, that it is 
the sixth defendant’s estate that is liable for the maintenance. 
We must therefore disallow this contention. 


It remains to be mentioned (as this case is likely to go to 
the Privy Council) that the eighteenth respondent, the fifth 
defendant’s son who was impleaded as a party to the appeal in 
‘virtue of our order dated 16th March, 1937, contends that our 
-decree should contain no provision which would operate to his 
prejudice. We are not prepared to agree with this contention. 

In the result, the lower Court’s decree is modified as 
‘indicated in the various paragraphs above. We understand 
that the result of our judgment will be to vary the directions 
-of the lower Court in regard to the charges created by its final 
decree (vide para. 4, pp. 88 and 89 of the pleadings Book). 
The parties will bring in a scheme specifying in what manner 
the decree should be varied in this respect. The sums as now 
found due by us to the various parties will carry interest in 
the manner provided for in the lower Court’s decree. 

[Their Lordships gave the necessary directions for costs.] 
* * * * 

After the return of the finding of the lower Court upon 
the issue referred by this Court for trial, the Court 
(Venkatasubba Rao and Abdur Rahman, JJ.) made the 
following 

OrperR.—The point to decide is whether the amount in 
-question was borrowed and expended on behalf of the family. 
The books of the institution containing the necessary entries 
were in the High Court. The claimant therefore in support 
of his claim relied upon the entries as they appeared in the 
-printed book marked Ex. II. It seems to us that we are not 
in a position to pronounce judgment in the appeal we are 
shearing without taking additional evidence. In pursuance of 
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our direction the clerk who maintained the accounts has 
appeared and his'evidence has to be recorded. The evidence 
is for the purpose of showing that the sum in question was 
borrowed and expended for the school. 


The case again came on for hearing after the additional 
evidence was taken in pursuance of the above order and the 
Court delivered the following 


JupGMent. Venkatasubba Rao, J.—The learned Judge has 
now returned a finding on the matter on which he was directed 
to hold an enquiry. It relates to the amounts spent by the 
group consisting of defendants 3 to 8 in respect of the 
management of the National High School, Mannargiudi and 
the adjustments that have to be made in the final account. 
The learned Judge has set out in paragraph 5 of his order the 
items that were in dispute. As to the first item his finding is 
against the group mentioned above. This part of the finding 
has not been questioned by Mr. V. Radhakrishnayya in his 
argument beforeius. 


As to the second item, the learned Judge holds that it has 
been proved that the amount covered by it was spent by the 
3rd‘ defendant (paragraph 7 of his order). The only question 
then is, are the other branches liable to contribute in proportion 
to their shares? The person that actually incurred the expense 
was, as already stated, the 3rd defendant. During the period 
in question, as appears from the main judgment, the group, of 
which the 3rd defendant was a member consisted of defen- 
dants 3 to8. The judgment proceeded ‘upon the ground that 
these défendants had not become divided in interest inter se. 
The learned Judge’s observation to the contrary is clearly, 
wrong. For the'very large amount for which the 3rd defendant 
rendered himself responsible, the entire group was held liable, 
on the ground that there had been no inter se division in status. 
This being so, the only question is, are the other ‘branches of 
the family liable for the amount or not? It being found 
that the expertise was properly incurred the liability is a 
common family liability and the other branches -are equally 
liable for the amount. It follows from this that the sum in 
question must be borne by the parties in proportion to their 
shares as declared by the main judgment, and an order is made 
accordingly. ' j 
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The next amount is that covered by paragraph 8 of the 
lower Court’s order. It relates to the decree passed in O. S. 
No. 57 of 1921. That was a decree obtained by one Kannappa 
Chetty against the third defendant and the stranger trustee 
Ramadurai Aiyar since deceased. There was a compromise 
decree passed in the suit and it recited that the third defendant 
paid Rs. 4,400 a moiety of the decree amount, and that Rama- 
durai Aiyar was to be liable for a like sum, which represented 
the other moiety. The point to decide is, was this decree passed 
in respect of monies properly borrowed on account of the 
institution in question? There was an ‘appeal pending here 
relating to the school and the requisite account books remained 
in this Court. Owing to this fact, the claimant at the enquiry 
in question in the Court below contended himself with filing 
the printed book (Ex. II) which contained the relevant entries, 
and to this course no objection was taken there. While hearing 
the appeal we thought it necessary that the original account 
book and the original entries should be formally proved. In 
pursuance of a separate order made by us, Shamanna Aiyar, 
the clerk of the school who maintained the accounts, was 
examined, and his evidence makes it perfectly clear that the 


sum covered by the decree was borrowed and expended for | 


the purposes of the school. The learned Judge, however, did 
not have this evidence before him and as formal proof was 
wanting, he was constrained to negative the claim. We must 
hold that the amount under this head must be borne by all the 


parties in proportion to their shares as declared by the main 
judgment. 


As to the last claim dealt with by the learned Judge 
(paragraph 9 of his order), it is agreed by all the parties 
concerned that the finding is correct. There is a reference in 
the lower Court’s order to an appeal pending in the High 
‘Court, subject to the result of which the finding was recorded. 
That appeal has been disposed of, and the qualification in the 
order has therefore become unnecessary. Paragraph: 11 of 
the lower Court’s order contains the necessary declaration 
but there is no reason why the liability should be limited to 
Rs. 11,981-5-0 mentioned there. It is agreed that the liability 
to be apportioned is the entire liability under the decree 
excluding the costs in the appellate Court. With this modifica- 
tion the lower Court’s finding under this head is confirmed. 
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Then remains the subject-matter of C. M. P. No. 5202 of 
1937, This relates to certain sums the sixth defendant paid 
subsequent to our main judgment, amounting in the aggregate 
to Rs. 27,461-8-0. These sums stand upon the same footing 
as those that went to make up Rs. 50,089-8-0 dealt with under 
that judgment. The sixth defendant, by having subsequently 
paid the amounts in question, has completely discharged the 
three decrees to which we made reference in the judg- 
ment, namely, O. S. Nos. 10, 12 and 26 of 1920. If the 
principle adopted,.in the main judgment is correct, the sum of 
Rs. 27,461-8-0, the subject of the present claim, must be borne 
by the parties in.the same manner and in the same proportion 
as the amount of Rs. 50,089-8-0 dealt with, as already stated, 
by that judgment, and a direction to this effect is accordingly, 
made. It is satisfactory to note that these decrees have been. 
now fully satisfied; it has been possible to make the necessary 
adjustment in respect of the sums now claimed, although the 
payments were made subsequent to our main judgment, by 
reason of the fact that the final partition decree has not yet- 
been made. 


B. V, V. 
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Bengal Land Revenue Sales Aci (XI of 1859), Ss. 2 and 3—Arrears of 
revenue—Last date for payment—Period of grace io be included—Non-pay- 
ment wilhin period \fired—Sale of estate by revenue authorities. z 

S. 2 of the Bengal Land Revenue Sales Act merely defines an arrear of 
revenue. It makes it clear that the proprietor of an estate is allowed to pay 
a kist or instalment; on any day during the month for which it has been fixed. 
The section does not impose any penalty for the non-payment of the revenue 
during the month. And under S. 3 of the Act the Board of Revenue has- 
fixed a period of grace for the payment of the arrears of revenue. Conse- 
quently the mere fact that there is an arrear to be paid in respect of an estate: 





*P. C. Appeal No. 28 0f 1937. ` l 18th July, 1938. 
Bengal Appeal No. 26 of 1935. 
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does not lead to any untoward consequence until the expiry of the last 
date of payment fixed under S. 3. In the event of non-payment on the date so 
fixed it is competent for the Revenue authorities to sell the estate for arrears 
of the revenue. 


Saraswati Bahuria v. Surajnarayan Chaudhuri, (1931) 60 M. L. J. 350: 
LL.R. 10 Pat. 496 (P.C.), considered. 


Decision of the High Court of Calcutta reversed. 

Appeal from a decree dated 2ist June, 1935, of the High 
Court, Fort William, Bengal (S. N. Guha and Lodge, JJ.) 
reversing a decree dated 13th August, 1932, of the Second 
Subordinate Judge, Faridpur. 


J.M. Pringle for Appellant.—The respondents’ case here is 
that January 12 was not the last day for payment of arrears of 
land revenue, but the day on which payment became due. Counsel 
referred to the Tauzi Manual issued by the Bengal Board of 
Revenue, Under S. 2 of the Act of 1859 revenue is payable by 
monthly instalments or kists. Under the rules it is collected in two 
instalments, and the last dates for payment of instalments due have 
been fixed as 12th January and 28th March in each year. It is clear 
that if the instalments due on those dates are not paid, they 
become arrears for which the estate may be sold. (Counsel refer- 
red to Saraswati Bahuria v. Surajnarayan Chaudhuril, Jagdishwar 
Narayan v. Muhammad Hazig Hussain2, Sree Sree Radhagobinda 
Deb Thakur v. Girijaprasanna Mukherji8, Jadunandan Singh v. 


Srimati Savitri Devi4 and Nanak Prasad Sahu v. Musammat Kaseda 


Kumrib,) The “instalments” under the rules of collection are not 


to be confused with the instalments or kists referred to in S. 2, 


which instalments become in arrear on the first of the month 
following the month in which they are payable. 

J. M. Parikh and Sir H. S. Gour for Respondents.—12th 
January and 28th March in each year are kist days, the days on 
which kists become due, and after which they become in arrear. 
The reasoning of the Subordinate Judge must be wrong when he 


says that nine kists must have fallen into arrear by 12th January,,. 


and the figures of the actual arrears in any case do not bear that 
out. Jagdishwar Narayan v. Muhammad Haziq Hussain? and 
Indian General Navigation & Ry. Co., Ltd. v, Firm Daulat Ram 
Chaturbuj6 are distinguishable on their facts, and in Saras- 
wati Bahuria v, Surajnarayan Chaudhuril, the Board held that 
the instalment was payable on 28th March and that there were no 


arrears. Krishna Chandra Bhowmick v. Pabna Dhana Bhandar Co," 





1. ey) yy M.LJ. 350: LE.R. Weta 496 (P.C.). 
(1926) L.R. 53 LA. 246 at 250, 
3. (1931) LL.R. fio Cal. 186, 4. (1933) LLR. Poa 750 (S.B.). 
5. (1935) LL.R. 15 Pat. 272. 6, A.I.R. 1924 Pat 
7. (1931) 62 M.L.J. 421: L.R. 59 LA. 68: LL.R. 59 Cal, 1034 (P.C.), 
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appears’ to have proceeded on the ground. that the last .date 
for payment and the kist date were the same: The High Court 
were accordingly right in finding that the kist date was 12th 
January, with the result that the kist became in arrear on Ist 
February, following, and the last day for payment was the follow- 
ing 28th March, and the sale of the estate on 22nd March, conse- 
quently without jurisdiction as being premature. 

_.18th July, 1938. Their Lordships’ judgment. was 
delivered by 

Sir SHADI Lat.—tThis is an appeal from a judgment and 
decree of the High Court of Judicature of Fort William in 
Bengal dated the 21st June, 1935, which reversed the judgment 
and decree of the Second Subordinate Judge of Faridpur dated 
the 13th August, 1932, and set aside the sale of an estate for 
arrears of land revenue. 

On the 22nd March, 1930, a permanently settled estate, 
bearing tauzi number 299 of the Backergange Collectorate, 
was sold by public auction for arrears of land revenue. Three 
persons, namely, Ashutosh Chatterjee, Rai Rajani Kanta 
Chatterjee and Suresh Chandra Chatterjee, were proprietors 
of that estate, each owning one-third share therein. The total 
land revenue assessed on the estate is Rs. 13-1-1, of which 
Rs. 5-8-10 has to be paid by the 12th January of each year, and 
the remainder Rs. 7-8-3 by the 28th March. ‘It is common 
ground that in respect of the amount of Rs. 5-8-10 which was 
payable on or before the 12th January, 1930, two co-sharers, 
namely, the plaintiff, Ashutosh Chatterjee, and the second de- 
fendant, Rai Rajani Kanta Chatterjee, duly paid their share of 
the revenue, but the third co-sharer, Suresh Chandra Chatter- 
jee, failed to make any payment. There stood, however, to 
the credit of the estate, 9 annas and 9 pies, which had been 
overpaid on account of the previous instalments. After giving 
credit for this small sum, the Collector found that-there wasa 
deficit of Rs. 1- 3-9 in the amount of land revenue, wt was 
to be paid by the; 12th January, 1930. 


The estate was," therefore, entered in the Arrear List of 
the Collectorate, and sold on the 22nd March, 1930, for 
Rs. 700 to the appellant, Dinabandhu Chatterjee, who was the 
highest bidder at the auction. 

Thereupon, Ashutosh, Chatterjee impeached the sale on 
various grounds; and, after an unsuccessful appeal to. the 
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Commissioner, he brought the present suit in the Civil Court 
against the auction purchaser and his own co-sharers-in the 
estate. The main ground, upon which the sale was attacked, 
was that the Collector had no jurisdiction to hold the sale 
onthe 22nd March, 1930. This ground of attack was repelled 
by the purchaser, and the dispute between the parties was 
embodied in the following issue framed by the Court :— 


“Was the sale of Taluk No. 299 by the Collector of Backergange on the 
22nd March, 1930, at revenue sale, illegal, without jurisdiction, and contrary 
to the provisions of Act XI of 1859?” 


This issue was answered in the negative by the Trial 
Judge, who upheld the sale and dismissed the suit. On appeal 


to the High Court, his judgment was set aside, and the suit , 


was decided in favour of the plaintiff. 

From.the judgment of the High Court the auction 
purchaser has brought this appeal to His Majesty in Council, 
and the question which their Lordships have to determine is 
whether the sale was held on a date before the latest date 
fixed for the payment of the arrear-of revenue. 

What is the law which defines an arrear of revenue, 
and which determines the date upon which an arrear must 
be paid, the consequence of non-payment thereof on that date 
being that the estate in arrear becomes liable to sale at public 
auction? The law on the subject is contained in the Bengal 
Land Revenue Sales Act XI of 1859. By S. 2 of that statute, 
it is provided that :-— 


_ “If the whole or a portion of a kist or instalment of any month of the era 
according to which the settlement and kistbandi of any mahal have been 
regulated be unpaid on the first of the following month of such era, the sum 
so remaining unpaid shall be considered an arrear of revenue.” 


This section refers to the kist or instalment of land 
revenue fixed in accordance with the terms of settlement and 
kistbandi of an estate, and contemplates the payment of a 
kist or instalment every month. It then defines an arrear 
gf revenue. . If the whole or a portion of a'kist or- instalment 
of revenue is not paid on, or before, the last day of the 
month, during which it was to'be paid, the sum remaining 


unpaid on the first-day of the following- Kopin shall be deemed 


to be an arrear- of revenue. 


It ‘will be-observed that the’ section merely defines an 


arrear of revenue. It makes it clear that the proprietor of an 
estate ‘is allowed ‘to pay’ a kist' or instalment on any day 


during the month for which it'has been fixed. ‘The séction’ 
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does not impose any penalty for the non-payment of the 

revenue during the.month, it merely states that if it has not. 
been paid during the month in which it was to be paid, 

the sum remaining unpaid becomes on the first day of the 

following month an arrear of revenue. But the defaulting 

proprietor does not suffer any harm, even if. he does not pay 
immediately the revenue so declared to be in arrear. The law 

gives him a period-of grace for payment, and this concession is 

granted by S. 3 of the statute, which is in these terms :-— 


“Upon the promulgation of this Act the Board of Revenue ‘shall’ 
determine upon what dates all arrears of revenue. . .shall be paid up in 
each district under their jurisdiction, in default of which payment the estates. 


.in arrear in those districts. . . shall be sold at public.auction to the highest 


bidder.” 

In pursuance of S. 3, the Board of Revenue has fixed for 
an estate paying an annual revenue exceeding Rs. 10, but not 
exceeding Rs. 50, the 12th January and the 28th March in each 
year as. the latest dates, on or before which, an arrear of land 
revenue must be paid. It is only when the latest date for the 
payment fixed under the section has expired without payment, 
that the estate becomes liable to sale at public auction on a date 
thereafter which may be fixed for the purpose. 


The question, therefore, arises whether the sale in dispute 
was held after the expiry of the last date of payment as. 
contemplated by the aforesaid section. Now, exhibit C, which 
is a certified copy of the kistbandi relating to this estate, 
shows that Rs. 13-1-1, the total revenue assessed on the estate, 
is payable in monthly instalments according to the Bengali era,. 
that is to say, the revenue is payable by instalments each. 
month from Baisakh to Chaitra. . These instalments are called 
kists in S. 2 of the Act, and if any instalment is not paid 
during the prescribed month, the sum, so unpaid becomes an. 
arrear on the first day of the following Bengali month. But 
as already stated, the mere fact that there is an arrear to be; 
paid in respect ọf an estate does not lead to any untoward 
consequence until the expiry of the last date of payment fixed 
under S. 3. As the mere failure to pay each instalment in the 
prescribed month, does not entail any penalty, the details of the 
monthly instalments were omitted from the tauzi ledger of an 
estate, and only the demand for arrears, for which the estate 
would become liable to sale after the latest date of payment,.. 
was entered in the tauzi ledger.. 
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The tauzi ledger of this estate mentions Rs. 5-8-10 as thé 
net demand payable in respect of the January Kist. The 
expression “Kist”, as explained in the Tauzi Manual issued by 


the Board of Revenue, Bengal, means the period between one’ 


latest day for payment of arrears of revenue and the next, 
and is not used in the restricted meaning assigned to it in S. 2 
of the Act. Thus, in the case of this estate, which paid 
revenue -in two instalments the expression “January Kist” 
means the period beginning on 29th September, and ending on 
the 12th January, and the “Kist day” means the latest day of 
payment on which that period expires—now, 12th January, 
1930, as shown in the tauzi ledger, was the latest date for 


payment of that sum. But it appears from the tauzi ledger 


that of the aforesaid net demand, Rs. 4-5-1 were duly paid on 
or before the 12th January, 1930; and that only Rs. 1-3-9 
remained unpaid on the last day fixed for the-payment of 
arrears. On the expiry of that day the estate became liable to 
sale by public auction, and the:sale on the date in question, 
namely, 22nd March, 1930, did not infringe the law. 

The judgment of this Board in Saraswati Bahuria v. 
Surajnarayan Chaudhuri\ shows that their Lordships thought 
that the sum for the non-payment of which the property was 
sold in that case was a kist as contemplated by S. 2 of the 
Act, and that the 28th March was the date fixed for the 
payment of the kist. They accordingly held that the sum did 
not become an arrear untilthe Ist April. The sale held before 
the 7th June, the last date fixed for the payment of arrears 
was, therefore, invalid. That judgment cannot be taken as 
displacing the meaning which their Lordships have, in the 
present case, shown to attach to the entry of the date 12th 
January, 1930, under the head “date” in the tauzi ledger. It 
is to be observed, that the appeal in that case was heard 
ex parte and the meaning of the entry “28th March” and of 
tHe references to “Kist” was not examined in the light of the 
information now available. Moreover the evidence in that 
case included the sale proclamation issued under S.7 of the 
Act, which was misleading. The case must, therefore, be 
regarded, as proceeding upon its own facts. 

The learned Judges of the High Court, who decided the 
present case, have wrongly assumed that what is called a net 


1. © (1931) -60 M.L.J, 350: LL.R. 10 Pat. 496 (P.C.). 
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demand in the tauzi ledger in respect of the estate in question 
was a-kist as contemplated’ by S. 2, and that the kist was 
payable in January and became an arrear on the Ist February. 
They think that the latest date for the payment.of an arrear, 
accruing on the lst February, was the 28th March, 1930, and 
that the sale, which was held on the 22nd March, 1930, was, 
therefore, held before the date on which the estate incurred 
the liability to sale. The reasoning of the learned Judges is 
faulty, as it involves the assumption that Rs. 5-8-10, for the . 
payment of which the 12th January was fixed, was an instal- 
ment under S. 2'of the Act; while it was an arrear of 
revenue, for the payment of which the 12th January, 1930, 
was fixed under 5.3. In the event of non-payment on, or 
before, the date fixed for the payment of arrears, the estate 
became liable to sale, and the sale which was held on the 22nd 
March, 1930, after the latest date for payment of arrears, was 
within the jurisdiction of the Collector. 

The result of!the above discussion is that the appeal should 
be allowed; the decree of the High Court dated the 21st June, 
1935, set aside, and the decree pronounced by the Trial Judge 
on the 13th August, 1932, restored, with costs here as well asin 
the High Court. Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors for Appellant: Barrow, Rogers & Nevill. - 

Solicitors for Respondents: T. L. Wilson & Co. 


R. C. C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT =MR. Justice WADSWORTH. 





Kandaswami Goundan .. Appellant* (Defendant) 
v. 
Ramai Goundan (deceased) and 
others - ' »ı Respondents (Plaintiffs and 
his L. Rs.). 


Civil Protidire Code (V of 1908), O. 41, r. 27 (1) (b)—Additional 
evidence—Admission; by the Court with the consent of parties—Record of 
reasons by Court not adequate-—E fect of order—Duty of Court—Estoppel of 
party consenting to admission of evidence. : 

Where by consent of parties the appellate Court admitted additional 
evidence, and the reasons given by it did not strictly comply with the terms of 
O. 41, r.27 of the Civil Procedure Code, 
Se d 

* S, A. No. 361 of 1934. fee 8 30th August, 1938. 
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Held, that the consent of the parties may be treated as an admission by 
both parties that the grounds for admitting additional evidence existed. Still 
the Judge is not absolved from the requirement of satisfying himself as to 
the necessity for this evidence but the consent may to a large extent cover the 
defects in the record of the reasons for the order. 

Kessowji Issur v. G.I.P. Railway Company, (1907) 17 M.L.J. 347: L.R. 34 
I.A. 115: LL.R, 31 Bom, 381 (P.C.), distinguished. 

Jagarnath Pershad v. Hanuman Pershad, (1909) 19 M.L.J. 435: L.R. 36 
LA. 221: LL.R. 36 Cal. 833 (P.C.), relied on. 

Even if the reasons recorded by the Court are deemed inadequate, the 
consent of the party to the admission of further evidence precludes him from 
questioning the admissibility of that evidence in subsequent proceedings. 

Uchant Ahir v. Basawan Ahir, (1920) 55 1.C. 226, not followd. 


Appeal against the decree of the District Court of 
Coimbatore in A.S. No. 88 of 1933 preferred against the 
decree of the Court of the District Munsiff of Udamalpet in 
O.S. No. 191 of 1932. 

K. Bashyam Aiyangar and S. Ramachandra Aiyar for 
Appellant. 

P. V. Rajamannar and K. Subba Rao for Respondents. 

The Court delivered the following 

JupcmMent.—The appellant was the defendant in a suit on 
a promissory note. One of the points inconsistent with his 
story of discharge was the fact that though he had a receipt, he 
had not got the original promissory note. His explanation 
was that at the time when the panchayat settled the terms of 
the discharge and the receipt was given, the plaintiff had said 
that the promissory note was ‘with his vakil but was not 
available. In cross-examination it was elicited that the vakil 
in question was the same gentleman who was conducting the 
case for the plaintiff. Though the defence evidence was taken 
first, the plaintiff did not thereafter examine his vakil with 
reference to the custody of the original promissory note. 
When the appeal had been pending for some time there was an 


application dated the 22nd November, 1933, by the plaintiff | 


for admission of additional evidence by examination of the 
vakil in question in order to show that the promissory note 
was at that time in his (plaintiffs’) custody. On that applica- 
tion the order was “By consent the appellant will be allowed to 
examine M. V. Subramania Aiyar”. The rest of the order is 
irrelevant for the present purpose. On the 11th December, 1933, 
the present appellant applied for review of this order alleging 
that his advocate had exceeded his authority in consenting to 
the additional evidence. The learned District Judge quite 
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correctly rejected the review application having regard to 
the fact that the defendant was himself present in Court when 
the consent order was made. In the result the learned District 
Judge found on a review of the facts including the evidence 
of the’vakil that the defence story of discharge was untrue 
and he decreed the suit. 

Now the main argument in appeal here is that the order 
of the learned District’ Judge allowing the taking of further 
evidence in appeal contravened the provision of O. 41, r. 27 
(1) (b), Civil Procedure Code, and that the Court had no 
jurisdiction to pass such an order. Mr. Bashyam Aiyangar 
has referred to the rulings of the Privy Council in Kessowji 
Issur v. G. I. P. Railway Co.1 and Parsotim Thakur v. Lal 
Mohar Thakur?2, the effect of which rulings is that the Court 
has no jurisdiction in appeal to admit additional evidence 
except on the grounds laid down in r. 27 and that the evidence 
such.as is contemplated in r..27 (1) (b) can only be admitted 
when the appellate Court itself requires that evidence to enable 
it to pronounce ‘judgment. He argues that in such circum- 
stances the consent of the parties is irrelevant and that only 
grounds which could justify the Court in calling for this 
further evidence must be the Court’s own considered opinion 
that such evidence is necessary to enable it to pronounce 
judgment. It is contended that in the absence of such a 
considered opinion the Court has no jurisdiction to call for 
further evidence and that consent cannot confer jurisdiction 
which doesnot exist otherwise. Now, it mustbe conceded that 
the record made by the learned District Judge of his reasons 


for calling for, additional evidence does not strictly comply 
„with the terms of O. 41, r. 27. It must, however, be pointed 
out that in addition to the very brief consent order there is a 


paragraph in the judgment in the course of which the learned 


` District Judge points out the relevance of the evidence of the 


vakil and, observing that there must have been some embarrass- 
ment to the gentleman in question by the way in which the 


© defence witness brought his name, forward only in cross- 


examination, expresses the opinion that the evidence of ‘this 
gentleman was important and was therefore allowed under 
O. 41, r. 27 by a consent order which was recorded. It 





-1. (1907) 17 M.LJ. 347: L.R. 34 LA. 115: LL.R. 31 Bom. 381 (P.C.). 
2, (1931) 61 M.L.J. 489: L.R. 58 LA. 254: LL.R. 10 Pat. 654 (P.C.). 
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‘must be clearly stated that the mere fact that evidence is 
important is not of itself a sufficient ground for admitting that 
evidence in appeal and it would have-been very much better 
_ had the learned District Judge stated his reasons for admitting 
this evidence in terms which would indicate clearly that he had 
applied his mind to those considerations which according to 
©.. 41, r. 27 must govern the Court in passing such an. order. 
At the same time I am of opinion that the consent of the 
parties cannot be overlooked in considering whether the 
District Judge’s order is a proper order in the circum- 
stances. Granting that consent cannot confer juris- 
diction where no jurisdiction exists, the position is 
somewhat different when there-is jurisdiction, but that 
jurisdiction can only be exercised on particular grounds 
stated in writing. . In my opinion the consent of the 
parties may be treated as an admission by both parties 
that those grounds existed. This admission does not strictly 
absolve the learned District Judge from the requirement of 
Satisfying himself as to the necessity for this evidence; but it 
may to a large extent cover the defects in the record of the 
reasons forthe order. There is, moreover, good authority for 
the view that an objection such as has been taken by the 
appellant to the admission of this evidence cannot be enter- 
tained, at all in view of the consent before the learned 
District Judge. It is true that the ease in Kessowj: Issur v. 
GJI.P, Railway Co.lin which the Judicial Committee adversely 
commented on the procedure of the learned Judges of the 
High Court in using their own personal observations as evi- 
dence in appeal in a manner not, contemplated by O. 41, r. 27 
was a case in which the counsel on both sides had.agreed to 
the procedure adopted; but that was not quite the same as a 
consent by the parties to a procedure which in itself is a per- 
fectly legitimate procedure, such as is contemplated in O. 41, 
x: 27, where the occasion for it exists. There is a definite 
ruling of the Privy Council in Jagarnath Pershad v. Hanuman 
‘Pershad2, in which their Lordships have clearly held that such 
a consent makes it not open to argument that the admission of 
evidence. in appeal was improper. Mr.-Bashyam ‘Aiyangar 
has endeavoured to distinguish this case as one falling under 





< 1- (1907)-17-M.L.J. 3472-L.R, 34 L.A. 115:.LL.R. 31 Bom. 381, (P.C.). 
2. (1909) 19 M.L.J. 435: L.R. 36 T.A. 221: LL.R. 36 Cal. 833 (P.C,). 
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Kandaswami sub-clause (a) of r. 27 (1) and notunder sub-clause (b), and’ 


Goundan 
Uv. 
Ramai 
Goundan. 


it has been so distinguished apparently ina Patna case reported 
in Uchant Ahir v. Basawan Ahiri. But on a perusal of the 
judgment of the Privy Council, I am of opinion that this dis- 
tinction is based on a misunderstanding of the facts of that 
case. What appears in that case is that there was an applica- 
tion for probate. The propounder of the will tendered two 
witnesses forcross-examination; the caveator objected to this 
procedure but the objection was overruled and thereupon the 
caveator declined to cross-examine the witnesses. In appeal 
the evidence of these witnesses was admitted by consent. Now 
this was definitely not a case in which evidence had been re- 
jected by the trial Court and admitted in the appellate Court; 
it was a case in which the evidence, though available, had not 
been adduced in the trial Court, but was considered necessary 
by the appellate Court; that is to say, it is a case falling under 
sub-clause (b) of r. 27 and not under sub-clause (a) and the 
decision of the Judicial Committee that in such circumstances. 
it is not open in a subsequent appeal to question the correct- 
ness of the admission of this evidence, is an authority against 
the position taken up by the appellant in this case. I am 
therefore of opinion that though one might argue that this 
evidence was not really necessary or of very great importance, 
it is not possible to hold in the circumstances that the learned 
District Judge did not honestly form the opinion the evidence 
was necessary; and even if the reasons recorded by the learned 
District Judge be deemed inadequate, the consent of the 
appellant to the examination of the further witness precludes 
him from questioning the admissibility of that evidence in sub- 
sequent proceedings. That finding concludes the appeal. 

I must, however, in justice to a witness observe that the 
learned District Judge has fallen into an unfortunate error in 
describing D.W. 6 as a dismissed karnam. There is no foun- 
dation for this aspersion on D.W. 6in the record and the error 
seems to have been due to a pure misreading of the evidence. 
In the result the appeal is dismissed with costs. 


Leave to appeal is refused. 


K. C. o_o Appeal dismissed. 





1. (1920) 55 I.C. 226. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH. 


V. Panchapakesa Aiyar .. Appellant* (Plaintiff) 
U. 

The Secretary of State for India 
' in Council represented by the 

` Collector of Tanjore .. Respondent (Defendant). 

` Madras Electoral Rules, rr. 12 (3) and (4) and 48—Rule for forfeiture 
of deposii—If ultra vires—Meaning of total number of ballot papers and 
spoiled ballot papers inr, 12 (3) and (4)—Jurisdiction of Civil Courts—Suit 
that the interpretation of Election Rules by the Collector is wrong. 

A candidate for election to a seat in the Legislative Council got less than 
one-eighth of the total number of votes polled but more than one-eighth of 
the total number of valid votes. The Collector declared his deposit to be 
forfeited under r. 12, sub-rr. 3 and 4 of the Madras Electoral Rules framed 
under the.Government of India Act, 1919, S. 72 (4) (a). The unsuccessful 
candidate brought a suit for return of the deposit. 

Held, (1) that the rules enabling the forfeiture of a deposit made by the 
unsuccessful candidate are not ultra vires of the Local Government. The 
candidate consents to the terms and there is nothing in the nature of the 
. seizure of the candidate’s property against his will, such as is implied in the 
term ‘forfeiture’ strictly used. 

Kirk v. Nowill and Butler, (1786) 1 T. R. 118: 99 E.R. 1006, distinguished. 

(2) That the total number of ballot papers for the purposes of r. 12 (4) 
must be taken to be the total number in the box at the time when the return- 
ing officer makes his initial count. The term ‘spotled papers’ cannot be taken 
to include all invalid votes. It refers to those papers which have been 
spoiled by inadvertence and handed in to the officer in charge to be exchanged 
in the manner laid down in r. 28 of the Rules for the conduct of elections. 

(3) Civil Courts have no jurisdiction to entertaina suit which seeks in 
substance a declaration that the interpretation of the Electoral Rules by the 
Collector is wrong and the proper way of rectifying such an error is to take 
the course indicated by r. 48 of the Electoral Rules. 

Sarvothama Rao v. Chirmanai, Municipal Council, Saidapet, (1923) 45 
M.L.J. 23: LL.R. 47 Mad. 585, referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in A. S. No. 73 of 1933 preferred against 
the decree of the Court of the District Munsiff of Tanjore in 
O. S. No. 245 of 1930. | 

M. S. Venkatarama Aiyar for Appellant. 

The Government Pleader (B. Sitarama Rao) for Respon- 
dent. 

The Court delivered the following 

JupcmMent.—This case arises out of a suit by the appellant 
for return of the deposit of Rs. 250 made with the Collector 





* S, A. No. 510 of 1934. 6th September, 1938, 
94 


Panchapa- 
kesa 
Aiyar 

Y. 
Secretary 
of State 

for India. 


Panchapa- 


kesa 
Atyar 
uv 


Secretary 
of State 
for India. 


i 


746 THE MADRAS LAW JOURNAL REPORTS. [1938 


by the plaintiff as a condition precedent to his candidature for 
a seat in the Legislative Council as one of the representatives 
of the Tanjore District. The result of the election was that 
the plaintiff got 1,618 votes while the total number of votes 
polled was 13,373, of which 12,917 were found to be valid 
votes. Thus the plaintiff got less than one-eighth of the 
total number of votes polled but more than one-eighth of the 
total number of valid votes. On these figures the Collector 
declared the deposit of the plaintiff to be forfeited under r. 12, 
sub-rr. 3 and 4 of the Madras Electoral Rules. framed under 
the Government of India Act, S. 72 (a) (4) which empowers 
the making of provision by rules under the Act for certain 
purposes, among them being 


“the qualification of electors, the constitution of constituencies and the 
method of election of the Governor’s Legislative Councils . . . . . and 
any matters incidental or ancillary thereto.” 


One argument in appeal is that the rules enabling the 
forfeiture of a deposit made, by the unsuccessful candidate are 
ultra vires of the’ Local Government, seeing that this section 
under which these rules are framed contains no provision for 
the imposition of such a penalty. The argument on this head 
is based on the case Kirk v. Nowill and Butler’, which was a 
case Telating to the powers of the Cutlers’ Company of Sheffi- 
eld under its charter—which. confers on the company the 
right to regulate the trade of the Cutlers and to impose fines 
for breach of its regulations. ‘The company made a bye-law 
specifying the manner in which certain goods should be manu- 
factured and enabling its officers to seize and confiscate goods 
made not in accordance with its rules. It was-held that ‘this 
was a forfeiture’ not provided for in the charter and that no 
such forfeiture could be imposed except by specific powers 
conferred in the charter. It seems to me that the facts of this 
case have very little bearing on the question which I have to 
decide. The rule framed by the Local Government does not 
purport to enable the Collector to forfeit the private property 
of an individual, except in so far as it requires a candidate to 
make a deposit as'a guarantee of good faith subject to certain 
terms which the candidate accepts as a condition precedent to 
his candidature, one of these terms being that if he gets less 


than a certain proportion of the votes, his ‘deposit will be 





1, (1786) 1 T.R. 118: 99 E.R. 1006. 
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credited to Government. The so-called forfeiture clause is no 
more than a provision for a cash deposit returnable only on 
the fulfilment by the candidate of an implied undertaking to 
secure a certain minimum support for his. candidature. The 
candidate consents to the terms and there is nothing in the 
nature of the seizure of the candidate’s property against his 
will, such as is implied by the term ‘forfeiture’ strictly used; 
nor can it be said, in my opinion, that the rule is not a rule 
reasonably framed under the rule-making powers in regard to 
a matter incidental or ancillary to the method of election. 


The next contention is that the appellant had in fact got 
the minimum number of votes which would entitle him toa 
return of the deposit under r. 12, sub-rr. 3 and 4 of the Madras 
Electoral Rules. Sub-r. 3 says that the deposit should be 
forfeited to Government if a candidate is not elected and if the 
number of votes polled by him does not exceed one-eighth of 
the total number of votes polled. Sub-r. 4 says that for the 
purposes of sub-r. 3 the number of votes polled shall be deem- 
ed to be the number of ballot papers, other than spoiled ballot 
papers, counted. The appellant contends that the words “other 
than spoiled ballot papers” must be taken to mean “other than 
rejected ballot papers”. I must confess that at first sight this 
interpretation appealed tome. But on going into the matter 
further I have come to the conclusion that the lower Courts 
were right in holding that the total number of ballot papers 
for the purposes of this rule must be taken to be the total 
number in the box at the time when the returning officer makes 
his initial count, and that the spoiled papers referred to must 
be taken to be those papers which have been spoiled by inad- 
vertence and handed in to the officer in charge to be exchanged 
in the manner laid down in r. 28 of the Rules for the conduct 
of elections, It is true thatin its ordinary meaning a spoiled 
paper would be a paper which has been in some way or other 
defaced so as not to be suitable for voting purposes. But the 
only other place in the rules where the term “spoiled papers” 
is used so far as I can gather is this r. 28 of the Rules for the 
conduct of elections first referred to where it appears to be 
used only with regard to papers spoiled and not put into the 
ballot box. .There are, moreover, inherent difficulties in hold- 
ing that the term “ spoiled papers” in r. 12, sub-r. 4 of the 
Electoral Rules, can be taken to include all invalid votes. If 
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one looks through the various classes of votes which must be 
treated as invalid under the rules, one finds at least one class 
which can never come under the term “ spoiled papers”, that 
is to say, papers which are put into the box blank. If in order 
to ascertain whether a candidate’s deposit has to be forfeited, 
it is necessary to go through all the rejected ballot papers and 
decide which of them are and which of them are not spoiled 
papers, the returning officer would have to make a further 
scrutiny of the rejected ballot papers for which no provision 
is found in the rules. It seems to me clear, therefore, that the 
spoiled papers referred toin r. 12 (4) cannot include all invalid 
papers and in the absence of any reference to any special 
scrutiny of the invalid papers for the purpose of differentiating 
between spoiled and unspoiled, one is entitled to infer that the 
phrase is used merely to exclude those spoiled papers which 
have been handed in to the presiding officer and not put into 
the box at all. This interpretation is consistent with the 
obvious desirability of making the forfeiture depend upon a 
simple arithmetical process. The provision in the rules for a 
preliminary count of all ballot papers valid and invalid and the 
absence of any provision in the rules for counting spoiled 
papers as distinct from invalid papers fortify me in the conclu- 
sion that the spoiled papers which are excluded in calculating 
the one-eighth proportion which saves the deposit from forfei- 
ture are the spoiled papers which have not come into the box 
and have not been included in the preliminary count by the 
returning officer. In this view 1 must agree with the lower 
Courts that the plaintiff did not get the necessary number of 
votes to entitle him to a return of his deposit. 


It has further been contended for the respondent that the 
interpretation of, the rules for election of members of the 
legislative councils is amatter which has been expressly reserv- 
ed by r. 48 of the: Madras Electoral Rules for the decision of 
His Excellency the Governor and that this rule provides that 
the Governor’s decision shall be final so that the Civil Courts. 
cannot interfere. Whether there has been any decision of the 
Governor in the present case seems to me not quite clear. The 
appellant after the adverse decision of the Collector preferred 
an appeal to the Secretary to the Government, Legislative 
Department and that officer issued an order as the order of the 
Government rejecting the appellant’s claim. Whether the 
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order of the. Government so called was in fact the decision of 
His Excellency the Governor under r. 48, we do not know. 
Leaving that question aside, however, the question is whether 
a suit such as the present suit is barred by reason of r. 48. 
Had the plaintiff couched his suit in its simplest possible form 
merely alleging the deposit, stating that he had a right to the 
return of the deposit and demanding the return, it would be 
arguable that on the plaint no question of interpretation of the 
rules arose and that the mere fact that the defence raised such 
a question in rebuttal of the suit filed under the ordinary law 
would not debar the Civil Courts from determining the rights 
of the parties, the decision as to the interpretation of the rules 
being merely incidental to a suit under the ordinary law. The 
plaintiff however has not taken that course. In his plaint he 
has expressly set forth the contention that the rule has been 
misinterpreted and that on a strict and proper interpretation of 
the rule his deposit should not be forfeited and he bases his suit 
on the rules as interpreted by himself and asks for a decision 
that the interpretation thereof by the Collector is wrong. Quite 
clearly this isa suit which ab initio involves the question of 
the interpretation of the Electoral Rules. Iam of opinion that 
such a suit does not lie. The rules provide a special agency 
for the interpretation of the rules in doubtful or disputed cases. 
They also provide that the decision of the Governor in cases 
referred to him shall be final. It is, I think, well established 
that where a special and exclusive machinery has been laid 
down by statute for remedying a wrong, the existence of 
that machinery excludes the ordinary remedy by the Civil 
Courts in the absence of clear misconduct or lack of good faith 
on the part of the person designated for the special purpose. 
There is an express ruling of a single Judge of the Nagpur 
High Court on precisely this point where a similar rule with 
teference to the elections for the Council of State has been 
interpreted so as to exclude the jurisdiction of the Civil 
Courts in the case of a suit for the refund of a deposit declared 
forfeited. I have also been referred to the decision in Sarvo- 
thama Rao v. Chairman, M unicipal Council, Saidapet!, 
where it was held that where the Local Government promulgat- 
ed certain rules and embodied in those rules one which 
provided that any question relating to the interpretation of the 
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rules should be referred to the Local Government whose 
decision should be final, the Civil Court would have no juris- 
diction in a case in which the remedy specially provided had: 
been used and exhausted, though it might be otherwise if the 
authority so designated had refused to exercise the jurisdiction 
conferred upon it. Under these rules which we have now to 
construe, the remedy given to a candidate who is adversely 
affected by a misinterpretation of the rules is to refer the 
matter to the decision of the Governor. Assuming that a 
reference has been made in the present case (though I am very 
doubtful whether in fact it has) and assuming that such a deci- 
sion has been given by the Governor (though again there is no 
evidence that any such decision has been given), that decision 
would be final and the remedy provided by the rules would have 
been exhausted. If the remedy provided by the rules has not yet 
been exhausted, it' may still be open to the appellant to pursue 
it. This is a matter upon which I can express noopinion. I am, 
however, satisfied'that the Civil Courts have no jurisdiction to 
entertain a suit which seeks in substance a declaration that the 
interpretation of the Electoral Rules by the Collector is wrong 
and that the proper way of rectifying such an error is.to take 
the course indicated by r. 48 of the Electoral Rules. In this 
view, I dismiss the appeal with costs. 

Leave to appeal is granted. 

K. C. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Burn and Mr. Justice Kine. 


Mylswami Chetty .. Prisoner® (Accused). 


Criminal Procedure Code (V of 1898), Ss. 156, 157 and 162—Information 
as to shooting incident—Sub-Inspector recording same and proceeding to 
enquire—Statement made during course of investigation—Admissibility in 
evidence. 

A Sub-Inspector of Police was told by the Head Constable that he’ had, 
heard that there was a shooting case at a particular place. Thereupon the 
Sub-Inspector entered the substance of that information in the general diary 
and then went to enquire into the matter. Itdid not appear who gave the 
Head Constable any information or what that information was. The Sub- 
Inspector having in the course of the enquiry recorded a statement from one 
of the witnesses at the house of the deceased, the question was raised whether 
the statement was admissible in evidence. 


Appeal dismissed. 








*R.-T. No. 6 of 1938. 22nd February, 1938. 
(Crt. A. No. 51 of 1938). ; 
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Held, that as the Sub-Inspector had no information of the commission of 
a cognizable offence when he went to the house „of the deceased it was 
impossible to say that the statement was recorded by him during the course 
of an investigation under Chapter XIV of the Criminal Procedure Code, and 
that no objection could be raised as to its admissibility in evidence. 


The Public Prosecutor v, Chidambaram, (1927) 55 M.L.J. 231, referred to. 

Trial referred by the Court-of Session of the Coimbatore 
Division for confirmation of the sentence of death passed on 
7th January, 1938, upon the said prisoner in C. C. No. 162 of 
1937 and appeal by the prisoner against the said sentence. 

T. S. Anantaraman, K. V. Ramaseshan and C. D. Venkata- 
raman for Accused. 

K. Venkataraghavachari for The Public Prosecutor 
(V. L. Ethiraj) on behalf of the Crown. 

The judgment of the Court was delivered by 

Burn, J.—This is a case of a somewhat unusual kind. The 
appellant is alleged to have goné to a house where preparations 
were being made for a marriage at about 1-30 a.m. on the 
18th August, 1937, and there to have shot the father of the 
bridegroom with a revolver and killed him. The learned 
Sessions Judge of Coimbatore has found the appellant guilty 
of murder and sentenced him to death. 


The facts are quite simple. The deceased was the maternal 
uncle of the appellant and there was bitter enmity between the 
two branches of the family. It was alleged that about two 
years ago the appellant was trying to secure for his elder 
brother the daughter of Sundarammal (P. W. 7) but P. W.7 
rejected this alliance as she disapproved of the appellant’s 
family.. After that it is said that about six months before this 
occurrence ‘one Ponnusami who was employed by the deceased 
wanted to marry the same girl. His offer also was refused 
and he is said to have left the service of the deceased. After 
this a marriage was arranged between the daughter of P. W. 7 
and Sitarama Chetti (P.W. 6) a son of the deceased. The time 
of the ceremony was fixed for 8 to 9 a.m. on the 19th August, 
and according to the prosecution the relations and friends 
assembled at the house of the deceased on the 18th. The 
appellant had not received an invitation. In the middle of the 
night at about 1 a.m. the bridegroom’s mother and other 
relations went to fetch new pots for the marriage from the 
house of the potter according to mamool. While they were 
away from the house, the appellant, followed by two others 
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who were not recognised, is said to have come in through the 
open front door ofthe house and to have shot Kuppuswami 
Chetti twice with a revolver. Kuppuswami Chetti was seated in 
the open yard behind the house. The house is on the Hardinge 
Market Street in Pollachi. The front gate gives access to a 
small open yard. Then there is a verandah at either end of 
which is a small room. From the middle of the verandah the 
door leads into the front hall. Behind that there is a second 
hall and behind that the open yard in which Kuppuswami 
Chetti was said to be seated. The appellant, according to the 
evidence of P. Ws. 1, 2, 4, 5 and 6 walked straight in through 
the gate and through both the halls to the doorway leading 
into the open yard. At that point he fired two shots at 
Kuppuswami Chetti one of which entered his left side and 
penetrated to the heart. Death of course must have been 
instantaneous. The other struck Kuppuswami Chetti on the 
right wrist and the bullet came out through the palm. The 
appellant is then said to have run across the open compound 
behind the house and to have made his escape by climbing over 
the compound wall on the eastern side. 


P. W. 1 is the eldest son of the deceased. He says that he 
himself, the bridegroom, Sitaraman (P. W. 6), a tailor Hari- 
chandran (P. W. 5) and Dhandayudha Mudaliar (P. W. 2) 
were all seated in the front hall when the appellant came in. 
Nachimuthu a cart driver employed by the deceased, is said to 
have been sitting on the outer verandah. These five are the 
witnesses who saw the entrance of the appellant into the house. 
P. Ws. 5 and 6 did not see the actual shooting. P. W. 5 says 
that as soon as he saw the appellant with the revolver in his 
hand he pushed the bridegroom (P. W. 6) into one of the 
small rooms at the end of the front verandah and bolted the 
door. These two witnesses therefore merely heard the shots. 
P. Ws. 1, 2and 4 saw the appellant go to the southern door near 
the hall and saw him fire from there. The evidence of these 
witnesses has been attacked on various grounds. Here as also 
apparently in the Sessions Court one of the principal lines of 
attack was based upon the size of the bullet which the doctor 
extracted from the body of the deceased. This bullet (M. O. 1) 
is a large object and. the chemical examiner, Madras, to whom 
it was sent for examination reported (Ex. D-1) that the weapon 
through which the bullet could have been fired must be a gun 
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of at least 12 bore. Now all the witnéssés for'the prosecution 
say that the weapon which the appellant used was a revolver. 
The learned Sessions Judge has explained that, when the case 
came up for trial before him, the learned Public Prosecutor 
represented that if the defence was going to make any use of 
this seeming discrepancy he would like to have the chemical 
examiner cited as a witness. The learned Sessions Judge 
thereupon called for an additional report from the chemical 
examiner and the chemical examiner replied (Ex. G-1) that 
by ‘gun’ he meant any kind of fire arm and that the bullet 
might have been fired from a revolver. The'matter was really 
placed beyond the possibility of any doubt by the examination 
of a Sub-Inspector of the C.I.D., as a Court witness. It was 
in consultation with this witness that the chemical examiner 
had sent his first report. The Sub-Inspector said that he had 
had experience of revolvers of 12 bore and even larger. He said 
he himself had seen revolvers which could easily fire bullets 
like M. O. 1. He also stated that M. O. 1 had no marks of rifling 
on it and from this he deduced that the weapon from which it 
had been fired was a smooth bore and not a rifled firearm. It 
is of course well known that the barrels of revolvers as 
generally manufactured in Europe or America do not exceed 
-455 inches in bore. To pass a 12 bore bullet the bore of the 
firearm must’ be according to the Court witness :729 . inches. 
The difference, is considerable but. there is not the slightest 
reason for rejecting the evidence of. the Court witness when 
he said that he. had seen revolvers which could easily fire 
bullets of the size of M. OQ. 1. 


The appellant denied the offence and pleaded alibi. 

{His Lordship discussed the evidence and concluded. ] 

In our opinion this evidence. is wholly worthless. The 
evidence of D. W. 4 clearly conflicts violently with that of 
D. W. 1. D. W. 1 who came from his house close by imme- 
diately after he heard the shot found P. W. 1 in the house 
whereas. D. W. 4 alleges that P. W. 1 had gone with the party. 
to the potter’ s. house and this party: did not return until after, 
the murder had taken place.. D. W. 1 says that he stayed in, 
the, house: 15 minutes but he apparently did not. ṣee any of the, 
party who came back from. the potter’s. 

.The only criticisms. of any . force. that can be levelled: 


against. the. prosecution evidence.are of a:negative kind. The ` 
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Sub-Inspector (P. W. 10) was told at about 2-30 a.m. by a 
Head Constable that he had heard that there was a shooting 
case in the marriage house of a Chettiar in Hardinge Market 
Street. The Sub-Inspector entered the substance of this. 
information in the General Diary and then went out to enquire 
into the matter. It is, we think, a defect in the prosecution: 
case that the Head Constable has not been examined, and 
therefore it is not known who gave the Head Constable any 
information or what that information was. This has led toa 
contention on behalf of the appellant that Ex. B, a statement 
recorded by the Sub-Inspector from P. W. 1 as soon as he 
arrived at the house of the deceased, is inadmissible in evidence.. 
The argument is that the Sub-Inspector received information 
from the Head Constable which led him to suspect the com- 
mission of an offence which he was empowered under S, 156: 
of the Criminal Procedure Code, to investigate. S. 157, 
Criminal Procedure Code, provides that in such circumstances. 
the officer in charge of a police station after sending a report 
of the same to a Magistrate empowered to take cognisance of 
the offence shall proceed in person to the spot to investigate 
the facts and circumstances of the case. Since Ex. B was 
recorded by the Sub-Inspector after he had gone to the house 
in order to find out the truth of the matter we are asked to say 
that Ex. B is a statement recorded during an investigation 
under Chapter XIV, Criminal Procedure Code, and therefore 
inadmissible under S. 162 of the same Code. We do not think 
that there is any substance in thiscontention. The question. 
whether Ex. B was recorded during investigation or not is a 
question of fact. The Sub-Inspector had no information of 
the commission of a cognizable offence when he went to the- 
house of the deceased. He was merely told that there had 
been a shooting incident. Whether the shooting was due to- 
accident or design he did not know. When he got to the house: 
he saw the corpse of Kuppuswami Chetti in the open yard at 
the back and according to this evidence he then took down a 
statement (Ex. B) from P. W. 1. Now it is clear only after 
recording the statement that the Sub-Inspector can have any 
real information of the commission of a cognizable offence. 
It is impossible to say that this statement was recorded by the- 
Sub-Inspector in the courseof an investigation into this offence.. 
The case is very similar to the case of telegrams sent toa 
police station upon which the police naturally take action. 


` 


I1] THE MADRAS LAW JOURNAL REPORTS. 755. 


(Vide The Public Prosecutor v. Chidambaram.) We are 
satisfied that Ex. V is not inadmissible by reason of the provi- 
sions of S. 162 of the Code. 


The other criticisms of a negative'kind are that one Kanni, 
Chetti who is said to have been in the open yard at the time of 
the murder was not examined as well as that Nagamanikam 
Chetti was not examined as a prosecution witness. The Sub- 
Inspector of Police said that Kanni Chetti had been dispensed 
with though cited in the charge sheet because he had informa- 
tion that Kanni Chetti had been gained over and was hostile to 
the prosecution. As for Nagamanickam Chetti it is quite clear 
that he would have been a hostile witness and there was 
adequate reason for dispensing with him. 

In our opinion the learned Sessions Judge (who has 
commented favourably upon the demeanour of P. Ws. 1 and 2 
in the box) was justified in relying upon the evidence of 
P. Ws. I, 2, 4, 5 and 6. There is no ascertainable reason why 
those witnesses should have falsely implicated this appellant. 
It is interesting to observe that one wild suggestion which was 
made was that the murder had probably been committed by 


Ponnuswami who himself had wanted to marry P. W. 7’s. 


daughter. Fortunately the learned Sessions Judge was able to 
give that suggestion its quietus because Ponnuswami happened 
to be in Court. He was made to stand up and shown to the 
assessors and it was observed that both in figure and feature 
he was of a quite different type from the appellant. We do not 
think there is any foundation for the suggestion that the 
prosecution witnesses did not know who had committed this 
crime. l 
The conviction of the appellant is, in our opinion, correct 
beyond the possibility of any reasonable doubt. As the learned 
Sessions Judge observes the only possible sentence in a case 
like this is the sentence of death. We therefore confirm the 
conviction and the sentence of death and dismiss this appeal. 


B. V. V. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SırR ALFRED Henry Lionet Leacu, Chief 
Justice anD Mr. Justice MADHAVAN Nair. 
4. or, Chockalingam Chettiar .. Appellant® (6th Defen- 
dant) 
v. 
Qa, Qg. sn Muthukaruppan Chettiar 
and others , .. Respondents (Plaintiff 
and Defendants 1 to 
5 and 7 and 8). 


Hindu Law—Father’s partnership with strangers—Debts in course of 
business—Trading family—If minor members Hable—Extent of liability— 
Decree in partition suit declaring shares—Consent decree—Decree not acted 
upon—Parties continuing joint as before—If division in status effected by 
decree, 

One N,a Nattukottai Chetti, started a money-lending business with his 
undivided brother. Later the brothers became divided and at the division 
the business fell to the share of N and N carried it on till his death in 1927 
for the benefit of himself and his sons. N had two wivesand in 1907 when 
N had only one son by his second wife, the sons by the first wife fileda 
friendly suit for partition. The suit was compromised and a decree followed 
on the compromise declaring that the first wife’s sons were to have a half 
share and the sons by the second wife, born and to be born, were to have the 
other half. The decree did not however result in the division of the proper- 
ties and it was found that it was never acted upon, not even in part. After 
the partition suit was settled N entered into a partnership called M. P.N.as 
representing the family with strangers and the capital for it contributed 
by N was found from the common fund of the family. N managed it during 
his life and after his death it was continued as before, the eldest son by the 
first wife taking his place in the partnership. 


During the lifetime of Nand inthe ordinary course of business, the 
plaintiff deposited a sum of money with the firm and in 1930 a promissory 
note was executed for the amount then found due to the plaintiff by the 
agent of the firm. Ina suit on the promissory note against the partners of 
N and his sons, it was contended by the appellant that by the decree in the 
partition suit N had become divided and M. P. N. was not a family business 
and even if it be that N entered into partnership on behalf of all the sons 
also, it was dissolved on his death and could not be continued so as to make 
him liable. l i 

Held, (4) that the decree in the partition suit did not put an end to the 
joint status, as the terms of the decree were never carried into effect and the 
members of the family continued to live together and regarded themselves as 
still being joint. Even if the intention was originally to divide the family, 
that intention must ‘in the circumstances be deemed to have been abandoned. 

(ii) The contract of partnership by N, the manager did not ipso facto 
make the other members of the family partners, but when N asa manager of 
the trading family entered into partnership with strangers for the purpose 
te I LOO LLL OI eT tani 

* Appeal No. 379 of 1933.2 - = ° ‘29th March, 1938. 
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of carrying on the same kind of business, the members of the family became 
liable to the extent of the family property for the debts binding on the 
manager in the partnership business. 
(iii) The son became liable also under the pious obligation rule. 
Appeal against the decree of the Court of the Subordinate 
Judge of Devakottah in O. S, No. 122 of 1931, 


S. Venkatesa Aiyangar for Appellant. 
C. S. Venkatachariar and R. Kesava Aiyangar for Respon- 
dents. 


The Court delivered the following 


Jupcment.— This appeal raises two questions. One is 
whether the minor members of a trading family can be held 
liable to the extent of their interests in the family properties 
for debts incurred in a business carried on by the father in 
partnership with strangers. The other question is whether a 
decree passed by consent in a partition suit puts an end to the 
joint status, notwithstanding that the terms of’ the decree are 
never carried into effect and the members of the family con- 
tinue to live together and regard themselves, as still being 
joint. i 

The appellant is the son of one Narayanan, a Nattukottai 
Chettiar, who died in 1927. Narayanan had two wives Unna- 
mulai and Alamelu. By Unnamulai he had three sons, A. M. 
A. N. Annamalai Chettiar (the third respondent), A. M.A. N. 
Natesan alias Chidambaram Chettiar (the fifth respondent), 
and A. M. A. N. Sambandam Chettiar (the sixth respondent). 
By Alamelu he had four sons. The eldest, Annamalai, pre- 
deceased his father and the youngest Yoganandam was given 
in adoption. The other two sons are the appellant, and A. M. 
A. N. Subbayya Chettiar (the seventh respondent). Many 
years ago Narayanan founded a money-lending business with 
his brother at Kuala Lampur in the Federated Malay States. 
Afterwards they separated and on the partition of the family 
properties the Kuala Lampur business fell to the share of 
Narayanan, who carried it on until his death for the benefit of 
himself and his sons. This business was continued after his 
death and itis not disputed that it must be regarded as a 
family business. In 1907 there was a disagreement between 
the two wives of Narayanan with regard to their Stridhanam 
moneys and it would appear that Unnamulai wished to make 
certain that her sons would not be prejudiced ‘so far:as their 
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shares in the. family properties were concerned as the result of 
other sons being born to Alamelu, At this time the only son 
born to Alamelu was Annamalai. As the result of the differ- 
ences between the two wives a suit for partition was filed in the 
Court of the Subordinate Judge, Madura East, by the sons of 
Unnamulai, who were represented by their maternal grand- 
father Chidambaram Chettiar. This suit was numbered as 
O. S. No. 28 of! 1907. The defendants were Narayanan, 
Unnamulai, Unnainulai’s daughter Unnamulai, Alamelu’s son 
Annamalai and Alamelu. There does not appear to be any 
doubt that this suit was of a friendly nature. Narayanan, his 
wives and children were all living together at the time and 
continued to live, together until his death. In fact the sons 
have always lived in the family house. On the 30th Septem- 
ber, 1908, a decree was passed by consent in the partition 
suit. It declared inter alia that the sons of the first wife 
were to have a half share of the family properties, and the 
sons of the second wife,. including the sons to be born 
thereafter, the other half. The decree did not, however, 
result in the division of the family properties and can only 
be regarded as embodying arrangements to be carried into 
effect, if and when a partition did in facttake place. In the 
course of his evidence the 3rd respondent stated that the 
movable properties were divided, but as it is clear that he 
was untruthful on other points we are not prepared to attach 
any weight to his testimony, and it was not accepted by the 
learned trial Judge. I will return to this compromise decree 


later. 


After the parition suit had been settled . Narayanan 
entered into a partnership with the second and fourth 


respondents for;the purpose of carrying on a money-lending 


business at Maubin in Burma under the vilasam of M. P. N. 
The capital contributed by Narayanan to this partnership must 
be deemed to have come from the common fund of the family. 
What the amount of the capital is does not appear. , The books. 
have not been produced and the appellant must share the 
responsibility for this. It is common ground that the business 
was a very successful one for many years and that Narayanan 
took part in its management during his life. On his death it 


was not wound up, but continued exactly as before, except that 
the 3rd respondent as the eldest son took his father’s place in 
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the partnership. It was not until the rebellion broke out in 
Burma in 1930 that the business ceased to prosper. 

In the course of its business the M.P.N. firm accepted 
‘deposits from customers and paid interest on the amounts so 
received. During the lifetime of Narayanan and in the 
ordinary course of business the 1st respondent deposited a sum 
of tnoney with the firm. On the 27th April, 1930, it was 
calculated that there was due by the firm in respect of this 
deposit Rs. 10,126-9.6, for which a promissory note was 
executed by the firm’s agent and handed over to the Ist 
respondent. When he demanded payment the firm failed to 
comply and the Ist respondent was compelled to file the suit out 
-of which this appeal arises. The defendants were Narayanan’s 
partners and his sons, The 2nd and the 4th respondents who 
with Narayanan founded the firm, pleaded that the firm’s 
agent had no power to accept the deposit. The 3rd, 5th and 
‘6th respondents, Narayanan’s sons by Unnamulai, denied that 
they ever had any interest in the business. Their case was 
that their father merely represented himself and his sons by 
Alamelu. The appellant and the 7th respondent contended 
that they had no interest in the business and that their father 
entered the partnership on behalf of himself and his sons by 
the first wife. These defences, all failed and the suit was 
decreed with costs, the liability of the appellant and the 5th, 
‘6th and 7th respondents being limited to their shares in the 
family properties. 

The decision of the trial Judge is challenged by the appel- 
dant alone. He contends that the business of the M.P.N. firm 
‘cannot be regarded as being part of an ancestral business and 
Says that unless it can be so regarded, he is under no liability 
to the Ist respondent. He asks the Court to hold that the 
family became divided as the result of the partition suit and 
that Narayanan did not enter into the M.P.N. partnership on 
behalf of himself and all his sons, but only on behalf of 
himself and his sons by Unnamulai. He says that even if 
Narayanan did enter into the partnership on behalf of all, the 
partnership was dissolved on his death and it could not be 
‘continued so as to make him liable. For the ist respondent 
it is denied that the effect of the partition suit was to 
divide the family. It is contended that the interest in the 
M.P.N. firm must be regarded as being part of an ancestral 
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business; but if it cannot be so regarded, it is said that the 
family being. a trading family the M.P.N. business: must be 
deemed to be part of the family business, which renders the 
minor members of the family liable to the extent of their 
interests inthe family properties. It is also contended that 


the appellant is liable under the pious obligation rule ‘of Hindu 
Law. So 


The business here cannot be regarded as being ancestral. It 
is true that Narayanan and his sons are Nattukottai Chettiars 
and that their family trade is money lending, but no business 
came to Narayanan from his forbears. So far as the evidence 


discloses his business career’ commenced in Kuala Lampur ` 


with the firm founded there by him in partnership with his. 
brother and the only other business interest which he had was. 
his interest in the M.P.N. firm. While in these circumstances 
it cannot be said that Narayanan carried on an ancestral 
business, it can be said that he managed a family business. 
This is accepted by the appellant, but he says that the family 
business came to an end with the compromise decree passed 
in O. S. No. 28,of 1907 as this decree dissolved the joint 
status. Wedonot agree. That decree made no difference to 
the position of the family at the time it was passed and as far 
as we know it has never been acted on, not even in part. In 


Palaniappa Chettiar v. Alagan Chetiil, the Privy Council, 


found that a custom existed among the Nattukottai Chetties. 
inhabiting certain villages in the Madura district whereby 
when a Chettiar during the. lifetime of his first wife married 
another wife he appropriated out of his property a part for the 
maintenance of his first wife and that the property so appro- 
priated descended to her son and that the rest of the property 
was notionally divided, a half being allotted to the son or sons 
by the first wife and the other half to the son or sons by the 
second wife. There is no evidence of any such custom. in the 
present case, but the judgment in Palaniappa Chettiar v. 
Alagan Chettil; shows that in some parts of the Madura 
district there can be a notional division of property, and we 
consider that the evidence here discloses that this was the 
intention when the compromise decree was passed. If the 
family separates, the separation will be deemed to continue 





l. (1921) L.R. 48 LA. 539: LL.R. 44 Mad. 740 (P.C.). 
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unless it is shown that there has been-a reunion, and a person 
who sets up a reunion must prove it, Babu alias Govindoss 
Krishnadoss v. Official Assignee of Madrasi. But here we are 
concerned with a case where the members of the family never 
in fact separated and the members regarded themselves as 
being joint even after Narayanan’s death. Exs. Kand III show 
this beyond doubt. Ex. K is an affidavit sworn by the 5th 
respondent on the 12th December, 1927, in support of an 
application to bring on the record of a suit which Narayanan 
had filed the names of his legal representatives. Paragraphs 
3, 4 and 5 of this affidavit read as follows :-— : 


“3. To the said late Narayanan Chettiar, his first wife’s sons, viz., (1) 
A.S. Annamalai Chettiar, (2) A.N. Chidambaram Chettiar, and (3) Minor 
Sambandam Chettiar, aged 16 years, and his second wife’s sons, vis., (4) 
Minor A.N.:Chockalingam Chettiar, (5) Minor A.N, Subbayya Chettiar, and 
(6) Minor A.N. Yoganandam Chettiar, are the undivided sons of the late A. 
N. Narayanan Chettiar and are the heirs who have succeeded to his estate by 
‘survivorship’ and are his ‘legal representatives’. 


“4, To the plaintiff A.N. Narayanan Chettiar, deceased, except we six 
persons, there are no other heirs. 


“5, Therefore, it is just and necessary that six persons mentioned in the 
petition, who are the sons of the plaintiff A.N. Narayanan Chettiar, deceased, 
and who have succeeded to his estate by ‘right of survivorship’ and who are 
his ‘legal representatives’ should be brought on record as his ‘legal represen- 
tatives’ and the case proceeded with.” 

There is here sworn testimony by a member of the family, 
who was giving evidence on behalf of the family, that 
Narayanan and his sons by his two wives constituted an undi- 
vided family. Ex. III is the application itself and contains 
similar statements. Taking into consideration the course of 
events from the institution of the partition suit and the exhi- 
bits to which I have just referred we are of the opinion that 
the partition decree was not intended to alter the joint status 
of the family. It did not in fact make any change and even if 
the intention was originally to divide the family that intention 
must in the circumstances be deemed to have been abandoned. 


When Narayanan embarked upon the M. P.N. partnership 
he did so as representing the family. That did not, however, 
make the members of his family, partners. It is well-settled 
law that a contract of partnership by a manager does not ipso 
facto make the other members of the family partners: Sokka- 
nadha Vannimundar v. Sokkanadha Vannimundar2, Grande 





1. (1928) 55 M.L.J. 132. - 2. (1904) LL.R. 28 Mad. 344. 
96 
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Gangayya v. Grande Venkataramiah!, Ramanathan Chetty v. 
Vegappa Chetty? and Krishnasami Aiyar v. Ramanadhan’. But 
this does not mean that wherea manager of the trading family 
enters into a partnership with strangers for the purpose of 
carrying on the same kind of business the members of the 
family are not liable to the extent of the family property for 
the debts binding on the manager in the partnership business.. 
That they are liable to this extent is pointed out in Mayne’s 
Hindu Law, Ninth Edition, pages 398 and 399, from which I 
will quote the following passage: 


“On the other hand, the manager of a trading family has wider powers 
than those of the manager of a non-trading family. There is no deviation 
from the fundamental principle that what is done must be for the benefit or 
necessities of the family, but acts such as the incurring of debts and drawing 


of negotiable instruments are necessities to a trading family, which they’ 


would not be to a non-trading family......... But with a stranger 
partner the members of the family who are not actively engaged in the busi- 
ness have no contractual relation and they can seek no direct relief against 
him. To the creditors of the business they will be liable to the extent of 
their share of the family property embarked in the business; and in the case 
of families whose hereditary occupation is trade, this will be tantamount to 
saying that their liability extends to their share of the family property as a 
whole. The business is conducted on the credit of the whole family property, 
and that property is swelled by the profits of the business, and it would be 
impossible to say that: any particular portion of the family property, less than 
the whole, is to be regarded as specifically allocated to the business.” 


The hereditary occupation of Nattukottai Chetties is 
money-lending and the business which Narayanan the manager 
of this family embarked on with the 2nd and fourth respon- 
dents was a money-lending business. If this is to be regarded 
as an extension of the family business—and we regard it as 
such—the appellant is liable to the extent of his share in the 
family properties for the debt due to the first respondent. In 
Ramanathan Chetty v. Yegappa Chetty, Co utts-Trotter and 
Srinivasa Aiyangar, JJ., pointed out that there may be many 
cases in which family property may in one way or other be 
available to the creditors of a partnership carried on by the’ 
manager with others, and the present case is, in our opinion, 
one of them. 


In Sri Thakur Ram Krishna Murarji v. Ratan Chand4, 
the Privy Council had to consider a case where an ancestral 





1. (1917) 34 ML J. 271: 1.L.R. 41 Mad. 454 (F.B.). 
2. (1915) 30 M. L. J. 241. , 3. (1934) 68 M.L.J. 251. 
4, (1031) 61 M.L.J. 665: L.R. 58 I.A. 173: LL.R. 53 All 190 (P.C.). 
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business of a Mitakshara joint family had been carried on in 
partnership with another person. Upon the retirement of the 
stranger partner there was a dissolution and winding up of the 
Partnership, but the business was carried on thereafter on 
behalf of the joint family in the same commodities and upon 
the same premises. This was held not to be a new business, 
but a continuation of the ancestral business. In the present 
case, the business was not an ancestral one, but it was a family 
one and when Narayanan died the family continued to be 
represented in the business of the M. P. N. partnership by the 
third respondent, the eldest member of the family. It was not 
really disputed that up to Narayanan’s death the appellant was 
liable to the extent of his share in the family properties, but 
emphasis was laid on the fact that Narayanan’s death effected 
a dissolution of the M. P. N.’s partnership. If the members of 
the family were all liable during Narayanan’s lifetime it is 
difficult to see why they should not be liable after his death. 
The senior member of the family took his place in the partner- 
ship, and the firm continued to do business on the same basis 
as before. Moreover, Narayanan’s death made no difference 
so far as the debt due to the first respondent was concerned as 
the debt had been incurred during Narayanan’s lifetime. The 
learned Advocate for the appellant has suggested that the 
present case falls within the decision of the Privy Council in 
Benares Bank, Lid. v. Hari Naraini, but there their Lordships 
were considering a case where the manager had started a new 
business, not a case where the manager had entered on an ex- 
tension of the family business. Consequently we hold that the 
‘debt to the first respondent was incurred in the course of the 
family business and that the appellant is liable to the extent of 
his interest in the family assets. His brother and his half 
‘brothers accept this position so far as they themselves are 
concerned. 


We also consider that the appellant is liable under the 
‘pious obligation rule. It is said on behalf of the appellant that 
‘this ‘was not pleaded and that the Privy Council refused to 
allow the question to be raised in Benares Bank, Lid. v. 
Hari Naraini, because it was raised for the first time before 
their Lordships and it involved -questions of fact which had 








. L (1932) 63 M.L.J. 92: L.R. 59 LA. 300: LL.R. 54 AM. 564 (P.C.). 
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not been tried. That case was a very different one. It is 
impossible for the ‘appellant in this case to raise the plea that 
this debt was incurred by Narayanan for his own immoral 
purposes or that it did not come within the category of a 
necessity. The debt represented a deposit made in the ordi- 
nary course of the family business. 


For these reasons we consider that the case has been 
rightly decided by the trial Court, and the appeal must, there- 
fore, be dismissed. with costs. 


S.V.V., Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Mapuavan Nair, Officiating Chief Justice 
AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 

Ramanathan Chettiar .. Petitioner* (Petitioner in 
og P. C. C. M. P. No. 5000 of 
1937——-1si Respondent in 
Appeal No. 190 of 1931 on 

the file of the High Court) 





v. 
M. A. R. R. M. Viswanathan 
Chettiar .. Respondent (Respondent in 
l do.—Appellant in do.). 


Civil Procedure Code (V of 1908), O. 45, r. 13 (2) (d)—Mortgage suit—. 
Preliminary decree against sons of the mortgagor and his step-broiher— 
Appeal to Privy Council by step-brother—~Final decree in the meanwhile— 
Execution—A pplication for stay of-—Whether maintainable. 


O. 45, r. 13 (2) (d) enables the High Court in a proper case, even though 
no appeal has been filed against the final decree and the appeal pending before- 
the Privy Council, ‘as in this case, is only with respect to the preliminary 
decree, to pass necessary orders in order to safeguard the rights of an. 
applicant when he asks for stay of execution of the final decree. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to direct 
stay of execution of the decree of the Court of the Subordi- 
nate Judge of Devakottai in O.S. No. 29 of 1927, so far as the 
petitioner is concerned, pending disposal of the appeal to His 
Majesty in. Council, against the judgment and decree of the 
High Court iniAppeal No. 190 of 1931 (P.C. CM.P. No.. 
5000 of 1937 on the file of the High Court). 





*, C. M. P. No. 2066 of 1938. . : 4th August, 1938. 
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M., Patanjali Sastri for Petitioner. 

T. M. Krishnaswamy Aiyar for T. V. Ramiah for 
Respondent. 

The order of the Court was made by 


The Officiating Chief Justice.—This is an application for 
the stay of execution of the final decree in a mortgage suit 
passed by the Subordinate Judge of Devakottai in O. S. No. 29 
of 1927, 


The second defendant in the suit is the petitioner before 
us. The mortgage bond was executed by the first defendant, 
the adopted son of one Chockalingam Chettiar. Defendants 3 
and 4 are the children of the first defendant. The second 
‘defendant—the petitioner—is the natural son of the said 
‘Chockalingam Chettiar by his second wife whom he married 
after the death of his first wife who was the adoptive mother 
of the first defendant. The application is made under O. 45, 
r. 13 of the Code of Civil Procedure. The first Court passed 
a preliminary mortgage decree dismissing the suit as against 
defendants 2 to 4. On appeal, the High Court reversed the 
-decree of the trial Court and passed a mortgage decree against 
the second defendant and defendants 3 and 4 as well. 

An appeal to the Privy Council against this decree has 

been filed by the second defendant and it has been admitted. 
Subsequent to the filing of the appeal, the trial Court has 
passed the final decree, and now the decree-holder, it is alleged, 
is seeking to execute the final decree; and the petitioner asks 
us to stay the execution of the decree pending disposal of the 
appeal to His Majesty in Council.’ 
' The respondent takes a preliminary objection that this 
‘Court has no jurisdiction to stay execution of the final decree 
-as no appeal has been filed by the petitioner against that decree. 
His objection is based upon the wording of O. 45, r..13. C1.1 
sof the order says that: 


“Notwithstanding the grant of a certificate for the admission of any 
appeal, the decree appealed from shall be unconditionally. executed, unless the 
Court otherwise directs,” 


It is ‘said that under this clause as well as under cl. (2) 
‘which we will presently refer to in detail the stay of execution 
can be ordered by this Court only in exéctition of a decree 
which, has been appealed’ against which, in this case, would be 
the preliminary décree; and sihce no appeal: has ‘been filed 
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against the final decree, it is argued, proceedings in connection 
with the final decree should not be stayed by this Court under 
the provisions of these clauses. It is clear that if the appellant 
succeeds in his appeal before the Privy Council which he has 
filed against the preliminary decree, the result will render the 
final decree passed by the Court ineffective. But it is argued 
that though it may be so, with respect to the stay of execution 
of the decree, such stay can be granted only as against the 
decree that has been appealed against. 


In support of the above argument, no decision directly 
bearing on the question has been brought before usand we have 
to depend upon the wording of the section. We find that 
under cl. (2) of O. 45, r. 13, the Court may, on special cause 
shown by any party interested in the suit or otherwise appear- 


ing to the Court, pass certain specific orders with reference to- 


the decree which has been appealed from. Under sub-cl. (a) 
it may impound any movable property in dispute or any part 
thereof; under sub-cl. (b), the Court may allow the decree 
appealed from to be executed, taking such security from the 
respondent as it thinks fit for the due performance of any 
order which His Majesty in Council may make on the appeal. 
Under sub-cl. (c), it may stay the execution of the decree 
appealed from, taking such security from the appellant as the 
Court thinks fit for the due performance of the decree appealed 
from, or of any order which His Majesty in Council may 
make on the appeal. We may pause here fora moment and 
point out that the relief to be granted by the High Court under 
sub-cls. (b) and (c) is in respect of “the decree appealed 
from”. Coming to sub-cl. (d), the last clause, we find the 
Court has power to 

“place any party seeking the assistance of the Court under such condi- 
tions or give such other direction respecting the subject-matter of the appeal, 
as it thinks fit, by the appointment of a Receiver or otherwise.” 

It is noticeable, under this clause, the Court has power to’ 
give whatever direction it thinks necessary respecting the 
subject-matter of the appeal as it thinks fit by the appointment 
of a Receiver or otherwise, whereas cls. (b) and (c) contem- 
plate action by the Court with reference to the decree appealed 
from. Under sub-cl. (d), action may be taken by the Court 
and directions may be issued with reference to the subject- 
matter of the appeal. The subject-matter of the appeal in this. 


Pd 
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case is the property involved in the suit. It is not stated that Ramanathan 


5 : 5 5 : Chettiar 
the direction is with reference to the: decree that is appealed a 
from ‘but it is with reference to the subject-matter of the vee 


appeal. If the Court has power to pass orders which it Chettiar. 
thinks should be passed in a particular case with respect tothe Madhavan 
subject-matter of the appeal, then we think that this Court has Dair p 
power to pass orders with respect to the property involved in oe 
the suit, if we think on the merits such order should be passed. 

In our opinion, O. 45, r. 13, cl. 2 (d) enables the High Court 

in a proper case, even though no appeal has been filed against 

the final decree and the appeal pending before the Privy 

Council is only with respect to the preliminary decree, to pass 

necessary orders in order to safeguard the rights of the 

‘applicant when he asks for stay of execution of the final 

decree, as in this case. If the property which is the subject- 

matter of the appeal is now sold, unless the decree-holder 

purchases the property himself, it will be difficult for the 

petitioner to get his portion of it back in case he succeeds in 

the Privy Council appeal. It is therefore necessary that we 

should pass orders with a view to safeguard his interests in 

the case. At the same time in spite of the fact that the 
respondent has obtained a final decree for the sale of the 
petitioner’s share of the property, we think the interests of the 

respective parties may be safeguarded by passing the following 

order -— 


The lower Court will find out the value of the property 
and the petitioner will give security for the difference, if,any, 
between his share of the value of the property and hisshare of 
the liability under the decree. The lower Court will ascertain 
the value of the property within three weeks from the receipt 
of this order and the petitioner will, when he is called upon to 
give security, give the same within two weeks thereafter. On 
such security being furnished, the execution of the decree will 
be stayed but only with respect to the petitioner’s share in the 
hypotheca. 


KC, i Petition allowed. 
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IN THE HIGH: COURT OF JUDICATURE AT MAURES: 
PRESENT :—MR. Justice BURN. i 
Kariparambil Yusuf Moidu ... Appellant” (2nd Rastit- 
ugi ; dent, Surety) 
v. : 
Sambanthri Haji Abdul Khader = 
Sahib and Bros. by managing - 
- partner Haji Múhamniad Meera: 
Sahib l - Respondents (Petitioners). 


Surety—Bond mentioning his liability to pay the debt in case the petition 
for setting aside ex parte decree failed—Liability enforcible in spite of Courts 
granting of time to judgment-debtor, 


Ifa surety’s obligation under a bond was not’ merely to produce the 
debtor and to pay upif the debtor failed to do so but also to pay the 
debt at once if the petition to set aside the ex parte decree should prove 
unsuccessful, the surety’s liability will not be affected by the granting of time 
by the Court to the judgment-debtor and therefore Annadana Jadaya 
Goundar v. Konammal, (1932) 64 MLJ. 386: LL.R. 56 Mad. 625, is inappli- 
cable to such a case.’ 


Appeal against the order of the District Court of South 
Malabar at Calicut dated the 26th day of June, 1936, and made 
in.A. S. No. 280 of 1935 preferred against the order of the” 
Court of the Subordinate Judge of Cochin dated the 29th July, 
1935, and made in E. P. No. 16 of 1935 (in O.S: No. a8 of 
1933, D. M. C.,, Calicut). 


K. S. Rajagopala Aiyangar, K. Raja Aiyar and C. A, 
Muhammad Ibrahim for Appellant. 


P. Govinda Menon for Respondents. 
The Court delivered the following 


JupGmEeNnT,—This is one of the too frequent cases in 
which a surety, when the time comes for fulfilling his obliga- 
tion, displays the greatest reluctance to do so. The learned 
District Judge ï is undoubtedly right in pointing out’ that this is 
not one of thé. cases. to which S. 135 of the Contract Act: 
applies. There is here no question of surety being damnified 
by reason of a contract between the creditor and the principal 
debtor. The.learned Subordinate Judge was wrong in suppos- 
ing the decision in Annadana Jadaya Goundar v. Konammal! to 
be applicable;, Mr. Justice Venkatasubba Rao (as he then was) 





* A.A. A. O, No. 119 of 1936, Ist September, 1938. 
1. (1932) 64 M.L.J. 386: LL.R. 56 Mad. 625, 
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points out that before S. 135 of the Contract Act can be appli- 
ed there must be a contract. 


The’ surety’s obligation under his bond in this case was’ 


not merely to produce the debtor and: to pay up if the debtor 
failed: to-do so; he bound himself to pay: the debt at once, if 


the petition to set aside the ex parte decree should be unsuccess-. 


ful. The granting by the Court: of time to the a 
‘debtor does not: affect the ‘surety’s liability. | 


The appeal is dismissed with costs. 


K. C. í : - + * . Appeal dismissed? 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, . PRESENT :—MR. Justice WADSWORTH. 


Parimi Chakrapani Naidu, Ai Appellant® (Defendant). 
; v. 
Mattapalli Venkataraju (deceased) 
and another .. Respondents (Plaintiff, 
aud Nil). 


.Damages—Claim of—Obsiruction to plaintiff's enjoyment of rights by 
decision of Court in favour of defendant—Liability of defendant in the 
circumstances. à 

It is well established that no action will lje against any one for damages 
resulting from an erroneous decision of the Court, merely because that per- 
‘son has set the Court in motion, provided that malice is not established. 

Rant Mina Kumari Debiv. Surendra Narain Chakravarty, (1909) 14 C. 
W.N. 96, relied on. 


Itis also well established that the defendant is only liable for the direct. 


‘consequences of his wrongful act and that the intervening act of an indepen- 
-ddant third person bound by law to make a judicial decision breaks the chain 
of causation. 

Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in A.S.-No. 117 of 1930, preferred against 


the decree of the Court of the District Murisiff of Cocanada in: 


O. S. No. 42 of 1928.. 
P. V. Rajamannar and K. Subba Rao for Appellant. 
' Ch, Raghava Rao for Respondents., 


¥ 


_ The Court delivered the following 


Junement.—The defendant in this case appeals against 
the decree for damages caused to the plaintiff’s land by the 
loss of irrigation facilities, resulting from the action of the 
defendant in obstructing the legitimate construction of a tem- 


tt aaa 


*S, o No. 261 of 1933. ‘ 16th August, 1938, 
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porary dam across an irrigation channel and in obtaining orders. 
from the Courts which prevented the plaintiff from having the 
use of water to which he was entitled, pending Magisterial and 
Civil Courts’ proceedings. 


There is no doubt about the facts. The obstruction was 
on 3lst August, 1924. After interfering with the making of 
this dam, the defendant moved the Magistrate and procured 
an order under S. 147, Criminal Procedure Code, on 21st 
November, 1924, restraining the plaintiff from damming the 
channel and taking water to his land. The plaintiff conse- 
quently had to file a civil suit to establish his right and he also. 
applied for a temporary injunction against the defendant to 
restrain him from interfering with the exercise of ‘this right. 
The defendant opposed the grant of any such injunction and it 
was consequently refused. Eventually, the plaintiff got a 
decree recognising his right to the water and he now claims 
damages for the loss of the crops which would have been 
harvested in January 1926, January 1927 and January 1928. 


This appeal has once been heard by Cornish, J., but the 
judgment, unfortunately, was of no effect because one of the 
parties was dead at the time when the appeal was heard. 


Now, quite clearly the plaintiff’s claim for damages is 
based not on the original obstruction of the defendant in 
August 1924 which could not have affected the crops grown at 
the end of 1925, 1926 or 1927. The basis of the plaintiff’s 
claim is the action of the defendant in procuring from the 
Courts orders which had the effect of preventing the plaintiff 
from taking the water to which he was entitled. If so much 
be conceded, it is difficult to see how the damages accruing to. 
the plaintiff can have been caused at all by the extra-judicial 
act of the defendant. Assuming, however, that the defendant’s. 
act in obstructing the construction of the dam was the first of 
a series of acts which together caused the damage, it is, I 
think, well established that no action will lie against any one 
for damages resulting from an erroneous decision of the Court, 
merely because that person has set the Court in motion, 
provided that malice is not established—Kant Mina Kumari 
Debi v. Surendra Narain Chakravarty. It is also well estab- 
lished that the defendant is only liable for the direct conse- 

NE 
1. (1909) 14 C.W.N, 96. 
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quences of his wrongfulacts and that the intervening actof an Chakrapani 
independent third person bound by law to make a judicial pa 
decision breaks the chain of causation. When once it is Venkata- 
established that the party moving the Court is not, in the sapa: 
absence of malice, responsible for the Court’s erroneous orders, 
it will be clear that the order of the Court, even though erro- 
neous and even though passed at the instance of the defendant, 
isan act of a third party independent of the control of the 
defendant and bound to decide judicially. It is, therefore, a 
new act intervening and there is no chain of causation from 
the original act of the defendant which started the interference 
with plaintiff’s rights. It seems to me unnecessary to say 
anything more. - The case-law on the subject has been fully 
discussed in the judgment of Cornish, J., which unfortunately 
became inoperative. I agree entirely with the reasoning in 
that judgment and allow the appeal and dismiss the plaintiff’s 
suit with costs throughout. 
Leave to appeal refused. 
K.C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN AND MR. Justice LAKSH- 
MANA RAO. 


Uppara Dodda Narasa .. Prisoner* (Accused). 


Criminal Procedure Code (V of 1898), S. 235—-Joint trial of offences Uppara 
under Ss. 211 and 302 of the Penal Code—Validity of. Dodda 
Where an accused was alleged to have killed a person in order to foist a Narasa, 
false case of murder upon his enemies and immediately after committing the In re. 
murder preferred a false complaint and he was tried at the same trial for 
offences under Ss. 211 and 302, Indian Penal Code, 


Held, that though strictly speaking a joint trial conducted for the two 
offences was not illegal, they ought not to be tried together, as such joint 
trial would be very embarrassing to the accused and to the prosecution and 
might lead to failure of justice. 

Trial referred by the Court of Session of the Bellary 

Division for confirmation of the sentence of death passed upon 

` the said prisoner in case No. 12 of the Calendar for 1938 on 

29th June, 1938, and appeal by the prisoner against the’ 
sentences passed upon him in the said case. 


. A. K. Pavtiran for Accused. 
The Public Prosecutor on behalf of the Crown. 








* R. T. No. 60 of 1938. 5th September, 1938. 
Cri. A. No. 278 of 1938. ii 
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The judgment of the Court was delivered by 
Burn, J.—The appellant has been convicted of murder by 
the learned Sessions Judge of Bellary and has been sentenced 
to death. He has also been convicted of wilfully preferring a 
false complaint (S. 211 of the Indian Penal Code) and for 
that offence he has been sentenced to seven years’ rigorous 
imprisonment. ` 


This is the first time in our experience that a person has 
been tried at one trial for offences under Ss. 302 and 211 of the 
Indian Penal Code. The prosecution theory was that on the 
night of the 8th December, 1937, the appellant killed one 
Chaji Eranna, a farm labourer with the intention of foisting 
a false case of murder upon his enemies P.W. 11 and others. 
The appellant preferred the complaint Ex. A to the Village 
Munsiff at about8-30 P.M. on the 8th December, 1937, in which 
he mentioned the names of P.W. 11] and nine others. He 
alleged that these persons armed with a battle-axe and stout 
sticks had come:and attacked himself and his younger brother 
and Eranna while they were in the thrashing floor watching 
the ground-nut crop. He alleged that one Tippanna 
(son of P.W. 11). had cut the deceased Eranna twice with the 
battle-axe. It is therefore correct to say that the appellant 
preferred a charge of murder against P.W. 11 and his son and 
others. Now if the appellant himself had killed Chaji 
Eranna in order to foist a false case of murder upon his 
enemies and immediately after committing murder went to 
prefer a false complaint, it cannot be said that strictly speaking 
a joint trial held for the two offences under Ss. 302 and 211 
was illegal. It can be fairly contended that the two acts were 
connected together and formed part of the same transaction, 
But it is, we should think, quite obvious that offences of this 
nature ought not to be tried together. It is laid down in 
r. 156 of the Criminal Rules of Practice that it is inconvenient 
for Sessions Judges to try such offences as murder and theft 


_at the same trial. This is no doubt due partly to the fact that 7 
the offence of murder is triable with the aid of assessors 


while the offence of theft is triable by a Jury. But the same 
principle applies with equal if not greater force to such cases 
as the present. It is obviously very embarrassing to the 
accused to have to answer a charge of murder at the same time 
as a charge of wilfully preferring a false complaint of murder. 


“ 
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It is also embarrassing to the prosecution and may lead, as we 
fear it has led in this case, to failure of justice. In the present 
case attention in the Sessions Judge’s Court has been focussed 
entirely upon the case of murder. It is of course obvious, that 
if this appellant murdered Eranna, his complaint against 
P.W. 11 and nine others for the same offence must have been 
false to his own knowledge and must have been preferred with 
intent to cause injury to them. That is probably the reason 
why the prosecution in the present case has let in practically 
no independent evidence with regard to the offence under 
S.211. The only evidence that has been let in relates to the 
charge of murder and even that is of the most meagre kind. 
There is no evidence of eye-witnesses and the sole evidence 
upon which the appellant has been convicted is connected with 
the information which he is said to have given to the police 
leading to the recovery of the blood-stained head of a battle- 
axe (M.O.1). 


The evidence relating to the statement of the accused is 
given by the Inspector of Police P. W. 7, the Village Munsiff 
P.W. 1, and a ryot of the village P.W. 2. We donot find any 
ground for discrediting the evidence of any of these witnesses 
but we hold that the evidence which they have given is inad- 
missible. It is clear from the statements made by these three 
witnesses and from the Attakshi Ex. C which was written by 
P.W. 2 on the 11th December that the statements made in the 
presence of these three witnesses on that day were not state- 
ments leading to the discovery of the axe-head (M.O. 1). 
We are told that the Inspector got information about the case 
on the 9th December when he was at Bellary. He reached the 
village on the evening of the 10th December. He questioned 
the accused (to him at that time the complainant), and ins- 
pected the scene. He then found reasons for suspecting the 
accused and therefore he sent for the accused and his brother 
Chinna Narasa ‘to the girl’s school in Halvi village. The 
accused and his brother, he says, came about 4-45 p.m. He 
questioned both of them and arrested them both at 5 p.m. He 
says the accused admitted that his original complaint was false. 
It was after this that the Inspector sent for the Village Mun- 
siff, P.W. 2 and the karnam as Panchayatdars and further 
examined the accused in their presence. Now it is quite clear 
from this and from internal evidence in Ex.C that the accused, 
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or his brother, or perhaps both, had given to the Inspector all 
the information in their possession before the Village Munsiff 
and the other panchayatdars. were called in. Ex. C begins with 
these words: 

“The Circle Inspector of Police, Adoni, having in the usual course come 
to know that Dodda Narasa, son of Uppara Eranna of Halvi village is the 
culprit in this case ...... g 

This shows that the Inspecter already knew all about the 
confession of the appellant before Ex. C was recorded or 
before the witnesses were invited to listen to the answers which 
the accused would give to the questions put to him by the 
Circle Inspector. .In these circumstances we hold, as we have 
held before, that the statements made by the accused in the 
presence of P.Ws. 1, 2 and 7 are not statements leading to the 
discovery of any relevant fact. The Inspector has said nothing 
about the information which was undoubtedly given to him by 
the appellant (or perhaps his brother) in the girl’s school 
before P.Ws. 1 and 2 were called in. The evidence for the 
prosecution therefore simply amounts to this, that the appellant 
took the police officer to the house of his uncle C.W. 1 and 
there produced the blood-stained .head of the battle-axe (M. 
O. 1). By itself it is quite insufficient to warrant the con- 
viction of the appellant for murder. There is a curious omis- 
sion in this case on the part of the prosecution to explain why 
Chinna Narasa, the brother of the appellant was arrested and 
kept in remand, as the Sub-Inspector D.W. 7 says he was for 
15 days, or, on the other hand, if there was just cause for 
keeping him in remand for 15 days, why his name was not 
included in the charge sheet. 


The evidence being thus defective, the conviction for 
murder must be'set aside and the appellant acquitted. We 
have to consider whether a retrial for the offence under S. 211 
should be ordered since there certainly was a prima facie 
case against the appellant for that offence. But we have 
decided that no further trial ‘should be ordered since it is 
quite clear that it could only be ordered to enable the 
prosecution to adduce evidence relating to the charge under 
S. 211 which ought to have been adduced at the trial. As we 
have already said; there is no independant evidence establishing 
the offence under S. 211. So far as the trial before the 
learned Sessions Judge is concerned, if the conviction for 
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murder is set aside, the conviction for the offence under S. 211 
must follow automatically. The appellant’s appeal is therefore 
allowed. He is acquitted of both offences under Ss. 302 and 
211 of the Indian Penal Code. He is ordered to be set at 
liberty forthwith. 
K. C. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. JUSTICE VARADACHARIAR. 


A. Dhanapala Chetty .. Appellant* (1st Defendant) 
v. 
D. Goverchand Sowcar and 
another .. Respondents (Plaintiff and 
. 2nd Defendant). 


Res judicata—W hen applicable between co-defendants—Attestation of a 
registered document—Tests of valid attestation—Transfer of Property Act 
UV of 1882), Ss. 3, 58 and 59. 

Where ina suit ona mortgage the plea of res judicata of the appellant 
was merely based on the fact that the -Ist respondent was a party to a 
previous suit in which the question of the appellant’s minority was decided 
and the question was not a question between himself and the 1st mortgagee 
or between himself and the mortgagor but was only a question which con- 
cerned another person who filed the previous suit and the appellant in the 
present case, it could not be said that there wasa conflict between the two 
-defendants and therefore no question was decided so far as the Ist res- 
pondent herein was concerned in order to apply the doctrine of res judicata 
and enable the plaintiff to obtain any relief. 

Munni Bibi v. Tirlokt Nath, (1931) 61 M.L.J. 196: L.R. 58 I.A. 158: LL.R. 
53 All. 103 (P.C.) and Maung Sein Done v. Ma Pan Nyun (1932) 63 M.L.J. 64: 
L.R. 59 L.A, 247: LL.R. 10 Rang. 322 (P.C.), referred to. 


Evidence must be always taken in order to prove that the identifying 
witnesses to a document registered had seen the executant sign the instru- 
ment or that they had received from him a personal acknowledgment of his 
signature and had themselves signed in his presence. 


Veerappa Chettiar v. Subramania Atyar, (1928) 55 M.L.J. 794: LL.R. 52 
Mad. 123), F.B.) referred to. 


Ramanathan Chetti v. Delhi Batcha Tevar, (1930) 60 M.L.J. 302, 
followed. 


Appeal against the decree of the Court of the City Civil 
Judge at Madras in O. S. No. 342 of 1933. 

S. T. Srinivasagopalachari for T. D. Srinivasachari for 
Appellant. 





* C. C. CIA. No. 83 of 1935. 7th April, 1938. 
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K. V. Sesha Aiyangar and T. Krishnarajan for Respon- 
dents. 


The judgment of the Court was delivered by 


The Chief Justice.—This appeal arises out of a mortgage 
suit. filed by the Ist respondent against the appellant. There 
were two mortgages, one dated the 2nd April, 1921, for . 
Rs. 600 and the other dated the 25th April, 1921, for Rs. 400. 
The first mortgage carried interest at 24 per cent. per annum. 
and the second mortgage interest at 30 per cent. per annum. 
The property charged in each case was the appellant’s half 
share in a house. The second respondent is a subsequent 
mortgagee, but he took no part in the case and he is not 
concerned with the questions raised in this appeal. The 
appellant contested both the mortgages on these grounds :— 
(i) that he was a minor at the time they were entered into; 
(ii) that this question of minority had already been decided in 
his favour in a previous litigation, and therefore the doctrine 
of res judicata operated; and (iii) that no consideration 
passed for either mortgage. He raised a further contention 
with regard to the second mortgage to the effect that it was. 
not valid because it had not been attested in accordance with 
the provisions of S. 59 of the Transfer of Property Act. The 
learned Judge decided against the appellant on all these 
questions and decreed the suit, but he reduced the rate of 
interest to one per cent. per annum in each case. This reduc- 
tion of the interest has not been challenged in this appeal. 

I will first deal with the argument on the second point, 
namely, that of res judicata. It appears that on the 3rd 
February, 1921, the appellant executed in favour of one P. 
Ratnavelu Achari another mortgage of the same property. 
Ratnavelu instituted Suit No. 545 of 1922 in the City Civil 
Court to recover the mortgage debt. The lst respondent was 
made a party to that suit on the ground that he had a second 
charge over the ptoperty and had therefore a right to redeem 
Ratnavelu’s mortgage. The 1st respondent did not appear 
and so far as he was concerned the case was decided ex parte. 
The trial Court held that the mortgagor was a major at the 
time of the execution of the mortgage in favour of Ratnavelu, 
but on appeal to this Court that decision was reversed and the 
mortgage was held to have no validity, having been executed 
during the minority of the appellant. Ratnavelu’s suit was 
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accordingly dismissed and the 1st respondent became the Ist 
mortgagee. The plea of res judicata is merely based on the 
fact that the 1st respondent was a party to the previous suit in 
which the question of the appellant’s minority was decided. 
But this question was not a question between himself and the 
Ist mortgagee or between himself and the mortgagor. It was 
a question which concerned only Ratnavelu Achari and the 
present appellant. In Munni Bibi v. Tirloki Nath}, their Lord- 
ships of the Privy Council pointed out that in a case of this 
nature there are three conditions requisite before it can be held 
that the doctrine of res judicata has operation: (i) there must 
be a conflict of interests between those concerned; (ii) it must 
be necessary to decide this conflict in order to give the plaintiff 
the relief he claims; and (ili) the question between the co- 
defendants must. have been finally decided. This decision was 
re-affirmed by their Lordships in Maung Sein Done v. Ma Pan 
Nyun?. In Suit No. 545 of 1922 there was no conflict 
between the two defendants and therefore no question to be 
decided so far as the Ist respondent was concerned in order to 
give the plaintiff relief. The doctrine of res judicata could 
not, in these circumstances, apply. 

[Their Lordships then discussed the evidence as to the 
minority of the appellant and came to the conclusion that the 
appellant had failed entirely to discharge the burden of proof 
resulting in the rejection of the plea of minority.] 


With regard to the question of consideration, the appel- 
lant’s case really rests on his denial that any consideration 
passed. The mortgage deeds disclose what the consideration 
was and the appellant’s word cannot be accepted as proving 
that the consideration stated therein did notin fact pass. The 
plaintiff has produced his account books showing that he did 
lend the money. The fact that these account books were 
accurately kept in the ordinary course of business was not 
challenged in cross-examination. There is also no substance 
in this plea. 

The only other question which remains to be considered is 
whether the 2nd mortgage is invalid for want of attestation. 
It was discovered in the course of the case that there were no 
witnesses to the appellant’s signature at the foot of the docu- 





1. (1931) 61 M.L.J.-196: L.R. 58 LA. 158: LL.R, 53 All. 103 (P.C.). 
2. (1932) 63 M.L.J. 64: L.R. 59 LA. 247: ILL.R. 10 Rang. 322 (P. C.). 
98 
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ment. But at the back there were three witnesses to his 
signature before the Registrar admitting the execution of the 
document. The appellant in his written statement acknowledged 
that he has executed the document though he made no admis- 
sion with regard to the attestation. He did not, however, 
raise any objection to it until the Ist respondent was in the 
witness box. It was then that his learned Advocate observed 
that the document had not been attested in the ordinary way. 
The learned Judge, however, decided that the document had 
been rightly attested and in this connection relied on the 
decision in Veerappa Chettiar v. Subramania Aiyar!. Before 
discussing the judgment in that case, it is necessary to refer to 
S. 59 and S. 3 of the Transfer of Property Act. S. 59 provides 
that where the principal money secured is one hundred 
rupees or upwards a mortgage, other than a mortgage by 
deposit of title deeds, can be effected only by a registered 
instrument signed by the mortgagor and attested at least by two 
witnesses. S, 3 defines the word “attested” in relation to an 
instrument. The word means.and shall be deemed always to 
have meant attested by two or more witnesses each of whom 
has seen the executant sign or affix his mark to the instrument, 
or has seen some other person sign the instrument in the 
presence and by the direction of the executant, or has received 
from the executant a personal acknowledgment to his signature 
or mark or of the signature of such other person and each of 
whom has signed the instrument in the presence of the execu- 
tant. In Veerappa Chettiar v. Subramania Aiyarl, a Full 
Bench of this Court held that the signatures of the registering 
officer and of the identifying witnesses affixed to the regis- 
tration endorsement under Ss. 58 and 59 of the Registration 
Act are a sufficient attestation within the meaning of the 
Transfer of Property Act and its subsequent amending Acts. 
But in that case there was evidence that the identifying 
witnesses had signed in the presence of the executant, and this 
fact was lost sight of by the learned trial Judge in the present 
case. In Ramanathan Chetty v. Delhi Batcha Tevar2, it was 
held that the mere endorsement by the Sub-Registrar of an 
admission of execution and the signature of the witnesses 
present at the time are not sufficient to satisfy the requirements 





1. (1928) 55 M.L.J. 794: I.L.R. 52 Mad. 123 (F. B.). 
2. (1930) 60 M.L.J. 302. 
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of S. 59 of the Transfer of Property Act, as amended by the 
Acts of 1926 and 1927, where there is no evidence to the effect 
that the signatures of the witnesses to the admission were 
affixed to the document in the presence of the admitting exe- 
cutants or any endorsement to.that effect. When this question 
_ of attestation was raised in the trial Court the learned Advocate 
for the Ist respondent asked the learned Judge to allow 
evidence to be called apparently in order to prove that the 
identifying witnesses had seen the appellant sign the instru- 
ment or that they had received from him a personal acknow- 
ledgment of his signature and had themselves signed in his 
presence. The learned Judge, however, did not consider that 
this evidence was necessary in view of the pleadings and the 
decision in Veerappa Chettiar v. Subramania diyari. We 
are, however, unable to share this opinion. The document as 
it stands does not show that the signatures of the identifying 
witnesses were affixed inthe presence of the appellant. In 
these circumstances we consider that the proper course will be 
to send the case back to the trial Court to take the evidence 
which the parties may wish to offer on this question and to 
state its findings on the evidence. The record of the case will 
then be returned to this Court. 
The decree of the trial Court stands so far as the mort- 
gage of the 2nd April, 1921, is concerned. The question 
_ of the validity of the mortgage of the 25th April, 1921, will be 
decided after receipt of the record from the trial Court. The 
trial Court will submit its findings within two months. Ten 
days will be allowed for objections. 


In pursuance of the directions contained in the above 


order, the principal City Civil Judge, Madras, submitted the 
following 


l FINDING. 
* * Xk x * 
This appeal coming on for final hearing after the receipt 


of the Finding of the lower. Court, the Court delivered the 
following 


Jupcment, The Chief Justice.—The principal City Civil 
Judge took evidence in accordance with our order dated the 
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18th of August, 1937, and has submitted his findings to this 
Court. He has carefully considered the evidence and has come 
to the conclusion that the mortgage dated the 25th April, 1921 
(Ex. B) was not properly attested. The learned Advocate for 
the Ist respondent is unable to challenge the correctness of 
this finding and the appeal will therefore be allowed so far as 
this mortgage is concerned. 

The decree of the trial Court will be modified by giving 
the Ist respondent a mortgage decree for Rs. 600 with inte- 
rest at one per cent. per annum from the 2nd April, 1921, in 
respect of the mortgage of the 22nd April, 1921 (Ex. A). The 
lst respondent will be entitled to costs in this Court and in 
the Court below on the amount of the amended decree. The 
appellant will be entitled to his costs in this Court on the 
amount in respect of which he has succeeded, but we do not 
award him any costs in the lower Court. 

The amount to be inserted in the amended decree will be 
calculated according to the dates given in the lower Court’s. 
decree. 

K. C. mema Appeal allowed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 

Present :—Lorp Wricur, Lorp ROMER, LORD PORTER, 
Sir SHADI LAL AND SIR Grorce RANKIN. 


Bawa Faqir Singh .. Appellant* 
v. 
The King-Emperor .. Respondent. 


Criminal Procedure Code (V of 1898), Ss. 337 and 494—Scope—Tender of 
pardon by Magistrate—-Condition imposed for disclosing information— 
Approvers examined by Magistrate—Subsequent withdrawal of charges 
against approvers on application of prosecution—Procedure as one under 
S. 337—Whether remaining accused person can be tried before same Magis- 
trate. ` 

S. 337 of the Criminal Procedure Code deals with the action of 4° 
judicial officer while S. 494 of the Code deals with the act of an executive 
officer. If the manner in which a tender of pardon is made follows in sub- 
stance the method prescribed by S. 337, then the section must apply, and 
minor and immaterial irregularities or variations cannot be taken to affect. 
its operation. The fact that the Magistrate has not recorded his reasons as. 
required by sub-S. 1-A i ig merely an irregularity on the part of the Magis- 
trate. In sucha case the right of the accused or the approver cannot be 
affected because the Magistrate has failed to comply with the requirement 


* P, C. Appeal No. 38 of 1938. ` 21st July, 1938. 


` 
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imposed for the benefit of the accused. Nor is it material that the Magis- 
trate in tendering the pardon did so after consulting the Local Government 
and with its authority. The most important consequence of the section is 
that whena Magistrate has tendered the pardon the trial must not be by 
another Magistrate even though he be vested under S. 30 of the Code with 
power to try such an offence in question, but must be by the High Court or by 
the Sessions Court. : 


1 

One, B, was charged with five others with conspiracy and with using as 
‘genuine a document known to be forged. The District Magistrate, after 
consultation with the Local Government, and with its consent, offered two of 
the persons charged, S and V,a promise of pardon if they would make true 
and full disclosure of facts in their knowledge relating to the offences 
charged. The Magistrate did not, as prescribed by S. 337 (1-A), record his 
reasons for offering the pardon. In due course Sand V were examined by 
the Magistrate trying the case as witnesses for the prosecution. That Magis- 
trate then, on application by the Public Prosecutor, allowed the latter to 
withdraw the prosecution against S and V under S. 494 of the Code, B objec- 
ted to that course, and claimed that he was entitled under S. 337 to be com- 
mitted for trial by the Sessions Court. His objection was overruled, and his 
trial continued and resulted in conviction. 


Held, that the course taken with regard to the pardons offered to S and 
V was in consonance with the terms of S. 337 of the Code, that the remaining 
accused had the right to claim his trial by the High Court or Court of 
Sessions and the Magistrate who granted the pardon was not competent to 
proceed with the trial of the case against him. 


Decision of the Lahore High Court reversed. 


Appeal by special leave from conviction and sentence 
recorded by the Division Bench of the High Court, Lahore, 
dated 29th October, 1934 (Bhide and Coldstream, JJ.) on an 
objection raised by the appellant during his trial. 


The accused, Bawa Faqir Singh, was charged with five other 
persons with conspiracy and with using as genuine a document 
known to be forged, offences under Ss. 120-B and 471 respectively 
of the Indian Penal Code, and was convicted and sentenced. To 
two of those accused with hima pardon was tendered by the 
District Magistrate if they would undertake to make true and full 
disclosure of all the facts within their knowledge regarding “the 
criminal activities” of the appellant. After the pardons had been 

‘accepted and the two approvers had given evidence as witnesses 
for the prosecution before the Special Magistrate who was trying 
the case, the Public Prosecutor applied to the Special Magistrate 
for permission to withdraw: the prosecution of the approvers 
under S. 494 of the Criminal Procedure Code, which permission 
was granted. During the appellant’s trial, he objected to what had 
been done, and claimed that S. 337 had been called into operation 
by it, with the result that.he was entitled to be committed for trial 
by the Sessions Court. The Special Magistrate overruled the 
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objection, and a Division Bench of the High Court upheld his 
ruling, The accused appealed to His Majesty in Council. 


J. M. Pringle for Appellant—The question for decision is. 
whether the Magistrate had jurisdiction to try the appellant after 
conditional pardon had been tendered to a person who was accused 
with him. Counsel referred to the policy of the law in allowing 
the Courts in certain cases to act on tainted evidence, and referred 
to Ss, 339, 343, 401 and 494 of the Code of Criminal Procedure. 
As to S. 343, itis submitted that whenever a bargain is made with 
an accused whereby he gives evidence the provisions of S. 337 come 
into operation. In this case all the factors necessary to make 
S. 337 (2-A) operative were present. It cannot be said that it was 
not the Magistrate who tendered the pardon simply because he 
consulted with the Local Government before doing so, and obtained 
their approval, The Local Government never purported itself to 
tender the pardon, and had in any case no power to do so, While it 
is left to the Magistrate to tender pardon, he cannot do so suo 
motu, because he may well know nothing about the case involved. 
The nature of the case and the necessity of tendering a pardon 
would be matters which have to be brought to his notice by those 
interested. The pardons having been tendered as they were, the 
provisions of S. 337 were brought into operation, and could not 
be ignored by following the procedure under S. 494, 


(Lord Romer.—Is the question not whether the District Magis- 
trate was acting under S. 837 or the Public Prosecutor under 
S. 494? A pardon having been tendered, and a bargain made with 
the proposed approver, must it not be taken that it was the Magis- 
trate who was acting, and acting under S. 337?) 


G. D. Roberis, K.C., W. Wallach and J. Megaw for the 
Crown.—What was actually done in connection with the tendering 
of the pardon is really a question of fact. If the District Magis- 
trate was acting under S. 337, then the appellant’s trial was a 
nullity, in which case the Crown can only ask that the conviction 
be set aside, the Courts in India being left to take such further 
proceedings as they may decide on. The trial will remain lawful 
notwithstanding that some official may have, in tendering pardon, 
done something which he had no right to do. The witnesses in 
question having been examined, the only question is what weight 
should be attached to their evidence. It is submitted that the 
action of tendering the pardons was taken on the Local Govern- 
ment’s power to act outside S. 337, There was the alternative 
procedure open of withdrawing the prosecution against one of the 
accused and examining him as a witness. Such procedure would 
not be illegal even if not desirable. Counsel referred to King- 
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Emperor v. Har Prasad Bhargavai, with reference to the general 
right of the Local Government to refrain or to promise to refrain 
from prosecuting. It is necessary to examine closely exactly what 
was done, and that, it is submitted, shews that the pardons tendered 
were not in terms which would bring S. 337 into operation. They 
contained the phrase, “The Governor in Council is pleased to 
direct that..... .no action shall be taken... .” That being a 
direct order to the District Magistrate to drop the proceedings if 
full disclosure is made, S. 337 would not apply. Further, no reasons 
were recorded by the Magistrate as prescribed by S.337 (1-A), 
which is another indication that the action taken was not under 
that section. 

(Lord Wright——Can you show that ina case coming under 
S. 387, the Local Government have the power to jettison that 
section? The question is whether the section is mandatory in 
cases which fall under it.) f 

If the appeal is allowed, the order made should, it is sub- 
mitted, take the form which was used in Ras Behari Lal v, King- 
Emperor?. 

J. M. Pringle in reply referred to Paban Singh v. King- 
Emperors and Banu Singh v. King-Emperort. The question whe- 
ther the Local Government had power to offer a pardon is not, it 
is submitted, relevant here. The Government order says that the 
approvers “may be offered a promise of pardon....” There is no 
direction to the Magistrate to offer a pardon. In this case there 
is an offence to which S. 337 applies, a pardon by a Magistrate 
empowered to grant a pardon, and examination as witnesses of the 
persons receiving the pardon. In those circumstances the Magis- 
trate was bound to commit the appellant to the Sessions Court. 

21st July, 1938. Their Lordships’ judgment was delivered 
by 

Lorp Waricut.—The appellant was convicted and sent- 
enced on the 28th May, 1936, by the Special Magistrate of the 
District of Lahore under S. 120-B (conspiracy) and S, 471 
(using as genuine a forged document known to be forged) of 
the Indian Penal Code. The sentence was a sentence of 
rigorous imprisonment for five years. The conviction and 
sentence were confirmed on appeal. The ground of this appeal 
is that the Special Magistrate had no jurisdiction to try the 
case, since it came within the provision of S. 337 of the Code 
of Criminal Procedure, and could only be lawfully tried in the 
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circumstances of the case by the High Court or Court of 
Session. This objection was overruled by a decision of the 
High Court of Lahore, and in effect itis from that decision 
that this appeal is brought. 


The facts which are, so far as relevant, notin dispute 
may be shortly stated. The appellant, an advocate of the 
High Court, acted as counsel for G. S. Kochar, who was plains 
tiffin a suit inthe Court of the Senior Subordinate Judge 
based on a promissory note. The plaintiff succeeded ‘against 
two of the defendants, both before the Subordinate Judge and 
on appeal. Meantime complaints had been made by Durga 
Das, the defendant, against whom the case was dismissed, that 
his signature to the promissory note had been forged. On the 
14th May, 1928, the District Magistrate, acting ona police 
report, directed the issue of warrants against six persons, 
including the appellant and two other persons Sain Dass and 
Vishwa Mitter. On the 3rd June, 1928, the District Magis- 
trate had brought before him Sain Dass, who was then in 
custody, and read over to him a document which had-been 
enclosed with a letter sent to him by the Local Government. 
The letter, which was in answer to a communication from the 
District Magistrate on the question of obtaining evidence from 
one or more of the accused persons, was in the following 
terms :— ` ia 

“Subject :—Grant of a promise of pardon to Sain Dass son of 
L. Nagar Mal. 
“Sir, , 
“In reply to your unofficial note No. 751, dated the 19th May, 1928, J am 


directed by the Governor i in Council to state that Sain Dass may be offered a 
promise of pardon in the terms of the enclosed draft. 


“The said enclosed draft ran as follows :— 


“PROMISE? 


“Whereas Sarn Dass son of, L. Nagar Mal, caste Khatri, Manager, 

s Central Co-operative Bank, Karnal, has undertaken to 

Sing i ae make a full and true disclosure of the whole of the facts 
Singh, within his knowledge regarding the criminal activities of 
Ram Lal son B. Fagm Srncu son of B.Bir Singh, Bhalla, Advocate, 

a ` Kesho Ram, High Court, Lahore and other persons mentioned in the 
Clerk, Sg areal : margin, and whereas His Excellency the Governor ih 
cca ote Singh Council is pleased to direct that on condition of the said 
Kochar son of M. Sain Dass making such a full and true disclosure, no pro- 
S. Kochar. ceedings shall be taken against him with respect to the 
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4 Wishw.a said offences, the Deputy Commissioner of Lahore is 
Mitter son of Dina hereby authorised,to inform the said Sain Dass that no 
Pe A AE proceedings will be taken against him if he makes a full 
mal. and true disclosure of the whole'of the circumstances of 

the cases in question within his knowledge and repeats 
the same when called upon to do’so in any court of justice. 

By order of the Governor in Council. 
(Sd.) H.M. COWAN, 

Simla. Home Secretary to Government, 
‘Dated the 29th May, 1928. Punjab.” 
Sain Dass, when the draft was read over to him, accepted 
the terms. The District Magistrate then recorded: the follow- 


ing order :— 


“Sain Dass present. Conditions explained to him and accepted by him.. 


Public Prosecutor is authorised to withdraw the case against him. 


(Sd.) S. H. PUCKLE, 
District Magistrate, 
3-6-28. 


Mr. Puckle held the offices both of District Magistrate and 
Deputy Commissioner. 
The proceedings in the case were very much delayed and 


‘protracted. -Eventually, after various protests and objections, 


by the appellant, the Public Prosecutor applied to Mr. Luthra, 
the Special Magistrate, to whom the case had been transferred, 
-and who was vested with the powers under S. 30 of the Code, 
for permission to withdraw from the prosecution of Sain Dass. 
‘The Special Magistrate, by order dated the 4th July, 1932, 
allowed the. Public Prosecutor to withdraw the case under 
S. 494 of the Criminal Procedure Code. The appellant 
-objected to this order on various grounds, in particular that 
the case could only properly proceed under S. 337 whereas the 
prosecution were seeking to have the case tried otherwise than 
before the Sessions Judge as S. 337 would require. Sain Dass 
‘was thereupon called on the 9th March, 1933, us a witness for 
‘the prosecution before the Magistrate, Mr. Luthra. On the 
7th April, 1933, another of the accused, Vishwa Mitter, was 
-called before an Additional District Magistrate at Lahore, and 
a conditional promise of pardon was read over to him by the 
Magistrate, the same procedure being followed as in the case 
-of Sain Dass. Vishwa Mitter accepted the offer. An appli- 
‘cation was then made to the Special Magistrate, Mr. Luthra, 
for leave to withdraw the case against Vishwa Mitter under 
S. 494 of the Code.. Objection was made by the appellant on 


much the same grounds as in ‘the case of Sain Dass, but the 
99 
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Magistrate made the order and indue course Vishwa: Mitter 
gave evidence before the Magistrate. 


On the 26th May, 1936, Mr. -Luthra, karie ourer 
the prolonged proceedings, gave judgment acquitting two of 
the accused, but finding the appellant and one other of the 
accused guilty under Ss. 120-B, 467 and 471 of the Indian 
Penal Code, and imposing on the appellant, and the other 
accused who was found guilty,a sentence of rigorous imprison- 
ment for five years. This sentence was confirmed on appeal 
with a variation in respect of the conviction. 


During the proceedings it was clear that the Special 


Magistrate did’ ‘hot intend to commit the accused, to the 


Sessions Court as required by S. 337. Not only did he sanction 
the discharge of Sain Dass and Vishwa Mitter under S. 494, 
but he framed charges against the appellant before the 
examination of the witnesses was completed, under S. 254, 
instead of proceeding under Ss. 206-210, which apply to 
committal for trial. The appellant objected to this course, 
claiming that he was entitled to be committed for trial under 
S. 337, but his objections were overruled, eventually by a 
Divisional Bench of the High Court consisting of Mr. Justice 
Bhide and Mr. Justice Coldstream, who on the 29th October, 
1934, delivered judgment, rejecting the objection, with the 
result that the trial continued and was concluded before the 
Magistrate as ‘already stated. 


The question is whether S. 337 and the material sections 
which follow have been brought into operation by what was. 
done by the magistrates when they offered a tender of pardon 
to the two approvers, and by what happened subsequently. It 
will be convenient to summarise briefly the relevant sections. 
of the Code. , i 


S. 337 is limited to certain offences, including those 
triable exclusively by tbe High Court or Court of Session, or 
any offence punishable with imprisonment which may extend 
to 10 years. These latter words cover the offences with which 
the appellant .was charged. The section empowers certain 
magistrates, at any stage of the investigation or enquiry into 
or the trial of the offence, with a view to obtaining the evid- 
ence of.any person concerned in-or privy to the offence, to 
tender to hima pardon on condition of his making a full and 
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true disclosure of what he,’knows relatiye to the.offeùce. --A. 
magistrate who tenders a pardon under the section.is to record: 
his reasons for so doing, and furnish a copy to the accused if 
tequired. `. “Every person accepting a tender under the section 
is to be examined in the Coutt, of the ‘magistrate and in the, 
subsequent trialifany. ~~ 


_ Sub-S. 2-A is. the section vital, to' aie case. ‘Tt biondi 
that: me 


poo pe SAE i ` 


“ (2-A) In every case where a person has accepted a tender of pardon: 

and has been examined under sub-S, (2), the Magistrate before, whom the: 
proceedings are pending shall, if he is satisfied that there are reasonable. 
grounds for believing that the ‘accused i is guilty of an offence, commit him 
for trial to the Court'of Session or' High Court, as the case may be.” ' 
S. 338 gives ‘power to the Court to which, commitment. is. 
made to tender or order the magistrate to tender a. pardon on 
the’similar condition... S. 339 deals with the trial of a person, 
to whom a_ conditional pardon has been. granted, under Ss. 337 
and 338 if the Public Prosecutor certifies that he has not 
fulGlled the condition of full and complete disclosure. S. 339-A: 
provides that a person by whom a tender of pardon has been, 
accepted, when tried under S. 339, is to be asked whether he. 
pleads that he has complied with the conditions of the pardon, 
and if it is found that he.has, he shall. be acquitted., 


Before considering the rival ‘contentions in this appeal, it 
will be necessary to refer to S. 494, which it is said on behalf 
of the respondent is the section used in the proceedings. That 
section enables. the Public Prosecutor with the consent of the 
Court to withdraw from the prosecution before-the jury ‘return 
a verdict or, where ‘there is no jury, before judgment is pro- 
nounced, whereupon the accused shall -be ` discharged if the 
withdrawal is made before a charge has been framed, or, if it 
is made after a charge has been: framed or no charge i is: requir- 
ed, he shall be'acquitted. = `i- 


: The respondent claims that it was under S. 494 that the 
charge was: withdrawn by .the Public Prosecutor, that 
this was done with the consent of the Court, and accordingly 
that the accused has no right to claim that he is entitled under 
S..337 to trial. by the High Court or a. Sessions Court, while 
the approver cannot claim the benefit of the procedure for his 
trial provided ,by Ss. 339 and; 339-A. - Under clause (a) of. 
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S. 494 the approver is merely discharged, which means that he 
may again be put on trial for the same offence. 


It is clear that in the case of each of the two approvers, 
Sain Dass and Vishwa Mitter, the application to withdraw 
was made and the consent of the Court was given as under 
S. 494. But the issue to be determined here is whether the 
action previously taken in tendering a conditional pardon, and, 
on its being accepted, examining the approvers did not con- 
stitute action only ,consistent with being taken under S. 337 
and therefore debarring the prosecution from claiming 
that they were entitled thereafter to ignore the provisions 
of S. 337 and proceed under S. 494. Their Lordships. are of 
opinion that the. prosecution were not so entitled, and 
therefore it is not necessary here to discuss the precise 
effect of S. 494 or to consider any question which might 
arise in regard to S. 343, which by its express terms 
does’ not apply to S. 337, if action were not taken under 
that section. In their Lordships’ judgment, what was done 
here comes substantially within S. 337. The offences 
charged were within the section. The tender of pardon was 
made by a magistrate, within the terms of the section.’ It was 
expressly made on condition of the person to whom it was 
addressed making a full and true disclosure of the whole of 
the facts (or circumstances) within his knowledge. It is next 
to be observed that the persons who accepted the tenders of 
pardon from the magistrates were severally examined before 
the magistrate taking cognizance of the offence. The require- 
ments.of sub-S. 2-A. then automatically came into force, which. 
are that the accused, if there are reasonable grounds for be- 
lieving that he is guilty of the offence, is to be committed to 
the Court of Session or High Court. It is said that the magis- 
trate has not recorded his reasons as required by sub-S, 1-A. 
But that is merely an irregularity on the part of the magis- 
trate. The right of the accused or the approver cannot be 
affected because the magistrate has failed to comply with a 
requirement imposed for the benefit of the accused. Nor is it 
material, in their Lordships’ judgment, that the magistrate in 
tendering the pardon did so after consulting the Local Govern- 
ment and with its authority. That isan internal matter of 
administration, which cannot affect the position of the accused 
or the approver. The essential fact is that the pardon was 
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tendered to the approver by the magistrate. It is obvious that 
the proceedings so taken under S. 337 were different in 
character from the course which would have been taken under 
S. 494. This latter section belongs to a different chapter of 
the Code. S. 337 falls under Chapter XXIV, which deals 
with general provisions as to inquiries and trials. S. 494 falls 
under the Chapter XX XVIII, which is headed “of the Public 
Prosecutor,” that is to say, the former section deals with the 
action of a judicial, the latter with that of an executive, officer. 
S. 494 says nothing about pardons at all. It gives a general 
executive discretion to withdraw from the prosecution subject 
to the consent of the Court, which may be determined on many 
possible grounds, one of which no doubt is that the person in 
respect of whom the charge is withdrawn may be willing to 
give evidence. But the whole procedure anc the various conse- 
quences under S. 494 differ from those under S. 337. No 
doubt, at a later stage in the present proceedings the prosecu- 
tion sought to bring themselves under S. 494, by purporting to 
take action under it, but it was then, in their Lordships’ 
judgment, too late to change the position either as against 
the appellant or as against either of the approvers. It is 
said that the Local Government did not intend to act under 
S. 337, but, if their overt acts are such as to be only 
capable of being referred to that section, their intention 
not to act under it cannot matter. It is not necessary to 
consider whether the prosecution had a desire to reap the 
benefits of S. 337, while also desiring to evade the consequence 
of having to try the case before the High Court or Court of 
Session, because in their Lordships’ judgment it is impossible 
thus to make the best of both worlds. If the manner in which 
the tender of pardon is made follows in substance the 
method prescribed in S. 337, then the section must apply. 
Minor and immaterial irregularities or variations cannot be 
taken to affect the operation of the section. Their Lordships 
do not seek in deciding as they do to throw any doubt on 
the general prerogative right to pardon. They are dealing 
here with the special statutory machinery provided under S. 337, 
with its peculiar feature that the pardon under that section 
is tendered as a judicial act and under the special precautions, 
rules and consequences which the statute sets out. One conse- 
quence, perhaps the most important, is that when a magistrate 
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has .tendered the pardon the trial must not be by another 
‘Magistrate even though he is. vested under S. 30 of the Code to 


try such an offence, but by the High Court or Sessions Court. 

For these reasons their Lordships are of opinion that the 
trial was without: jurisdiction and. hence that the appeal 
should be, allowed and the conviction, and senterice set aside. 
‘In their opinion, the case should be remitted to the magistrate 
‘with direction to,him to take the, appropriate action under 
S. 337 (2-A). l 

Thėy will humbly so advise His Majesty. 

Solicitors for:Appellant: T. L. Wilson & Co. 

Solicitors fot Respondent’: The Solicitor, India Office. 

RCC: | — Appeal allowed. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


i PRESENT :—MR. Justice VARADACHARIAR AND MR. JUSTICE 
“Horwit. - 

Siddavarapu Ramalinga Reddy -- Appellant* in both (1st 
f Defendant in both) 





U. y 
-Rachaputi Ramalingam `Setty and ; 
another ` .. Respondents in both 
k ni (Plaintif 2nd Defen- 
i dant in both). 

Parinership—Lease for a term of a mica mine—Period of lease expiring— 

Partnership term terminated—Fresh lease by one of the partners in his indivi- 
dual capacity—If enures forthe benefit of partnership —Trusts Act, S. 88— 
‘Partnership in a particular venture—Sécond part of S. 88, Trusts Act, not 
applicable—Partnership Act, S.53—Use of boiler of ‘old partnership—Plaintiff 
‘calling upon the other partner to settle accounts—Partner refusing to settle— 
If can rely on S, 53 of the Parinership Act, 

. Under the Indian Law, except in cases otherwise specially provided for 
by statute, a constructive trust can be held to arise only if the conditions of 
"S. 88 or 90 of the Trusts Act are satisfied: 

- Amica mining business begun by 4 with two others in 1924 was continued 
‘after 1929 with the first defendant B as a partner therein. In 1925 a block’of 
land was obtained by the partnership fora term of 5 years and ona portion 
„oí the land a mine had been opened. The lease terminated on 7th October, 
. |. X Appeal No. 310 of 1934and Appeal No, 197.. . -25th March, 1938, 
: of 1935. f . : 
' (A.S: No.52 of 1935 on the’ ‘fle of: the 

3 District Court of Nellore’ withdrawn and 

--, transferred tothe file of the High Court 

Lobe order dated 29th Pye 19951 in C. M. P. 
it Nò; 1103 of 1935). 
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1930. There was no clause for renewal in the lease: On 10th June, 1930; '4 
obtained a fresh lease for 10 years in his own favour to commence from the 
termination of the prior lease. Before the lease terminated, A gave a notice 
to B asserting that the lease ‘was his ‘own’ and asking him to settle the 
accounts of the partnership stating that the partnership thereby ceased and 
claiming that the lease to A must be treated as one not acquired for the-bene- 
fitof the partnership. It was found that in the matter of the new lease A 


acted for himself and not on behalf of the partners, and that B was in this. 


matter with his friends who were competing for the lease. 

Held, that independently of any contract or understanding between the 
Parties and apart from any proof of misconduct on the part of the plaintiff 
A or improper use of his position in connection with the procuring of the 
new lease, the defendant B is not entitled to the benéfit of the pew lease on 
the principle of S. 88 of the Trusts Act. There is no absolute rule or irrebut~ 
table presumption in India that when part of the assets of a firm consists of 
leasehold premises, one partner cannot, under,any circumstances, take a new 
lease of those premises for his own benefit without holding it subject to the 
benefit of the partnership. 

Semble.—Where the lease is not renewable-by contract or custom it 
will not be justifiable in the circumstances obtaining in this country to raise a 
general presumption that in obtaining a renewal the partner availed himself 
‘of his character as partner or of the advantage of the old lease. 


In the case of a partnership at will or for an indéfinite term, it is possi- 
‘ble to conceive of a. conflict betweén the interests of the renewer asa 
partner and as an individual but this case is more analogous to a partnership 
in a particular venture and as such the ease will not fall under the second 
Part of S. 88, Trusts Act. 

The plaintiff gave notice to the first defendant asking him to come and 
settle the accounts but he refused-and when the plaintiff wanted to use the 
` boiler which they had thertofore been using, the defendant obstructed. 

Held, that under S. 53 of the Partnership Act a partner may, even after 
dissolution, restrain any other partner from using any of the property of the 
‘firm for his own benefit until the affairs of the firm have been completely 
wound up. But when the defendant refused to settle thé-accounts on notice 
by the plaintiff, he cannot rely on.S. 53, as, to permitit will be to allow him 
to take advantage of his own wrong. The obstruction was unlawful and the 
„plaintiff was therefore entitled to damages.’ i 

Appeals against the decrees of the ‘Court of the Subor- 
-dinate Judge of Nellore dated 8th May, 1934 and made in Q.S. 
Nos. 68 of 1930.and 67 of 1930. i 
-. The Advocate-General (Sir A: Krishnaswamy Aiyar), K. 


Krishnaswami Aiyangar and A. K. Sreeraman for Appellant. ` 
. S. Srinivasa Aiyangar, S$: Doraiswami, -Aiyar, K. Uma- 
maheswaran, R. Feukotasuhba Rao and Aladi: Karkasinis for 
Respondents. 
The judgrnent of the Court was delivered by 
Varadachariar, J.—These appeals: ‘may conveniently be 
‘dealt with together, as was done in the Court below. In May, 
‘1929, the appellant, ‘who was the first defenidant in both the 
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suits, became a partner with the plaintiff in a mica mining 
business which the latter had been carrying on for some years. 
When the plaintiff started that business in 1924, he had two 
partners, namely, the second defendant, who was entitled to a 
four annas share and P.W. 3 who was entitled to a six annas 
share. The second defendant was only a working partner 
while plaintiff and P.W. 3 were the capitalist partners. Among 
the lands which they took on lease for the purpose of opening 
mica mines in connection with that business, was a block of 
land obtained under Ex. B for aterm of five years from 
7th October, 1925. On a portion of the land covered by this. 
lease, they had opened a mine which they named The Nitya- 
kalyant Mine. For one reason or another, it was not possible 
for some years to work this mine to the best advantage, and,. 
in December, 1928, P.W. 3 left the concern, assigning his six 
annas share (by Ex. D) to the plaintiff. The parties have 
put forward different versions as to the reasons that led to the 
plaintiff and the first defendant becoming partners in 1929. It 
is no doubt noteworthy that under this arrangement the first 
defendant agreed to advance the whole capital required for the 
working of the mine and to repay the moneys which the plain- 
tiff has so far invested. But we agree with the lower Court 
that the arrangement was not the result of any financial. 
difficulties of the plaintiff. This question does not however 
seem to us to be one of much importance, except as bearing 
upon a suggestion of the first defendant that he accepted such. 
an onerous obligation only because it was represented to him 
at the time and he was led to expect that the lease under 
Ex. B would be renewed or extended and that the partnership. 
business would be continued even for a further term. When 
the first defendant became a partner, the second defendant 
sank into the position of a person remunerated by a share of 
the profits, it being expressly provided in Ex. M that he should: 
not be liable for losses. i 


On 10th June, 1930, the plaintiff obtained (under Ex. Ey ” 
a fresh lease of most of the lands covered by Ex. B, fora 
term of 10 years commencing from the date of the termina- 
tion of the lease under Ex. B. One of the principal questions. 
for decision in the appeals is whether the defendants are 
entitled to claim an interest in‘this new lease. In August and 
September, 1930, the position was left hazy, each party 
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suspecting the other and neither of them taking up a definite 
position. Early in October, 1930, the plaintiff sent a notice 
(Ex. K) to the first defendant asserting that the new lease was 
his own and asking him to come and settle the accounts of the 
partnership which according to the plaintiff was terminating on 
6th October, 1930, with the termination of the lease under 
Ex. B. By his reply (Ex. K-2) the first defendant denied that the 
partnership was to come to an end on 6th October, 1930, and 
claimed that the lease under Ex. E should be treated as one 
acquired for the benefit of the partnership. As the plaintiff 
disputed this claim, the first defendant refused to agree to a 
settlement of the accounts of the partnership and on the night 
of 6th October, 1930, obstructed the plaintiff from working 
the mine by using the boiler which they had theretofore been 
using. The plaintiff sought the aid of the Magisterial 
authorities; but as they passed an emergent order restraining 
both parties from using the boiler or working the mine for a 
period of two months, the plaintiff instituted two suits on 
24th November, 1930, O. S. No. 67 of 1930 (out of which 
A. S. No. 197 of 1935 arises) for the taking of the accounts of 
the partnership on the footing that it had come to an end by 
efflux of time on 6th October, 1930 and O. S. No. 68 of 1930 
(out of which A. S.No. 310 of 1934 arises) for a declaration 
that the defendants were not entitled to claim any interest in 
the new lease—Ex. E and for an injunction restraining them 
from interfering with the plaintifi’s working of the mine. He 
also claimed damages in respect of the loss sustained by reason 
of the 1st defendant’s obstruction. 


The Ist defendant denied that the partnership between 
him and the plaintiff had come to an end on 6-10-1930. He 
had however no objection to the Court declaring the partner- 
ship dissolved, if accounts were to be taken on the footing that 
the new lease also formed part of the assets of the partnership. 
‘He disputed the plaintiff’s claim to damages and also contended 
that the amount claimed was excessive. The 2nd defendant 
had entered into a partnership arrangement with the plaintiff 
in respect of the new lease on 27th September, 1930 (Ex. J.) 
But, for some reason, he seems to have taken sides with the 1st 
defendant when the disputes between the plaintiff and the 1st 
defendant commenced. He accordingly filed written statements 


supporting the Ist defendant in his main contentions. The 
100 
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‘learned Subordinate Judge. held that the partnership between 
.the plaintiff and the defendants terminated by efflux of time 
-on 6th October, 1930 and that the defendants were not entitled 
‘to the benefit of the new lease obtained by the plaintiff under 


Ex. E. He accordingly directed accounts to be taken in O. S. 
No. 67 of 1930 in the terms asked for by the plaintiff. In O.S. 


‘No. 68 of 1930-he gave the declaration and the injunction 


prayed for; he also directed the Ist defendant to pay damages 


‘to the plaintiff at the rate of Rs. 1,500 per mensem from 7th 
‘October, 1930 to 17th April, 1931, when the plaintiff was 


enabled to work the mine. in:consequence.of his appointment 
as receiver. Against the decrees passed in the above terms, 
the lst defendant has preferred these appeals. 


= The only point raised in A.S. No. 197 of 1935 is, that the 
Court below should have directed accounts to be taken on the 
footing that the lease under Ex. E formed part of the partner- 
ship assets. As this question arises for decision even in A.S. 
No. 310-of 1934, the decision on that point in A.S. No. 310 of 
1934 will govern A. S. No. 197 `of 1935 also. The learned 
Advocate-General, who appeared for the appellant, criticised 
some portions'of the lower Court’s judgment dealing with the 


‘defendant’s version as to what happened when the partnership 


under Ex. M was entered into and when the new lease under 
Ex. E was obtained. But, as he did not seriously question the 
conclusions reached by the Court below on these points and as 
we are in substantial agreement with those ‘conclusions, it will 
be sufficient to'deal briefly with this part ‘of the case. 


In the reply notice (Ex. K-2) as well in his pleadings 
and evidence in these’ suits, it was the lst defendant’s case (a) 
that -even in May, 1929, the plaintiff represented to the Ist 
defendant that the landlords would grant a renewal or at 
least.an extension of the term of the ‘first lease and it was on 
this understanding and by reason of that representation that 
the Ist defendant entered into the partnership with the 
plaintiff; (b) that sometime before the middle of 1930 there 


‘was an arrangemént between the parties that in the new lease 


to be obtained they: should have the same rights as in the old; 
(c) that in the matter of obtaining the new lease, the plaintiff 
negotiated on behdlf of all the old partners and (d) that when 
on the 9th June, 1930, the Ist defendant went-to the lessor’s 
house, ‘the plaintiff sent him away saying that’ in connection 
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with the'new lease he would conduct himsélf-‘as before and 
thus prevented the lst defendant from competing-for the new 
lease. The plaintif dénied these allegations. We agree with 
‘the Court below that on thése points | the plaintiff’ s case is 
substantially true. 


It is significant that no reference j is made in' Ex, M to the 
contingency of a renewal of the lease or of the extension of 
its term or to any other lease being taken—and in this respect it 
is in marked’ contrast with Ex. A. There can be little doubt 
even on the Ist defendant’ s own. evidence, that if the business 
was. to be continued after the termination of Ex. B, he expected 
this to be done on revised terms, especially in.the matter of 
‘advances’ (referred to by the witness as ‘Pettubadi’). The 
Ist defendant’s conduct in connection with Ex. Y is also 
significant. ` In respect of contracts of sale with the Madras 
Mica Company, the practice was to enter into annual contracts; 
‘but Ex. Y was expressly limited toa period of about 2 months 
ending with 6th October, 1930.. The contemporaneous letter 
Ex. GG explains the’ reason for.this course to be that the 
‘partnership was to expire on the 6th October, 1930. On the 
‘same date as Ex. Y, the plaintiff entered into another contract 
(Ex. Z) for sale of mica to the sime company for one year 
commencing from 7th October, 1930. and “Ex. GG ‘states 
that the plaintiff and the 2nd defendant were the only 
‘two people ‘interested in this ‘new contract. The Ist 
defendant is of course not a party to Exs: Z and GG; 
but these documents (read with the evidence of P. W. 7) 
are important as showing that plaintiff ‘never concealed his 
ideas or intentions in the matter and it is difficult to belteve 
that the 1st defendant would not have become aware’of them 
about this time. Even ignoring’ Exs: Z and.GG,: the Ist 
‘defendant is not able to explain why (consistently with his 
-hypothesis) Ex. Y came to be limited to the period ‘ending 
‘with 6th October, 1930. - We are not prepared: to..accept his 
story that: the matter of the contract Ex. Y was not talked over 
between the partners beforehand and ‘thatit was: only when he 
signed Ex. Y that he noticed the limitation of the.period to 6th 
‘October, 1930. The 2nd defendant deposés thatit: was talked 
over beforehand; and though 'no question Was put to the plain- 
tiff on this point, we accept the-stafemént of the 2nd defendant 
as according with the probabilities. It must be remembered -in 
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this connection, that the 1st defendant admits that as early as 
on the 11th June hẹ became aware of the new lease having been 
obtained by the plaintiff. If, as he says, it was the original 
understanding or at least the arrangement in June, 1930, that 
even after 6th October, 1930, the partnership business should 
be continued, it is difficult to believe that the 1st defendant 
would have agreed to or acquiesced in the course adopted by 
the plaintiff in connection with Exs. Y and Z. 

Read in the light of the above considerations, Ex. H dated 
4th August, 1930, is also instructive. The first defendant 
refers therein to ‘doubts’ arising in his mind and asks the 2nd 
defendant whether anything has been mooted in respect of the 
2nd defendant’s share in the new lease. He adds. 


“Let things take their own course in future. Within these two months 
please see that as much quantity as possible is extracted.” 
This doubt and query and the further suggestion are more 


consistent with the hypothesis that between June and August, 
1930, the Ist defendant was only expecting that the plaintiff 
would moot the subject of a new contract of partnership in 
connection with the work to be done under the new lease than 
with the view that he believed that he had an interest as of 
right or by virtue of the old partnership in the new lease or in 
the business to be done under it. 

The oral evidence as to the events that koreti in con- 
nection with the obtaining of the new lease is not very satisfac- 
tory and we are constrained to say that the whole truth has 
not been disclosed. We are not prepared to believe the Ist 
defendant’s version as to what happened on the morning of 
the 9th June, in the lessors’ house. We are also not prepared 
to believe that there was no real competition in the matter, on 
behalf of Rami Reddi. It is difficult to believe that Narasa 
Reddi and Mr. Sivaramiah (a leading Vakil) would have come 
to the house of the lessors on the 9th morning on behalf of 
Rami Reddi, if the latter had no serious proposal to make. 
Nor are we convinced as to the truth of the story (though it 
is spoken to by P.W. 6) that when the lessors went to 
Mr. Sivaramiah’s house that afternoon, Rami Reddi who had 
admittedly come there had no serious proposal to make. Even 
if we accept Rami Reddi’s version that he did not proceed 
further because of his fear of a dispute with the plaintiff, it is 
sufficient to show that Rami Reddi did compete or intended to 
compete up to a particular stage. 
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We are not much impressed with the argument of the 
learned Advocate-General that the terms of Ex. E are less 
onerous to the lessee than those proposed in the draft of 
the 7th (Ex. O) and that accordingly there could have been 
no competition from others between the 7th and the 10th. The 
amount payable is no doubt reduced from 12 thousand to 
10 thousand, but unlike Ex. O, Ex. E makes the whole amount 
payable by 7th April, 1932 and does not give the lessee the 
option of throwing up the lease at the end of 5 years so as to 
avoid liability for one half of the rent. It must also be noted 
that Ex. E excludes all lands fit for cultivation and as explain- 
ed by the plaintiff it is on this very ground that one of the 
lessors refused to complete Ex. O. Weare not therefore satis- 


fied that the terms of Ex. E are less onerous than those in 
Ex. O. 


While we are satisfied that Rami Reddi did compete 
with the plaintiff in connection with the lease of June, 1930, it 
is not easy to decide what exact part the Ist defendant took in 
that connection. We are on the whole inclined to agree with 
the lower Court that the Ist defendant must have been acting 
with Rami Reddi and his friends. It is clear from the evidence 
that the Ist defendant and Rami Reddi were on very friendly 
terms and were jointly interested in several concerns. It is 
also clear that on several occasions the plaintiff had reason to 
suspect that the Ist defendant was siding with Rami Reddi in 
the disputes between the plaintiff and Rami Reddi arising out 
of the business of the Lakshmiprasanna Mines which Rami 
Reddi and the plaintiff owned in common. While it may not 
be that there was serious estrangement between the plaintiff 
and the Ist defendant on this score before the beginning of 
1930, it seems reasonably certain that after April-May, 1930, 
the relations were not by any means so cordial as to lead the 
plaintiff to desire the continuance of further business relations 
with the Ist defendant after the termination of the existing 
partnership. We have already stated it as our conclusion that 
we are not satisfied that the plaintiff agreed to or did in fact 
negotiate the new lease on behalf of the 1st defendant also. If 
in these circumstances the 1st defendant was not merely aware 
of the attempts of various parties to get a new lease-of what 
he knew to be a profitable mine but did in fact go to the lessors’ 
house on the 9th June, it seems to us more likely that he was 
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co-operating with Rami Reddi’s party;and expected the matter 
to be talked over in Mr. Sivaramiah’s . house that afternoon.’ 
Before. leaving this part of the case, we may note that certain, 
letters relied:upon by the lst: defendant:as bearing on some of: 
the, questions of fact above discussed were. rejected by. the- 
lower, Court.as not reliable and, the learned Advocate-General- 
has not asked us to consider those, letters. 


` Before us, the: ‘appellant’s claim: was mainly supported on 
the Sie that, independently of any contract or understand- 
ing between the parties and apart from ‘any’ proof of miscon-’ 
duct of the ‘plaintiff or improper use of his position in connec- 
tion with the procuring of the new lease, the 1st defendant was: 
entitled ' to the’ benefit of’ the new lease ori the: principle of 
equity embodied in’S.88 of the Indian Trusts Act. Founding 
himself on an observation of, Warrington, J., in Bevan v. Webb1, 
and on certain remarks of Lord Lindley .in his treatise. on the 
Law of; Partnership, the learned Advocate-General contended. 
that when part of the assets of a firm consists of leasehold: 
premises “one partner cannot take a new lease. of those- 
premises and then insist on keeping that: for his own benefit.” 


He also relied on’ the statement of the law in 
Halsbury’s Laws of ‘England (2nd Ed., Vol. 24, Title 
‘Partnership’, S. 863). On the other side, it was maintain- 
ed that the rule of equity was not ‘absolute’ in the sense con- 
tended for on behalf of the appellant, that the equities depended. 
on the facts and circumstances of each case and ihat.a person 
claiming such equities must (in the terms of S. 88 of the. 
Trusts Act) show either that one of ` the partners has ‘availed 
himself of his character’ to gain an advantage or that the 
partner has gained an advantage of entering into a transaction. 
in which ‘his own interests are or may be adverse’ to those of 
the other partners. The learned Counsel for the plaintiff con-. 
tended that properly understood, ‘the English. authorities are: 
not at variance with the rule enibodied í in S. 88—which leaves 
the question to be decided. on the circumstances of each case; 
but he added that even if they. should be found to lay down a. 
stricter rule, this Court has only’ to apply the law as laid down. 
in the Indian, ‘Trusts ‘Act Clea v. _Esmailji2), 





1. (1905), 4 Ch. 620 at.625.. r | 2 (0907) 9 Bom. L-R. 606 at 629 
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It may be conceded that as regards renewals obtained by 
‘trustees’, the principle « of equity in favour of the cestui que 
trust was laid down in unqualified termsin Keech v. Sandford 
(Wh. & Tud. leading cases) and the rule has ever since’ 
been adhered to. It is also ‘true that in some of the autho- 


rities dealing with partners, the equity. in favour of co- 


parceners is considered to rest on an extension of the principle 


of Keech v. Sandford, and it’ has been sometime stated in‘ 
unqualified terms. But in view-of the fuller discussion of the 


question by the Court-of Appeal in In re Biss: Biss v. Biss}, 


and by Parker, J: (as he then was) in Griffith v. Owen?, it does’ 


not seem to us right to take observations in any single case as 
an exhaustive statement of: the rule .or divorce such observa- 
tions from the circumstances óf the particular case.’ In Clegg. 
v. Edmondson, which Lord Lindley regards as important in 
that it shows that the ' equity is ‘not confined to cases where 
the partner acts clandestinely,' Turner, LJ. observed that 
the authorities do not warrant the position 


“that in no case cana partner during the continuance of a partnership 
contract for anew ‘lease tobe granted to himself, of property which is.in 
lease to the partnership, without the new lease being held to be subject to 
trusts for the benefit of the partnership.” 


The learned Lord Justice added: 


“In order to give validity to such a transaction all the parties ought to be 
placed upon an equal footing.” 


(Note also the observation of Sir William Grant in 
Featherstonhaugh v. Fenwick4, on the renewing partners placing 
the other partner ‘on equal terms with them’). This way of 
stating the rule was evidently due to the fact that Turner, L.J., 
took the principle of the decision in such cases to be ‘the confi- 
dence which subsists between partners’ and Sir William Grant. 
laid stress on the unfair advantage which any other view: 
would give to the partner who had obtained the renewal. 


But another principle of decision which has been empha- 
sised in some cases is that one put by Knight Bruce, L.J., in 
the course of the ergument in Clegg v. Edmondsons, in the 





1. (1903) 2 Ch. 40. -> + 2 (1907) 1 Ch. 195, 
_3,. (1857).8 De G: M. & G. 787: 44 E.R. 593. 
4, +.(1810) 17°Ves. Jun, 298: 34 E.R, 115 at 121.. 
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following words: 


; “Does not the application of the rule depend on this—who were entitled 
to the interests the existence of which gave facilities for obtaining a new 
lease.” 


In the application of; this latter principle, something 
amounting to a presumption of law seems to have grown up in 
England—at first applied to cases where the lease was renew- 
able by contract or custom but later extended even to leases 
not so renewable—that the renewal was obtained only because 
of the old lease.. This conception was in Rakestrawv. Breweri, 
embodied in the phrase as to ‘coming from the same root.’ In 
Clegg v. Fishwick2?, the Lord Chancellor observed : 

“The old lease was the foundation of the new lease, the tenant-right of 
renewal arising out of the old lease giving the partners the benefit of this new 
lease; at least the law assumes it to be so.” (The italics are ours). 

In Clements v. Halls, Turner, L.J., himself referred to 
the renewed interest becoming subject to the quasi-trust 
because the quasi-trust attaching to the possession of the 
surviving partner ‘draws with it the benefit resulting from 
the possession’ held by the surviving partner. In In re Biss: 
Biss v. Biss4, Collins, M.R., stated the foundation of some of 
these cases to be the theory that 


“A renewal must be looked. on as an accretion to or graft upon the 
original term arising out of the goodwill or quasi-tenant right annexed 
thereto.” 


How this presumption or theory came to be applied even 
to. cases where the original lease itself gave no right to renewal 
(by contract or custom) is explained in Ashburner’s Principles 

of Equity (2nd Edition, p. 309). Adverting to the former 
custom among large landholders or ecclesiastical bodies, the 
learned author observes: 

“The owners of such a lease had no legal claim toa renewal but they 
had a hope or expectation of it, derived from and based upon their ownership 
-of the original lease” 
and it is added in the foot-note that ‘this hope or expectas 
tion was sometimes described as a tenant-right’ (see the dis- 
tinction between college leases and private leases adverted to 
by Warrington, J., in Bevan v. Webbs, The distinction made 





1. (1728) 2 P.Wms. 511: 24 E.R. 839. 
2. ` (1849) 1 Mac. & G. 294: 41 E.R. 1278 at 1280. 
3. (1857) 2 De G. & J. 173 :'44 E.R. 954 at 960. 
4, (1903) 2Ch. 40 at.56. . 5. (1905) 1 Ch. 620 at 627. 
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in the English cases (see Bevan v. Webb1), between 
‘renewals’ and ‘purchases of the reversion’ shows that it is not 
merely the ‘incapacity’ arising from fiduciary position but also 
the presumption above referred to that accounts for the terms 
in which the rule as to renewals obtained by one of the part- 
ners has been stated in most of the English cases.’ (See obser- 
vation of Romer, L.J., and argument of Counsel in In re Biss: 
Biss v. Biss?.) 

The question was discussed at. some length before the 
‘Court of Appeal in In re Biss: Biss v. Biss? in connection 
‘with the claim of certain tenants in common (including an 
infant) to a renewal obtained by another tenant in common. 
‘Collins, M.R., divided the cases into those where. 


“the presumption of personal incapacity to retain the benefit is one of 
law and cannot be rebutted”, 


and those which rest on the presumption that: 
“A renewal must be looked on as an accretion to or graft upon the 


-original term arising out of the goodwill or quasi-tenant right annexed 
thereto”. 


Referring to mortgagees, joint tenants and partners, the 
Master of the Rolls observed that in their case ‘there is no 
presumption of law but at most a rebuttable presumption of 
fact’ and he referred with evident approval to Nesbitt v. 
Tredennick3,—a mortgagee’s case—where Lord Manners held 
that there was no basis for the presumption or in any event it 
was rebutted. On p. 58, he added that where a person is not 


“under a personal incapacity to take a benefit, he is entitled to show that 
ithe renewal was not in fact an accretion to the original term”. 


Romer, L.J., referred (on p. 60) to ‘dicta of judges’ ana 
“statements in text-books’ which might lead to the 


“supposition that if any person only partly interested in an old lease 
-obtains from the lessor a renewal he must be held a constructive trastes of 
the new lease”. : 


and added that ‘the authorities when examined carefully 
do not support any such general proposition’. He groups in 
‘different categories, the cases where the renewal has been held 
to be in trust for others, and refers in particular to the ins- 
tances where on grounds of ‘public policy’- -the person obtaining 
+he renewal is not allowed to rebut the presumption that in 
obtaining the renewal he acted in the interests of all persons 


1, (1905) 1 Ch.,620.° 2, (1903) 2 Ch. 40 at 53. ` ‘ 
“s+ 3, (1808) 12 R.R. 1 
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interested in the old lease. Where the person obtaining the 
renewal has not clearly occupied a fiduciary position, the 
learned Lord Justice stated the result of the authorities to be 


“that a person renewing is only held to be a constructive trustee of the 
renewed lease, if in respect of the old lease he occupied some special position 
and owed by virtue of that position a duty towards the other persons inte~ 
rested.” | 


Dealing with RE he observed (on p. 61) thata 
partner 


“clearly owes a duty to his co-partners not to acquire any special advan- 
tage over them by reason of his position.” 


and if by virtue of his position a partner obtained a 
renewed lease ‘he will be held to have acquired it on behalf of 
all the partners’. Romer, L.J., then goes on to quote (without: 
disapproval) the observations of Turner, L.J., in Clegg v. 
Edmontyoni, ‘(Canady emirati A. 

In Griffith v. Owen2, Parker, J. (as he then was) clarified 
the position under the English authorities. ‘The principle of 
Keech v. Sandford,” he observed : 


“depends partly on the nature of leasehold property and partly on some: 
fiduciary relationship or duty existing on the part of the person whom it is 
sought to declare a trustee towards the persons who seek to have the trust. 
declared.” 

As regards the “personal incapacity” of the person obtain-. 
ing the renewal to keep the benefit for himself, he distinguish- 
ed between the cases where he is allowed and those in which 
he is not allowed 


“to show that in spite of the nature of the property, there is in the parti- 
cular circumstances nothing inequitable i in his claiming the renewed lease for 
his own benefit.” 


After referring to the judgment of Collins, M.R., in In re 
Biss: Biss v. Biss3, the learned Judge added that 

“when once the fiduciary relationship or duty is established: 

on the part of the person obtaining the renewal, the onus of proving that. 

there is nothing inequitable in his claiming to retain the benefit for himself’ 

rests with him.” > . 

The implication of this judgment clearly is that except in. 

the case of trustees, there is no irrebutiable presumption in 

support of the equity (Babani Soiroo v. Dulba Govind4), It 

only remains to referto Trimble v. Goldberg’ as establishing: 





_ L., (1857) 8 De. G. M, & G, 787: 44 E.R, 593. 
2, (1907)1 Ch. 195. l 3. (1903) 2 Ch. 40. 
4. A.LR. 1932 Bom. 240. 5. (1906) A. C. 494, ` 


Il] > THE MADRAS LAW JOURNAL REPORTS. 803 


that the equity arising from the fiduciary obligation or duty, 
subsisting between partners cannot be extended to cover every 
transaction entered into by one of them merely on the ground 
that there is some connection between the partnership and the 
transaction complained of; it must be shown that the transac- 
tion was ‘within the scope of the partnership’ or 

“part of the business of the partnership or an undertaking in rivalry with 
the partnership or indeed connected with it in any proper sense,” 

On a review of the relevant English authorities it seems 
to us that the Statutelaw in India has not substantially 
deviated from the rules of the English law, though here and 
there some slight differences may result from the way in 
which particular cases have been dealt with in the Indian 
enactments. It will be noticed that some cases of constructive 
trusts have been provided for in S. 88 while other cases have 
been dealt with in S. 90 of the Trusts Act. While acquisitions 
by mortgagees have generally been dealt with in S. 90 of the 
Trusts Act, one special class of acquisitions, namely, renewals 
of leases by mortgagees has been provided for in S. 64 of the 
Transfer of Property Act, which gives the mortgagor the 
benefit of the new lease “in the absence of a contract by him to 
the contrary”. (Seealso illustration (d) to S. 30f the Specific 
Relief Act.) As regards renewals obtained by a tenant ‘for 
life’, illustration (a) toS. 90 of the Trusts Act provides in un- 
qualified terms that the person so renewing ‘holds the renewed 
lease for the benefit of all those interested in the old lease’. 
It is not clear whether it was the deliberate policy of the 
Legislature to enact an ‘irrebuttable’ presumption or rule of 
law in the case of tenants for life; if it was, it must be 
attributed to the adoption of the special principle stated in In 
re Biss: Biss v. Biss! that tenants for life ‘can take only 
what the will or settlement under which they make title gives 
them ... and that their rights to such accretion are those 
which they have in the term and no greater and terminate 
with their life’. In the case of partners, the Indian Legis- 
lature has nowhere indicated an intention to enact an absolute 
rule of law or an irrebuttable presumption in respect of rene- 
wals obtained by one of them. It is not without significance 
that illustrations (d) and (e) to S. 88 refer-only to cases 
where the partner uses funds bélonging to the partnership or 
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clandestinely stipulates for a personal benefit in a transaction 
negotiated by him on behalf of himself and his co-pariners. 
Similarly, illustrations (a) and (b) to S. 258 of the Contract 
Act only referred to cases in which the partner acted without 
the knowledge of his co-partners or obtained a secret commis- 
sion. It may be, as observed in Lindley. on Partnership, that 
the clandestine character of the transaction was ‘not an essen- 
tial feature’ of the decisions,in Featherstonhaugh v. Fenwick1 
and Clegg v. Fishwick2, but. as pointed out in Nagendrabala 
Dasi v. Dinanath Mahishs, the circumstance of concealment is 
material as leading to the inference that the partner was 
‘taking advantage’ of his position. Even the Indian partner- 
ship Act of 1932 has not enacted or adopted any irrebuttable 
presumption in respect of renewals of leases by a co-partner. 
The decisions of the Judicial Committee in Raja Kishendatt 
Ram v. Raja Mumtaz Ali Khant (before the Trusts Act) and 
in Sorabjee v. Dwarkadas Ranchhoddas5 show that except in 
cases otherwise specially provided for by statute, a constructive 
trust can be held'to arise only if the conditions of S. 88 or 90 
of the Trusts Act are satisfied. 


Dealing with the first part of S. 88, the learned Advocate- 
General argued that in applying it to cases of renewals of 
leases, we must in the light of the English authorities at least 
raise a presumption that in obtaining the renewal the partner 
‘availed himself of his character” or of the advantage of the 
old lease. It is difficult to say that in the circumstances 
existing in this country, a general presumption to the above 
effect will be justified in cases where the lease is not renewable 
by contract or custom. We do not however pause to consider 
this point further because the facts in the present case are 
sufficient to rebut such presumption if any. The evidence 
shows that far from imagining that the old lease gave the 
plaintiff any particular claim for a renewal, the landlords 
started negotiations with one Venkatakrishnayya for a new 
lease. Even after the plaintiff approached them for a new 
lease, they had no hesitation in entertaining Rami Reddi’s 
ne NAL e p, 

p 1.’ (1810) 17 Ves. Jun. 298: 34 E.R, 115. 
. 2- (1849) 1 Mac. & G. 294: 41 E.R. 1278, 
3. (1923) 46 M.L.J. 532: L.R. 51 I.A. 24: LL.R. 51 Cal. 299 at 302 (P.C). 


4 (1879) L.R. 6 LA: 145: LL.R. 5 Cal. 198 (P.C.). 
~ 5. (1932) 63 M.L.J. 116; L.R. 59 I.A, 366 (P.C.). 
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offer to negotiate for a lease for himself. Though we have no 
satisfactory evidence as to the terms offered by the competitors 
or as to the reason for their failure to secure the lease, the 
evidence establishes that it is not any consideration arising out 
of the old lease that enabled the plaintiff to obtain a new lease. 
The plaintiff asserts and P.W. 6 admits that the plaintiff asked 
‘for the new lease for himself and was given the same accor- 
dingly. The negotiations were carried on by the plaintiff 
openly and no advantage was clandestinely obtained. The 
learned Advocate-General suggested that the plaintiff must be 
regarded as the ‘managing partner’ and the observations in 
Clegg v. Edmondson! as to the position of a managing partner 
should be held applicable here. This suggestion is opposed to 
the provision in Ex. M vesting the management jointly in the 
plaintiff and the first defendant; and there is nothing in the 
evidence to suggest that the plaintifftook a more prominent or 
important part than the first defendant in the management of 
the affairs of the partnership. 

An attempt was made to argue that the admitted user for 
the new patta (obtained by the plaintiff from Government on 
13th July, 1930) of the deposit of Rs. 500 which had been 
made under the former lease amounted to the plaintiff availing 
himself of the advantage of his old position. This seems to 
us an unsubstantial or far fetched argument. For one thing, 
such user in July 1930 cannot affect the character of new lease 
obtained in June. The former deposit was made long before 
the first defendant became a partner. It is true that this sum 
is included in the amount of Rs. 20,862-8-1 mentioned in 
Ex. M but there is no reason to suppose that it forms part of 
the Rs. 6,645-4-7 agreed to be advanced by the first defendant 
under Ex. M rather than of the sum of Rs. 14,217-3-6 which the 
parties expected the plaintiff to receive from the sale proceeds of 
stock already consigned. According to the terms of Ex. M, 
the Ist defendant must be held to have advanced the sum of 
Rs. 6,000 and odd under the arrangement that it was to be 
treated as his ‘capital’ for the Nityakalyani mine and he cannot 
say that the particular sum of Rs. 500 deposited with the 
Government long before he became a partner wasan amount in 
which he had an interest. In this view, it is unnecessary to 
consider whether the last entry in Ex. R whereby the plaintiff 
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‘debited’ himself with the sum of Rs. 500 was properly or 
improperly made. 

In the alternative, the learned Advocate-General contended 
that this case fell under the 2nd part of S. 88 and the plaintiff 
entered into the new lease in ‘circumstances in which his inte- 
rests are or may be adverse’ to those of his co-partner the Ist 
defendant. In this connection there was some discussion ‘as 
to the ‘scope’ of the partnership under Ex. M as Mr. Srinivasa 
Aiyangar relied on Trimble v. Goldberg), as indicating the test 
to be applied in determining whether in obtaining the renewal 
the plaintiff adopted a course in which his dutyand his interest 
came into conflict. In the lower Court, the question was 


‘dealt with as one relating to the duration of the partnership 


(see issue No. 3 in O. S. 67) and the learned Judge held it ‘to 
be likely that the parties intended that the partnership should 
continue so long as the lease (under Ex. B) endures.’ Even 
looking at the question as one relating to the ‘scope’ of the 
partnership, we think the same must be the answer. Ex. M 
specifically refers to the old lease and nowhere refers to new 
leases being taken (unlike Ex. A). The provision about the 
Ist defendant making all the advances required is certainly 
onerous and one-sided and is more intelligible on the hypothesis 
that the parties contemplated the arrangement to be a short 
and temporary one. The Ist defendant’s evidence clearly 
implies that in the new arrangement which he expected to be 
come to between himself and the plaintiff this clause about 
pettubadi required revision. The case is more analogous to 


-what are referred to as partnerships in particular ventures than 


to an indefinite partnership for a general business which is 
sought to be limited merely on the ground that the premises 
where the business was to be carried on had been taken on 
lease for a particular period of time. In this view, we see 
nothing to suggest that in the matter of the new lease, the 
plaintiff placed himself in a position of conflict of duty and 
interest. In the case of a partnership at will or for an indefi- 
nite term, it is possible to conceive of such a conflict as a 
partner may be tempted to give notice of dissolution with the 
very object of retaining for himself the benefit of a new lease 
which he hoped to or was ‘trying to obtain (see Neilson v. 
Mossend Iron Co2.) That is not the position here. It mist be 


1. (1906) A.C. 494. 2. (1886) 11 A.C. 298 at 309. 
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‘added that the evidence in this case establishes that the plain- 
tiff and the Ist defendant and other businessmen engaged in 
mica mining in the locality were iri the habit of being interest- 
ed in competing concerns even while they were partners 
in one concern or another; as this course must be deemed to 
“have been followed with the knowledge and consent of each 
other, it cannot be suggested that the mere fact of the plaintiff 
obtaining a new lease before the partnership under Ex. M has 
come ‘to an end was itself a breach of his duty as partner. Nor 
‘can it be said that in omitting to take the Ist defendant as a 
partner in the new lease the plaintiff acted unfairly towards 
him, when it is remembered that by that time the relations 
between the parties had ceased to be cordial and they had lost 
confidence in each other. When it is remembered that even 
prior to June 1930 the plaintiff had had occasions to feel that 
the Ist defendant was taking sides with Rami Reddi, he cannot 
be criticised for cutting himself away from the lst defendant 
when the latter’s conduct during the negotiations leading up to 
the new lease was calculated—as it certainly was—to lead the 
plaintiff to think that the Ist defendant had ‘definitely thrown 
in his lot with Rami Reddi. 


We accordingly agree with the lower Court that the Ist 
defendant is not entitled to claim an interest in the new lease 
under Ex. E or to insist that it should be treated as -part of 
the assets of the old partnership. The 2nd defendant has not 
appealed against the decree of the lower Court; it is unneces- 
sary to deal with his case separately. As desired by Mr. 
Duraiswami Aiyar we wish to make it clear that this litigation 
‘is not concerned with the rights of the 2nd defendant under 
Ex. J and this judgment does not therefore deal with those 
rights or with the plaintiff’s contentions in respect of them. The 
lower Court has given an additional reason (in para. 27 of its 
judgment) for holding against the 1st defendant, namely, that he 
‘did notassert any claim to the’ new lease till 6th October, 1930 
and that the principle of the decision in Clegg v. Edmondsoni, 
accordingly applied. We think it right tosay that if on the 
general question we had come to a conclusion in the first defen- 
‘dant’s favour, we should have hesitated to concur in the finding 
that the 1st defendant had lost his rights by his laches. The 
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new lease was to come into effect only on 7th October, 1930 
and the appellant who asserted his right even before.that date 
cannot be said to have waited with a view to see whether the 
new venture turned out to be profitable or not. 


It only remains to note a contention based by Mr. 
Srinivasa Aiyangar on the non-registration of Ex. M. He 
argued that by reason of the non-registration of Ex. M, the 
old lease never became the property of the partnership consis- 
ting of the plaintiff and the 1st defendant and that no construc- 
tive trust can attach to the new lease except when the former 
lease was shown to be the “property” of the firm. In the 
view we have taken on the main question, it is unnecessary to- 
express any opinion on this contention or examine the answers. 
urged by the learned Advocate-General on the strength 
of the admissions in the pleadings and the theory of part- 
performance. 


With reference to the claim for damages in O. S. No. 68, 
it wascontended on behalf of the appellant (7) that the plaintiff 
was not entitled to any damages; (ii) that the amount awarded 
was excessive; and (tii) that in any event no damages ought 
to have been awarded except for the period of two months. 
during which the plaintiff was prevented from working the 
mine by reason of the magisterial order passed in consequence 
of the appellant’s obstruction. In support of the Ist conten- 
tionit was urged that the Ist defendant did not prevent the 
working of the mine but only the working of the boiler and 
this he was entitled to do, as the boiler was the common: 
property of the partners. There is not much substance in: 
this contention. It is not disputed that the obstruction caused 
by the Ist defendant to the working of the boiler effectually 
prevented the working of the mine and it has not been suggest- 
ed that within the period in question, it would have been 
possible for the plaintiff to have made other arrangements for 
the proper working of the mine. As regards the claim of 
common ownership of the boiler, Mr. Srinivasa Aiyangar 
reiterated his answer that on account of the non-regis- 
tration of Ex. M the boiler which originally belonged 
to the plaintiff did not become the property of the partner- 
ship, because as a ‘fixture’ its transfer must be held to be 
governed by the rules applicableto the transfer of ‘immovable 
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property’. As we are of opinion that even on the assumption 
of common ownership of the boiler, the Ist defendant’s 
conduct was not justified, we do not think it necessary to deal 
with this argument of Mr. Srinivasa Aiyangar. It is no doubt 
recognised in S. 53 of the Partnership Act. that even after 
dissolution, any partner may restrain any other partner from 
using any of the property of the firm for his own benefit until 
the affairs of the firm have been completely wound up. Here 
the plaintiff invited the Ist defendant by the registered notice 
Ex. K (dated 2nd October) 1930, to come and settle the 
accounts but the Ist defendant would not agree to do so. To 
permit the 1st defendant in such circumstances to rely on 
S. 53 will amount to allowing him to take advantage of his 
own wrong. If he chose to take the law into his own hands 
he must, it seems to us, do so at his peril. But for the provi- 
sion in S. 53, the plaintiff even as a common owner was 
entitled to use the property subject to accounting to his co- 
owner for his share of the profits made by the use of the 
common property (see Watson and Company v. Ramchund 
Dutt! and S. 37 of the Partnership Act). We accordingly 
hold that the obstruction caused by the Ist defendant was 
unlawful and entitled the plaintiff to claim damages. 


As regards the quantum of damages, the learned Advocate- 
General is not right in his contention that the lower Court has 
ignored the fact that the mica is still in the mine. It has 
assessed damages only with reference to the loss of profits. 
The plaintiff had only a limited term under the new lease and 
his profits will depend on what use he is able to make of the 
mine within that period. If for part of that period he is 
prevented from working*the mine, he is entitled to complain 
that ‘his probable profits have been diminished to that extent. 
As regards the rate, we see no reason to think that the lower 
Court has fallen into an error. It has taken into account all 
tle available information and the first defendant offered no 
evidence to the contrary in this matter. Nor do we see any 
reason to limit the award of damages to a period of two 
months, merely on the ground that the magisterial order 
extended only to two months. The plaintiff filed his suit 
within that period and though the petition for appointment of 
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a Receiver was filed only on 16th December, 1930, the attitude 
taken up by the lst defendant in connection with that petition 
does not suggest that he would have peacefully allowed the 
plaintiff to work the mine if he had attempted to do so on the 
expiry of the magisterial order. We do not think it was the 
plaintiff’s duty to invite the trouble from the 1st defendant by 
attempting to start work on the mine before the Court 
authorised him to do so. 

The plaintiff has filed a Memorandum of Objections in 
A. S. No. 310 of 1934, claiming a higher amount by way of 
damages; but this has not been pressed. In the result, the 
appeals and the Memorandum of Objections are dismissed. In 
A. S. No. 310 of 1934, the appellant will pay the Ist respon- 
dent’s costs. In A. S. No. 197 of 1935* the appellant will pay 
the costs of printing incurred by the Ist respondent and the 
costs of purchasing the printed papers; otherwise in the appeal* 
and in the Memorandum of Objections in A. S. No. 310 of 
1934, there will be no order as to costs. In A. S. No. 310 of 
1934, we allow to the Ist respondent a second set of fees, 
under the latter part of r. 46. 

These Appeals and Memorandum of Objections having 
been set down'to be spoken to this day the Court made the 
addition noted above by an asterisk. 

S. V. V. Appeals and Memorandum of 

ee Objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Mangavan Nair, Officiating Chief 
Justice AND MR. JUSTICE Sropart. 


K. Narasimha Bhattachariar .. Appellanti (Respon- 
dent inC.C.C.A. No. 
36 of 1936 on the 
file of the High 
Court). : 
Civil Procedure Code (V of 1908), O. 32, r. 15—Power-of-atiorney , 
granted by plaintiff—Plaintiff incapable of protecting his interests—Suit by 
next friend for the revocation of —Matntainability 
Where the next friend files a suit alleging that a power-of-attorney 
granted by the plaintiff was on unsubstantial grounds and that it should be 
revoked in the interests of the plaintiff himself, and it is found that the 
plaintiff is mentally deficient and incapable of protecting his interests, 
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TT] THE MADRAS LAW JOURNAL REPORTS. 811 


Held, that the next friend is entitled to institute the suit. 

Appeal under cl. 15 of the Letters Patent against the 
‘judgment and decree of the Hon’ble Mr. Justice Venkata- 
ramana Rao dated the 21st day of April, 1938 and passed in 
C. C. C. A. No. 36 of 1936 preferred against the decree of the 
Court of the City Civil Judge, Madras, dated 7th May, 1936 
and passed in O. S. No. 288 of 1934. 

R. Gopalaswami Aiyangar and S. Sankara Aiyar for 
Appellant. 

The judgment of the Court was delivered by 

The Officiating Chief Justice —The main question in this 
appeal is whether the suit has been properly instituted on be- 
half of the plaintiff Venkatanarasimha Bhattachari by his 
-next friend, his wife. Her case as the next friend is that her 
husband is mentally deficient, is not able to look after his 
affairs and is incapable of protecting his interests. The relief 
asked for is the revocation of the power-of-attorney granted 
by him to the defendant. It is argued on behalf of the defen- 
‘dant that the next friend has no right to institute the suit, and 
that it should be dismissed. It was dismissed by the trial 
Judge on that ground, but this decision was set aside by Ven- 
kataramana Rao, J, who came to the conclusion on the 
evidence that the plaintiff was incapable of protecting his 
interests when suing or being sued. 


There is ample evidence on record in support of the 
learned Judge’s conclusion. On a previous occasion this 
‘Court treated the plaintiff as one under disability within the 
“meaning of O. 32, r. 15 of the Code of Civil Procedure (see 
Ex. G). That rule says that the provisions contained in rr. 1 
to 14 so far as they are applicable shall extend to persons 
adjudged to be of unsound mind and to persons who though 
not so adjudged are found by the Court on enquiry by reason 
of unsoundness of mind or mental infirmity to be incapable of 
protecting their interests when suing or being sued. If the 
‘person concerned is incapable of protecting his interests as has 
been found in this case then to say that the next friend is not 
entitled to institute a suit would result in completely negativ- 
‘ing any relief to the plaintiff with respect to actions taken by 
him which are detrimental to his interests. It is the case of 
the next friend here that the power-of-attorney was given to 
the defendant on unsubstantial grounds that it should be 
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revoked in the interests of the plaintiff himself. We cannot 
accept the argument that in such circumstances the Court 
should deny relief to the next friend by saying that she has 
no right to institute the suit. We think that the decision of 
the learned Judge is right and accordingly we dismiss this 
appeal. 

The stay petition is also dismissed. 
C Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

, (Appellate Jurisdiction.) 

PRESENT :—Sir ALFRED Henry Lionet Leacu, Chief 

Justice AND Mr. Justice ABDUR RAHMAN. 


The Calicut Bank, Limited, through 
its manager P.C. Gopalan .. Appellani* (Petitioner). 
Companies Act (VH of 1913), S.153—~Petition under—Winding up petition 
filed—Hearing of—If barred—Scheme not placed before shareholders and 


creditors. 
A petition was presented by the Directors of a Bank under S. 153 of the 


Companies Act asking the Court to refer a scheme which they had prepared. 
to the shareholders and creditors for their consideration, but a winding up. 
petition was filed subsequently by some of the creditors, 

Held, there was'no bar to the hearing of the winding up petition, though 
the scheme was not placed beforé the shareholders and the creditors by the 
Court as prayed for. 

Appeal against the order of the Hon’ble Mr. Justice Gentle 
dated 30th August, 1938, and passed in the exercise of the 
ordinary Original Civil Jurisdiction of the High Court in 
Application No. 1636 of 1938 in O. P. No. 210 of 1938 and 
under S. 153, sub-cl. 5 of the Indian Companies Act, 1913. 

King and Partridge, K. R. Shenoi, A. B. Nambiar, A. 
Sundaram Aiyar, S. Kuppusami Naidu, S. Kothandarama 


Nainar and $. Venkatachala Sastri for creditors. 

The judgment of the, Court was delivered by 

The Chief Justice.—The appellant is a company registered 
under the Indian Companies Act, 1913. It carried on business. 
as a banking concern in Colombo and Madras. By reason of 
a rush by depositors to withdraw their monies with the 
company it was compelled to suspend its business at Colombo- 
on the 15th August last, and at Madras the next day. On the 
day it suspended business at Colombo the directors presented. 
to this Court a petition under S. 153 of the Indian Companies. 








*O0.S. A. No. 60 of 1938, 15th September, 1938, 
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Act asking the Court to refer a scheme which they had 
prepared to the shareholders and creditors for their consider- 
ation. The scheme had for its object the continuation of the 
company’s business. At the same time an application for 
staying all other proceedings was filed. The case came up 
before Venkataramana Rao, J., on the 17th August, but was 
adjourned until the 19th of that month. On that day a petition 
was filed by certain creditors asking for an order directing the 
compulsory winding up of the company. When the 
matter came up before Venkataramana Rao, J., on that day he 
granted an interim stay which he continued on the 22nd until 
the 26th. The matter came before the Court on the 26th but 
the hearing was adjourned until the 30th August when the 
winding up petition also came before Gentle, J. The learned 
Judge ordered notice to issue on the application by the 
directors under S. 153 of the Act but removed the stay order. 
He then passed an order appointing Messrs. Fraser & Ross 
provisional liquidators. This order was, of course, passed on 
the application for winding up. The appeal which is now 
before us is an appeal against the order of Gentle, J., removing 
the stay. The directors maintain that the winding up petition 
should not be heard until the scheme has been placed before 
the shareholders and the creditors. We can see no substance 
whatever in this argument. There is no reason why the appli- 
cation for winding up should not be considered by the Court. 
In fact it should be considered at the earliest possible moment. 
Even if an order for winding up is passed it will not interfere 
with any proper scheme being considered. The appeal is 
dismissed with costs, one set. 


K. C. Á Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrRESENT:—MR. JUSTICE Laksamana Rao. 


The Public Prosecutor .. Appellant* 
v. 
Perianna Goundan and another .. Respondents (Accused). 


Madras Prohibition Act, S. 4 (1) (a)—Undivided son offering liquor to 
customers of his father—If amounts to possession of liquor. 

Where the case against the second accused aged about 19 years being the 
‘undivided son of the first accused, a toddy renter, is that he offered a bottle 
of liquor to his father’s customers along with his father, he cannot be said to 
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have possessed the liquor, while his father alone will be guilty within the 
meaning of S, 4 (1) (a) of the Madras Prohibition Act. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents. 
(accused) by the Sccond Class Magistrate of Namakkal in 
C. C. No. 76 of 1938 on his file. 

The Public Prosecutor for the Crown. 

K. S. Jayarama Aiyar and C. M. J. Earnest for Accused. 


The Court made the following 

Orver.—This is an appeal by the Provincial Government 
against the acquittal of the respondents of offences under 
S. 4, cl. (1) (e) and (i) of the Madras Prohibition Act. 

The first respondent was a toddy renter at Thumban- 
kurichi till the introduction of prohibition in the District of 
Salem, and the second respondent is his son. They are stated 
to have possessed and offered illicit arrack for sale on 14th 
November, 1937 and the evidence of P. W. 5 the Circle 
Inspector which was not seriously challenged in this Court 
shows, that on information that the first respondent was 
clandestinely selling illicit arrack in the shed in his field at 
Thumbankurichi, the witness proceeded to the village with a 
party. P.W. 2 the Village Munsiff joined them at Thumban- 
kurichi and the party went to the shed of the first respondent. 
The Circle Inspector noticed the respondents offering two 
bottles of arrack to P. Ws. 3 and 4, and on seeing the police 
party the respondents and P. Ws. 3 and 4 took to their heels. 
The respondents had each a bottle with him and the first res- 
pondent ran westwards. The second respondent ran eastwards 
and they were pursued. P. Ws. 3 and 4 stopped after running 
some distance and the first respondent was caught. The second 
respondent escaped and M. Os. 2 (a) and 2 (b) the bottles 
thrown away by the respondents during the pursuit were 
seized. The first respondent was taken back to the shed and 
questioned, and M. Os. 1 and 1 (a) the bottles containing 
illicit arrack were produced by him from inside the shed. He 
was arrested and released on bail, and the second respondent 
was arrested later. 

There was no sale of liquor though it was offered for sale 
and the respondents were rightly acquitted of the offence 
under S. 4, cl. 1 (i) of the Madras Prohibition Act. But the’ 
first respondent would unquestionably be guilty under S. 4, 
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cl. (1) (a) of the Act and the real question is whether the 
second respondent can be said to have possessed the liquor. 
He is the undivided son of the first respondent aged about 19 
years, and the evidence against, him is that he offered a bottle 
to his father’s customers along with the father. This would 
hardly warrant a finding of possession and his acquittal is 
right. 

The acquittal of the first respondent is therefore set aside 
and he is convicted under S. 4, cl. 1 (a) of the Madras Prohi- 
bition Act. 

As regards sentence the offence was committed in 
November, 1937 anda substantive sentence of imprisonment is 
not called for at this distance of time. The first respondent 
is therefore sentenced to pay a fine of Rs. 100 and in default 
of payment to rigorous imprisonment for six weeks. 

K.C. ——— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice PANDRANG Row. 


The Secretary of State for India in 
Council represented by the Collec- 
tor of Tanjore .. Petitioner* (Defendant) 


v. 
C. S. Krishnaswami Ayya .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 11, r. 14-~Suit against Secretary of 
State for India in Council represented by Collector—Fetition directing Collec- 
tor to produce patmash registers in his custody—Maintainabtlity. 

The plaintiff in asuit filed against the Secretary of State for India 
in Council applied under O. 11, r. 140£ the Civil Procedure Code, directing 
the defendant to produce paimash registers, etc, in the custody of the 
Collector. 

Held, that the Collector cannot be required by the terms of O. 11, r. 14 to 
produce the registers in original on the ground that he was an agent of the 
Secretary of State for India in Council, as every document in his possession 
cannot be deemed to be in his posséssion in his capacity as agent of the 
Secretary of State for India in Council. 

Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the District 
Munsiff of Kumbakonam dated 20th January, 1938 in I. A. 


` No. 755 of 1937 in O. S. No. 142 of 1936. 
The Government Pleader(B. Sitarama Kao) for Petitioner. 
K. Kameswara Rao (amicus curiae). 








*C R. P. No, 273 of 1938. .26th August, 1938, 


Public 
Prosecutor 
v. 
Perianna 
Goundan. 


Secretary 
of State 
for India 
v. 
Krishna- 
swami 
Ayya. 


Secretary 

of State 

for India 
v 


Krishna- 
swami 
Ayya. 


816 THE MADRAS LAW JOURNAL REPORTS. [1938 


The Court delivered the following 


JupcMent.—This is a petition by the Secretary of State 
for India in Council represented by the Collector of Tanjore to 
revise an order of the District Munsiff of Kumbakonam dated 
the 20th January, 1938, on I. A. No. 755 of 1937 in O. S. No. 
142 of 1936 on his file, in which the Secretary of State for India 
in Council represented by the Collector of Tanjoreis the defen- 
dant. The plaintiff in the suit applied under O. 11, r. 14, Civil 
Procedure Code, for an order directing the respondent, that is 
to say, the defendant in the suit, to produce certain documents, 
namely, the paimash register of a certain village of fasli 1238, 
that is, of the year 1828 as well as a letter of 1867 from the 
Collector of Tanjore to the Inam Commissioner. The learned 
District Munsiff appears to have thought that because the 
Collector represented the Secretary of State for India 
in Council, the defendant in the suit, the Collector could be 
treated as being himself a party to the suit. The order proceeds 
on the assumption that the Collector’s custody or possession of 
the documents in question isin his capacity as agent of the 
Secretary of State for India in Council for the purpose of 
defending the suit in question. I am of opinion that this 
assumption is not well-founded. So far as the paimash regis- 
ters are concerned, it is the Collector’s duty under Regula- 
tion XXVI of 1802 to keep public registers according to the 
forms prescribed by the Board of Revenue and to keep such 
registers open atall times to the inspection of persons concerned 
in seeing them. His custody therefore of these public registers 
is for the performance of a statutory duty imposed upon him, 
and certainly if such public registers are produced by him in 
the absence of a summons simply because he happens to repre- 
sent the Secretary of State for India in Council in a particular 
suit, the stautory duty of keeping registers open for inspection 
to the people concerned therein cannot be performed. I am 
of opinion that the Court below wds not justified by the terms 
of O. 11, r. 14 in requiring the Collector of Tanjore to produce 
these paimash registers in original on the ground that he was 
an agent of a party to the suit. Apart, from this it is very 
undesirable that public documents of this importance should 
be required to be produced in Court without the protection 
granted to public documents produced in response toa summons 
(vide r. 76.0f the Civil Rules of Practice). It is also repre- 
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sented that these registers: ate i in -a very: dilapidated ‘condition 
and that there is the danger ‘that they may crumble to ‘pieces 
by removal from one place to another and, by indiscriminate 
handling.: v Even’ as: regards the Hetter ‘of 11867..it is not very, 
clear to wae! ‘that’ the Collector of Tanjoke*is ‘in possession’ ‘of 
this letter. in ‘his: capacity ag "the, agent’ of. the’ Secretary. ‘of 
State for the. purpose, of. defending. this particular suit. The 
fact that:the Collector acts a5 an agent, of the, Secretary-of 
State for India in Council ima particular suit does not make 
him an. agent.of the : Secretary, of State for India in Council 
for all purposes. Nor caiit be said that; every ,document in 
the possession of the Coll rector, in’ one: ‘capacity or another 


must be deemed to.be-in: his possession . in his. capacity as 


agent of the, Secretary: i.s State for. India in Council in a 
particular suit:, The ordg, of the District, Munsiff is therefore 
set aside and this petitiog is allowed with. costs. s 

. It must be pane made clear that:this will not prevent 
the Court below from4irecting the issue:of a summons for the 
production of the% documents if the requirements of ‘law are 
satisfied and jf {he Court thinks-it necessary‘to do so. | 

K. C. Ct ae ‘Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

(Appellate Jurisdiction. Y, 


; PRESENT :—SIR ALFRED HENRY. LIONEL Leaca, Chief 
Justice AND Mr. JUSTICE. KRISHNASWAMI AIYANGAR. A 


Koneti Desikachari (deceased). .° - 





--and others . . TESEN Appellants* (Plaintiffs) 
astoa ' V. ARR" i) 4 : e ; 
Sri :Mahant Prayag -Dasji...¥ 0". ° 

Varu ee co >. : Respondent (Defendant). 


Contract—Terms of}—Opposed to public policy—Lands ‘agreed to be sold 
to a temple—Amount of price— Commission’ to the party—-Failure on the part 
of the person to purchase property—Right of suit to recover return of money 
paid as ‘commission. 


Where by a contract entered'into betwen” appellants and the respondent 

it was intended that the appellants were to sell to a certain temple, of. which 

. the respondent was the mahant, two, villages for. ą settled price, but that 

they were to receive only a sum less than the purchase money, the difference 

being’ retained by the réspondent a as his ‘commission’, ‘and when the agreement 

was not:fulfilled, a’ suit ‘was ‘filed to recovér from: the- respondent certain 
sums and also damages for his failure to do his part of the bargain, 
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Held, that the contract was opposed f° public policy and involved a fraud’ 
on the trust and inthe circumstances the 4PPellants were not entitled. to ask 


the Court to enforce {he return of money Paid with full knowledge of the- 


enormity of the contract. 7 
Taylor v. Bowers, (1876) 1 Q.B.D. 291; Parkinsonv. College of Ambu- 


lance, Ltd., and Harrison, (1925) 2K. B! ; Petherpermal Chetti v. Muniandy- 


Servai, (1908) 18 M.L.J. 277: L.R. 35 1A; 98: LLR. 35 Cal. 551 (P.C.) and 
Ledu Coachman v. Hiralal Bose, (1915) 1-8. 43 Cal. 115, relied on. 

On appeal from the judgment and decree of the Hon'ble 
Mr. Justice Wadsworth, dated the 7th day of May, 1936, and 
passed in the exercise of the Ordinary Original Civih 
Jurisdiction of the High Court in Gs. No. 262 of 1933. 

A. Seshadri for Appellants. | 

A. Suryanarayaniah for Respo” dent. 

The judgment of the Court wa deliver ed by 

The Chief Justice—This appef! Taises a question with. 
regard to the effect of S. 84 of. the Indian Trusts Act. The 
plaintiffs in the Court below were the22d and 3rd appellants. 
and one Koneti Desikachari who is now dead and is represent- 
ed by the 4th and 5th appellants. The appellants are members. 
of a joint Hindu family of which Koneti D? ikachari was the 
managing member. At all times material to thestitthe family, 
were the owners of two villages lying in the neighbourhood of 
the Thirumalai Tirupathi Devasthanam, one of the most impor-- 
tant Hindu temples in India. This temple is in the Tirupathi 
hills, Chittoor District. The suit was filed to recover certain. 
sums alleged to have been paid by Koneti Desikachari to the 
respondent under a contract which he failed to fulfil and for 
damages resulting from his breach. The respondent was the 
sole manager of the temple at the time. The appellants had 
mortgaged these two villages, and Koneti Desikachari approach- 
ed the respondent with a view to the respondent buying them 
on behalf of the temple, as the mortgagees were pressing for 
repayment. The appellants allege that an arrangement was 
arrived at by which they were to sell to the temple their two- 
villages for a sum of Rs. 95,000 but that they were to receive 
only a sum of Rs. 85,000 the remaining Rs. 10,000 being 
retained by the respondent as his “commission.” This arrange- 
ment involved afraud on the trust to the extent of Rs. 10,000. 
The sale could not be carried through without the sanction of. 
the District Court and the appellants allege that it was agreed 
between Koneti Desikachari and the respondent that if the 
Court refused sanction to this arrangement the respondent 
would buy the lands himself for a sum of Rs. 85,000. No- 
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application was made to the District Court for sanction of the Desikachari 
sale of the villages to the temple, and the’ properties were left Sri Mahant 
with the appellants, who say that‘ they lost the benefit of a Prayag 


f Dasji 
favourable arrangement: -with the mortgagees. They also Naru. 


allege that the respondent insisted on Rs. 10,000 being paid to teach, u CI. 
him before he took steps in thé matter. They say that as the 
result of the respondent insisting on his “commission” being 
paid before he took any steps they paid him Rs. 1,000 in the 
month of July,-1930 and Rs. 3,000 in the month of May, 1931, 
and executed two promissory notes, one for Rs, 2,100 and the 
other for Rs. 500 in his favour. The suit was filed to recover 
the Rs. 4,000 representing the two.sums of Rs. 1,000 and 
Rs. 3,000 and Rs. 36,125 as damages and expenses alleged to 
have been suffered and incurred by the appellants as the result 
of the respondent having failed to carry out his part of the 
bargain. The defence was.a complete denial of the truth of 
the appellants’ allegations. The respondent admitted that he 
had received a sum of Rs..2,500 from Koneti Desikachari, but 
averred that this money was paid, not for the purpose alleged 
by the appellants, but on account of a debt owed to him by one 
Chevala Kamalamma. The suit was tried by Wadsworth, J., 
who held that there had been a fraudulent arrangement entered 
into between Koneti Desikachari and the respondent of the 
nature alleged in the plaint—that is how we read the judgment 
—and that the Rs. 1,000 had been paid by Koneti Desikachari 
to the respondent in pursuance of this illegal agreement. He 
also held that Rs. 3,000 had been: paid by Koneti Desikachari 
to the respondent, but considered that this amount had been 
paid out of moneys provided by Chevala Kamalamma herself 
and had been paid on her behalf. With regard to the sum of 
Rs. 1,000 the learned Judge refused a decree on the ground 
that the arrangement was contrary to public policy. Although 
the learned Judge did not discuss the matter, his judgment 
-amounted to a rejectment of the plea that there had been an 
alternative agreement under which the properties were to be 
sold to the respondent for Rs. 85,000, if the stemple did not 
buy them. 


The appellants contend that the judgment of the learned 
trial Judge is wrong on all points, but their learned Advocate 
was compelled. to admit that if the Court rejects the plea that 
there was an alternative agreement and that the appellants’ 
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case-has:to rest on the ‘agreement.to sell the properties in fraud 
of thetemple no claim for damages can be sustainéd. We are 
firmly of-the opinion that there was:no- alternative agreement 
‘of the nature alleged. We consider that it is an after-thought 
and has been alleged for the purpose -of sustaining the claim 
for damages. Therefore the Court is called:upon merely: to 
considér whether the appellants are entitled to a decree for the 
secovery of the twosums of Rs. 1,000 and Rs: 3,000 paid under 
the agreement which involved ‘a fraud on-the temple. As I 
have indicated the learned Judge had found as a: ‘fact that 


‘both the -sums.were paid to the respondent: by Koneti Desika- 


chari, but that the Rs. 3,000 was paid by. hini- on behalf of 
‘(Chevala ‘Kamalamma... It is not necessary for us to inquire 
whether the sum of Rs. 3,000 was'paid on her behalf, because 
we consider that the appellants cannot maintain their claim in 
law, even if this sum had been paid by Koneti Desikachari: for 
P M 

the purpose alleged by him. a poa te. 8 

. The appellants’ own case is-that these two sums of money, 
were paid by Koneti.Desikachari for the purpose of inducing 
the trustee of a public trust, a trust of national importance, to 
defraud the trust. Such an agreement is in our opinion con- 
trary to public policy. and the Court will not order a refund of 
money paid under an arrangement which falls within this cate- 
gory. The lawin this connection was clearly stated by Lush, 
J., in Parkinson v. College of Ambulance, Ltd., and Harrison}, 
‘That.was.a casein which the plaintiff sought to recover a sum 
of money. which he-had paid on the understanding that thé pay- 
ment would result in.an honour being conferred onhim. The 
honour was not conferred and he sued to recover what he had 
been induced to pay..Lush, J., held that the action did not lie 
and his reasons can be gathered from the following passage in 
his judgment: =» 9... | ws | Stag 

“In the present case the plaintiff knew that he was entering into an illegal 
and improper contract. He was not deceived as to the legality of the contract, 
he was making. How then can he say that he is exctised? How can he say 
that he has suffered a loss through: being ‘defrauded into making a contract 
which he knew he ought never to have, made? The answer is that he ought 
not to have made it. Where he was deceived was that he thought he would 
make a profit, derive a benefit from his unlawful act. He cannot be heard to 
say that. He has himself to-blame for the loss that he has‘incurred.” 

That is the position in the present case. The learned 

advocate for the appellant would have it that the principlé here 
tc me a a e 


Boe. L (1925) 2 K.B: 1 ee eee ee 
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stated does’ not apply in this country by reason of the Desikachari ` 
provisions of S. 84 of the Indian Trusts Act. That section çi Maharit 


reads as follows: 


“Where the owner of property transfers it to another for an illegal pur- 
Pose and such purpose is not carried into execution, or the transferor is not 
as guilty as the transferee, or the effect of permitting the transferee to retain 
the property might be to defeat the provisions of any law, the transferee must 
hold the property for the benefit of the transferor.” 


The learned Advocate for the appellant contends that the 
case comes under both the first and second parts of the section. 
He says that the appellants are the owners of the property 
transferred to the respondent for an illegal purpose which has 
not been carried into execution. He also says that they are 
not as guilty as the respondent. 

I will deal with the second contention first because the 
answer is a short one. I can see no difference in the degree of 
the guilt of a person who instigates another to commit a fraud 
from which it is intended they shall both benefit and of the 
person who is willing to carry out the fraud. 

With regard to the first contention, the learned Advacate 
says that there can be no doubt that the property has been 
transferred and that the illegal purpose for which the trans- 
fer has been made has not been effected. Hesays that the first 
part of the section applies in all cases where the purpose for 
which the property is transferred is illegal. If this were so, it 
would mean that if A gave Rs. 500 to B to murder C and B 
repented, or was prevented from carrying out the crime, 4 
could recover the Rs. 500 under this section. The learned 
trial Judge has dealt in his judgment with this very question, 
and we agree with him that the argument is going very much 
too far. 

It is an accepted rule of law that where property is trans- 
ferred for an illegal purpose the property can be recovered 
when the purpose has not been carried out and the person who 
transfers repudiates the contract. This principle was stated in 
Taylor v. Bowersi, and was accepted by the Privy Council in 
Petherpermal Chetti v. Muniandy Servai2. Taylorv. Bowers. 
was a case where there was an agreement to defraud creditors 
and so was Petherpermal Chetti v. Muniandy Servai2. In 
inserting S. 84 in the Indian Trusts Act the legislature could 
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not have intended to compel a Court to hear and decide a case 
which is entirely opposed to public policy. It seems to me that’ 
it had in view the principle stated in the cases-to which I have 
just referred and this principle does not apply to the present 
case. The contract between Koneti Desikachari and the res- 
pondent wasa contract which was opposed to public policy, 
and, in these circumstances, we consider that the appellants are 
not entitled to ask the Court to enforce the return of money 
paid with full knowledge of the enormity of the agreement. 
The Calcutta High Court gave expression to the same opinion 
in Ledu Coachman v. Hiralal Bose, 


For these reasons the appeal fails and must be dismissed 
with costs. As the appeal has been filed in forma pauperis the 


appellant will be required to pay the requisite court-fee to 
Government. 


K.C. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JusticE WADSWORTH. 


Paturi Veerayya and another .. Appellants* (Defen- 


danis 1 and 2) 
v. 


Paturi Chellamma .. Respondent (Plain- 


tif). 

Hindu Law—Maintenance—Suit for enhancement of—Points to be con- 
sidered—Cessation of payment under the original decree—Decree for enhance- 
ment—When to commence—Provision for pilgrimage not made in prior suit— 
If can be made in the suit for enhancement—Charge for maintenance—Extent 
of lands to be provided for. 

Ina suit for enhancement of maintenance, the maximum which can be 
awarded to a widow will be the amount of the income of the share to which 
her deceased husband would have been entitled had he been alive and a 
coparcener at the date of the suit for maintenance. 

Manikka Mudaliar v. Soubagia Ammal, (1914) 27 M.L.J. 291, relied on. 


The only grounds upon which the decision of the Court which already 
fixed maintenance amount can be said to lose its force are such changes in 
the circumstances governing the widow and the family as were not foreseen 
and allowed for at the time when the original decree was passed. The Court 
is entitled to look into the changes not onlyin the needs of the widow, but 
also any changes of those other circumstances to which the Court had regard 
in fixing the original rate of maintenance. The Court must have regard to 
the rise of prices; it must have regard to the additional expenses necessitated 
by the deterioration of the health of the maintenance-holder. It must also. 
have regard to any reasonable change in the standard of comfort and in the 


i 1, (1915) LL.R. 43 Cal. 115. 
* S, A. No. 4 of 1935. : 19th August, 1938, “ 
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«conventional necessities of the widow due to the improvement in the circum- 

stances of the family to which she belongs. The Court must have regard to 
-the growth of the income of the family in order to ascertain the maximum 
which must govern the maintenance allowance. 


Ekradeshwari Bahuasin v. Homeshwar S ingh, (1929) 57 M.L.J. 50: L.R. 
.56,1.A. 182: LL.R. 8 Pat, 840 (P.C.), referred to. 


Where no formal demand was made for enhancement prior to the filing 
-of the suit for such purpose, the arrears should be calculated from the date 
of the institution of the present suit and not from the date from which for- 


„mer payment under the old decree ceased or the date of decree in the present 
suit. . 


Sreeram Buttacharjee v. Puddomookhee Debia, (1868) 9 W.R. 152 and 
Ekradeshwari Bahuasin v. Homeshwar Singh, (1929) 57 MLJ. 50: L.R, 56 
T.A. 182: ILL.R. 8 Pat. 840 (P.C.), followed. 


Itis unreasonable to give a charge over the whole of the family proper- 
‘ties. It should be limited to the properties necessary to secure the payment 
-of the maintenance. 


Where payment for pilgrimage for the benefit of the soul of the deceased 
husband was refused in the earlier suit, not due to lack of funds, she should 
snot be granted a lump sum for such purpose in the later suit. 
' Appeal against the decree of the District Court of East 
‘Godavari at Rajahmundry dated Ist October, 1934 and passed 
‘in A. S. No. 20 of 1934 preferred against the decree of the 
‘Court of the Subordinate Judge of Cocanada dated 13th 
-February, 1934 and passed in O. S. No. 59 of 1930. 


Ch, Raghava Rao and M. Sriramamoorthi for Appellants. 
P. Somasundaram for Respondent. 
The Court delivered the following 


JupGMEnT.—This appeal arises out of a suit for the 
-enhancement of maintenance ordered toa Hindu widow by a 
‘decree of the year 1899. The original rate of maintenance 
was Rs. 10 per mensem. The Courts below have raised this 
figure to'Rs. 50 per mensem, allowing also a lump sum for 
pilgrimage not provided for in the original decree and another 
lump sum: for the replacement of worn out utensils. The 
‘lower appellate Court differing from the trial' Court allowed 
-arrears only from the date of the trial Court’s decree instead 
-of arrears from the date on which payment under the earlier 
decree had ceased. ‘This question of the’ date from which 
-arrears are to be paid forms-the sublecematicr of the memo- 
‘tandum of ctoss-objections. S 


There are findings of fact, into which At is unnecessary. 
dor. me ‘to; enter,, that in the interval: from the. lst decree of 
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1899 to the date of the present suit, the income of the family: 
property had arisen from Rs. 1,100 a year to a little over 
Rs. 7,000 a year, that is to say, the increase in the rate of 
maintenance allowed is something less than the- proportionate 
increase having regard to the rise in the income of the family. 
The plaintiff herself in her evidence regarding the prices of 
the main items of expenditure during this period, estimated 
the rise of the price of paddy as from Rs. 60 to 150 and the 
rise in the price of clothes as from Rs. 5to 12 to 15. This 
would indicate, if the. evidence were accepted as correct, that 
the rise of prices of the principal commodities required for her 
consumption, amounts to something less than 300 per cent. 


The basis upon which the maintenance of a widow is to be 
fixed in the first instance is well settled. It should be fixed so 
far as means are available, at an amount which will enable her 
to live comfortably, according to the standard of comfort 
obtaining in the community to which she belongs. In fixing 
the figure regard will be had to the amount of money available 
and the ordinary rule is that the maximum allowance which 
she should get would be an amount equal to the income of 
her husband’s share in the property (Rangathayi Ammal v. 
Munuswami Chetty! and Subbarayulu Chetti v. Kamalavalli 
Thayaramma?). In the cases just quoted, the income of the 
husband’s share was taken to be the income of the share which 
he would have got if a division had taken place in his lifetime. 
That appears also to be the basis of the decision in Jayanti 
Subbiah v. Alamelu M angamma8, where the rate of main- 
tenance is treated as being limited to the share of the deceased. 
husband which has come by survivorship to the coparcener.. 
But on this question of the date with effect from which the 
husband’s share is to be estimated, there is a very clear ruling 
of a Bench of this Court in Manikka Mudaliar v. Soubagia 
Ammal4 which is later than the cases just referred to and, so. 
far as I know, has not been challenged by subsequent rulings. 
of this Court, in the 24 years which had elapsed since the 
decision was passed. In that case, it was definitely laid down. 
that the maximum amount of maintenance of a widow should 
be fixed with reference to the income from the husband’s. 





ł. (1911) 21 MLJ. 706. ' 2, asij 21 MLJ. 493: LL.R. 35 Mad. 147.. 
3. (1902) 12M.L.J.'270: LL.R. 27 Mad. 45; 4, (1914) 27 M.L:J. 291.. 
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share, ‘not calculated as on the date of his death, but as on the 
date of the suit, regard being had to the increase of the family 
property which had taken place in the interval between the 
date of the husband’s death and the date of the suit. That 
decision must be taken as authoritative, at least so far as I gm 
concerned. I think it follows that in a suit for enhancement 
of maintenance, the maximum which could be awarded to the 
widow would be the amount of the income of the share to 
which her deceased husband would have been entitled had he 
been alive and a coparcener at the date of the suit for enhance- 
ment. 


. What are the considerations which must govern the Court 
in dealing with a claim for enhancement of maintenance 
already fixed by the Court’s decree? Clearly, the matter must 
not be treated as res integra. The Court cannot proceed to fix 
the maintenance without any regard to the judicial decision 
already passed and binding on both the parties. The only 
grounds upon which this decision can be said to lose its force 
are such changes in the circumstances governing the widow and 
the family, as were not foreseen and allowed for at the time 
when the original decree was passed. It has been argued by, 
Mr. Raghava Rao for the appellants that it is only a change in 
the needs of the widow and the prices of those needs that should 
be taken into consideration. That, to my mind, is overstating 
the case of those who have to pay the maintenance. In 
assessing a claim based on the changes of circumstances the 
Court is entitled, in my opinion, to look into the changes not 
only in the needs of the widow but also any changes of those 
other circumstances to which the Court had regard in 
fixing the original rate of maintenance. For instance the 
Court must have regard to any rise of prices; it must have 
regard to additional expenses necessitated by the deterioration 
of the health of the maintenance holder; it must also have 
regard to any reasonable change in the standard of comfort 
and in the conventional necessities of the widow due to the 
improvement in the circumstances of the family to which she 
belongs. If it is obvious that in fixing the original rate of 
maintenance, you have regard to those conventional necessities 
and conventional comforts which can reasonably be expected 
by a member of the community to. which the widow belongs, 
any change in those circumstances can be. made a ground for 
104 
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enhancement or reduction of maintenance in a subsequent 
suit, always provided that these changes were not foreseen or 
allowed for in the original decree. To this extent, a change 
in the wealth of the family is a valid factor for it is common 
experience that conventional standards of comfort and 
conventional necessities grow with the growth of income. 
Finally, the Court must have regard to the growth of the 
income of the family in order to ascertain the maximum which 
must govern the maintenance allowance having regard to the 
rule laid down in Manikka Mudaliar v. Soubagia Ammal. 


It does not seem to me that these principles have to any 
considerable extent been ignored by the lower appellate Court. 
In fact, to a very large extent, they are set forth clearly and 
succinctly by the learned District Judge and the learned District 
Judge has quite rightly referred to the observations of the 
Privy Councilin Ekradeshwari Bahuasin v. Homeshwar Singh? 
in which their Lordships deprecate interference with a lower 
Court’s estimate as to what is a proper rate of maintenance, 
provided that the principles on which the rate has been 
calculated are sound. There is, to my mind, no apparent 
error in the application of the correct principles so far as the 
basic rate of maintenance allowance is concerned. It is true 
that the rate has been raised five-fold whereas, according to 
the evidence, prices have risen something less than three-fold. 
But the Court was entitled to take into consideration, as it did, 
the fact that the declining years of the widow and the weakness 
of her health made it necessary for her to have extra comforts 
in the shape of a servant to attend upon her and the Court 
was also entitled to take into consideration the fact the family, 
has very greatly increased in wealth and consequenily, the 
widow could reasonably expect a standard of comfort higher 
than that which was permissible in 1899 and similar to that 
which the other members of the family have enjoyed after 
their income has very greatly appreciated. Moreover, the Court 
was also entitled to take into consideration the facts that the 
amount available for providing the widow with maintenance is 
something like six times the amount which was available in 
1899 and that consequently, there was no financial necessity to 


1. (1914) 27 M.L.J. 291. i A 
2. (1929) 57 M.L.J. 50: L.R. 56 I.A. 182: LL.R. 8 Pat. 840 (P.C.). 
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stint the widow-in the matter of satisfying her conventional 
neéds. and providing her with ‘the conventional standard of 
comfort, such as, presumably -prevailed- when: the first decree 
Was passed. 


I am therefore of opinion that there are no grounds for 
interfering with the decision of the lower appellate Court so 
far as the basic rate of maintenance is concerned. But in my. 
opinion, the Courts below have erred in granting to the widow 
a lump sum to pay a pilgrimage for the benefit of the soul of 
her deceased husband. If the necessity for such pilgrimage 
exists now, it existed even in 1899 and it is not apparent that 
any such expenditure was refused at the time of the original 
suit on grounds of lack of funds. Nor do Isee why the widow 
should be allowed a lump sum for the replacement of utensils: 
which have worn out in the interval between 1899 and 1933: 
It must be inferred that when the original maintenance decree 
was passed, the Court would make provision for reasonable 
Teplacements which could be foreseen and there is no more. 
justification, to my mind, for allowing a fresh suit every time 
the utensils wore out than there would be for allowing a fresh 
action whenever the widow’s clothes wore out. To the extent 
of these two minor items, I therefore set aside the decree of 
the lower Courts, confirming the decree for the amount allowed 
for maintenance pure and simple. 


On the question of the memorandum of cross-objections, 
‘it seems to me that both the Courts were wrong in the fixation 
.of the date from which arrears should be calculated. The 
trial Court adopted as its starting point the date when the 
payments under the old decree ceased. A mere cessation of 
payment is no ground for an enhancement of maintenance and 
it does not appear that any formal demand was made for 
-enhancement to the rate now claimed prior to the filing of the 
„suit, The appellate Court has fixed the date from which 
arrears should be allowed as the date of the lower Court’s 
‘decree. This, as is pointed out by the Privy Council in 
Ekradeshwari Bahuasin v.Homeshwar Singhl is a very dangerous 
-date to adopt, for the adoption of such a criterion is an incen- 
‘tive to the defendants in a sit’ for maintenance to use'every 
means at their disposal to delay the trial of the suit. As a 
matter-of fact, the trial of the present: suit was delayed- from 





L (1929) 57 M.L.J. 50: L.R. 55 LA. 182: LL.R. 8 Pat, 840 (P.C.). 
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the beginning of 1930 until February 1934. I do-not see why 
the plaintiff should be made to pay for the dilatoriness of the 
proceedings in the trial Court. Incidentally, the matter is. 
covered by the expressed authority of a decision in Sreeram 
Buitacharjee v. Puddomookhee Debiai, though it is not 
apparently a case of enhancement of maintenance decreed in a 
previous suit, but merely one of an enhancement of maintenance 
fixed by a family arrangement. But the principle enunciated 
in that case, namely, that the date from which arrears should 
be calculated should be the date of the suit and not the date 
from which former payment ceased, holds good. 


In the result, therefore, the appeal is allowed and the 
lower Court’s decree will be modified so as to exclude the 
sums decreed for the cost of pilgrimage and the cost of 
replacement of utensils. 


The memorandum of cross-objections is allowed and the 
date from which arrears will be calculated will be the date of 
the institution of the present suit. In other respects, the 
lower Court’s decree is confirmed. Parties will pay and 
receive costs in both the appeal and the memorandum of 
cross-objections proportionate to their failure and success. 


I am reminded that the decree of the lower Court gives a 
charge over the whole of the family properties. It seems to 
me unreasonable to encumber the family properties toa greater 
extent than is necessary to secure the payment of the mainten- 
ance. The charge will therefore be limited to properties 
sufficient to yield an income of Rs. 1,200, which will allow a 
sufficient margin in case there is any difficulty in realisation. 
If the parties can agree as to the properties which shall be 
charged, they may file a statement in this Court within one 
month; otherwise further proceedings in this matter will go on 
in the trial Court. 


Leave to appeal is refused. ss 
Appeal and memo. of objections: 
allowed and decree modified. 





“I. (1868) 9 W.R. 152. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
i i ' PResent:—Mr. Justice’ WADSWORTE. 
Thirumalai Tirupathi Devasthanams ` i 
' Committee (represented by its 
| Commissioner and authorised i 
agent, Rao Bahadur K. Sitarama 
l  Reddiar Avergal) Po in . Appellant* (Plaintiff) ` 
Pujali Romarappa Mudali aoe 
` others a EE E T 
Madras Estates Land Act (IX of E -S. 3 (11)—Occupancy ryot— 
Meaning of—Proof as to—Presumption how far. 


Where the land in the suit was cultivable, land eight years prior to the 
passing of the Madras Estates Land Act but either at the time when the Act 
‘came into force or very shortly afterwards it ceased to'be used for agricul- 
tural purposes but was occupied by houses and 'thère was ‘no proof of the 
consent of the landholder to this arrangement, 

, Held, that it was not right to draw a presumption that the purpose for 
which the land was held in 1900 continued in 1908 when the Act came into 
force and that the persons who occupied the land on the Ist of July 1908 and 
probably occupied it purely for the purpose of ' residence: in the houses built 
thereon, acquired the statutory position of occupancy ryots liable to pay rent 
by reason of an alleged tight to use the land for agricultural purposes. In 
order to gét the benefit of the rule in 25 M.L .J. 50 the. plaintiff should at least 
‘show that the lands had been ryoti lands at some period ‘While: the Act had 
een in force in order to justify the inference that the occupant had the right 
to use the lands for an agricultural purpose and was liable to pay rent for 
them within the definition in S. 3 (11) of the’ Madras Estates Land Act. 


Appeals against the decrees of the District Court of 
‘Chittoor in A. S. Nos. 44, 45 and 46 of 1935 réspectively pre- 
ferred against the decrees of the Court of the Special Deputy 
Collector of Chandragiri Division i in R. 5. Nos. 417, 416 and 
414 of 1934. 

T. Kumaraswamiah for Appellants 


:ı C.S. Venkatachariar and. D.: sRomeswam: Aiyangar for 
seed p tat DE RE: 
* The Court delivered the folowing > ʻ' i 

JupemeENT.—These three appeals arise out of suits under 

the Madras Estates Land Act for rent on land which accord- 

ing to the ‘common tase of’ both Parties is now occupied by, 

houses, though it is alleged by’ ‘the landholder (the plaintiff) 


to be tyoti land available for’ cultivation. 
7 
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Second ‘Appeal No. 179 has to. be allowed, for it is 
established that the respondent who was- the. appellant in the 
District Court, died on 10th June, 1935, that is to say, some 
two months before the appeal was heard by that Court and no 
legal representative was brought on record. The appeal there- 
fore had abated at the time when the learned District Judge 
heard it and his- judgment must be treated as void and the 
decree of the Deputy Collector has to be restored. I make no 
order as to costs in this Court. . - 


With reference to the other two second appeals, there is. 
no real dispute as to the facts established by the evidence. 
The question is rather as to the inference to be drawn regard- 
ing those matters upon which, the evidence is silent. It is. 
established that in fasli 1310, tliat is to say, approximately the 
year 1900, the suit lands were cultivated and that at some 
subsequent date houses were built upon the lands and streets. 
‘were formed. The plaintiff’s witness the karnam says that 
the houses were built more than twenty years ago; the defen- 
dant’s witnesses put the period as about 25 or 30 years ago. 
There is no record of any rent having-been collected in respect 
of the suit lands in recent years nor of any pattas having been 
exchanged. In point of fact this estate has been involved in 
litigation for many years until recently, a fact which may be 
an explanation for the vagueness of the evidence with regard 
to the suit lands. ` The position therefore is that for at least 
20 years. past the suit lands have been occupied by houses and 
no rent has been paid for them nor has any patta been tender- 
ed. -There is no. record of the suit lands ever having been 
reserved expressly’ as village site, but the plaintiff’s witness is 
unable to say positively that the former landholder did not give 
permission for the construction of houses. It will be seen on 
this state of the evidence that no one can say with any certainty 
whether the lands in suit were or were not occupied by 
houses at the time when the Act came into force, namely, Ist 
July,. 1908, or whether the use of these lands for residen- 
tial purposes was with or without the consent of the then 
landholder. Now what is the legal position on these 
facts? The definitions with which we are concerned are those 
of “rent”, “ryot” and “ryoti land”, in S. 3 of the Estates 
Land Act. Rent is that which is lawfully payable to a land- 
holder for the use or occupation of land in his estate for the 
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purpose of agriculture. ` A ryot is a person who holds for the 
purpose of agriculture ryoti land in an estate on condition of 
paying to the landholder the rent. Ryoti land is cultivable 
land in an estate other than private land, but does not include 
village sites or other lands situated in any estate which are set 
apart for the common use of the villagers. Under S. 6 of the 
Act a permanent right of occupancy is conferred upon a ryot 
in possession of ryoti land not being old waste on the date on 
which the Act comes into force. These provisions have been 
frequently considered in judicial decisions and it has been 
established (vide Appalaswami v. Rajah of Vizianagaram1 
and Ramasami Servaigaran v. Athivaraha Chariar2), that the 
definition of “rent” does not require that the land shall be 
actually used for agriculture at the time when the money 
claimed in the suit accrues due and that it is sufficient that the 
land is ryoti land and that the ryot has the right to use it for 
agricultural purposes, though he may choose to use it for some 
other purpose. It is also established in a series of cases 
(Ramachandra Mardaraja Deo v. Dukko Podhano’, Venugopala 
Rice Millv. Rajah of Pittapuram4 and Chandrasekhara Bharati 
Swamigal v. Duraiswami Naidud), that when land which 
was once ryoti land has with the consent of the landholder, 
express or implied, been devoted to some purpose other than 
agricultural purposes, whatever is payable for that land is not 
rent within the definition in S. 3 (11) of the Madras Estates 
Land Act. In the present case we have a position which is 
not, so far as I know, covered by precise authority. The land 
was cultivable land some eight years prior to the passing of 
the Madras Estates Land Act. Either at the time when the 
Act came into force or very shortly afterwards it ceased to 
be used for agricultural purposes but was occupied by houses. 
There isno proof of the consent of the landholder to this 
arrangement. But the fact that for at least twenty years no 
rent has been paid for this land in my opinion goes a long way 
to support an inference that the occupation of this land by 
houses was with the consent of the then landholder. Now it 
is incumbent upon the plaintiff, in order to establish his claim 
for rent, to prove that the land is ryoti land and that the 





1. (1913) 25 M.L.J. 50. 2 (1918) M.W.N. 340, 
3. (1915) 31 I.C. 852, 
4, (1929) 59 M.L.J. 74: LL.R. 53 Mad. 367. 
5. (1931) 61 M.L.J. 648: LL.R, 54 Mad. 900, 
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money which he claims is rent. If,.as here, the land is 
admittedly not now used for agricultural purposes and can 
only be notionally regarded as land held for. the purpose of 
agriculture, the plaintiff is bound to establish those facts which 
would justify the conclusion that the occupant of these lands 
is‘a ryot holding them for the purpose of agriculture, though 
he does not actually use them for that purpose. I doubt very 
much whether the Court would be justified in drawing such an 
inference merely because it has been proved that the lands 
were cultivable lands in the remote past. After all the 
plaintiff’s claim and the jurisdiction of the Revenue Court to 
adjudicate upon it, both depend upon the statute which came 
into force on the Ist July, 1908, superseding a law which was in 
many respects quite different. I do not consider that it is - 
right to draw a presumption that the purpose for which the 
land was held in 1900 continued in 1908 and that the persons 
who occupied the land on the Ist July, 1908, probably occupied 
it purely for the purpose of residence in the houses built 
thereon, acquired the statutory position of occupancy ryots 
liable to pay rent by reason of an alleged right to use the land 
for agricultural purposes. In my opinion in order to get the 
benefit of the rule in Appalaswami v. Rajah of Vizianagaram} 
the plaintiff should at least show that the Jands have been 
ryoti lands at some period while the Act has been in force in 
order to justify the inference that the occupant has the right 
to use these lands for an agricultural purpose and is liable to 
pay rent for them within the definition in S. 3 (11) of the 
Madras Estates Land Act. 


It has been suggested that if the suit is held to be one 
which is not cognizable by the Revenue Court, the plaint 
‘should have been returned for presentation in a Civil Court 
under the provisions of O. 7, r. 10, Civil Procedure Code. 
‘To my mind that contention is erroneous, for the plaint 
as framed proceeds purely on the footing that the defendant ig 
a ryot holding lands for which rent is payable by virtue of the 
provisions of the Madras Estates Land Act. If the suit were 
to be converted into one for damages for use and occupation 
‘or some similar claim, the plaint would have to be entirely re- 
‘drafted. In such circumstances it is not in my opinion proper 





„1. (1913) 25 M.L.J. 50. 
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‘to.return the plaint for presentation to a Court. which certainly 
would have no jurisdiction to entertain the claim as it has been 
put forward in the plaint. 


In the result, Second Appeals Nos. nue and 178 of 1936 





‘are dismissed with costs. $ 
Leave to appeal is granted. l 
K. iC; Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice VENKATARAMANA Rao. 


Monni Aidruz .. Appellant* (Appellant) 
on ee ' 
Sappani Mira Mohideen and 
others .. Respondents (Respondents). 


Civil Procedure Code (V of 1908), O. 21, rr.85 and 86—Default in deposit 
of purchase money within fifteen days after sale—Obligatory on the part of 
Court to re-sell property. 

Under O. 21, r. 86, Civil Procedure Code, if there is default in payment 
of the balance of the purchase money as required by O, 21, r. 85, Civil Pro- 
cedure Code, it is obligatory on the Court to re-sell the property. This 
discretion vested in the Court is only with regard to the forfeiture of deposit. 


Nawal Kishore v. Buttu Mal, (1934) I.L.R. 57 All. 658, followed. 
Appeal against the order of the District Court of 
Tinnevelly dated 18th April, 1934 and made in A. S. No. 20 
of 1934 (E. P. No. 138 of 1933 on the file of the District 
‘Munsiff of ‘Tinnevelly in S. C. No. 75 of 1930, Sub- Court, 
Tinnevelly). 
T. R. Thiagaraja Aiyar for Appellant. 


A, Swaminatha Aiyar and S. Thiagaraja Aiyar ai 
Respondents. 

The Court delivered the following, , 
~ JupcmenT.—The question involved in this appeal is 
whether the order of the District Munsif of Tinnevelly directing 
a re-sale of the property under O. 21, r. 86, Civil Procedure 
€ode,-i in execution of a decree obtained by the appellant against 
the frst defendant is valid. The relevant facts are not in 
dispute. In execution of the said decree. the property- was 
sold on the 15th of September, 1933 and purchased by the 3rd 
respondent ‘in, this case. IHe-~-deposited 25 per cent.-of the 
purchase-money on the same date but committed default in 
payment of the balance of the purchase-money within 15 days 








* A.A, A, O. No. 95 of 193407 =t + 31st March, 1938, 
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as required by O. 21, r. 85, Civil Procedure Code. He 
deposited the amount one day later. After the amount was so 
deposited the decree-holder applied for confirmation of the sale 
and for payment to him of the amount deposited in satisfac- 
tion of hisdecree. Notices were issued to the judgment-debtor 
and also to the Official Receiver who was appointed Receiver 
of the property of the judgment-debtor because of his having 
been adjudicated insolvent on the 6th of October, 1933. Both 
the judgment-debtor and the Official Receiver objected to the 
confirmationand the learned Judge thereupon directed re-sale 
under O. 21, r. 86. It is contended that it is open to the 
Court to confirm the sale even though deposit has not been made 
within 15 days as required by the section and therefore re-sale 
should not have been directed. It seems to me that under 
O. 21, r. 86, if there is default in payment of the balance of 
the purchase-money as required by O. 21, r. 85, it is obligatory 
on the Court to re-sell the property. The language of the 
section is “the property shall be sold”. The discretion vested 
in the Court is only as regards the forfeiture of deposit. The 
language used in connection therewith is: 
“The deposit way, if the Court thinks fit, be forfeited.” 


This is the view taken by a Bench of the Allahabad High. 
Court in Nawal Kishore v. Buttu Malt with which I agree. 
The order directing re-sale is therefore perfectly valid and in 
accordance with the plain language of O. 21, r. 86, Civil Proce- 
dure Code. Mr. Thiagaraja Aiyar relied upon decisions of 
this Court and of other High Courts where it was held that. 
even though the deposit as required by O. 21, 1.85 was not 
made within the time limited, with the consent of all parties. 
the Court might confirm the sale, and if the Court confirmed 
the sale it was only an irregularity. But those decisions do. 
not throw light onthe question in dispute, namely, if the Court 
declines to confirm the sale but passes an order directing a re- 
sale, whether the Court was not justified in doing so. In the 
result this appeal is dismissed with costs. 


Leave refused. 


K.C. —_— Appeal dismissed. 





1. (1934) LL.R. 57 All. 658, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Burn. 


Bonagiri Sreeramulu .. Appellant* (2nd Res- 
pondent) 
v. ; 
Karumuri Venkatanarasimham and 
others .. Respondents (Decree- 


holder and Respon- 
dents 3 and 4). 
Decree-holder—Acceptance by him of sale by Official Receiver—Reproba- 
tion later—Right of parties to approbate and reprobate. 


Where the first respondent, the decree-holder against a father and his 
three sons, at first objected to the sale by the Official Receiver in insolvency 
of the father, of the sons’ three-fourths share in the joint family properties, 
but then allowed it and took part in the bidding and after the sale was con- 
cluded protested against it, but later withdrew his protest, subsequently 
taking from the Official Receiver his share of the sale proceeds and in his 
execution petition giving credit to the judgment-debtors for the amount he 
took from the Official Receiver as his share of the sale proceeds, 

Held, that the acts of the decree-holder indicated that he approved of 
the sale and having done so he could not be permitted to say afterwards 
that the sale was void. 

Verschures Creameries v. Hull and Netherlands Steamship Co., (1921) 2 
K.B. 608; Ramaswami Chettiar v. Chidambaram Chettiar, (1927) 26 L.W. 527 
and Venkatarayudu v. Chinna Ramakrishnayya, (1929)58 M.L.J. 137, relied on. 


Narayanaswami diyar v. Subramania Pillai, (1935) 69 M.L.J. 673, 
disapproved. 


Appeal against the order of the Court of the Subordinate 
Judge of Narsapur, dated 7th November, 1936 and made in 
A.S. No. 27 of 1936 preferred against the order of the Court 
of the District Munsiff of Narsapur dated 23rd December, 1935 
and made in E. P. No. 255 of 1934in O. S. No. 247 of 1924, 

Ch. Raghava Rao for Appellant. 

M. Appa Rao for Respondents. 

The Court delivered the following 

, jupamMent.—This is an appeal from the order of the 
Subordinate Judge of Narsapur in Appeal No. 27 of 1936. The 
appellant was the second judgment-debtor in O. S. No. 247 of 
1924 on the file of the District Munsiff of Narsapur. In that 
suit the first respondent in this appeal got a decree for money 
against a father and three sons. Before judgment on the 16th 
October, 1924, the joint family property belonging to the 
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defendants in the suit had been attached. After the attachment 
a partition suit was filed by the sons against their father and 
the matter is also further complicated by the fact that after the 
attachment an insolvency petition was brought against the 
father and in that petition the father was adjudicated. The 
Official Receiver sold the father’s one-fourth share in the joint 
family property and proposed to sell the shares of the three 
sons. The first respondent the decree-holder in O. S. No. 247 
of 1924 objected to the sale of the three-fourths share belong- 
ing to the sons but his objection preferred to the Official 
Receiver was dismissed for default. The sale was held by the 
Official Receiver and the first respondent took part in the 
bidding. The first respondent subsequently filed O. P. No. 19 
of 1928 to have the sale of the sons’ three-fourths share set 
aside but he allowed this petition to be dismissed for default. 
The Official Receiver then distributed the proceeds of the sale 
tothe creditors in Insolvency of whom the first respondent was 
one. Subsequently the purchaser at the sale held by the Official 
Receiver sued the sons for possession in O. S. No. 36 of 1931 
(Sub-Court, Narasapur) but his suit was dismissed on the 
ground that the sale of the sons’ shares by the Official Receiver 
was void. The vendee preferred an appeal but the appeal was 
not pressed because he and the three sons entered into a com- 
promise by which the vendee paid the sons Rs. 800 and the sons 
executed in his favour a deed of release or relinquishment 
undertaking not to dispute his rights in future. This deed was 
executed on the 22nd September, 1933. In 1934, the first res- 
pondent presented the execution petition which has given rise 
to this appeal. He sought to bring to sale the three-fourths 
share in the joint family property belonging to the three sons. 
In 1935 the District Munsiff of Narasapur ordered execution 
to proceed. The second judgment-debtor (present appellant) 
appealed to the Subordinate Judge of Narasapur and in A. S. 
No. 31 of 1935 the order for execution was set aside and tHe 
execution petition remanded to the Court of ‘the District 
Munsiff for fresh disposal, The District Munsiff was ordered 
to consider the question, of the validity of sale of the three- 
fourths share belonging to the sons. Thereupon another 
District Munsiff considered the question afresh and although 
he held that the sale of the three- fourths share by. the Official 


Receiver was. certainly illegal and invalid,-he ‘dismissed the 
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application for execution on the ground that the decree-holder 
was not entitled to proceed in execution against the same pro- 
perty which had been sold by the Official ‘Receiver since the 
decree-holder had taken his share of the dividend out of the sale 
proceeds. On appeal the present learned Subordinate Judge of 
Narasapur-reversed the decision of the District Munsiff and held 
that the decree-holder is entitled to proceed against the three- 
fourths share. The learned Subordinate Judge therefore sent 
back the execution petition for further proceedings in exe- 
cution. The second judgment-debtor has preferred this appeal. 


The appellant’s position is simple ; he contends that the 
decree-holder approved of the ‘sale held by the Official Receiver 
after it was held and that he cannot now be allowed to say 
that the Official Receiver’s sale was void. The position of the 
tst respondent decree-holder is equally simple. He says that 
the sale held by the Official Receiver was undoubtedly void so 
far as the three-fourths share belonging to the sons is con- 
cerned and that nobody can prevent him from alleging the 
invalidity of that sale and nobody can prevent him from 
proceeding against the property which is still the property of 
the 2nd, 3rd and 4th judgment-debtors in his suit. The law 
in my opinion is sufficiently clear that a party who seeks the 
assistance of the Court isnot entitled to approbate and reprobate 
or blow hot and cold, as it is sometimes put. The principle is 
clearly stated in Verschures Creameries v. Hull and Netherlands 
Steamship Co.1, Scrutton, L.J., puts it in this way: 

“A plaintiff is not permitted to approbate and reprobate. The phrase is 
apparently borrowed from the Scotch law, where itis used to express the 
principle embodied in our doctrine of election, namely, that no party can 
accept and reject the same instrument. The doctrine of election is not 
however confined to instruments. A person cannot say at one time that a 
transaction is valid and thereby obtain some advantage, to which he could 
only be entitled on the footing that it is valid, and then turn round and say it 
is void for the purpose of securing some other advantage. That is to 
approbate and reprobate the transaction.” 

The principle has been followed in this Court (vide the 
case of Ramaswami Chettiar v. Chidambaram Chettiar? 
and of Venkatarayudu v. Chinna Ramakrishnayyas). Those 
are cases of orders passed by Courts involving the pay- 
ment of costs to the successful party by the unsuccessful 





1. (1921) 2 K.B. 608. 2, (1927) 26 L.W. 527. 
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party. It was held that if the successful party receive 
the costs ordered to be paid by the. unsuccessful party, | 
could not afterwards come to Court and say that the ord: 
itself was passed | without jurisdiction. In Narayanaswar 
Aiyar v. Subramania Pillaii, Cornish, J., drew a distinctic 
which with all respect I am unable to appreciate. Cornis 
J., held that an order setting aside an ex parte decree aft 
the expiry of the period of limitation was without juri 
diction and that even if the receipt of Rs, 10 in the shape « 
costs by the plaintiff’s vakil could be regarded as an adoptic 
of the order such an adoption of an order made witho 
jurisdiction could not have the effect of making that order or 
which the Court was competent to pass. With all respect 
think the learned Judge did not appreciate the point of tł 
decision in Venkatarayudu v. Chinna Ramakrishnayya 
It is of course obvious that acquiescence in an ord 
passed by a Court, will not render the order valid if it 

an order passed without jurisdiction but the princip 
followed in Venkatarayudu v. Chinna Ramakrishnayya? is th: 
a person who has chosen to adopt an order cannot subsequent: 
be allowed to object: to it. As Ramesamn, J., puts it, if the fac 
indicate that the person has adopted the order, he canne 
object to it afterwards. The question is really one of fa 
whether there has been approbation or not. If there has bee 
approbation, reprobation is not permitted. 


On the facts in this case it seems to me clear that tt 
decision of the learned District Munsiff was right and that c 
the learned Subordinate Judge wrong. It is clear that the 1: 
respondent (the decree-holder) at first objected to the sale bi 
then allowed it to proceed, and took part in it by biddin; 
After the sale was held, he first protested against it and the 
withdrew his protest and subsequently took from the Offici: 
Receiver his share of the proceeds of the sale. In his executio 
petition he gave credit to the judgment-debtors for the amout 
which he had taken from the Official Receiver as his share c 
the sale proceeds. These acts of the decree-holder indica: 
that he approved of the sale and having done so he is m 
permitted afterwards to say that the sale was void. Mr. Apg 
Rao who has appeared for the decree-holder contends that I 
is entitled to ignore the sale held by the Official Receiver an 





1. (1935) 69 M.L.J. 673. 2. (1929) 58 M.L.J. 137. 
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to treat it as null and void. This would be correct if it were Sreeramulu 
not for the fact that he had at.an early stage approbated the Vertiata- 
sale. Having done so, he is not entitled now to ignore it. narasimham. 
Moreover as I have already stated, he does not ignore the sale 

at all but treats it even now as being a valid sale since in the 

execution petition he gives credit to the judgment-debtors for 

the amount which he took from the Official Receiver. 

Mr. Appa Rao for the first respondent contends that the 
appellant who is the second judgment-debtor has no right to 
raise such cbjections as he has raised. His argument on this 
part of the case is practically that if questions of approbation 
and reprobation are to be considered the second judgment- 
debtor is far worse than himself. This, however, is not 
relevant to the present case. Mr. Appa Rao has drawn my 
attention to the case of Ammakannu Ayi v. Murugayya 
Odayari and of Jai Barham v. Kedar Nath Marwari2, but I 
do not think they have any application to the doctrine of 
election or approbation and reprobation. | 

Another point taken for the first respondent is that the 
execution petition was remanded to the District Munsif by the 
learned Subordinate Judge of Narasapur in his judgment in 
A. S. No. 31 of 1935 only for one specific purpose, namely, to 
consider the validity or otherwise of the sale by the Official 
Receiver of the three-fourths share belonging to the sons. He 
contends that that being so, the learned District Munsiff was 
not justified in dismissing the execution petition on the ground 
that the decree-holder had elected to abide by the sale. It is 
not however possible to say that learned District Munsiff 
after remand order did anything that was beyond his jurisdic- 
tion and in any case the question would have come up to this 
Court in its present form no matter what the decision of the 
District Munsiff had been. ` 
. Inthe result this appeal succeeds and is allowed and the 
order of the District Munsiff restored and the execution 
petition dismissed. The first respondent will pay the costs of 
the appellant throughout. 


Leave refused. 
K.C. — Appeal allowed. 


1. (1924) 47 M.L.J. 85: LL.R. 47 Mad. 850. 
2. (1922) 44 M.L.J. 735: L.R. 49 I.A. 351: LL.R. 2 Pat. 10 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Mapuavan Nar, Officiating Chief 
Justice AND Mr. Justice STODART. one, 


Kozhikote Patinhare Kovilakath 
Mahadevi alias Kunhi Thamburatti 
` alias Valiya Thamburatti Avergal 
styled Viyathen Notti .. Appellant* (1st Plain- 
tiff) . 
v. 

Kozhikote Patinhare Kovilakath 

Kulapura Thavazhi Karnavan and 

- Manager Veerarayan alias Maru- 
makan Thamburan and others’ .. Respondents (Defen- 
i dants and 2nd Plain- 

tiff). . 

Court-fees—Landlord and tenant—Suit. for recovery of possession of 
property—Decree passed conditional on payment of value of improvements— 
Appeal by plaintiffs regarding compensation amount—Court-fee if need be 


paid as on the relief of a laid -Fees Act (VII of 1870), Sch. I, 
Art.l. 

The plaintiffs sued for recovery of possession of certain properties from 
the defendants their tenants. The trial Court decreed the suit but on condi- 
tion that they should pay a certain sum of money for the value of the im- 
provements. The plaintiffs appealed against the compensation amount that 
they were ordered to pay and contended that no compensation amount should 
have been decreed against them. They valued the appeal treating it as. 
one for possession ignoring the fact that the subject-matter of the appeal 
was the value of the improvements that they. were called on to pay. 

Held, that the plaintiffs-appellants were liable to pay court-fee on the 
value of the improvements that they ‘had been directed to pay. 

In re Paidal Nayar, A.I.R. 1926 Mad. 225, approved. 

Reference under Court-Fees Act, S. 5, (1899) LL.R. 23 Mad. 84, con- 
sidered and distinguished. 


Appeal against the order of the District Court, South 
Malabar dated 6th August, 1936, (in A. S. No. of 1935,) 


. preferred against the decree of the Court of the District 


Munsiff of Calicut in O. S. No. 398 of 1933. 
K. Kuitikrishna Menon for Appellant. 
D. A. Krishna Variar for Respondents. 
The judgment of the Court was delivered by 


» The Officiating Chief Justice.—The legal representative of 
the 1st plaintiff is the appellant. In this second appeal the 





* S, A. No. 1199 of 1936. 18th August, 1938. 
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question is raised as regards the court-fee that should have Mahadevi 
been paid by the appellant on the memorandum of appeal that eerarayan. 
he presented to the lower Court. As there isa conflict of ee 
authority on the question the case has been posted before us Nair, 

for decision at the instance of Lakshmana Rao, J., before Ofig. C. J. 


whom the second appeal came originally for hearing. 


The facts are these: The plaintiffs sued for recovery of 
possession of properties from their tenants. The trial Court 
decreed the suit, but on condition that they should pay 
Rs. 8,000 for value of improvements. The plaintiffs appealed 
against the compensation amount that they were ordered to 
pay. According to them no compensation should have been 
decreed against them. They valued the appeal treating it as 
one for possession ignoring the fact that the subject-matter of 
the appeal was the value of improvements that they were 
called upon to pay and not the right to recover possession of 
the property. The District Judge ordered that court-fee 
should be paid by the plaintiffs-appellants on the value of 
improvements. As that court-fee was not paid in time the 
appeal was rejected. 


In second appeal it is contended that the lower Court 
was wrong in ordering that the appellants should pay court-fee 
on the value of improvements and reliance is placed on the 
decision in Reference under Court-Fees Act, S. 51, In that 
case the plaintiff sued for recovery of land from defendants 1 
to 3. The contesting defendant (defendant No. 2) contended 
that the land was not liable to be surrendered and also claimed 
compensation for improvements. The District Munsiff dis- 
allowed the claim for improvements and decreed the surren- 
der of the land. The contesting defendant appealed and 
paid for court-fee, a sum which was the fee payable on the 
value of the land. The question was whether the value of 
improvements should also be taken into account for the purpose 
of levying the court-fee, the subject-matter of the appeal being 
the same as that in the suit,—the question of improvements 
being raised incidentally. The learned Judges held that the 
value of the improvements should not be taken into considera- 
tion for calculating the court-fee. They held that, asthe claim 
for improvements was not the subject-matter of the suit but 
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was merely incidental to the decree for possession and on 
grounds of convenience the fee payable by the appellant should 
be that payable in a suit for possession of land. They also 
stated in the judgment: 

“We think the proper answer to the reference is that on appeal even 
where the only question raised is as to the value of the improvements, the 
appellant should not be called upon to pay any fee other than that payable in 
a suit for possession of land.” 

It is clear that on the facts the present case is different 
from the decision in Reference under Court-Fees Act, S. 51, in 
as much as the question as regards the right to possession has 
not been raised in appeal and could not be raised in the present 
case; and the only question appealed against is as regards the 
value of improvements. Mr. Kuttikrishna Menon relies on 
the observation in the judgment we have just quoted that 

“on appeal even where the only question raised is as to the value of the 
improvements, the appellant should not be called upon to pay any fee other 
than that payable in a suit for possession of land,” 
in support of his argument that he should not be called 
upon to pay court-fee on the value of improvements. It is 
clear that the observation of the learned Judges is only obiter 
and it was not necessary for them to have made that observa- 
tion for the decision of the case before them. This observation 
was treated as an obiter dictum in Paidal Nayar, In re2, where 
the specific question now raised in the present appeal arose for 
decision. In that case the plaintiff filed a suit for redemption 
of a kanom. He obtained a decree for recovery of possession 
of property subject to the payment of the kanom amount and 
the value of improvements. In appeal there was no dispute as 
to the plaintiffs’ right to redeem, but he appealed against the 
value allowed for improvements—as in the present case. The 
question was, what was the proper court-fee payable on the 
memorandum of appeal. lt was held on an exhaustive 
consideration of the authorities that the plaintiff should pay, 
court-fee in proportion to the value of the relief he sought in 
appeal and that the court-fee payable in the case before them 
must be determined in accordance with the value of improve- 
ments which the appellant sought to avoid. We accept the 
reasoning adopted by the learned Judges and have nothing to 
add to it. They have given sufficient reasons to show why the 


1. (1899) LL.R. 23 Mad. 84. 2. A.LR. 1926 Mad. 225. 
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appellant should pay court-fee on the value of improvements 
when that is the only question raised in the appeal. The 
decision Pathumma Umma v. A. Mohideen| refers to In re 
Paidal Nayar? with approval and treats the observation in 
Reference under Court-Fees Act, S. 58, as an obiter dictum. 
We agree with the reasoning of the learned Judges in Paidal 
Nayar, In re?, and hold that in a case where in appeal the only 
question involved relates to compensation for :improvements 
and no question for possession is raised, the appellant should 
pay court-fee on the value of improvements. The decision of 
the lower Court is right and this second appeal is dismissed 
with costs. 

We give theappellant one month’s time from to-day to pay 
the proper court-fee to the lower Court—as we observe that 
the appellant had filed a Civil Revision Petition to this Court 
questioning the order of the lower Court before the expiry of 
the Sth August, which was the ultimate time allowed to him 
by the lower Court to make the payment. If the court-fee is 
not paid in time the appeal will be rejected. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :-—Mr. JUSTICE ABDUR RAHMAN. 
Sheik Dawood Rowther Petitioner* (Respondent) 
v. 
Abdul Kadar Rowther Respondent (Petitioner). 


Civil Procedure Code (V of 1908), O. 21,r.45 (2)—Attachment order— 
Crops ripe for being cui—No clear directions regarding them in the order of 
attachment—Judgment-debtor’s action in cutting them whether wrong—Com- 
plaint under S.476 of Criminal Procedure Code whether could lie—Fraudulent 
intention under S. 206, Indian Penal Code, whether could be made out. 

Where certain crops belonging to the petitioner were under attachment by 
order of Court, 25th September, 1936, but were harvested by him on the 8th 
-of October, 1936 and the Court relying mainly on the order of attachment and 
the receiver’s report that a prima facie case was made out under S. 206, 
Indian Penal Code, against the petitioner, ordered a complaint to be filed 
wunder S, 476, Criminal Procedure Code, 

Held,(1) that in the circumstances that the harvest was ripe for being cut 
‘and that it was necessary for the judgment-debtor as much in his own inte- 
rests as in those of the attaching decree-holder that they should be cut parti- 
-cularly when no directions were given inthe attaching order of Court, the 
dower Court was wrong in ignoring the provisions of QO. 21, r.45 (2), Civil 
Procedure Code. 








1. A.LR. 1928 Mad. 929, 
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(2) Moreover the absence of fraudulent intention could not bring him 
under S, 206, Indian Penal Code. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of West Tanjore 
dated 10th August, 1937 and made in C. M. A. No 11 of 1937 
preferred against the order of the Court of the Subordinate 


' Judge of Kumbakonam, dated 29th January, 1937 and made 


in O. P. No. 41 of 1936 in S. C. S. No. 139 of 1934. 
J. V. Srinivasa Rao for Petitioner. 
Respondent not represented. 
The Court made the following 


Orper.—The Subordinate Judge of Kumbakonam ordered 
a complaint to be made against the petitioner on the ground 
that certain crops which were already attached on 26th 
September, 1936, under the orders of the Court were harvested 
by him on or about the 8th of October in that year. The 
Court relying mainly on the order of attachment and the 
receiver’s report held that a prima facie case was made out 
under S. 206, Indian Penal Code, against the petitioner and 
ordered a complaint to be filed against him under S. 476, 
Criminal Procedure Code. The order of the learned Subor- 
dinate Judge was perfunctory and did not seem to comply with 
the requirements of the section. An appeal against this order 
was dismissed by the learned District Judge who tried to read 
into the order things which were not mentioned there. He 
however came to a distinct finding that the prosecution was 
expedient in the interests of justice. The petitioner has now 
come up in revision. 

It appears to be rather strange that the provisions of O.21, 
r. 45 (2), Civil Procedure Code, were not noticed by either of 
the Courts below. The crops are perishable and it has been for 
that reason provided in the above-stated rule that the judgment- 
debtor may tend, cut, gather and store the produce in spite of 
an order of attachment, subject to such conditions as may have 
been imposed by the Court either in the order of attachment or ° 
in any subsequent order. I have seen the order of attachment 
issued by the Court and no condition wasimposed in that order. 
Nor was any condition imposed on the judgment-debtor sub- 
sequently. It is found by the learned District Judge that the 
evidence showed that the harvest was ripe for being cut by the 
6th of .October. If it were so, the.crops would have been 
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ruined if. allowed to remain standing for any length of time-— 
and it was necessary for the judgment-debtor as much in his 
own interests asin those of the attaching decree-holder that 
they were cut.particularly when no directions were given by the 
attaching Court either at the time of GrORnDE attachment or 
subsequently. . ' 

This is‘ not all. Before a person can be ordered to be 
prosecuted under S. 206, Indian Penal Code, there must be some 
evidence to show that he had fraudulently removed, concealed, 
transferred or delivered. to any person any property or any 
interest therein intending thereby to prevent the property or 
interest from being taken in the execution of the decree which 
was passed against him. Not to say of any evidence on the 
point that the petitioner had removed, concealed, transferred 
or delivered the. crops which had been cut by himeither fraudu- 
lently or otherwise, there is no allegation that he ever did or 
intended to do so. The mere harvesting of crops would 
not bring him within the scope of S. 206 unless it were shown 
that he did one of the things mentioned above with a fraudu- 
lent intent.- It might be said that the petitioner appears to 
have made an attempt to commit the offence. But even then it 
would have to be shown that he did so with the intention of 
preventing the crops from being taken in the execution of 
decree and not merely with the intention of saving them, as 
appears to have been the case here. The point was taken by 
the petitioner before the learned District Judge but no attention 
seems to have been paid by him to this part of the case. 


In the end, there is nothing to show on the record that the 
petitioner knew of the crops having been attached under the 
orders of the Court. .The facts that certain other persons 
knew of the attachment cannot be sufficient to prove that the 
petitioner had any knowledge. Nor is the fact that his crops 
were attached on previous occasions relevant to’ show that they 
Were attached on this occasion. 


If I were not satisfied about the’ errors of law having been 
committed by the Subordinate Courts I would not be inter- 
fering i in revision. But since the Subordinate’ Judge does not 
appear to have taken the matter seriously or in any case failed 
to consider the various matters which. he was Tequired to con- 
sider before taking such a serious ‘step ‘and since the learned 
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contentions that there was no intention on his part to remove 
the crops clandestinely and that his action was bona fide and 
lastly the requirements of O. 21, r.45 were not kept in mind 
by the Court ordering attachment, I hold that the order under 
S. 476 was not justified. I would therefore vacate the order. 
The complaint if filed will now be withdrawn. 

K.C. —— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. Justice MADHAVAN NAIR. 


Vakkalanka Kondamma .. Petitioner*® (Plaintiff) 
v. 
Kasaneedi Venkatarayadu and 
others .. Respondents (Defendants). 


Promissory note—Suit note in renewal of earlier note—Insufficient stamp 
—Plaintif seeking amendment of plaint for basing claim on the earlier 
cancelled note—Endorsement of cancellation sufficient acknowledgment of 
lability—Question of limitation—Amendment—Circumstances justifying. 


Where a promissory note was executed on 9th August, 1929, in renewal 
of an earlier note dated llth August, 1926, but owing to insufficient stamp 
became inadmissible in evidence under S. 35 of the Indian Stamp Act and 
hence the plaintiff applied for an amendment of the plaint seeking permission 
to base his cause of action on the earlier note which had been cancelled and 
superseded by the later note, which was refused by the lower Court, on the 
question whether the amendment sought could be allowed, 

Held, that the endorsement of cancellation on the earlier promissory 
note amounted to a valid acknowledment of liability on the date of the later 
note. 

Salig Ram v. Radhay Shiam, (1931) 134 I.C. 254, followed. 

The plaintiff's claim under the previous note was not barred on the date 
of the suit, as the endorsement on the insufficiently stamped note acknow- 
jedged the liability on the previous note and could be relied on for saving 
limitation. 

Chokkalingam Cheity v. Annamalai Chetty, (1915) 34 I.C. 417, followed. 

As the petitioner’s application for amendment of the plaint would not 
introduce a new cause of action and the defendant could not legitimately 
plead that he had been deprived of the plea of limitation as the cause remain- 
ed the same, the circumstances of the case justifying the amendment, the 
refusal of the amendment was wrong on principle. 

Muthammal v. Guruswamt Nayakan, (1934) 67 M.L.J.921; Muthiah 
Chettiar v, Chidambaram Chetty, (1916) 31 M.L.J. 6&8; Official Assignee of 
Madras v. Kuppuswami Naidu, (1936) 71 M.L.J . 250 (F.B) and Chellam 
Sakka Raja v. Muthuswami Mooppar, (1936) 71 M.L.J. 166, referred to. 


Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of the Subordinate 
Judge, Cocanada, in S. C. S. No. 204 of 1935. 





* C. R. P. No, 1656 of 1935. 10th May, 1938, 
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D. Suryaprakasa Rao and K. Bhimasankaran for Petitioner, 

G. Balaparameswara Rao'and S. Kanakam for Respon- 
dents. 

The Court delivered the following 


Jupcment.—The plaintiff is the petitioner. Her suit 
was for the enforcement of a promissory note dated 9th August, 
1929, executed by the first defendant, the undivided father of 
defendants 2 to 5. The promissory note bears an endorsement 
on the back of part payment, dated 6th July, 1932. The plaint 
was filed on 28th June, 1935. The suit note was insufficiently 
stamped and was inadmissible in evidence under S. 35 of the 
Indian Stamp Act. The plaintiff therefore on 30th July, 1935, 
applied for an amendment of the plaint seeking permission to 
take his cause of action on the promissory note dated 11th 
August, 1926, which had been cancelled and superseded by the 
execution of the suit note which was renewal of this note. 
This note also had been filed along with the suit note. The 
application for amendment was refused by the learned Judge 
on the ground that the endorsement dated 6th July, 1932 can 
only refer to the suit note and cannot be taken as an acknow- 
ledgment of the prior promissory note debt. The order further 
stated: 

“ Even assuming that the endorsement has such an effect, the claim on 
the prior pronote became barred after the expiry of three years from the 
date of endorsement, that is, 6th July, 1932. The plaintiff cannot be allowed 
to get over the difficulty of limitation by obtaining the amendment.” 

The amendment having been refused the suit was dismiss- 
ed. In the Civil Revision Petition the main argument has been 
that in the circumstances of the case, the amendment should 
have been allowed. 


The granting of an amendment is left to the discretion of 
the Court under O.6, r. 17, Civil Procedure Code. Asa 
general rule leave to amend will be granted to enable the 
Court to determine the real question in issue between the parties 
‘ provided that the amendment will occasion no injury to the 
opposite party except such as can be compensated for by costs 
or other terms to be imposed by the Court. Consideration of 
the question whether any injury will be caused to the defen- 
dant in the present case will entail practically a decision of the 
plaintifi’s case; and if in the course of the discussion it is 
found that the defendant is not deprived of any legitimate 
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plea that he can raise, including of course the plea.of limitation, 
I think the amendment should be granted. I would therefore 
proceed to consider the case on its intrinsic merits before 
deciding whether the amendment should be allowed or not. 


.. It is clear that no new cause of action is introduced in the 
suit if the plaintiff is allowed to rely upon the earlier promis- 
sory note dated 11th August, 1926. The debt was originally 
incurred under that note and afterwards it was renewed on 
9th August, 1929, by the suit note. The suit note therefore 
embodies the original claim and in seeking the amendment the 
plaintiff is only asking for the enforcement of that claim, 
which he should be allowed to enforce if such enforcement 
will not prejudice the defendant—in putting forward any 
legitimate plea which the defendant might have. The plea 
relied on by the defendant is the plea of limitation. We shall 
proceed to examine how far this plea can be availed of by the 
defendant in the circumstances of the case. 


The suit upon the earlier note dated lith August, 
1926, will be barred on the date of the plaint if the debt is not 
in the first place acknowledged before the expiry of three years 
fromthe date of the note. The first acknowledgment relied 
onis on 9th August, 1929, the date of the suit promissory 
note. Even if an acknowledgment is established on that date, 
the plaintiff will have to rely on yet another acknowledgment 
to bring the suit within time; about this, later. About the first 
acknowledgment, it is argued by the respondent that the suit 
note executed on 9th August, 1929, being insufficiently stamped, 
cannot be relied upon for any purpose and so cannot serve as 
an acknowledgment on 9th August, 1929, of the original liabi- 
lity. But itis urged on behalf of the plaintiff that it is not 
necessary for her to rely upon the suit note for establishing 
the acknowledgment on 9th August, 1929, for she can rely on 
the cancellation continued in the earlier promissory note as an 
acknowledgment. At the end of the earlier promissory note 
dated 11th August, 1926, there is this memorandum: ' 


"This note is cancelled as a fresh promissory note was executed on Sth 
August, 1929, for the principal and interest due up to.date on this note.” 


` The fresh note executed is the suit promissory note. It is 
argued that the mention of the fact that the original note was 
cancelled by the execution of a fresh note on 9th August, 1929, 
amounts to an acknowledgment of the liability. on that ‘date 
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«under the’ cancelled note, that is, the note dated 11th August, 
1926. If this:position is correct, then it is not necessary that 
the, plaintiff should rely upon the insufficiently stamped suit 

note to prove the acknowledgment on 9th August, 1929. The 
decision in Salig Ram v. Radhay Shiami, completely supports 
the contention of the plaintiff on this point. In that suit the 
defendant had executed a promissory note to the plaintiff on 
the 10th November, 1922. On the 7th September, 1925, 
another promissory note was executed in renewal of the 
previous one and an endorsement was made to the following 
effect on the previous note: 


“On 7th November, 1925, in lieu of the present promissory note a second 
promissory note of the amount of Rs. 1,350 has been executed and this pro- 
missory note has become void.” 


It may.be mentioned that this promissory note became 
- void as it was not properly stamped under S. 35 of the Stamp 
Act. The plaintiff instituted a suit in 1927 on the second 
promissory note and finding that it was not properly stamped 
amended the plaint: by basing the suit on the promissory note 
of 1922 and relying on the endorsement on it as an acknow- 
ledgment. It was held that the meaning of the endorsement 
was that there, was a subsisting debt though a new security 
was being substituted and it contained a valid acknowledgment 
of liability (see the head note). It is clear from this decision 
that the endorsement of cancellation on the previous note in 
the present case, that is, the note dated 11th August, 1926, 
amounts to a valid n of liability, on 9th August, 
1929. 


Having thus far kept alive the original liability, the 
plaintiff next contends that the endorsement on the suit note, 
though the note itself is insufficiently stamped, on 6th July, 
1932, before the expiry of three years from 9th August, 1929, 
gives her another three years from 6th July, 1932, for thè 
enforcement of her claim, and that the suit having been insti- 
tuted on 28th: June, 1935, within this period of three years is 
not: barred by limitation. The question is whether the plaintiff 
can rely on the endorsement -on the insufficiently. stamped 
promissory note as a valid endorsement acknowledging’ the 
original liability. : It is argued that the promissory note itself 
being insufficiently stamped and inadmissible - ‘in evidence, the 











k (1931) 2B4LG, 254, 
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instrument cannot be used in evidence for any purpose under 
S. 35 of the Stamp Act. Butit was held in a decision of this 
Court in Chokkalingam Chetty v. Annamalai Chetty], that 
though the promissory note itself is inadmissible the 
endorsements of payment appearing on it can be availed of as 
acknowledgments of the liability upon the original debt. If 
so, in this case it is clear the suit is not barred by limitation as. 
it was instituted within three years from 6th July, 1932, the 
date of the endorsement. Nothing has been said to shake the 
strength of this decision. S. 35 of the Indian Stamp Act says, 
that 


“no instrument chargeable with duty shall be admitted in evidence for 
any purpose. . . . . . unless such instrument is duly stamped.” 


Under this section an insufficiently stamped instrument is 
inadmissible in evidence. ‘Instrument’ is defined in the Indian 
Stamp Act (II of 1899) to 


“ include every document by which any right or liability is, or purports to- 
be, created, transferred, limited, extended, extinguished or recorded” 


(see S. 2, cl. 14) and “document” is defined in the General 
Clauses Act (X of 1897) as follows: 


‘Document’ shall include any matter written, expressed or described 
upon any substance by means of letters, figures or marks, or by more than 
one of those means, which is intended to be used, or which may be used, for 
the purpose of recording that matter.” 


From this it follows that the instrument that is inadmissi- 
ble under S. 35 of the Stamp Act is the “matter written on the 
substance” by means of letters described as the promissory 
note. For the purpose of extending the period of limitation 
what is relied on is not the writing which constitutes the pro-. 
missory note and which is inadmissible, but the endorsement 
on the insufficiently stamped note. So long as it acknowledges. 
the liability under the original note I can see nothing in law 
to prohibit its admission in evidence. That the endorsement 
acknowledges the original liability under the previous pro- 
missory note and that it can be relied on for the purpose of 
saving limitation though it appears on an insufficiently stamped 
promissory note have been both clearly laid down in Chokka-. 
lingam Chetty v. Annamalai Chetty1, just referred to, and the- 
present suit has been instituted within three years from the 
date of the endorsement, that is, 6th July, 1932. For the 
above reasons it follows that the plaintiff’s claim under 


ences, 





1, (1915) 34 I.C. 417, 
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the previous promissory note dated llth August, 1926, is 
not barred on the date of the suit. What she now asks for 
is that the suit promissory note being insufficiently stamped 
she may be allowed to fall back upon the prior promissory 
note. As already stated, this plea if allowed does not 
introduce a new cause of action and the defendant cannot 
legitimately plead that he has been deprived of the plea of 
limitation as the cause of action remains the same. The 
circumstances of the case justifying the amendment being 
clear I do not think it is necessary to refer to cases of 
this Court which have allowed amendments on this 
principle. (See Muthammal v. Guruswami Nayakani, Muthiah 
Chettiar v. Chidambaram Chetty2 and also Official Assignee of 
Madras v. Kuppuswami Naidus and Chellam Sakka Raja v. 
Muthuswami Mooppar4.) Ido not propose here to discuss 
those cases in detail as the principle to be applied is clear and 
the decision of each case should depend upon its special cir- 
cumstances. 

For the above reasons I would set aside the decision of the 
lower Court, allow the amendment asked for by the petitioner 
and remand the case to the lower Court to be disposed of 
according to law and in the light of my observations. 

As regards costs, I think the petitioner should pay the 
respondent all the costs he has incurred up todate. Knowing 
that the suit note was insufficiently stamped he should have 
filed the suit in the first instance on the cancelled note. There 
are other reasons also for making him pay the costs. It 
would appear in the amendment application the insuff- 
ciently stamped suit note was relied on as containing the first 
acknowledgment of the liability under the original promissory 
note. This plea is of course untenable. Till the date of the 
argument before me it was never pleaded that the acknowledg- 
ment of the original liability for the first time was contained 
in the cancellation of that promissory note by the execution of 
the suit promissory note dated 9th August, 1929, written on it. 
Even when the case was posted for argument before the late 
Chief Justice this argument does not seem to have been present 
to the mind of the learned Counsel. It has now been put 
forward before me for the first time, and without proving that 





1. (1934) 67 M.L.J. 921. 2, (1916) 31 M.L.J. 688 
3. (1936) 71 M.L.J. 250 CF.B.). 4, (1936) 71 M.L.J. 166. 
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theré. Was a' valid acknowledgment on 9th August, .1929, which 
she could prove only, by: relying on the cancellation and not by 
relying on the suit note, the petitioner could not succeed. For 
these reasons, I think this is a :proper case in which the peti- 
tigner should compensate the: respondent by paying him the 
costs up-to date for obtaining the liberty of amending the 
es now accorded .to him. ae - 

- K. Co E 1 ee Petition allowed: 

a PRIVY COUNCIL. 

ie appeal from the High Court of Judicature at Fort- 

TE William i in Bengal. Jo i 

' PRESENT —LoRp THANKERTON, Lord ROMER, Lord 
SALVESEN, Sir LANCELOT SANDERSON AND SIR GEORGE RANKIN. 


Srimati Rajlakshmi Dassi , a Appellant* 
v, O hs 
Bholanath Sen and others. ass Respondents. 


Civil Procedure Code (V of 1908), S. 1I-—Representative suit—Claim by 
female Hindu life tenant to possession of part of estate~Question of ttle 
settled in her favour in previous suit—Claim to possession founded on reasons 
relating to life tenant only—Failure of claim on question of possession— 
Subsequent claim by reversionary heir to compensation awarded in respect of 
acquisition of part of property in dispute—Whether barred by life tenant's 
previous suit, pio 

. Anestate owner died leaving him surviving a, widow who had been his 
third wife, and three grandchildren by his second wife who had predeceased 
him.’ By authority given to her by her husband’s will, the widow adopted a 
son, J, who ‘died leaving.a widow, K, and a daughter by K; named R. In 
1903,.K instituted a suit and obtained a decree. in the Court of the Subordinate 
Judge pronouncing her to be entitled as against the three grandchildren to 
the whole of the estate, . While an appeal by the grandsons was pending, a 
compromise was’ ‘effected, and incorporated in a’decree, whereby K took a 
share of 6 annas, the grandsons 4annas, and K’s father 6 annas in the pro- 
perty. Shortly afterwards, R, in order to‘protéct her reversionary interest, 
instituted a suit in which she ‘obtained a decree setting aside as invalid the 
compromise decree in sò far as it affected her reversionary interest, and 
restoring the-earlier decision: of the Subordinate Judge. No question was 
decided in that suit as to the right-of the-ithree, grandsons ‘to remain in 
possession of the 4annas share during K's lifetime. In.1919 K instituted a 
suit claiming possession of the 4 annas share, that suit being. dismissed on the 
ground ‘that, although the Subordinate Judge’: s déectee of 1903 was good asa 
declaration of heriright in‘respect of title, yet; she had been. out.of.possession 
of the property for, more than twelve years. That decision was; ;confirmed by 
the High. Court on ‘appeal. "R instituted a ‘sit ‘claiming ‘the ‘compensation 
money awarded'on ‘the acquisition of’ part of certain’ premises inclided ï in the 
share ‘gb the-estaté int tire grandsons’. “posesion; and. the: grandsons resisted 
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the claim on the ground that the matter vas res is in view y of R’s suit 
in 1919. 


.Held, that’ hie title to the estate had: been ‘fually decided by the. 
decree of the Subordinate Judge in 1903 which was restored by the High 
Court in 1910, and that K had no right to súbrnit'it toa fresh, adjudication 
as against the grandsons in 1919 so far as the rights of ‘the reversionary heir’ 
were concerned. ; wo 


` Held; further, that K in her action in 1919 was’ suing only’ in her own 
interest and not as representing the reversionary heirs, and that the judgment 
given against her, dealing as it did merely with a question of possession and 
not with title was not one which affected or could affect R's, reversionary 
tight to the propérty. i 
Katama Natchiar v. Rajah of Shivagunga, (1863) Oo MILA. 539; Hurri- 
naih Chatterjiv. Mohunt Mothoor Mohun Goswami, (1893) L. R, 20 1.A. 
183: I.L.R. 21 Cal. 8 (P.C.) ; Chaudhri Risal Singh y. Balwant Singh, (1918) 
36 M.L.J. 597: L.R. 45 LA. 168: LL.R. 40 All 593 (P.C); Vaithialinga 
Mudaliar v. Srirangath Anni, (1925) 49 M.L.J. 769: L.R, 52 LA, 322: LL.R. 48 
Mad. 883 (P.C.) and Jaggo Bai v. Utsava Lal, (1929) 57 M.L.J. 160: L. R. =e 
I A. 267: LE.R. 51 All. 439 (P.C), considered. ` ` 


Appeal from a decision of the High ‘Court, Fort William, 


Bengal, dated 8th March, 1935 (judgment of the Court 
delivered by Mitter, J.) affirming a decision, dated 15th May, 
1930, of the Special Land Acquisition Judge of.the 24 Parganas 
on a reférence to him under S. 18 of the Land: Acquisition Act, 
(Iof 1894)by ‘the Second Land, Acquisition Collector, Calcutta. 


A. M. Dunne, K.C. and J..M. Pringle for Appellant.—The 
respondents here argue that, if a Hindu widow has' failed in a suit 
to recover her husband’s estate because she was. barred by limita- 
tion, the reversioners are bound by that, adverse decision. Bit the 
present case is entirely different. Here the widow in 1903 institut- 
ed a suit in which she was successful in obtaining a decree which 
established her title. The suit of 1919 i in which she was unsuccess- 
ful was merely one for possession of that portion of the estate— 
the 4 annas share—which she had allowed to remain in the hands 
of the respondents, the Sens, for more than 12 years after she 
had obtained the decree in the suit of 1903. In Chaudhri Risal 
Singh v. Balwant Singh, a Hindu woman who had purported td 
atlopt a son to her husband instituted.a suit claiming the estate 
which vested in her-on the death of her: husband and infant son, 
basing her claim on the’ ground that the adoption had been invalid, 
Although the Board held that she was estopped ,from denying the 
validity of the adoption, it went into the évidénce and held that the 
adoption was valid. The reversionary heir having, on the widow’s 
death, brought an action to recover the estate ‘and alleged ‘that the 


1. (1918) 36 M.L.J. 597L.R.45 LA. 168:-LL.R. 40.Ali: $93 (P.C). 
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adoption was invalid, it was held that the matter was res judicata 
by virtue of the widow’s suit. But a case can only fall within the 
principle there laid down if the question determined in the earlier 
suit is one affecting the title to the estate itself. If the matter 
determined by the earlier suit is merely one relating to the rights 
of a life tenant, Chaudhri’s casel is distinguishable, and the 
reversionary interests are not affected. Hurrinath Chatterji v. 
Mohunt Mothoor Mohun Goswami? decided that if a widow’s 
right was held to be barred by limitation in an action to recover the 
estate, the bar was effective agaiust the reversioner, the fact that 
the failure was due to a time bar not affecting the principle. There 
was no right in the widow there which survived. Again the 
present case is distinguishable because all that was barred by time 
was aright to possession which was personal to the widow, the 
general question of title, which affected also the reversioner, 
having in a previous suit been decided in her favour once and for 
all, The widow’s right to possession was barred because she had 
given up possession for too long. The right to the estate itself 
was not in issue in the suit in which she failed. Counsel referred, 
further, to Vaithialinga Mudaliur v. Srirangath Anni8, Jaggo 
Bai v, Uisava Lal4, Subbi v. Ramkrishna Bhattas, Braja Lal Sen v. 
Jiban Krishna Roy8, Mohima Chunder Roy Chowdhri v. Ram 
Kishore Acharjee Chowdhrit, Baijun Doobey v, Brij Bhookun Lall 
Awusii8 and Jugol Kishore v. Jotindro Mohun Tagore9. 

Wallach (amicus curiae).—The authorities cited for the 
appellant are in point. The law, itis submitted, is clear. The 
reversioners will be bound by an adverse result in a suit which 
the widow has in good faith instituted in the interest of the estate. 
The question for determination is whether in the present case 
Katyani, the widow, did, in the suit of 1919, litigate for the estate 
as well as for herself. It is submitted that she did, and that the 
appellant is bound by the decision which was given against her in 
that suit. 


18th July, 1938. Their Lordships’ judgment was delivered 
by 

Lorp THANKERTON.—This is an appeal from a judgment 
and decree of the High Court of Judicature at Fort William 





1. oe eat 597; L.R. 45 LA. 168: LL.R. 49 All. 593 (P.C.). 
1893) L.R. 20 I.A. 183: LL.R. 21 Cal. 8 (P.C. 
3. (1928) 49 M.L.J. 769: L.R. 52 LA. 322: LL.R. 48 Mad. 883 (P.C.). 
4. (1929) 57 M.L.J. 160: L.R. 56 I.A. 267: L.L.R. 51 AIL 439 (P.C.). 
5. (1917) LL.R. 42 Bom. 69. 6. (1898) L.L.R. 26 Cal. 285. 
7. (1875) 15 Beng.L.R. 142. 
8. (1875) L.R. 2 1.A.275: LL.R. 1 Cal. 133 (P.C.). 
9, (1884) L.R. 11 I.A. 66: I.L.R. 10 Cal. 985 (P.C.). 
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in Bengal dated the 8th March, 1935, which affirmed the judg- 
ment and decree, dated the 15th May, 1930, of the Special 
Land Acquisition Judge of the 24 Parganas on a reference 
made to him under S. 18 of the Land Acquisition Act (I of 
1894) by the Second Land Acquisition Collector, Calcutta. 

The question in the appeal is whether the appellant is 
entitled to the compensation money awarded in respect of the 
acquisition of part of the premises 2, Deb Lane, in the Town 
of Calcutta, as successor to the estate of Raj Ballav Seal, of 
which the said premises formed part. 

Raj Ballav died on the 10th June, 1870, leaving him 
surviving his widow Mati Dassi and three grandsons, who 
were sons of a predeceased daughter by another wife, of 
whom one died in 1880 unmarried. Respondent No. 1 is 
another grandson, and respondent No. 2 represents the third 
grandson, who died in 1905. The grandsons’ line is here- 
inafter called “the Sens”. Respondents Nos. 3-11 represent the 
mortgagee of the Sens. The following pedigree shows the 
descendants of Raj Ballav:— 














qd) 
Raj BALLAV 
(d. i0- 6-1870) (2) 
2nd Wife 3rd Wife Kanar LAL 
CHANDRAMONI Matt Dasst SEN 
(d. before 1870) | (d. 27-9-1899) | 
| | 
| AMULYA 
LAKHYAHIRA JoGeNpRA CHARAN 
(d. before 1870) NATH SEAL (d. April, 
adopted 1905) 
6-3-1873 = KATYANI 
| (d. 30-11-1886) | (d. — 
I 16-11-1926) 
[ RAJLARSHMI 
| (Appellant) 
Kaas = TULSIMANJURI BHOLANATH SHARTAK 
(d. Sept., (Respondent (Respondent (d. 26-7-1880) 
1905) No. 2) No.1) 


BANKIM SEN 
(d. before 1919) 


Raj Ballav left a will giving his widow Mati Dassi authority 
to adopt a son to him, and giving benefits to the said widow, 
to the son to be adopted, and to the Sens. On Raj Ballav’s 
death in 1870, Mati Dassi entered into possession of the estate 
and adopted Jogendra Nath Seal: in 1873, under the authority 
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conferred on her. Jogendra married Katyani and the present 
appellant is their.only child; Jogendra died in 1886, when the 
appellant was less than one year old. 


Mati Dassi died in 1899, and the Sens appear to have then 
taken possession of the estate. Shortly after the death of 
Jogendra, Mati Dassi had purported to adopt Amulya'Charan- 
the brother of Katyani, in further exercise of the authority 
conferred on her, and in 1901 Amulya brought a suit against 
the Sens and Katyani claiming the estate; the suit was 
dismissed in both Courts on the ground that Mati Dassi’s 
power of adoption had been exhausted with her adoption of 
Jogendra, and the High Court further held, 'on construction of 
the will, that there was an intestacy as to the corpus of the 
estate, which vested in Jogendra as legal heir, and on his 
death passed by succession to his widow Katyani. In this suit 
a receiver had been appointed to the estate pending the 
disposal of the suit. ` The decision of the High Court which 
was dated the 28th March, 1905, is reportéd in Amulya 
Charan Seal v. Kali Das Seni. ' 


Meantime, after the decision of the Subordinate Judge in 
Amulya’s suit, Katyani brought suit No. 11 of 1903 against 
the Sens, Amulya and the Receiver in Amulya’ s suit, claiming 
three-fourths of the estate and partition, which she later 
amended to a claim for the whole estate, after the decision of 
the High Court in Amulya’s suit. The suit was defended by 
the Sens, and on the 21st December, 1905, the Subordinate 
Judge decreed the suit in Katyani’s favour, ordering and 
declaring “that the plaintiff’s title in the whole 16 annas’ 
share of the -immovable properties in dispute as specified 
in Schedule B (2) of the plaint be declared and she do recover 
possession therein.” The Sens appealed to the District 
Court and, without authority, joined Kanai, -the father of 
Katyani and Amulya, as respondent. in the: appeal; they, 
also obtained leave to join a representative of the mortgagee. 
A petition of compromise was filed in the District Court on the 
9th January, 1907, under which the Sens, with. their mort- 
gagee, Kanai and Katyani agreed to ‘divide the inheritance, 
Katyani taking 6 annas, the Sens 4 annas; subject to the mort- 
gagee’s rights, and Kanai 6 annas. On the: 24th January, 





1. (1905) I.L.R. 32 Cal. 861 at 864. 
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1907, a consent-decree on the basis of the compromise was 
made by the District Court, and partition was directed; 
subsequently, on the 15th September, 1907, as directed by the 


Court, the receiver made the partition and made over: posses- 


sion of the respective shares in terms of the compromise. The 


premises 2, Deb Lane, compensation for a part of which is the 


subject of the present appeal, was included in the 4 annas, of 
which the Sens got possession. 


Less than three months after the consent-decree of the 
District Court in suit No. 11 6f 1903, the present appellant, in 
order to protect the reversionary interest, instituted on the 
18th April, 1907, suit No. 59 of 1907 against the parties to the 
compromise and the receiver, for declaration that the compro- 
mise and the consent-decree of the District Court dated the 9th 
January, 1907, were void and inoperative and that the rever- 
sioners were not bound by: the partition proceedings taken in 
execution of the decree. The Subordinate Judge dismissed 
the suit, but, on appeal, the High Court set aside this decision, 
by a judgment and decree dated the 8th August, 1910, and 
declared “that the consent-decree made on the 9th January, 
1907, is void and inoperative as ‘against the plaintiff appellant 
and that she is in no way bound by the partition proceedings 
which have taken place in execution of that decree”. This 
decision is reported in Rajlakshmi Dasee v. Katyayani Daseel, 
It is clear that the main ground of decision was that the 
District Court had no jurisdiction and that accordingly the 
consent-decree was void and inoperative. The Court did not 
decide any question as to the right of the Sens to retain 
possession of the 4 annas during the life of Katyani, who had 
a widow’s right in the estate, because of the compromise 
agreement, to which she was a party, or on some similar 
ground. 


It is important to get a clear view of the position of the 
estate after the decision of the High Court of the 8th August, 
1910, the effect of which, inter alia, was to annul the consent- 
decree of the District Court in No. 11 of 1903, and to leave 
the decree of the Subordinate Judge dated the 21st December, 
1905, which has been already quoted, as final and binding. 
This decree declaring Katyani’s title to the whole estate was 
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clearly a decree in Katyani’s favour as representing the whole 
interests in the estate, and it has rightly been so regarded by 
both the Courts below in the present case; and it formed res 
judicata in any question with the Sens. As regards possession 
of the estate, while the decree made an order for recovery of 
pošsession, the possession given under the partition of 1907 
continued, the Sens being in possession of the four annas. It 
seems clear that possession under an agreement which was not 
binding on the reversionary heirs could not avail the Sens in a 
question with a reversionary heir, whose right to possess could 
not arise until the succession opened to such heir. 

In that position, it appears to their Lordships that, unless 
something thereafter occurred during the life of Katyani 
which affected the title to the whole or part of the estate, 
which took such whole or part of the estate away from 
Katyani and vested it as matter of title in the Sens, mere 
possession of such whole or part of the estate by the Sens 
would afford them no answer to the appellant’s claim as 
reversionary heir, on Katyani’s death, founded on the decree 
of the Subordinate Judge in No. 11 of 1903, as set up by the 
decree of the High Court in 1910 in her own suit, No. 59 of 
1907, 


The respondents maintain that the appellant’s claim in 
the present suit is excluded by reason of the subsequent 
decision in suit No. 115 of 1919, instituted by Katyani against 
the Sens and their mortgagees for recovery of the four annas; 
that suit was dismissed by the Subordinate Judge and, on 
appeal, by the High Court. The respondents maintain that 
Katyani, in that suit, was suing on behalf of the reversioners 
as well as herself, and that the decision is res judicata against 
the present appellant. Both Courts below have accepted this 
contention and have dismissed the appellant’s suit, and the 
appellant now challenges their ground of decision, which is 
largely founded on certain decisions of this Board, which’ 
they have held to be applicable, and to which reference will be 
made later. 

In the first place, the title to the estate having been finally 
decided, in any question with the Sens, as above stated, their 
Lordships are of opinion ‘that the widow, Katyani, had no 
Tight to submit it to fresh adjudication by the Courts as 
against the Sens, so far as the right of the reversionary heirs 


II] THE MADRAS LAW JOURNAL REPORTS. 859 


was concerned, or to affect their right by any such action. In 
the second place, their Lordships are satisfied, on a scrutiny 
of the proceedings in suit No. 115 of 1919, that Katyani was 
only suing in her own interest, and not as representing the 
reversionary heirs. 


In the plaint, dated the 15th September, 1919, Katyani 
clearly founded on the decree of the Subordinate Judge in 
suit No. 11 of 1903, dated the 21st December, 1905, as set up 
by the High Court decree in suit No. 59 of 1907, dated the 
8th August, 1910, as forming res judicata against the defen- 
dants, the Sens, on the question of title; she then proceeded to 
deal with her own personal difficulty, namely, the compromise, 
as to which she alleged that it had been obtained from her by 
the undue influence of her father Kanai, in fraudulent collu- 
sion with the Sens. The written statement of the Sens has not 
been made available. The Subordinate Judge in a judgment 
dated the 24th August, 1921, rejected the plaintiff’s allegations 
of fraud and held the compromise to be binding on her so as 
to prevent recovery of possession by her. This clearly could 
only relate to Katyani’s possession during her life, as the 
compromise had been finally held not to be binding on the 
Teversionary heirs. 


On appeal, the High Court, in a judgment dated the 
‘21st and 24th July, 1925, did not refer to the question of 
the compromise, but they state, in reference to suits No. 11 of 
1903 and 59 of 1907, that,as aresult of the compromise decree’s 
being held to have been without jurisdiction, the decree of the 
Trial Court in the suit of Katyani (No. 11 of 1903) must be 
treated as a good decree and that that decree declared herright, 
but the Court held that Katyani had been out of possession for 
more than 12 years and could not recover possession, and affir- 
med the dismissal of the suit. Again their Lordships are 
eunable to regard this judgment as affecting the right of the 
reversionary heir to possession. 


An examination of the decisions of this Board, on which 
both the Courts below have relied, will show that the decree 
against a female holder of the estate which has been held to be 
binding on a succeeding heir, has in each case involved the 
decision of the question of title, and not the mere question of 
possession. In none of the cases had the prior female holder 
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of the estate already obtained a decree of her. title to the estate’ 
against the defendants. In Katama Natchiar v. ‘Rajah of 
Shivagungal, the following passage occurs in the judgment of. 
the Board, delivered by Turner, L. J., at page 603: 


“Tt seems, however, to be necessary, in order to determine the mode in’ 
which this appeal ought to be disposed of, to consider the question whether 
the decree of 1847, if it had become final in Anga Mootoo Natchiar’s lifetime, 
would have bound those claiming the Zemindary in succession to her. And. 
their Lordships are of opinion that, unless it could be shown that there had, 
not been a fair trial of the right in that suit—or, in other words, unless that 
decree could have heen successfully impeached on some special ground, it 
would have been an effectual bar to any new suit in the Zillah Court by any: 
person claiming in succession to Anga Mootoo Natchiar. For assuming her 
to be entitled to the Zemindary at all, the whole estate would for the time be 
vested in her, absolutely for some purposes, though, in some respects, for a 
qualified interest; and until her. death it could not be ascertained who would 
be entitled to succeed. The same principle which has prevailed in the Courts 
of this country as to tenants in tail representing the inheritance, would seem 
to apply to the case of a Hindoo widow; and it is obvious that there would be 
the greatest possible inconvenience in holding that the succeeding heirs were 
not bound by a decree fairly and properly obtained against the widow.” 


Anga Mootoo Natchiar, the widow, had claimed in the pre~- 
vious litigation a Hindu widow’s estate in the Zemindary as 
self-acquired by her late husband, and maintained that it was 
not part of the impartible estate. Quite clearly the question of 
title was in issue, and her failure carried the estate away from 
the reversionary heirs, and the observations of the Board were 
directed to a litigation as to the title of the estate. f 

In Hurrinath Chatterji v. Mohunt Mothoor Mohun 
Goswami2, the decree against a preceding female heir was 
founded on limitation, on the ground that she had never been 
in possession since the death of the widow in 1855, some 26 
years before, when the succession had opened to her. . It was 
held by this Board that the- fact that the decree was founded 
on limitation-did not take the case out of the ruling laid down 
in the Shivagunga case, which is quoted above. Art. 141 of 
the Limitation Act of 1877 had first appeared in amore limited, 
form in Art. 142 of the Act of 1871, being then confined to 
the death of a widow. The judgment of the Board, delivered 
by Sir Richard Couch, after referring to these ‘changes, states 
in reference to Art. 141 of the Act of 1877; 


' “the words ‘entitled to the possession of immovable property’ refer to 
the then existing law. Under that law the plaintiff, being bound by the decree 








1. (1863) ` M. I. A, 539. 
2. (1893) L.R. 201. A. 183: 1.L.R. 21 Cal, 8 (P.C.). 
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against Sampurna, would not be entitled to bring a suit for possession. The 
intention of the law of limitation is, not to give a right where there is not one, 
but.to interpose a bar after a certain period to a suit to enforce an existing 
right. The purpose of the Second Schedule in each of the Acts is only to 
prescribe the period of limitation for the suit.” ° 


Here again it is clear that Sampurna had held no previgus 
decree as to title, and that her title was in issue in the litigation 
which was instituted on oea of herself and the reversionary 
heirs. i 
In Chaudhri Risal Singh ‘v. Balwant Singhi, a Hindu 
female, in-whom an estate vested on the death of her husband 
and infant son, had purported to adopt Balwant Singh as son 
to her husband; ‘subsequently she instituted a suit for a decla- 
ration that the adoption was invalid.. It was held by this 
Board that she was estopped by her conduct from denying the 
validity of the adoption, which was the ground of decision in 
both the Courts below, and also, that upon the facts the adop- 
tion was valid. On the widow’s death, the reversionary heir 
sued for recovery of the estate, alleging that the adoption was 
invalid. It was held that the reversionary heir was bound by 
the previous decision against the widow as res judicata. There 
could be no doubt that the widow in her suit had represented 
the reversionary heirs, and that the decision that the adoption 
was valid negatived any right of the reversionary heirs as well 
as the right of the widow. 


In the case of Vaitthialinga Mudaliar v. Srirangath Anni2, 
the widow, Chokkammal, had made an adoption in 1862 to her 
husband, Arunchala, who had died in 1849. The widow died 
in 1902, and in 1905, the suit under appeal was instituted by 
the plaintiffs as reversionary heirs of Arunchala against the 
defendants, who were successors of the adopted son and were 
in possession of the estate, and who reliéd mainly upon the 
defences that the suit was barred by res judicata and limitation. 
The former defence was founded on a decree in 1892 in a suit 
by ‘the mother of the adopted son, against Chokkammal and 
others, for possession of the- dstates, which she alleged had been 
forcibly takén from her by Chokkarimal i in 1884—three years 
before the suit—prior to, which. date the adopted son, his widow 
and. the. plaintiff had-held possession. since the adoption in 1862. 
It ‘was held ‘by the “High Court, by the decree of 1892, that 
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the adoption was invalid, but that the plaintiff’s claim of 
adverse possession for 12 years was established and they 
affirmed the decreé for possession which the Subordinate Judge 
had given. The defence of res judicata founded on this decree 
was sustained by the Board, on the ground that Chokkammal,. 
as defendant, had represented the estate, and the decree of 
adverse possession bound the reversionary heirs. Again it is 
clear that the decree excluded the title of both the widow and 
the reversionary heirs. The Board also based their decision on 
Art. 129 of the Limitation Act, 1871, but that part of the 
decision is not material for present purposes. In the course of 
the judgment, which was delivered by Sir John Edge, the judg- 
ment of Macpherson, J., in the Full Bench decision in Nobin 
Chunder Chuckerbuity v. Issur Chunder Chuckerbuity1, was 
quoted with approval and was as follows :— 


“I also concur in the proposed answer. But avery great difference exists. 
between the case immediately before us and the case in which a mother or 
other Hindu female having an estate similar to that of a childless widow has 
herself alienated property belonging to the estate which she has taken as. 
heiress, without sufficient reason for making such alienation. In the latter 
case, the alienation is good as against her, and so far as her own life interest 
is concerned. Therefore, in fact, no cause of action necessarily arises at all 
with respect to her alienation so long as she lives. The cause of action does 
not arise until her death, when the reversioner’s cause of action for the first 
time accrues. In the case before us, the property having never reached the 
hands of the mother (the Hindu widow) at all, having been throughout held 
adversely to her, the cause of action (of the reversioner) accrued in the 
mother’s lifetime, and therefore a suit to recover possession, by whomsoever 
it may be brought, is barred unless instituted within twelve years from the 
commencement of the adverse possession.” 


Lastly, in Jaggo Bai v. Utsava Lala, it is sufficient to quote 
a passage from the judgment of the Board, delivered by Lord 
Tomlin, which, after a reference to the case of Hurrinath 
Chatterji, supra cit., states: 


“It is therefore established by this decision that where a decree founded 
upon the law of limitation is obtained against the widow in her lifetime the 
reversionary heir is barred and does not get the benefit of Art. 141. The 
question raised by the present case is whether the same result follows where 
there has been no decree, though at the death of the widow a stranger has 
been in adverse possession for 12 years or more. In their Lordships’ judg- 
ment where there has been no decree against the widow or other act in the 
law in the widow’s lifetime depriving the reversionary heir of the right to 
possession on the widow’s death, the heir is entitled, after the widow’s death, 
to rely upon Art. 141 for the purpose of the determination of the question 
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whether the title is barred by lapse of time. To hold otherwise would, in 
their Lordships’ opinion, in effect, compel the Court in determining a question 
within the scope of the article to ignore the express words of the article.” 


Accordingly, the question in the present appeal is whether 
the decree in the suit No. 115 of 1919 deprived the appellant of 
the right to possession. As already stated, their Lordships åre 
of opinion that the appellant’s right to possess was established 
as res judicata against the Sens by the decreeof the Subordinate 
Judge in suit No. 11 of 1903, as set up by the judgment of the 
High Court in the appellant’s suit No. 59 of 1907, and Katyani’s 
suit for possession No. 115 of 1919 could not, and did not, 
affect the appellant’s right to possession. 


In their Lordships’ judgment, therefore, the appeal 
succeeds, and the judgment and decrees of both Courts below 
should be set aside, and the appellant should have a decree 
for the amount of the compensationmoney in suit, and their 
Lordships will humbly advise His Majesty accordingly. The 
appellant will have the costs of the appeal and of the proceed- 
ings in both Courts below. 

Solicitors for Appellant: W. W. Box & Co. 

R. C. C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry LioneL Leac, Chief 
Justice AND MR. Justice ABDUR RAHMAN. 


Swami Arunagirinathar .. Appellant* (Prisoner). 


Criminal Law Amendment Act (XXII of 1932), S. 7—Efect of Amend- 
ing Act XX of 1937—Exercise of powers by Governor-General--V alidity of 
Act—Government of India Act, 1919, S. 67-B (2)—Extension of S.7, Criminal 
Law Amendment Act, 1932, to Madras—Re-notification after amending Act if 
necessary—Offence of picketting relating to public official—Abetment of 
offence—Penal Code (XLV of 1860), Ss. 41 and 117. 

The Criminal Law Amendment Act of 1932 has not been repealed in its 
entirety by the Repealing and Amending Act (XX of 1937). The effect of 
S. 40f£ the Act of 1937 and S. 6-A of the General Clauses Act XIX of 1936 is 
tp leave the Criminal Law Amendment Act of 1932 so far as S. 7 is 
concerned intact. 

As regards the exercise of his powers under S. 67-B (2) of the Govern- 
ment of India Act, 1919, the Governor-General is the sole Judge and he is not 
bound to give any reasons for promulgating an ordinance such as the Criminal 
Law Amendment Act of 1935, which when once promulgated becomes a 
lawful Act. 

As the extension of S. 7 of the Criminal Law Amendment Act of 1932 to 
the Province of Madras has been duly notified and as that section is still on 








* Cri, A. No. 319 of 1938. 30th August, 1938. 
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the statute book it continues to apply and there is no need for a re-notification 
by the Government of Madras extending it to the Madras Province. . 


There is no justification for the plea that the offence contemplated by 
S. 7 (1) (a) of the Criminal Law Amendment Act of 1932 should go un- 
punished when it is committed in respect of a public official. 


_ e The Criminal Law Amendment Act of 1932 is a special law within the 
meaning of S. 41 of the Indian Penal Code, and a’ person can be convicted for 
abetting an offence under S.7 of the Criminal Law Amendment Act. 


Appeal against the sentence of the Third Presidency Magis- 
trate of the Court of the Presidency Magistrates, Egmore, 
Madras, in C.-C. No. 972 of 1938, 

S. Muthiah Mudaliar and S. G. Rangaramanujam for 
Appellant. l 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
The Crown Prosecutor (T. S. Anantaraman) on behalf of the 
Crown, 


The Court delivered the following 


Jupements. The Chief Justice. —The appellant in this 
case has been convicted on three charges under S. 7 (1) (a) 
of the Criminal Law Amendment Act, 1932, read with S. 117 
of the Indian Penal Code, and ‘has been sentenced on each 
charge to one year’s rigorous imprisonment, the sentences to 
run concurrently. S.7 (1) (a) reads as follows:— — 


“Whoever with intent to cause any person to abstain from doing or to 
do any act which such person has a right to do or to abstain from doing, 
obstructs or uses violence to or intimidates such person or any member of 
his family. or person in his employ, or loiters at or near a place where such 
person or member or employed person resides or works or carties on business 
or happens to be, or persistently follows him from place to place, or interferes 
with any property owned or used by him or deprives him of or hinders him 
in the use thereof, shall be punished with imprisonment for a term which 
may extend to six months, or with fine which may extend to five hundred 
rupees, or with both.” ; 


Therefore a person who with intent to cause any person 
to abstain from doing or to do any act which he has a right to 
do or to abstain from doing, loiters near that person’s resi- 
dence is guilty of an offence and renders himself liable to 
punishment for a term which may extend to six months or 
with fine which may extend ‘to five hundred rupees or ` with 
both imprisonment and fine. S..117 of the Indian Penal Code 
provides that whoever abets the commission of an offence by 
the public generally or..by-:any number or class. of persons 
exceeding tén; shall be punished ‘with imprisonment for a term 
which, may extend to three years or with fine or with both. 
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The Criminal Law Amendment Act, 1932, added, to the list of 

crimes what is now known as “ picketing.”. It is not necessary, 

to inquire into:'the circumstances which led to this addition. 

The addition was made, and -that-suffices-so faras the-Court: 
is concerned, ` Nor is the Court’ called upon-to inquire into the 
policy.of applying this Act: All thdt the Court has to‘corisider. 
is the section and the facts which the‘prosecution'says constitute 
the offence, described in the section: If ‘the. proved facts’ 
constitute:.an ‘offence within :the ‘meaning óf’ the: section the’ 
Court -mist apply it and ‘it cannot ‘enter upon: ‘a discussion 
whether other means exist.of vindicating the law. . With-these- 


preliminary observations I will turn to certain ‘of the facts 


which have been proved. 
On the 21st April, 1938, the ‘Government of Madras issued 


an order ‘in these terms:—.. n.t Cog SORE A ee 


“The Government have decided that Hindustani should be taught to all 
pupils in Forms I to IIT of Secondary Schools. They direct that this decision 
be given effect to'in the School year 1938-39 in the 125 Secondary Schools 
mentioned in the list submitted by the D. P. I. with his letter read above. 

2. “The Director is requested to circularise the Schools concerned and 
address Government separately on the question of the employment of a 
Hindustani Teacher in each of these Schools and also on the payment of 
Provincial grants for the purpose to'non- ~Government Schools.” 


It will be observed that the language: referred to in this 
order is Hindustani, but in the agitation which followed the 
issue of this order the language has always been referred to 

as Hindi. It is not necessary to dwell on the points of 
difference between Hindustani and Hindi. This order aroused 
a great deal of resentment -in parts of the province and a 
league called the Anti-Hindi Propaganda League was formed. 
Public meetings were called, volunteers were enrolled to resist 
the introduction of Hindi in the Schools and appeals were 
made for subscriptions. The headquarters of the league were 
established in Madras and arrangements were made for the 
boarding and lodging of the volunteers within the city. Three 


public meetings were addressed .by: the appellant who took a. 


prominent part in the movement. On the lith June, 1938, 
one Sivananda Adigal described: as ithe dictator’? of the 
league was arrested .and his. place.was taken by the appellant, 
who led the agitators in:Madras- until his own arrest on the 
21st June, 1938. ‘When the appellant. was in charge. of the 


movement he was also referred to as “the dictator”. The ` 
appellant’ addressed three public meetings in : Madras, one on - 
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the 10th June, 1938, in the Cathedral Road, another on the 
13th June, 1938, in the Nattu Pillayar Koil Street, George 
Town, and the third on the 14th June, 1938, in Vepery. The 
case for the prosecution is that at these meetings the appellant 
incited his hearers to picket the house of the Honourable 
Mr. Rajagopalachari, the Premier of Madras, with a view to 
compelling him to take steps to withdraw the order which the 
Government had issued with regard to the teaching of Hindi in 
the Schools of the Province. From the Ist June to the 29th June, 
1938, extensive picketing took place in front of the Premier’s. 
house. As soon as one band of picketers was dispersed another 
took its place and the picketing was certainly more than 
peaceful. 


On the arrest of the appellant charges were framed under 
S.7 (1) (a) of the Criminal Law Amendment Act, 1932. The 
first charge was that the appellant in furtherance of the Anti- 
Hindi Propaganda Movement on the 10th June, 1938, abetted 
the commission of the offence under S. 7 (1) (a) of the Cri- 
minal Law Amendment Act, 1932, by Tamilians numbering 
more than 10 persons by inciting them by means of speeches 
made to volunteer their services to loiter in front of the 
Premier’s house, No. 48, Bazulullah Road, Mambalam, and 
picket the place and offer Satyagraha in order to cause the 
Premier to cause the cancellation of the order of Government 
introducing Hindi in Schools in this Presidency which the 
Premier had a right to abstain from doing and thereby com- 
mitted an offence punishable under S. 117 of the Indian Penal 
Code. The two other charges were similarly worded and had 
reference to the other two meetings. After a lengthy inquiry 
by the Third Presidency Magistrate the appellant was found 
guilty and the sentences already referred to were imposed upon: 
him. 

In the Court below and in this Court a number of legal’, 
arguments was advanced on behalf of the appellant. In this 
Court the legal arguments were confined to these:—(1) The 
Criminal Law Amendment Act, 1932, was no longer in force,. 
it having been repealed by Act XX of 1937, known as the 
Repealing and Amending Act, 1937; (2) the Criminal Law 
Amendment Act, 1935, was invalid because the Governor- 
General had not taken the steps contemplated by the first 
clause of sub-S. 2 of S. 67-B of the Government of India Act + 
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(3) the extension of the Criminal Law Amendment Act, 1932, 
to the Province of Madras-had not been properly notified and 
even if it had been so notified the notification had lost its 
validity; ¢4) even if S.7 (1) (a) of the Criminal Law 
Amendment Act, 1932, is in force the Act does not apply, to 
the picketing of the house of a public servant; and (5) there 
can be no abéetment of an offence under S. 7 (1) (a) of the 
Criminal Law Amendment Act, 1932. 


The Criminal Law Amendment Act, 1932, was passed by 
the Indian Legislature and was madeto extend to the whole 
of British India, including British Baluchistan and the Sonthal 
Parganas. As it originally stood the Act was to remain in 
force for three years from its commencement, which was the 
19th December, 1932. S. 1 (4) provided that.the whole of the 
Act, except S. 4 and S. 7 should come into force at once, and 
the Local Government might by notification in the local official 
Gazette, direct that S. 4 or S. 7 should come into force in any. 
area on such date as might bė specified in the notification. On 
the 26th December, 1932, the Government of Madras issued a 
notification directing that S..7should come into force through- 
out the Presidency as from the 27th December, 1932, but as 
an error had crept into the notification the necessary correc- 
tion was made on the 10th January, 1933. In 1935 a Bill 
which afterwards was enacted as the Criminal Law Amendment 
Act, 1935, was introduced into the Indian Legislature. Certain 
sections of the Criminal Law Amendment Act, 1932, were 
repealed, but S. 7 was not repealed. S. 1 (3) which limited 
the duration of ihe Act to three years was repealed. The Bill 
was introduced into the Assembly on the 2nd September, 1935: 
and was rejected on the 12th September, 1935. It was, however, 
passed in its entirety by the Council of State on the 28th 
September, 1935, and on the 4th October, 1935, it was certified 
by the Governor-General under the powers conferred upon 
him by S. 67-B of the Government of India Act. By Act XX 
of 1937, the Act of 1935 was repealed, but there was express 
provision continuing the Criminal Law Amendment Act, 
1932, as amended by the Act of 1935. By Act XIX of 1936 
the General Clauses Act had been amended and it also expressly 
continued in force the amendment of the Act of 1932. I will 
refer to the relevant provisions of the Act of 1937 and the Act 
of 1936 in more detail in a moment. 
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With regard to the first contention advanced on behalf of 
the appellant, the Criminal Law Amendment Act, 1932, was 
validly amended by the Act of 1935 and this has been accepted, 
but it is said that inasmuch as the Act of 1937 repealed the 
Act of 1935 the whole of the Act of 1932 has disappeared. 
S. 4 of the Act of 1937, however, stated :— 

“The repeal by this Actof any enactment shall not affect any Act or 
Regulation in which such enactment has been applied, incorporated or referr- 
ed to: and this Act shall not affect the validity, invalidity, effect or consequ- 
ences of anything already done or suffered or any right, title, obligation or 
liability already acquired, accrued, or incurred, or any remedy or proceeding 
in respect thereof, or any release or discharge of or from any debt, penalty, 
obligation, liability, claim or demand or any indemnity already granted, or 
the proof of any past act or thing; nor shall this Act affect any principle or 
rule of law, or established jurisdiction, form or course of pleading, practice 
or procedure, or existing usage, custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that the same respectively may have 
been in any manner affirmed, recognised or derived by, in or from any 
enactment hereby repealed.” 


Act XIX of 1936 inserted in the General Clauses Act 
S. 6-A which reads as follows :— 

“Where any Act of the Governor-General in Council or Regulation made 
after the commencement of this Act repsals any enactment by which the text 
of any Act of the Governor-General in Council or Regulation was amended 
by the express omission, insertion or substitution of any matter, then, unless 
a different intention appears, the repeal shall not affect the continuance of 
any such amendment made by the enactment so repealed and in op:ration at 
the time of such repeal.” 

In the face of S. 40f the Act of 1937 and of S. 6-A of 
the Act of 1936 it is not open to the appellant to contend that 
the Criminal Law Amendment Act, 1932, has been repealed in 
its entirety. These sections leave the Criminal Law Amend- 
ment Act of 1932 so far as S. 7 is concerned, intact. This 
disposes of the first point. 


It is said that the Criminal Law Amendment Act, 1935, is 
nevertheless invalid because the Governor-General did not 
follow the procedure contemplated by S. 67-B (2) of the 
Government of India Act. - By sub-S. (1) of. that section 
where either chamber of the Indian Legislature refuses leave to 
introduce, or fails to pass in a form recommended by the Gover- 
nor-General, any Bill, the Governor-General may certify that 
the passage of the Bill is essential for the safety, tranquillity, 
or interest of British India or part thereof and thereupon if the 
Bill has already been passed by the other chamber, the Bill shall 
on signature by the Governor-General notwithstanding that it 
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has not been consented to by both chambers forthwith become an 
Act of the Indian Legislature in the form of the Bill as origi- 
nally introduced or proposed to be introduced in the Indian 
Legislature or (as the case may be) in the form recommended by 
the Governor-General; and if the Bill has not already been so 
passed, the Bill shall be laid before the other chamber, and if 
consented to by that chamber in the form recommended by the 
Governor-General, shall become an Act on the signification of 
the Governor-General’s assent, or if not so consented to, shall, 
on signature by the Governor-General become an Act. Sub" 
S. (2) provides that every such Act shall be expressed to 
be made by the Governor-General, and shall, as soon as practi- 
cable after being made, be laid before both Houses of 
Parliament, and shall not have effect until it has received His 
Majesty’s assent, and shall not be presented for His Majesty’s 
assent, until copies thereof have been laid before each House of 
Parliament for not less than eight days on which the House has 
sat; and upon the signification of such assent by His Majesty 
in Council, and the notification thereof by the Governor- 
General, the Act shall have the same force and effect as an Act 
passed by the Indian Legislature and duly assented to. The 
learned Advocate for the appellant says that inasmuch as the 
Governor-General did not cause the Act to be laid before 
Parliament it was not lawfully passed, but this argument 
ignores the proviso to sub-S. (2). The proviso is to the 
effect that where in the opinion of the Governor-General a 
state of emergency exists which justifies such action, the 
Governor-General may direct that any such Act shall come into 
operation forthwith, and thereupon the Act shall have force 
and effect subject, however, to disallowance by His Majesty in 
Council. Now it is not suggested that His Majesty in Council 
has disallowed the Act referred to and it is a fact that the 
Governor-General on 17th December, 1935,in exercise of the 
* powers conferred upon him by the Proviso directed that the 
Act should come into operation forthwith. Allthat is required 
in such circumstances is that the Governor-General shall exer- 
cise his powers. The question whether those powers shall be 
exercised is a matter for the Governor-General alone to decide. 
In Bhagat Singh v. The King-Emperor|, the Privy Council had 
to consider an Ordinance made by the Governor- General under 





1. (1931) 61 M.L.J. 279: L.R. 581A, 169: LL.R. 12.Lah. 260 (P.C,). 
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the Government of India Act, 1915, S.72 which authorises him 
in cases of emergency to promulgate Ordinances for the peace 
and good Government of British India. The Judicial Com- 
mittee held that it could not be disputed that an emergency. 
existed and that the Ordinance was one for the peace and good 
Government of British India. The Governor-General was the 
sole Judge in such matters and was not bound to give any 
reasons for promulgating such Ordinances. The same 
principles apply. The Governor-General did exercise his powers 
and having exercised them the enactment became a lawful Act. 


The learned Advocate for the appellant contends that as 
the Criminal Law Amendment Act, 1932, was only intended to 
be in operation for a period of three years at the time of the 
issue of the notification by the Government of Madras exten- 
ding S. 7 to the Presidency it was of a temporary nature and 
the notification must also be deemed to be of a temporary 
nature. He says that as there was no re-notification after the 
Act had been amended to give permanent effect to S. 7 the Act 
as it now stands has not been validly notified. The notification 
which was issued by the Government of Madras applied S. 7, 
and the Criminal Law Amendment Act, 1932, so far asS. 7 is 
concerned is still on the statute book. Ihold that there was no 
necessity for re-notification and that S. 7 applies to this 
province. 

This brings me to the fourth contention of the learned 
Advocate for the appellant. As I have indicated this is 
to the effect that the Act cannot be deemed to apply to 
picketing of a public servant but must be deemed to apply, 
only to picketing of private individuals. It was conceded 
that for the purposes of deciding the extent of the applic- 
ation of S. 7 only the Act itself could be examined. There 
isno indication within the Act that a public servant whose 
house is picketed cannot claim the benefit of the section. All 
that the Act requires before a person is convicted under S. 7,’ 
is that the offender shall loiter at or nesar the place where the 
person resides or works or carries on business or happens to be, 
with intent to cause that person to abstain from doing or todo 
any act which he has a right to do or to abstain from doing. 
There is an explanation to the section which states that 
encouragement of indigenous industries or advocacy of tem- 
perance, without the commission of any of the acts prohibited 
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by the section is not an offence under the section, but the 
explanation stops there. Because a person holds a public 
-office the law does not allow him to be molested at will even 
for political purposes. He is as much entitled to protection as 
anybody else. I can see no justification whatever for the plea 
that the offence contemplated by S. 7 (1) (a) of the Criminal 
Law Amendment Act, 1932, when committed in respect of a 
public official, whether high or low, should go unpunished. 


With regard to the contention that there can be no 
abetment of an offence under S. 7 (1) (a), S. 109 of the Indian 
Penal Code provides that whoever abets any offence shall, if 
the Act abetted is committed in consequence of the abetment, 
‘and no express provision is made by the Code for the 
punishment of such abetment, be punished with the punishment 
provided for the offence, and as I have already pointed out, 
S.117 provides for additional punishment where a person abets 
the commission of an offence by the public generally or by any. 
‘number or class of persons exceeding ten, which was the case 
there. S. 40 of the Penal Code provides that the word 
‘offence’ denotes a thing made punishable under the Code or 
under any “special”? or “local” law as defined in the Code. 
‘S. 41 defines a “special law” as being a law applicable to a 
particular subject, and S. 42 defines a “local law” as a law 
applicable only to a particular part of British India. It is 
admitted that if the Criminal Law Amendment Act, 1932, is to 
-be deemed to be a special law within the meaning of S. 41 then 
there can be an abetment of an offence under S. 7(1) (a)of the 
‘Criminal Law Amendment Act, 1932. I am in agreement with 
the opinion expressed by the learned authors of Ratanlal’s Law 
of Crimes, 14th Edition, page 78, that the special laws con- 
‘templated in Ss. 40 and 41 are laws such as the Excise, Opium, 
and Cattle Trespass Acts creating fresh offences, that is, laws 
making punishable certain things which are not already, 
punishable under the Penal Code. There itis pointed out that 
‘the Whipping Act is not a special law in this sense, but merely. 
provides a supplementary or alternative form of punishment 
for offences which are already punishable primarily under the 
Penal Code. The Act of 1932 deals with picketing and makes 
picketing in certain circumstances an offence. I hold that the 
appellant was lawfully charged with abetment. 
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Coming now to the merits of the case it has bee 
that at the public meeting of the 10th June, 1938, the: 
in the course of his speech observed: 

“TE you were true heroes, all of you should be prepared too 
graham in front of the house of the Prime Minister from to-morr 


upon your listening to this speech you should come forward and 
names entered”, 
and later on said: 

“Now amongst these, namely, Camam, Petam, Dhanam and 
(which have been translated as conciliatory measures, sowing d 
gifts and punishment) we have come to the stage of Thandam (pu 
If you do not now enlist yourselves in this war (agitation) we wil 
turn our eyes towards your face.” 

At the second meeting, that is, the meeting of : 
June, 1938, the appellant said: 

“If you are true Tamilians at least hundred of you should comt 
Satyagraha. We are now sending men in batches of two. The 
which the policeman undergoes inthe hot sun for us cannot be 
He asks whether all of us could not come ina body. They said‘ 
not come in a body to-morrow, we will beat you with this margosa 
this war, you should sacrifice your life, or should give away your 
All mothers should cause their sons to take part in this war and; 
We have not now committed any offence. We have not committe 
Therefore you should all come forward to offer Satyagraha.” 


At the third meeting, the appellant said: 


“If you are all true Tamilians young men should come in 
to-morrow and offer Satyagraha in front of his house and go to p 
y You should assist us with your body, wealth and labot 
who are willing to come as volunteers may raise their hands. You 
your names. You may give money. I finish by saying that by thu 
us, you may save the honour of the Tamil Nad and the Tamil langt 
: My heart burns to see you remaining in this manner. I ri 


to offer assistance.” 

These speeches were taken down in shorthand 
shorthand writers were not cross-examined asto theira 
No evidence wasled with a view to showing that the sti 
had not been made. In fact the learned Counsel 
appellant made no attempt to dispute the accuracy 
evidence. It has also been proved that these meetin 
attended by large numbers of people and there can be 1 
that the appellant did incite his hearers to loiter in froi 
house of the Premier with a view to compelling him t 
an order which the Government had passed. The 
was entitled to say that he would not move to chi 
order. Rightly or wrongly the. order embodied th 
of the Government and he could not be compelled t 


t 
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it by the means adopted by the appellant and his supporters. 
The evidence discloses that for nearly a month picketers in 
considerable numbers assembled before the Premier’s house 
and loitered there within the meaning of the section, for the 
purpose of compelling him to do something which he had the 
right to abstain from doing. The action of the people who 
assembled in front of the Premier’s house was not confined to 
loitering, but for purposes of this section we do not require to 
go beyond loitering. In my opinion the offences with which 
the appellant has been charged have been fully proved, and he 
has been rightly convicted by the Trial Magistrate. He abetted 
an offence which falls within the four corners of the section 
and he has rendered himself liable to punishment. 


It is said that the punishment awarded by the Trial 
Magistrate is excessive and should be reduced. Inasmuch as 
these constitute first offences of the appellant and can collec- 
tively be described as a “first” offence and inasmuch as the 
circumstances are unusual we consider that the sentence of 
12 months’ rigorous imprisonment is not called for. We 
consider that the ends of justice will be met if the sentence is 
reduced from one of 12 months’ rigorous imprisonment to one 
of four months’ rigorous imprisonment. This will apply to 
each charge and the sentences will run concurrently. 

Abdur Rahman, J.—I agree with the conclusion arrived at 
by my Lord the Chief Justice and should like to make a few 
observations in regard to the legal points raised by the learned 
Counsel for the appellant. 


The Criminal Law Amendment Act (XXIII of 1932) 
came into operation on the 19th of December, 1932. It wasa 
temporary measure and S. 1 (3) of the Act had provided that 
it would be kept in force for a period of three years. The 
whole of the Act was extended to British India and was with 

«the exception of Ss. 4and 7 brought into force at once; but 
these sections were to be brought into effect by the various 
Local Governments separately as and when they decided to 
apply them to any area within their respective’ jurisdictions. 
The Government of Madras directed S. 7 to come into force 
in the whole of this Presidency on the 27th of December, 1932, 
and a notification to that effect was duly published in the 
Fort St. George Gazette on that date. An error had crept in 


this notification and this was rectified in the notification dated 
110 
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4th January, 1933, which was duly published in the Gazette on 
the 10th January, 1933. 


A Bill proposing a repeal of S. 1 (3) of the Act (XXIII 
of 1932) was introduced in the Central Legislative Assembly 
in.September 1935. The object of that Bill was to place the 
Criminal Law Amendment Act permanently on the Statute 
Book of India. It was rejected by the Legislative Assembly 
but was passed by the Council of State. S. 67-B of the 
Government of India Act, 1919, had provided that if either 
Chamber of the Indian Legislature failed to pass a Bill in a 
form recommended by the Governor-General, he might certify 
that the passage of the Bill was essential for the safety, tran- 
quillity or interests of British India and the Bill if it had 
already been passed by the other chamber, would when signed 
by him become an Act of the Indian Legislature. Since 
the Bill was, as stated above, refused by the Legislative 
Assembly and passed by the Upper chamber, the Governor- 
General exercised his authority and certified the Bill and when 
signed by him on 4th October, 1935, it became an Act of the 
Indian Legislature. 


S. 67-B (2) of the Government of India Act, 1919, had 
also provided that every such Act would be expressed to have 
been made by the Governor-General and should, as soon as 
practicable after it had been so made, be laid before both 
Houses of Parliament for a period of at least eight days on 
which each House was sitting and then presented for His 
Majesty’s assent. Upon the signification of such assent by 
His Majesty in Council and the notification thereof by the 
Governor-General the Act was to come into operation and was 
to have the same force and effect as an Act passed by the 
Indian Legislature. 


A proviso to this sub-section authorised the Governor- 
General to direct that any act made by him was to come into 
operation immediately, if, in his opinion, a state of emergency 
existed which justified such an action. Acting under this sub- 
section His Excellency the Governor-General declared that an 
emergency existed which justified his action and directed the 
Act to come into operation immediately. The Governor- 
General gave his assent on the 17th of December, 1935 and it 
consequently was brought into force ou that day. 
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It has now been contended by the learned Counsel for the 
petitioner that inasmuch as this Act was made by the Governor- 
General on the 4th of October, 1935, he could not bring it into 
operation by his own declaration after a lapse of two months 
and thirteen days. It is urged that the proviso to the sub- 
section being in the nature of an exception should not have 
been availed of by the Governor-General, who should have 
seen that steps were being taken for complying with the re- 
quirements of sub-S. 2 and for laying the Act before both the 
Houses of Parliament and receiving His Majesty’s assent for 
which the period between the 4th of October and the 17th of 
December, 1935, was sufficient. 


A reference to the words used in S. 67-B (2) of the Gov- 
ernment of India Act would show that it was the opinion of 
the Governor-General in regard to the existence of a state of 
emergency which entitled him to act and bring the act into 
operation. It is not for this tribunal, or for a matter of that 


for any other tribunal, to ascertain whether any state of emer-. 


gency existed at the time. The question whether there was any, 
emergency or not was to be determined by the Governor- 
‘General and no other tribunal could or can possibly sit in judg- 
ment and decide whether his opinion was correct or otherwise. 
- It was his opinion alone in regard to the existence of the state 
-of emergency that mattered. The words used in the section 
are absolutely clear and are capable of no other interpretation, 
In a case which went up to the Judicial Committee of the Privy, 
‘Council a similar contention was raised in regard to another 
section of the Government of India Act. It was summarily, 
rejected by their Lordships. (See Bhagat Singh v. King-Em- 
perort.) S.67-B did not lay down that a declaration by the 
‘Governor-General in regard to the state of emergency must 
necessarily synchronise with the date on which the Act was 
certified or made by him. In fact it is possible to conceive of 
cases in which no state of emergency might have existed at the 
time when the Act was made by the Governor-General but it 
might have come into existence subsequently when he might 
have been obliged to bring it into operation at once. Can it be 
seriously argued that as some time had elapsed since the Act 
was made, the Governor-General had lost his power to declare 





1. (1931) 61 M.L.J. 279: L.R.53 LA. 157; LL.R. 12 Lah. 280 (P.C.). 
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the existence of a state of emergency although one might have 
come into existence in the meantime? We do not know what 
steps were taken by the Government to place this Act before 
the two Houses of Parliament and whether it was possible or 
not to comply with the procedure provided in the section and 
obtain His Majesty’s assent within the period that had elapsed 
between the date on which the Bill was made by the Governor- 
General and the date on which he directed it to be brought into 
force. But even if it be assumed that no steps were taken for 
that purpose, it is impossible to hold that the mere inaction on 
the part of the Government had taken away the power from 
the Governor-General to express an opinion that a state of 
emergency had come into existence, and to order the Act tobe 
brought into force immediately. If he had decided to bring 
the Act into operation on the 4th of October, 1935, the order, 
it is conceded, would be unassailable. It has also been admit- 
ted that if he had done so within a reasonable time after that 
date, no exception could have been taken to that order. If 
that be so, and if he were the sole Judge of the fact whether a 
state of emergency existed or not on a particular day, how can 
his powers be held to have come to an end by the passage of 
time during which the Act was not in force? He must be 
presumed to have had sufficient material before him to express 
an opinion on the subject and as we are only concerned with 
the expression of his opinion, it appears to be futile to argue 
that the evidence on which he formed his opinion should have 
now been placed before the Court in order to determine 
whether his action was justified. This would necessitate an 
investigation which the Court is not competent to make. It is 
unnecessary therefore to go into the reasons which must have 
decided the Governor-General before expressing an opinion in 
regard to the existence of the state of emergency and ordering 
the Act to be brought into operation. One fact, however, is 
obvious. Had this Act not been brought into force on that 
day or the next day, the principal Act, that is, the Criminal Law 
Amendment Act of 1932 would have expired on the 19th 
of December, 1935 and this Act of 1935 would have been 
rendered ineffectual and useless. If the passage of the Bill 
were essential for the safety, tranquillity or interests of British 
India and if no exception could be taken to its being certified 

by the Governor-General, as it has not been taken before us, 


iI] - THE MADRAS LAW JOURNAL REPORTS. 877 


and if it were not possible to, receive His Majesty’s assent 
during the next two days, it was apparent that a state of emer- 
gency might have been considered to have come into existence 
which justified such an action. He must have had sufficient 
reasons for acting in the manner in which he did and it is 
entirely unnecessary to indulge i in surmises. It must therefore 
be held that this objection is devoid of any sares and must be 
overruled. 


-It is then contended that this power had been conferred on 
the Governor-General under a proviso which should not be 
taken to be effective until an attempt was proved to have been 
made to comply with the requirements of the main clause to 
which it must be taken to have'been appended as subordinate. 
It is not possible to accede to this contention either. A perusal 
of S.67-B(2) of the Government of India Act would show that 
the proviso was added to the sub-clause with the object of dis- 
pensing with the procedure laid down in the sub-clause under 
certain circumstances. If those circumstances were found to 
be existing, the Governor-General was authorised to bring the 
Act into operation at once without waiting for the period which 
would have elapsed if the Act were to be laid before both the 
Houses of Parliament for a given number of days when they 
were in Sessions and then presented to His Majesty for assent. 
There is nothing in the section which would entitle one to hold 
that these powers could be exercised by him only at’a particu- 
lar time. On the contrary the language of the section is clear 
and is to the effect that if he discovered a state of emergency 
at any time before the Act had come into force, he was autho- 
rised to function and bring the Act into operation at once. In 
that case His Majesty in Council has full authority under the 
proviso to the sub-clause itself to disallow the Act if it did not 
meet with his approval. Viewed in this light the proviso must 
he taken to be in the nature of a condition on the provisions of 
the sub-clause itself and cannot be held to depend on it for its 
enforceability. In other words, the Act was required to be 
submitted to both the Houses of Parliament ‘and then to His 
Majesty for assent only when the Governor-General did not 
consider that a state of emergency existed which would autho- 
rise him to enforce the Act made by him earlier. There was 
nothing in S. 67-B which could-have prevented the Governor- 
- General from applying the Act even if it had been submitted to 
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the House of Parliament, and before ithad received His Majes- 
ty’s assent. That this should have been so is entirely consonant. 
with reason. After all the ultimate duty of governing 
the country and maintaining law and order was his and it was. 
therefore not only proper but necessary that he should have 
had the power to bring a particular law into operation if he 
were satisfied of the existence of a state of emergency in 
which he considered it necessary to act under the proviso to 
sub-clause 2 of S. 67-B of the Government of India Act. 
There can thus be no doubt that as laid downin Rex v, Dibdini: 

“The proper way to regard a proviso is as a limitation upon the effect of 
the principal enactment.” 

The third point urged on behalf of the petitioner was that. 
the Act of 1935 was itself repealed by Act XX of 1937 and 
the Criminal Law Amendment Act of 1932 should therefore be 
held to have been restored to its original position and would 
be of no tse in 1938 as it was brought into existence for a. 
period of three years only. If we remember the nature of the 
Act passed in 1935 the argument advanced by the learned 
Counsel for the appellant would lose its force. The Act of 
1935 was, as stated above, brought into existence with the 
object of repealing S. 1 (3) of the Criminal Law Amendment. 
Act of 1932 and thus doing away with its temporary nature. 
Once the Act of 1935 came into force, S. 1 (3) of the 
principal Act must be held to have been taken out of that Act 
and the words regarding the temporary nature of the Act 
having been thus deleted, the Act of 1932 must be regarded to 
have been placed on the statute book of India permanently. 
Having fulfilled its purpose, the Act of 1935 thus remained of 
no value and any further retention of the same would have 
led to confusion and would have been in any case useless. It 
was for that reason that it was repealed by Act XX of 1937. 
This is not however all. S. 4 of the Act (XX of 1937) 
provides that the repeal by this Act of any enactment shalf. 
not affect any act in which such enactment has been applied 
or incorporated. When faced with this provision, the 
learned Counsel for the petitioner contended that it had no- 
application since the word “applied” must be taken to refer to- 
the application of an earlier enactment to a later enactment 
and cannot be taken to imply, include or contemplate the 
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alteration of the earlier enactment by the operation of the 
latter. He contended similarly that the word ‘incorporated’ 
must not be taken to mean anything else except when certain 
provisions of an enactment have to be inserted in or combined 
to another and not when certain existing provisions of an Act 


have to be deleted. First of all there is no justification for us _ 


to give to the words used in the section the narrow meaning 
which the learned Counsel for the appellant has been trying to 
do. Not having been defined by the General Clauses Act or by 
the Act in which they have been used, they should be deemed 
to have been used in their ordinary sense and there is no 
reason to hold that the application of an enactment necessarily 
means the application of an earlier enactment to the latter. 
Secondly we are concerned just now with the effect of the 
application of or even of incorporation of a later enactment in 
the former. It is immaterial for this purpose if, as a result of 
a subsequent enactment, some provision is either added to or 
subtracted from an earlier Act. It may have been either, and 
S. 4 of Act XX of 1937 provides that the repeal of any enact- 
ment—Act of 1935 being the enactment in this case shall not 
affect any Act, that ‘is, Act XXIII of 1932in which such enact- 
ment (that of 1935) has been applied or incorporated. Our 
attention has been drawn in this connection to an amendment 
of the General Clauses Act, S. 6-A by Act XIX of 1936. This 
provision in the General Clauses Act makes the position still 
clearer that the effect of Act XX of 1937 could not have been 
as argued by the learned Counsel for the appellant. 


The next contention urged on behalf of the appellant’ 


was to the effect that even if these objections were decided 
against him, it must be held that, so far as S. 7 of the Criminal 
Law Amendment Act was concerned, ‘it had no force in this 
province after the expiry of three years for which the princi- 
pal Act was passed by the legislature. The argument has 
been put'thus: This Act of 1932 was brought into force for 
‘a period of three years. The notification issued by the Govern- 
ment of Madras in 1932 must therefore be taken to have been 
for three years only. Although the temporary nature of the 
Act was gone as soon as the Act of 1935 was passed, nothing 
has been done in this Presidency to continue the operation of 
S. 7 after December 1935. The contention has obviously no. 
force. When the Local Government applied S. 7 of the 


Swami 
Arunagiri-- 
nathar, 
In re. 
Abdur 
Rahman, J.. 


Swami 
Arunagiri- 
nathar, 

Inre. 


Abdur 


Rahman, J. 


880 THE MADRAS LAW JOURNAL. REPORTS, [1938 


Criminal Law Amendment Act to this Presidency, no period 
was fixed by it for which this section was to be in force in this 
part of the.country. If the Criminal Law Amendment Act 
had died by efflux of time a natural death or had not been made 
permanent, the operation of S. 7 in this Presidency would have 


‘certainly come to an end in December 1935. . But once we find 


that the statute containing S. 7 continued to. remain in force 
even after December, 1932, it would have been superfluous for 
the Madras Government to issue another notification to bring 
into operation a section which was already in force in this 
Presidency. 

It was then attempted to be argued that the Criminal Law. 
Amendment Act was brought into force in peculiar circum- 
stances which prevailed at the time when the Act was passed 
and S. 7 of the Act must not therefore be applied to circum- 
stances which were not then under contemplation. It was 
suggested that the Act was brought into operation to prevent 
boycott, or what has come to be described in ordinary parlance 
as ‘picketing’ and was never intended to be applicable to the 
set of circumstances in which these prosecutions have been 
started.. We are thus asked to interpret the statute in accord- 
ance with the intention of those who made it. It must be 
remembered that if the words of thestatute are unambiguous, 
no more is necessary than to interpret them in their ordinary 
or what is usually known as literal or grammatical sense— 
bearing in mind that the words employed by the framers can 
best declare their intention. Moreover we are not really con- 
cerned with the intention of the framers but with the intend- 
ment of the Act itself and which can only be taken to refer to 
the meaning of the words used therein; and when we find 
that the language employed in the section, which we have now 
been called upon to interpret, is clear and admits of only one 
meaning the task of interpretation can be hardly said to arise. 
In these circumstances it is unnecessary to speculate on thé 
intention of the framers of the Act. This rule has been laid 
down by Lord Halsbury in Leader v. Duffey! in the following 

words :— 


“Whatever the instrument, it must receive a a construction ee to the 
plain meaning of the words and sentences therein contained . . . . and 
itis arguing in a vicious circle to begin by assuming an intention apart from 
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the instrument itself and having made that fallacious assumption to bend the 
language in favour of the assumption so made.” 
It-is quite true that the Act which we have now been called 
upon to interpret is penal in its nature and we have therefore 
been asked to construe the section strictly. The rule of 
strict construction requires that the language should “be 
construed in such a.manner as not to bring cases within the 
ambit of the section which do not fall within the reasonable 
meaning of its words or terms. It only means as held in 
London County Council v. Aylesbury Dairy Co.1, that 
“no violence must be-done to its language to bring people within it but 
rather care must be taken that no one is brought within it who is not brought 
_ within it in express language.” 
Bearing these principles of interpretation in mind and applying 
them to the section which we have now been called upon to 
construe, the first question is if there are any words employed 
by the framers of the Act in the section which can be so 
interpreted as to show that the Act imputed to the appellant 
isnot covered by them. Ihave read and re-read the section 
with care and find nothing therein which would justify me 
in putting the construction which we have been asked to 
place on it. If the Premier were entitled to move the Legisla- 
ture or the Government to repeal the order which was passed 
‘to introduce the compulsory teaching of Hindi and if people 
were loitering in front of his house with the object of forcing 
him to move in the matter inorder to have the order cancelled, 
which he had a right to do or abstain from doing, the action 
‘imputed tothe accused would apparently fall within the mischief 
the section was designed to prevent. Is it possible for us, 
sitting as interpreters, to say that the words of the section 
would not bring such a conduct within its plain meaning? 
For this purpose it is impossible to read or import words into 
the section which are not there. It was suggested thatthe Act 
referred to in S. 7 must be that of a private individual which 
the person is entitled to commit or abstain from doing as 
‘distinguished from the act of a Government officer or that of 
a public servant. But is there anything in the section which 
would justify our interpreting the word ‘right’ in the manner 
_ suggested by the learned Counsel for the petitioner? I find 
nothing to that effect and would therefore agree in holding 
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that the conduct imputed to the appellant is covered by the 
language employed in the section. 

It was argued in the end that the accused was not being 
prosecuted for an offence under S. 7 of the Criminal Law 
Amendment Act of 1932 but for the abetment of that offence 
and since it was not an offence under the Indian Penal Code or 


‘under a special law as defined in S. 41, Indian Penal Code, 


the abetment of the same was not punishable. Having heard 
the learned Counsel for the appellant and the learned Advocate- 
General on this point, there is no doubt in our minds that the 
Criminal Law Amendment Act falls well within the definition 
of special law as defined in S. 41, Indian Penal Code. A special 
law has been defined in the Code as being applicable to a 
particular subject. The Indian Penal Code was passed in 1861 
and attempted to define the offences which were according 
to the then prevailing state or conditions of the society consi- 
dered to be punishable. After all it presented the minimum 
which could be expected to be observed by the citizens of the 
state at the time. It is only natural that with the growth 
of new ideas and development of new conditions, new circum- 
stances would come into being calling for protection and new 
acts would have to be brought within the list and declared as 
offences. This could only be done by either amending the 
Indian Penal Code or passing Local or Special Laws. If it 
were required to deal with a special class of cases and if it 
were considered advisable not to amend the Indian Penal 
Code, but to pass a separate Act for the purpose, the Act 
would fall within the definition of Special Law as defined 
by S. 41, Indian Penal Code and an abetment of the same 
would be punishable under Chapter V of the Penal Code. 


Reliance was placed by the learned Counsel for the peti- 
tioner on a number of cases and he attempted to show that 
when certain acts did not fall within the definition of an 
offence under the Penal Code, their abetment would not be 
punishable. This is obvious. But as we are holding the 
Criminal Law Amendment Act to be a Special Law within 
the meaning of S.41, Indian Penal Code, no useful purpose 
would be served by examining the cases cited on behalf of the 
appellant in detail. 


B. V. V. —. Sentence reduced. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
, PRESENT :—Mr. Justice, WADSWORTH. 


Alapati N arasimham sh Appellant* (Plaintiff) 
cU. 
Aion Babu Rao, (dead) , 3 Respondents (Defend- 
and others — ants and Nil). 


Evidence Act (I of 1872), S. 63 (3)—-Secondary evidence—Copy of a copy, 
—Depositions ‘in Court—Printing of record in High Court—Otiginals not 
compared with—Admissibility of printed record in evidence. 

. The present practice in the printing of the records in the Madras High 
< Court is to send to the Government Press typed copies of the record, from 
which the printed record is made and the correcting of proofs is done in the 
Government Press by comparison with the typed copy and not with the 
original depositions. Therefore it follows that the High Court record under 
the present. procedure is not a copy made from or compared with the 
original but a copy of a copy and it cannot be treated as good secondary 
evidence under S. 63 (3) of the Evidence Act. 

Ganapathi Aiyar v. Dakhorenne Mudahar, A. L R. 1929 Mad. 187, 


considered. . 
Appeal against the ai of the Court ọf the Subordinate 


Judge of Bapatla in A. S. No. 52 of 1932 preferred against the 
decree of the Court of the District Munsiff of Bapatla in 
-O. S. No. 679 of 1928. 

V. Govindarajachari for Appellant. 

Vepa Subramaniam and K. Krishnamoorthi for Respon- 
dents. 

The Court delivered the following 

JupGMENt.—This appeal arises out of a suit in which the 
only real question was whether the second defendant was or 
was not the adopted son of the plaintiff. Plaintiff denied the 
adoption. In the course of the arguments, two documents were 
exhibited on behalf of the defence, namely, Exs. XT and XI (a). 

Ex. XI is a copy of a deposition by the plaintiff in a 
criminal case, forming part of the printed record of the revi- 
sion proceedings in the High Court. Ex. XI (a) is a copy 
taken from that‘printed copy. In this deposition the plaintiff 
makes an admission which if the copy is correct, practically 
puts an end to his case. He admits that the second defendant 
was his adopted son. When the plaintiff was in the box, he 
was asked whether he had made such a statement and he said: 
~ “Idid notadmit there that second defendant was my son. I said that he 
was by courtesy my son as he married my wife’s brother’s daughter.” 
Evidently when the plaintiff was cross-examined the printed 


copy of the gepotinion: was. not available and was not actually 
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used in cross-examination. The only contention in second 
appeal which has any basis is the contention that Ex. XI, 
the printed copy of the plaintiff’s deposition, is not secondary. 
evidence of that deposition in that it is not a copy made from 
or compared with the original (vide S. 63 (3) of the Indian 
Evidence Act). Both the lower Courts on the authority of the 
decision of Ramesam, J., in Ganapathi Aiyar v. Sakharayappa 
Mudaliar! have held that printed copies of High Court record 
are in practice compared with the original deposition at the 
time when the proofs are corrected and that therefore they are 
good secondary evidence under S. 63 (3) of the Evidence Act, 
Both the lower Courts overlooked the fact that in the case just 
referred to, Ramesam, J., was dealing with the procedure fol- 
lowed in the printing of the High Court's records prior to 


1922. I have ascertained from the Translation and Printing 


department of the High Court that the procedure which formed 
the basis of this judgment came to an end shortly after the 
work of printing the High Court records was transferred from 
the Press inthe High Court to the main Government Press, and 
this transfer took place on 4th of January, 1923. It would 
appear that for a few months thereafter the checking of 
proofs with the originals continued. Thereafter it ceased and 
the present practice which has been going on for many years 
is to send to the Government Press typed copies of the record, 
from which the printed record is made and the correcting of 
proofs is done in the Government Press by comparison with 
the typed copy and not with the original depositions. There- 
fore it follows that the High Court record under the present 
procedure is not a copy made from or compared with the 
original but a copy of a copy and unless there is evidence of 
some comparison with the original which is not the usual 
practice, the inference would be that the printed record is in 
the absence of consent not good evidence of the original. 
Ex. XI was a deposition in acase which came up to the High 
Court on 22nd April, 1924, that is to say, a year and a quarter 
after the transfer of the printing to the Government Press. 
The case was actually disposed of in April 1925. It would 
seem probable therefore that the present procedure was followed 
and that the printing was done from the typed copy and it 
is not likely that there would have been a comparison with 
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the original deposition. Both the Courts were wrong in, 
assuming on the strength of Ramesam, J.’s observations that the 
practice referred to by him still continued at the time that 
Ex. XI was printed. It seemsto me to follow that unless the 
defence are ina position to prove that in fact this record was 
checked with the original, Exs. XI and XI (a) were wrongly 
admitted in evidence. 


I have been asked to go into all the evidence in the case 
and hold under S. 167 of the Evidence Act that excluding Exs. 
XI and XI (a), there is sufficient evidence to support the 
finding of the Courts below. It seems to me undesirable to do 
so in the present case. I do not fora moment wish to state 
that the evidence apart from Exs. XI and XI (a) is insufficient 
to establish the defence case.. But what I would observe is 
that when one takes away a piece of evidence of the impor- 
tance which Ex. XI obviously occupies in the defence, one 
cannot accept the findings of the Courts below onthe rest of 
the evidence for the defence, findings which may have been 
coloured by inferences from these two documents; and I do 
not think it is desirable in second appeal to go into the whole 
of the voluminous record in order to come to a decision on 
the question of fact without any assistance from the Courts 
below. Moreover I think it is also desirable that the defen- 
dants should have an opportunity of replacing the important 
piece of evidence which may have to be excluded on a very 
technical objection. In this particular case there is some 
doubt as to the stage at which the objection was taken in the 
trial Court. The documents were marked in the course of the 
arguments and the objection must have been taken before the 
arguments were concluded, for this objection is discussed’ at 
length in the trial Court’s judgment. But the stamp on the 
back of the document Ex. XI contains the note that the docu- 
ment is marked by consent. This may be merely an error on 
the part of the clerk who was docketting the various exhibits. 
On the other hand it may be an indication that the objection to 
Ex. XI was not taken at the time when it was actually 
put into evidence. If so it is open to the trial Court to over- 
rule the ob jection because of the lateness at which it was made. 


In the result therefore I allow the appeal and remand the 
suit to the trial Court for disposal after giving the defen- 
dants an opportunity to prove the deposition of the plaintiff 
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contained in Ex. XI by other records if available and admis- 
sible and after giving both parties an opportunity to adduce 
evidence on the questions whether Ex. XI was or was not 
marked by consent and whether the objection taken to that 
dogument was or was not belated. Should the trial Court 
come to the conclusion that Ex. XI is admissible either because 
plaintiff consented to its being exhibited or because objection 
to its admission was belated this appeal will stand, dismissed 
with costs throughout. In the absence of such a result, the 
trial Court will dispose of the suit and costs will abide the 
result. 

Leave to appeal is refused. | 

B. V. V. m Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i [Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mr. Justice VENKATARAMANA RAO. 


L. Venkatakrishna Naidu, Receiver ». Plaintiff* 

v. ' i 
R. Narayanaswami Aiyar and five others .. Defendants. 
T. S. Rajarama Sastri . Third Party. 


Original Side Rules, O. V-A, r. 5—Third party procedure—Sale deed in 
favour of defendant expressly mentioning covenant of title and indemnity — 
Sale questioned subsequently as in violation of terms of temple endowment— 
Defendant requiring his immediate vendor to be made a party—Propriety of 
third party procedure—Reasons for justification—Limit to and extent of. 


In a suit for recovery of properties said to have belonged to a temple the 
plaintiff sought to ignore the alienations made, in violation of the terms 
‘of the original endowment, in favour of the defendants. The first 
defendant said that he was a bona fide purchaser for value and that he was 
protected by express covenants of title and indemnity which he took from his 
several vendors and as he had got the right of indemnity against his vendors 
he wished to avail himself of the third party procedure by which he wanted 
to have his vendors also made parties so that the question of their liability to 
him might be determined in case of his own loss in the action by the plaintiff. 


Held, that the right to indemnity was here given ‘in terms by the sale 
‘deed in favour of the first defendant. Prima facie therefore there was a 
tight to indemnity against the immediate vendor of the first defendant. 

No doubt a covenant for title is not the same as a covenant for indemnity. 
The measure of damages for breach of covenant may not strictly be based 
upon a right to indemnity, but there is nothing to preclude a vendor agreeing 


“to indemnify against all loss for defects of title and when such a covenant is 


expressly given there is no reason why effect should not be given to it. . 
In this case it cannot be doubted that whether the property belongs to the 


“trust or not is a question which is common not only between the plaintiff and 
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the first defendant but also between the first defendant and his immediate 
predecessor in title and in which all alike are interested and therefore the 
first defendant's immediate vendor will have to take part in the present litiga- 
tion for the purpose of being bound in the action and preventing the possibi- 
lity of any conflicting decisions in an independent action between him and his 
vendors. Apart from any question of third party procedure it would be open 
to the Court to make him a proper party under O.1,r. 10, Civil Procedure 
Code, for the purpose of completely adjudicating upon the question of title to 
the property in suit. 

At the same time itis the duty of the Court to see that by the addition of 
the third party the plaintiff is not embarrassed in the trial of questions in 
which he would have no concern. If the adjudication of the question between 
the defendant and the third party would embarrass the plaintiff in his trial, 
the Court generally exercises its discretion by ordering the trial of those 
issues subsequent to the trial of the action. 2 


Swansea Shipping Co. v. Duncan, (1876) 1 Q.B. 644 at 649 and coer 
v, North Eastern Railway Co., (1885) 29 Ch. D. 344 at 346, relied on. 


Marten v. Whale, (1917) 1 K.B. 544 at 550, disapproved. 
C. A. Seshagiri Sastri for K. Narasimha Aiyar, K. San- 
Raranarayanan and R. Natesan for lst Defendant—Applicant. 
N. S. Srinivasan for 2nd Defendant. 
T. Aravamuda Aiyangar instructed by N.T. Shamanna 
for Plaintiff—Respondents. 
A. Suryanarayana for the Third Party. 


The Court delivered the following 

Jupcment.—This is an application by the Ist defendant 
for directions under O. V-A, r. 5 of the Original Side Rules 
relating to third party procedure. The application is resisted 
by the plaintiff and by the respondents on whom notices under 
r. l have been served. The contention on behalf of the plain- 
tiff is that the third party procedure is not applicable at all with 
reference to the persons who are now sought to be added as 
third parties or against whom notices have been served. The 
objection on behalf of third parties is also similar except that, 
in addition to the above common contention, each raises a 
contention peculiar to himself. Though the application has 
been taken for giving directions against three respondents, Mr. 
Seshagiri Sastri on-behalf of the Ist defendant has confined his 
application to T. S. Rajarama Sastri alone and did not press it 
as against the others. No directions need therefore be given 
in regard to them and the application must be dismissed as 
against them. 

Before appreciating the contentions, it is necessary to state 
a few facts. The plaint seeks to recover the suit property, 
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described in Sch. A to the plaint as trust property belong- 
ing to the Deity Sri Thulasingaperumal. The plaintiff’s claim 
is that the property was endowed to the said Deity by one 
Narasimhalu Chetty who by his will appointed his widow and 
another as executors to the said property. But his adopted son 
one Venkataraghavalu Chetty after the death of the executors. 
in violation of the terms of the endowment purporting to treat 
the said property as his private property made several aliena- 
tions one of such being to one T. Raghavendra Rao. The sale 
in favour of Raghavendra Rao was effected in or about August 
1915 of six grounds of vacant Jand which is part of the pro- 
perty comprised in Sch. A. The said Raghavendra Rao. 
sold the said property by a deed of sale dated 31st March, 1920, 
to T. S. Rajarama Sastri who by a sale deed dated 14th March, 
1923, sold the said property to the Ist defendant. The Ist 
defendant also purchased portions of the suit property from. 
other persons who also claim to be either alienees under 
Venkataraghavalu Chetty or persons who claim to be alienees 
from him. Thus the 1st defendant became owner of over nine 
grounds and 2,123 square feet and on the entire plot of ground 
he has erected substantial buildings. The plaintiff seeks to. 
ignore these alienations and sues for a declaration that they are 
null and void and not binding on the trust and to recover 
possession of the A schedule property from the lst defendant 
and other persons who are in occupation of the same. The 
case of the Ist defendant is that he is a bona fide purchaser for 
value and that he is protected by covenants of indemnity which 
he took from his several vendors and as he has got rights of 
indemnity against his vendors, he seeks to avail ‘himself of the- 
third party procedure and wants to have his vendors also made 
parties so that the question of their liability to him may also be 
determined in case he loses in the action. So far as Rajarama 
Sastri is concerned, the sale deed dated 14th March, 1923, in 
favour of the Ist defendant contains the following covenant :— 


“The said vendor (Rajarama Sastri) doth hereby covenant with the said’ 
vendee (the Ist defendant) that he has full right and title to convey the said 
land to the said vendee and also agrees to indemnify the said vendee against 
all loss or damage which the vendee may at any time sustain in consequence- 
of any defect in the title of the said vendor to the said land or of the right of 
the said vendor to convey the said land.” 


O. V-A, r. 5 of the Original Side Rules runs thus :— ` 
“Tf a third party appears pursuant to the third party notice, the defen- 
dant giving the notice may apply to the Court, for directions, and the Court 
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upon the hearing of such application may, if satisfied that there is a question 
proper to be tried as to the liability of the third party to make the contribu- 
tion or indemnity claimed, in whole or in part, order the question of such 
liability as between the third party and the defendant giving the notice, to be 
tried in such manner, at or after the trial of the suitas the Court may direct, 
and if not so satisfied, may pass such decree as the nature of the case may 
require in favour of the defendant giving the notice against the third party.” 


The third party notice is issued under r. 1 which provides 
that 

“Where a defendant claims to be entitled to contribution or indemnity 
over against any person not a party to the suit, he may, by leave of the Court 
or a Judge, issue a notice (hereinafter calleda third party notice) to that 
effect.” i 

My learned brother Gentle, J., has issued such a notice. 

The question therefore is—and it is open to the third 
parties to raise the question—whether the Ist defendant is 
entitled to add them as third parties. The claim of the Ist 
defendant as against Rajarama Sastri is that not only the 
latter must pay the price the Ist defendant paid for the 
purchase of the land from him but also the value of the 
buildings which the Ist defendant has erected thereon. It is 
contended on behalf of the plaintiff and on behalf of Rajarama 
Sastrithat the claim is only in the nature ofa right todamages 
and not a right to indemnity and therefore the third party 
procedure is not applicable. The rules relating to the third 
party procedure are based on English procedure and the deci- 
sions in England which bear on the point may usefully be 
referred to in dealing with the contention of the parties. 
Construing a rule corresponding to r. 1 of O. V-A in 
England, Bowen, one in Birmingham and District Land 
Company v. London and North Western Railway Company1 
observed thus: 

“The rule, when it deals with claims to indemnity, means claims to indem- 
nity as such either atlaw orin equity. In nine cases out of ten aright to 
indemnity, if it exists at all as such, must be created either by express 
contract or by implied contract; by express contract if it is given in terms by 
the contract between the two parties.” ‘ 

The right to indemnity is here given in terms by the sale 
deed in favour of the Ist defendant. Prima facie, therefore, 
there is a right to indemnity against Rajarama Sastri. But 
it is contended that though the term ‘indemnity’ is used, what 
was intended to be expressed by the covenant was only a 





1. (1886) 34 Ch, D. 261 at 274. 
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liability to damages which would arise from the breach of 
covenant for title. No doubt, a covenant for title is not the 
Same as a covenant for indemnity; the measure of damages for 
breach of covenant for title may not strictly be based upon a 


- right to indemnity, but there is nothing to preclude a vendor 


agreeing to indemnify against all loss for defects of title and 
when such a covenant is expressly given, I do not see any 
reason why effect should not be given to it. In this case, in 
addition to the usual covenant for title, there is also a covenant 
for indemnity. Even in cases where damages are claimed on 
the ground of a covenant for title, there seems to be authority 
for permitting a defendant to avail himself of the third party, 
procedure. In Page v. Midland Railway Companyl, a 
purchaser was given relief under a covenant for title upon a 
third party notice in connection with a sale of land. Referring 
to this case, Rowlatt, J., in Marten v. Whale? points out that 
the point that the third party procedure was not applicable was 
not raised and he seems to be of the opinion that a third party, 
procedure would not be applicable to cases of this sort, that is, 
where damages are claimed for breach of covenant for title. In 
Marten v. Whale2, the defendant Whale bought a motor car 
from one Thacker who had no title to it. The true owner 
brought an action against Whale for the detention of the car. 
The defence of Whale was that Thacker was in possession at 
the time and he passed good title to it but in the event of being 
held that he had acquired no title by the purchase, he claimed 
to be entitled to indemnity as against Thacker. Therefore 
Whale served upon Thacker a third party notice under the 


‘rules of the English Procedure (O. 16, r. 48). Rowlatt, J., 


dismissed the notice in the view that no right of indemnity 
within the meaning of the rule would exist unless the remedy 
of the defendant against the third party was the same as that 
of the plaintiff against himself. He observed thus: 

“Even if the measure of the damages is the same, it does not follow that* 
it is an indemnity; and where it is not the same it seems to me impossible that 
it can bean indemnity. Assume that the plaintiff here had succeeded, the 
defendant would have had to give up this chattel, the motor car. He would 
þe entitled to recover against Thacker on his warranty of title the money he 
had thrown away by paying him. But the right to recover that money is not 
a right of indemnity, because the money he paid Thacker is not the same 
thing as the motor car, and it may not represent the motorcar. . . . .It 
seems to me the third party rule is inapplicable to the case of a claim in 
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TEE OYL ang 892 T MUNDER a 


oe or corresponding pag 


2 s : CS in Part No. 19 


ly. THE MADRAS LAW JOURNAL x. 


detinue fora specific chattel. Under those circumstances: it seems to me that 
’ this third party notice was misconceived.” 


_ It may be that in a case of damages for detention of a 
specific chattel the right of the defendant to claim damages 
against his vendor may not’ be strictly viewed as a right to 
indemnity but merely as a right to damages’ for misrepresenta- 
tion that he had authority to sell whereas in fact he had not. 
But I ain unable to see, if there is a contract of indemnity 
either express or implied given by a vendor to his vendee, why 


sucha right of indemnity: would not fall within the terms of 


the rule. I am not able to find any reported decision where 
the test formulated by Rowlatt, J., was applied in construing 
r. 48 of O. 16 of the English Rules of Practice—the rule 


which is now replaced by O. 16-A, r. 1. On the other hand, I 


find that Page v. Midland Railway Company! is. cited by the 
Editors of the Annual Practice, 1938 Edition, in their com- 
mentary on O; 16-A,r. 1 of the Rules of the Supreme Court 
for the following proposition :— 

“Covenantors for title in the usual form could, even under the old r. 48 
be brought in as third parties by their covenantees sued on the basis of a 
defect in title against which the latter had also’ covenanted, although the 
defect was known to such covenantees at the date of their covenant.” 

In a later case, Baxter v. France and others?, where the 
claim was based on a right to indemnity conferred by the 
statute—the Conveyancing and Law of Property Act, 1881, S. 7 
(1)-A—Lord Esher, M.R., wasinclined to the view that if the 
covenantee was claiming the value of the land which he would 
lose in the action, and mesne profits which he may have to pay, 
the third party procedure would be applicable. This also seems 
to have been the view of Lopes, L.J. and Rigby, L.J. But in 
that case they dismissed the third party notice on the ground 
that the purchaser in that case claimed against his own vendor 
not only the price of the land and mesne profits but also the 
value of the buildings which he erected on the land. This 
‘claim according to the view of Lord Esher and the other Lord 
Justices would not bea claim for indemnity within the rules 
but an independent claim for damages, and it ‘would be very 
doubtful whether the indemnity given by the statute would 
cover such a claim; and further Lord Esher observed that 


“where an application to a Judge at Chambers for directions involves the 
trial of such a preliminary question as whether in a case like this, on the true 
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construction of such an enactment as S. 7 of the Conveyancing and Law of 
Property Act, 1881, a claim for indemnity arises, that alone is a sufficient 
ground for refusing to give directions.” 

But in a case where a vendor covenants to indemnify 
against all loss or damage which the vendor might at any time 
sustain, the question would not be whether there is an indem- 
nity at all, but whether the loss in respect whereof the 
covenant is given would include the value for buildings and 
the question would be more ameasure of damages. The object 
of the third party notice as observed by Jessel, M.R., in 
Swansea Shipping Co. v. Duncan! is this: 

“The object of these enactments was to prevent the same question being 
tried twice over, where there is any substantial question common as between 


the plaintiff and the defendant in the action and as between the defendant 
and a third person ;” 


and in such a case, as Jessel, M.R., also observes: 

“The third person is to be cited to take part in the original litigation, and 
so to be bound by the decision on that question once for all.” 

To the similar effect Fry, L.J., in Carshore v, North 

Eastern Railway Co.2, observed: 

“Itis suggested that the plaintiff ought not to be embarrassed by the 
introduction of questions between the defendants and a third party. Possibly 
some delay may be caused by the third party proceedings, but the object of 


the rule is to enable the Court to try once for all an issue of fact in which all 
parties are alike interested.” 


In this case it cannot be doubted that whether the property 
belongs to the trust or to Venkataraghavalu Chetti is a question 
which is common not only between the plaintiff and the Ist 
defendant but also between the Ist defendant and Rajarama 
Sastri and in which allalike are interested, and therefore Raja- 
rama Sastri would bea person who will have to becited to take 
part in the present litigation for the purpose of binding him by the 
decision on the question and preventing the possibility of any 
conflicting decisions in an independent action between the Ist 
defendant arid Rajarama Sastri. It seems to me also that, 
apart from any question of third party procedure, it would be 
open to the Court to make him a proper party under O. 1, r. 10 
for the purpose of completely adjudicating upon the question 
of title to the property in the suit. No doubt, the plaintiff is 
not interested in the question of damages or the extent of the 
liability of Rajarama Sastri to the 1st defendant but all the 
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detinue for a specific chattel. Under those circumstances it seems to me that 
this third party notice was misconceived.” 


It may be that in a case of damages for detention of a 
specific chattel the right of the defendant to claim damages 
against his vendor may not be strictly viewed as a right to 
indemnity but merely as a right to damages for misrepresent’- 
tion that he had authority to sell whereas in fact he had not. 
But I am unable to see, if there is a contract of indemnity 
either express or implied given by a vendor to his vendee, why 
such ‘a right of indemnity would not fall within the terms of 
the rule. Iam not able to find any reported decision where 
the test formulated by Rowlatt, J., was applied in construing 
r. 48 of O. 16 of the English Rules of Practice—the rule 
which is now replaced by O. 16-A, r. 1. On the other hand, I 
find.that Page v. Midland Railway Company} is cited by the 
Editors of the Annual Practice, 1938 Edition, in their com- 
mentary on O. 16-A, r. 1 of the Rules of the Supreme Court 
for the following proposition :— 

“Covenantors for title in the usual form could, even under the old r. 48 
be brought inas third parties by their covenantees sued on the basis of a 
defect in title against: which the latter had also covenanted, although the 
defect was known to such covenantees at the date oftheir covenant.” 

In a later case, Baxter v. France and others?, where the 

„claim was based on a right to indemnity conferred by the 
statute—the Conveyancing and Law of Property Act, 1881, 5.7 
(1)-A—Lord Esher, M.R.,'was inclined to the view that if the 
covenantee was claiming the value of the land which he would 
lose in the action, and mesne profits which he may have to pay, 
the third party procedure would be applicable. This also seems 
to have been the view of Lopes, L.J. and Rigby, L.J. But in 
that case they dismissed the third party notice on the ground 
that the purchaser in that case claimed against his own vendor 
not only the price of the land and mesne profits. but also the 
value of the buildings which he erected on the land. This 
claim according to the view of Lord Esher and the other Lord 
Justices would not be a claim for indemnity within the rules 
but an independent claim for damages, and it would be very 
doubtful whether the indemnity given by the statute would 
cover such a claim; and further Lord Esher observed that 


“where an application to a Judge at Chambers for directions involves the 
trial of such a preliminary question as whether in a case like this, on the true 
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construction of such an enactment as S.7 of the Conveyancing and Law of. 
Property Act, 1881, a claim for indemnity arises, that alone isa sufficient 
ground for refusing to give directions.” 


But in a case where a vendor covenants to indemnify 
against all loss or damage which the vendor might at any time 
sustain, the question would not be whether there is an indem- 
nity at all, but whether the loss in respect whereof the 
covenant is given would include the value for buildings and. 
the question would be more a measure of damages. The object 
of the third party notice as observed by Jessell, M.R., in 
Swansea Shipping Co. v. Duncan? is this: 


“The object of these enactments was to prevent the same question being. 
tried twice over, where there is any substantial question common as between 
the plaintiff and the defendant in the action and as between the defendant: 
and a third person;’ 


and in such a case, as Jessel, M.R., also observes: 
“The third person is to be cited to take part inthe original litigation, and: 
so to be bound by the decision on that question once for all.” 
To the similar effect Fry,. L.J., in Carshore v. North 
Eastern Railway Co.2, observed: 


“It js suggested that the plaintiff ought not to be embarrassed by the 
introduction of questions between the defendants and a third party. Possibly 
some delay may be-caused by the third party proceedings, but the object of 
the rule is to enable the Court to try once for all anissue of fact in which all 
parties are alike interested.” 


In this case it cannot be doubted that whether the property 
belongs to the trust orto Venkataraghavalu Chetti is a question. 
which is common not only between the plaintiff and the Ist 
defendant but also between the Ist defendant and Rajarama 
Sastri and in which ‘all alike are interested, and therefore Raja- 
rama Sastri would be a person who will have to be cited to- 
take part in the present litigation for the purpose of being 
bound in the action and preventing the possibility of any 
conflicting decisions in an independant action between the Ist 
defendant and Rajarama Sastri. It seems to me also that,. 
apart from any question of third party procedure, it would bes 
open to the Court to make him a proper party under O. 1, r. 10: 
for the purpose of completely adjudicating upon the question 
of title to the property in the suit. No doubt, the plaintiff is. 
not interested in the question of damages or the extent of the 


` liability of Rajarama Sastri to the 1st defendant but all the 
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questions between the defendant and Rajarama Sastri need not 
be identical with the questions to be tried between the plaintiff 
and the defendant. It is enough if there is a common question 
to be tried. At the same time it is the duty of the Court to 
see that by the addition of the third party the plaintiff is not 
embarrassed in the trial of questions in which he would have 
no concern. If the adjudication of the question between the 
defendant and the third party would embarrass the plaintiff in 
his trial, the Court generally exercises its discretion by order- 
ing the trial of those issues subsequent to the trial of the 
action. If therefore Rajarama Sastri would, according to 
-dictum of Jessel, M.R., in Swansea Shipping Co. v. Duncant, be 
a proper party to be cited to take part in the litigation 
‘between the plaintiff and the lst defendant, and if the ques- 
tion of liability of Rajarama Sastri to the Ist defendant on 
the covenant for indemnity can be postponed till the trial of 
the action, I do not see any objection to allowing the third 
party notice so far as he is concerned. 

I therefore direct that Rajarama Sastri be added as a 
third party to the action and the Ist defendant is given leave 
to serve a statement of his claim in two weeks from to-day on 
Rajarama Sastri, who will have leave to file an answer thereto 
in two weeks from the date of service of the said statement. 
‘The issues relating to the liability of Rajarama Sastri to the 
Ist defendant should only be adjudicated upon after the trial 
-of the action and so faras the conduct of the defences in 
‘regard to the trial of the issues raised by the plaintiff in the 
action, as between the Ist defendant and Rajarama Sastri is 
-concerned, it should be in the hands of the Ist defendant; but 
the Ist defendant will not be at liberty to enter into any 
‘compromise with the plaintiff without the consent of Rajarama 
Sastri. If Rajarama Sastri has reason to believe that the Ist 
‘defendant is conducting his defence in a manner adverse to his 
interest or is otherwise not properly conducting the defence, 
liberty is reserved to Rajarama Sastri to move the Court for 
directions to enable him to contest the plaintiff’s claim without 
reference to the Ist defendant. 


K.C. . — Application allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADIS: 
PRESENT MR: Justice WADSWORTH. 
Tallapragada Achutharamayya -.. Appellant* (Plaintiff and 


Defendant) 
° v. 
Ayyagari Soorappayya andanother .. "Respondents (Defendant 
—Plaintiff). 


Survey and Boundaries Act (IV of 1897), S. 11—Surve¥ officer’s decision 
Extent and scope of his finding— Question as to adverse possession—Actual 
decision governing factor—Unsuccessful pariy when and how barred from 
instituting subsequent proceedings. 

Accepting the rule laid down by the Full Bench in Muthirulandi Poosart 
vi Sethuram Atyar, (1919) 36 M.L.J. 356: I.L.R. 42 Mad. 425 (F.B.), that the 
survey officer’s decision under S. 11 of the Madras Survey and Boundaries 
Act (IV of 1897) is conclusive as to the rights of parties none the less because 
the unsuccessful party is not ousted from possession, itis apparent that the 
survey officer’s decision can only be final to the extent to which it purports 
to decide the rights of the parties. If it decides. that the unsuccessful 
claimant is out of possession, then it would not be open to that party in the 
absence of a successful suit as contemplated by the Act to contend in subse- 
quent proceedings that the survey officer was wrong and that he was actually 
in’ possession. The survey officer having decided that the unsuccessful 
claimant has no title, it would not be open to that party in subsequent procee- 
dings to contend that he had on that date of the survey officer’s order 
acquired title by adverse possession. But ifthe survey officer merely ona 
consideration of the documentary evidence of ownership gives an adverse 
finding regarding title, there is no reason why that finding should bar the 
unsuccessful claimant from contending in subsequent proceedings that at the 
time of survey officer’s order he had trespassed successfully on the land in 
question and that his unlawful possession continued and was openly hostile 
to the real owner for the period necessary, taking into consideration posses- 
sion anterior to and posterior to the survey officer’s order for, establishing 
title by adverse possession, Similarly if the survey officer goes into the 
facts; finds that the insufficient claimant is in possession but that his posses- 
sion is unlawful and lays down the boundary in accordance with his findings. 
as to title, there is nothing in the survey officer’s order to debar the unsuc- 
cessful party from asserting in a subsequent proceeding that his unlawful: 
and hostile possession recognised to exist in the survey officer’s order con- 
tinued for such a period as to justify the plea of title by adverse possession. 
ina later suit. The governing factor -must be what the survey officer 
actually decided. In the light of the’Full Bench decision the unsuccessful 
claimant cannot go behind that decision but there is no reason why he should 
not in subsequent proceedings put forward any claim which is not inconsistent 


with that decision. 

Ramamurti v. Gajapatiraju, (1932) 64MLJ. 361: I.L. R. 56 Mad. 366 ; 
Azhagaperumal Pillai v. Rasa Pillai, (1931) 62 M.L.J. 399 and Seetharama: 
Raju v, ‘Narayanaraju, A.1.R, 1934 Mad. 685, referred to. 
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Appeals against the decrees’ of the Court of the Subor- 
dinate Judge of Amalapuram in A.S. Nos. 47 and 32 of 1932 in 
A.S. No. 31 of 1932 respectively preferred against the decrees 
of the Court of the District Munsiff of Razole in O.S. Nos. 66 
of 1930 and 154 of 1931 respectively. 


Ch Raghava Rao and S. Rajaraman for Appellant. 
K. Kameswara Rao for Respondents. 
' The Court delivered the following 


JupGMrEnt :—These appeals arise out of a decision of the 
survey officer ünder the Madras Survey and Boundaries Act. 
Second Appeal. No. 537 relates to a suit in which the 
appellant was the plaintiff and sued for possession on the basis 
of a favourable decision of the survey officers; whereas S. A. 
No. 538 relates to O. S. No. 154 in which the respondent who 
was an unsuccessful claimant before the survey officer sued to 
set aside the survey officer’s decision. The decision of the 
survey officer in appeal is contained in Ex. F, dated 31st 
October, 1924. According to the appellant the relevant survey 
notification is Ex. S, dated 22nd November, 1926. But the 
learned Subordinate Judge has accepted the respondent’s con- 
tention that limitation began to run only from a subsequent 
survey notification, Ex. X, dated 21st April, 1931. If this 
contention is wrong, the respondent’s suit O.S. No. 154 is 
clearly time barred with reference to the terms of S. 14 of the 
Madras Survey and Boundaries Act. The learned Subordinate 
Judge gives no reasons for holding that the notification with 
which we are concerned is Ex. X and not Ex. S. The appellant 
adduced in evidence his own application to the survey authori- 
ties for a copy of the final notification relating to the survey of 

_ the village with which we are concerned, in response to which 
application a copy of the notification (Ex. S) was issued to 
him. This notification clearly purports to be a notification 
under S. 13 of the Act that the survey of certain villages 
including the suit village is complete. Ex. X on which the 
respondent relies purports to be a notification that the “survey 
of sub-divisions consequent onthe re-settlement miscellaneous 
inspection” of certain villages including the suit village is 
complete. The learned Munsif points out that there is no 
evidence whatever that the delimitation of the boundaries 
which formed the subject of the complaint to the survey officer 
was part of the post survey operations terminating with Ex. X 
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and not part of the main survey terminating with Ex. S. The 
fact that the survey department itself regarded Ex. S as the 
final notification terminating the survey is shown by the copy 
application. I have myself no doubt that Ex. S is the final 
notification and that Ex. X relates to what is in effect a supple- 
mental survey terminated by a supplemental final notification. 
Except in so far as it relates to boundaries changed -in the 
course-of the supplemental survey, I do not see how Ex. X 
can be taken to extend the time for filing a suit to contest the 
correctness of the boundaries laid down in the main survey 
which had been terminated by the statutory notification of 
1926. It follows that the respondent’s suit O. S. No. 154 of 
1931 was barred by limitation and was rightly dismissed by the 
trial Court. S. A. No. 538 of 1934 must therefore be allowed 
with costs throughout. 


The other appeal—the appeal from the decision in the 
appellant’s suit—raises questions of greater difficulty. Granting 
that the decision of the survey officer finding title to the 
‘disputed land in favour of the plaintiff concludes the question 
of title as on that date, the question remains whether the respon- 
dent can or cannot resist the plaintiff’s suit based on the 
‘survey officer’s order by proving adverse possession. There 
is a definite plea of adverse possession in the respondent’s 
written statement and though no specific issue has been raised, 
the question of possession has been gone into in detail by both 
the Courts and I think the respondent would be entitled to 
tely on his plea, if it could be established by. good evidence. 
Now quite clearly no plea of adverse possession would be of 
any avail unless he could tack on to more recent possession his 
alleged hostile possession anterior to the survey officer’s order. 
Whether this is legally permissible or not, is a question on 
which there has been a good deal of difference of opinion. The 
Full Bench, in the case of Muthirulandi Poosari v. Sethuram 
Aiyar!, held that when there was a dispute about a boundary 
which had been the subject of an order by the survey officer 
-under S. 11 of Act IV of 1897, that order, if not set aside in 
appeal or by a suit as contemplated in the Act, was conclusive 
as to the rights of the parties and none the less so because the 
unsuccessful party who was in possession at the date of the order 





1. (1919) 36 M.L.J. 356: LL.R. 42 Mad, 425 at 430 (F.B.). 
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was not subsequently ousted from possession. Now in the face 
of this decision, it is clearly not open to the respondent who 
was found by the survey officer not to -be entitled to the land 
in dispute, to urge in reply to the plaintiff’s suit based on the 
survey officer’s decision that that decision was wrong. . Conse- 
quently he cannot contend that he had a title, whether dotu- 
mentary or by virtue of adverse possession, at the time when 
the adverse order of the survey officer .was passed. I think 
that it would also follow from the Full Bench decision that if 
the survey officer’s order gave a definite finding that the 
respondent was at the time of his order out of possession and 
that possession lay with the appellant, it would not be open to 
the respondent to urge that the finding is wrong and to base 
a Claim on adverse possession continuing from a time anterior 
to the survey officer’s order. But when the order of the 
survey officer is based on evidence of title and does not purport 
to give a finding regarding actual physical possession at the 
time of the order, or when it finds that the unsuccessful 
claimant was in physical possession but was in possession only 
as a trespasser, can the unsuccessful claimant in a subsequent 
proceeding urge by way of defence that he has acquired title 
by adverse possession tacking together hostile possession 
anterior to and subsequent to the survey officer’s order? On 
this question there is a definite ruling of a Bench of this 
Court in Aghagaperumal Pillai v. Rasa Pillaii to the effect 
that the decision of the survey officer, not purporting to 
record any definite finding or actual possession, does not ipso 
facto dispossess any party nor make any legal break in existing 
possession so as to render ineffective for purposes of limitation 
any adverse possession running atits date. I may point out 
that the head note of this decision leaves out the qualification 
regarding the absence from the survey officer’s decision of any 
adverse finding regarding actual possession. This omission is 
unfortunate and possibly has tended to a misunderstanding of 
the decision itself. Now this decision has been considered in 
two subsequent rulings. The case of Ramamurti v. Gaja- 
patiraju2 is a decision by Wallace, J., in a Letters Patent 
Appeal on a difference of opinion between Waller, J. and 
Krishnan Pandalai, J., of whom the former took the view that 





1, (1931) 62 M.L.J. 399, 
2. (1932) 64 M:L.J. 361 : L,R. 56 Mad. 366. 
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the decision in Azhagaperumal. Pillai v. Rasa Pillait was 
wrong whereas the latter considered that.it was right. 
Wallace, J., dissented from the Bench decision and held that 
it was contrary to. the Full Bench ruling in Muthirulandi 
Pujari v. Sethuramier?, the plain meaning of which was that 
the decision of the survey officer is conclusive on the question 
of possession. This decision has been followed by Butler, J., 
in Seetharama Raju v. Narayana Raju. Now with the greatest 
respect to the learned Judges who decided these cases, it does. 
seem to me that they have overlooked the qualification of the, 
ruling of the Bench in Azhagaperumal Pillai v. Rasa 
Pillaii, with reference to the absence from the survey officer’s. 
decision of any finding regarding actual possession. Accepting 
the rule laid down by the Full Bench that the survey officer’s 
decision is conclusive as to the rights of parties none the less 
because the unsuccessful party is not ousted from possession, 
it seems to me apparent that the survey officer’s decision can 
only be final to the extent to which it purports to decide the 
tights of the parties. If it decides that the unsuccessful 
claimant is out of possession, then in my opinion it would not 
be open to that party, in the absence of a successful suit, as. 
contemplated by the Act, to contend in subsequent proceedings 
that the survey officer was wrong and that he was actually in 
possession. The survey officer having decided that the 
unsuccessful claimant had no title, it would not be open to that 
party in subsequent proceedings to contend that he had on. 
the date of the survey officer’s order acquired title by adverse 
possession. But if the survey officer, merely on a considera- 
tion of the documentary evidence of ownership, gives an 
adverse finding regarding title, I see no reason why that find- 
ing should bar the unsuccessful claimant from contending in. 
subsequent proceedings that at the time of the survey officer’s. 
order he had trespassed successfully on the land in question 
and that his unlawful possession continued and was openly, 
hostile to the real owner for the period necessary, taking into- 
consideration possession anterior to and posterior to the, 
survey officer’s order, for establishing title by adverse posses-- 
sion. Similarly, if the survey officer goes into the facts, finds. 
Sn a nt ae ih 
1. (1931) 62 M.L.J. 399. 


2. (1919) 36 M.L.J. 356: I.L.R.42 Mad. 425 (F.B.). 
3, ALR. 1934 Mad. 685., 
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that the unsuccessful claimant is in possession but that his 
possession is unlawful and lays down the boundary in accord- 
ance with his finding as to title, I see’ nothing in the survey 
officer’s order to debar the unsuccessful party from asserting 
in a subsequent proceeding that his unlawful and hostile 
possession recognised to exist in the survey officer’s order con- 


tinued for sucha period as to justify the plea of title by. 
adverse possession in a later suit. In my mind, the governing’ 


factor must be what the survey officer actually decided. In 
the light of the Full Bench ruling the unsuccessful claimant 


cannot go behind that decision, but I see no reason why he 
should not in subsequent proceedings put forward any claim 


which js not inconsistent with that decision. 


If this view of the law is correct, it follows that it is open. 


to the respondent in the suit brought by the appellant to estab: 
lish title by adverse possession if he can prove continuous pos- 


session both before and after the survey officer’s order for the 


statutory period, always provided that the survey officer’s order 
does not give a definite finding regarding the factum of posses- 
sion at the time of his order which would bar the tacking of 
pre-survey possession which is necessary to complete the full 
period. The original order of the survey officer in this case is 
Ex. D. The finding regarding possession there is that the 
appellant and the respondent had originally a common tenant 
and that it was only after 1918 that it was possible for the res- 
pondent to assert possession adverse to the appellant. There is 
no clear finding one way or the other on the question of who 
was in physical possession at or about the time of the survey 
officer’s order, which is based on documentary title. The order 
in appeal proceeds entirely on the documentary title together 
with evidence of payment of kist and does not refer to physical 
possession at the time of the order in question. I must hold 
that there is nothing in either of these orders to bar the res- 
pondent from contending that he was at that time in actual 
enjoyment of the land ina manner hostile to the appellant. 
Now, the two courts below have differed in their views. 
of the evidence of actual enjoyment of the land. Unfortu- 
nately the learned Subordinate Judge’s finding which would 
ordinarily be binding on me as a finding of fact is vitiated by 
the totally unjustifiable procedure which he has adopted. In 
paragraph 9 of his judgment he states that he made a local 


Achutha- 
ramayya 
v 


Soorap- 
payya. 


Achutha- 
ramayya’ 
OA 
Soorap- 
payya. 


900. THE MADRAS LAW JOURNAL REPORTS. [ 1938. 


inspection in the presence of vakils and parties. That is of 
course a quite unobjectionable procedure; in fact O. 18, 
r. 18, Civil Procedure Code, expressly provides for it. After 
making certain observations, about what he saw, he goes on to 
say: 

“At the time of the local inspection a number of persons on both sides 
flocked there and when I asked them at the request of both sides vakils, every 
one of them including very old persons has stated that it is a joint well and 
that the 1st defendant Soorappayya and other sharers also have been using 
it. There is nota single individual who supported the theory of this plain- 
tiff and that also completely probabilises what is contained in the old docu- 
ments of 1852 Exs. I and II.” 

Then he goes on to make remarks on the inability of the 
plaintiff——-apparently by the well-side still—to answer the 
learned Judge’s questions about the land, the trees and the well. 
Then he sets forth the views of the respondents’ vakil, who is 
described as a gentleman with a lot of experience as to the 
evidentiary value of certain trees and the age thereof and he 
comments on the absence of any explanation either by the 
appellant’s vakil or by the appellant or by his people about this 
important piece of evidence on behalf of the respondent. 


Now it is, I think, unnecessary to quote any authority for 
the view that this is emphatically not the way in which a case 
should be tried and that these are not the materials upon which 
a judgment should be based. When the Judge welcomes the 
presence of crowds of anonymous villagers and indulges in 
informal enquiries amongst the people in those crowds for the 
purpose of obtaining guidance in deciding the rights of the 
parties and treats the result of those enquiries as evidence in 
the case, there is an end of all judicial procedure. A judg- 
ment must be based on evidence which is admissible in law. 
There is no objection to a Judge viewing the place in dispute 
in order to enable him to visualise the locality and to appre- 
ciate the evidence before him. But there is absolutely no 
warrant for the procedure whereby the Judge converts himself 
into an unofficial investigator and inquiries of all and sundry 
regarding their views of the rights of the parties with the 
object of founding a judgment on what he has heard. It is of 
course argued for the respondent that the learned Judge has 
also considered the admissible evidence and that this irregular 
procedure should not be taken to vitiate his judgment. Un- 
fortunately it is not possible to accept that contention. . The 
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learned Judge appears to have attached importance to this well- 
side inquiry, to have formed an opinion as a result of what he 
heard therein and to have considered the admissible evidence in 
the light of the opinion which he had already formed. One 
cannot too strongly deprecate this procedure; and clearly no 
finding of fact based on such materials and achieved by sucha 
procedure can be supported in second appeal. 


In the result therefore Second Appeal No. 537 is allowed 
and the appeal is remanded to ihe lower appellate Court for 
disposal after recording a definite finding on the question whe- 
ther the defendants has established title by adverse possession, 
taking into consideration any evidence which may beavailable 
regarding possession anterior to the survey officer’s order. 
Appeals Nos. 47 and 32 (covered by S. A. No. 537) of 1932 
will accordingly be re-heard by the lower appellate Court. The 
costs of this second appeal will abide by the result. The 
court-fee will be refunded. 


It is pointed out that the plaintiff’s title has been establish- 
ed under the survey order only to the extent of 45 cents and 
that as regards the balance, there is an adverse decision by the 
trial Court against which the appellant preferred an appeal to 
the lower appellate Court. I give no finding one way or other 
as to the rights of the parties in this excess over the 45 cents 
found to be within the appellant’s holding by the survey 
officer. Obviously the legal position regarding this excess area 
is quite different from the position regarding that portion 
which has been included in the appellant’s holding by the 
survey officer’s decision. As to the excess area the plaintiff 
clear! y has to establish his title and the lower appellate Court 
must give a finding thereon. 


Leave to appeal is refused. 


K.C. -= Appeal allowed. 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
for the North-West Frontier Province. ] 
PRESENT:—Lorp WricHt, Lorp Romer, Lorp PORTER, 
Sir SHADI LAL AND SIR Georce RANKIN. 


The Peoples Bank of Northern India, 
Limited (in liquidation) -. Appellants* 
v. . 
Mian Ghulam Jan and another .. Respondents. 


Purdanashin lady—Deed executed by—-Proof of knowledge of act on her 
bart, 

The rule is firmly established that it is incumbent on the Court, when 
dealing with the disposition of her property by a purdanashin woman, to be 
satisfied that the transaction was explained to her and that she knew what 
she was doing. 

Appeal from a judgment and decree of the Court of the 


Judicial Commissioner, North Western Frontier Province. 

A. M. Dunne, K.C. and J. M. Pringle for Appellants. 

J.P. Eddy, K.C. and M. H. Rashid for Respondents. 

22nd July, 1938. Their Lordships’ judgment was 
delivered by : 

Sır Saanri Lar.—The respondent, Mian Ghulam Jan, 
carried on the business of buying and selling carpets at Pesha- 
war;and for the purpose of his business he borrowed money 
from the appellants, the Peoples Bank of India, Limited, on 
what is called “cash credit account.” He got also another 
loan from the bank, for which he executed a promissory note 
on the 29th August, 1930, and pledged his carpets as security 
for the payment of the debt. At the end of April, 1931, his 
liability to the bank amounted to Rs. 3,110-7-9 on the cash 
credit account, and to Rs. 11,740-14-3 on the promissory note 
account. The total sum due by him was Rs. 14,851-6-0. He 
did not discharge his liability, with the result that the creditors 
threatened to bring an action against him to realise the debt 
by selling his carpets. The debtor, however, got a postpone- 
ment of the time for payment, by executing a mortgage-deed 
in favour of the creditors. The mortgage-deed was written 
to secure the payment of the amount due by the debtor on the 
two accounts, and also of Rs. 148-10-0 which was paid to him 
at the time of the transaction in order to make up the round 
sum of Rs. 15,000. The security for the payment of this 


* P, C, Appeal No. 1 of 1938. 22nd July, 1938. 
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‘consolidated sum was a house, which was owned by him and 
his wife Musammat Mohamadi Begum in equal shares. In 
order to make her share of the house liable for the mortgage 
money, she affixed her thumb impression to the mortgage-deed, 
which contained various stipulations, including the promise to 
pay the mortgage money with interest at 9 per cent. per annum 
within one year. It was agreed that the creditors would not 
be entitled to recover the mortgage-debt before the expiry of 
‘one year, but that they could enforce their claim after the 
expiry of the stipulated period in the event of the mortgagors’ 
failure to ‘pay the debt. 

The promise as to the payment within one year was not 
fulfilled by the mortgagors, and the bank consequently brought 
the present action against them to enforce their personal 
liability and also to recover the debt by the sale of the house, 
which was mortgaged as security for it. The Courts in India 
have concurred in granting a decree against the husband, but 
have exempted the wife and her share in the house from 
liability. The decision of the appellate Court has proceeded 
-on the ground that there was no consideration for her promise 
to pay the debt of her husband. : 

There is no evidence to prove that Musammat Mohamadi 
Begum, who was admittedly a purdanashin lady unable to 
read or write, knew or understood the contents of the mort- 
gage-deed which sought to make her share in the house liable 
for the payment of the debt. The endorsement made by the 
Sub-Registrar at the time of the registration of the deed is in 
ambiguous language, and does not show that either he or any 
-other person explained the deed to her. 

The rule is firmly established that it is incumbent on the 
‘Court, when dealing with the disposition of her property by a 
purdanashin woman, to be satisfied that the transaction was 
explained to her and that she knew what she was doing. 

This plea was expressly raised by Musammat Mohamadi 
Begum, but no issue was framed on the subject, except the 
issue as to her executing the deed under the influence of her 
-husband. Their Lordships, upon the record, as it stands, are 
unable to hold that her liability has been established. 

On this view, the question of consideration need not be 
discussed, more particularly, as apart from the deed, there is 
no, evidence to show that it was in response to Musammat 
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"Mohamadi Begum’s ‘request: that the bank stipulated not to 
‘enforce the liability of her husband during the perio’ ot one 
year mentioned in the deed. - -> > 7 

The appeal, therefore, fails, and must be dismissed with 
costs. Their Lordsttips ` will Aubl àdvise His Majesty, 
‘accordingly. 

Solicitors for Aypa: Cardew, Smith and Ross. 

` Solicitors for Respondents : Nehra & Co, 


RGG, 7 o o eee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


’Present:—Mr. JusTIcE VARADACHARIAR AND MR. 
ea PanpRANG Row. 


‘The Secretary of State for India 
4 in Council, represented by the 
Collector of South Arcot .. Petitioner* (Respondent) 
v. 
‘Mask and Company, by Partners, 
„M. Vedachala Mudaliar and ` 
` another .. Respondents (Appellants). 
Civil Procedure Code (V of 1908), S. 109, cls. (a) and (b)~-Dismissal of 


‘suit on a preliminary point by first Court—Appeal to High Court-—Reversat 
of judgment—Remand order—If a final order—S cope of el. (e). 

- Where in a suit the objection was taken that the Court had no jurisdic- 
„tion to entertain the suit on the ground that the suit was barred by the provi- 
“sions of the Sea Customs Act and the trial Court upheld the objection and 


“dismissed the suit on that ground, and an appeal was filed to the High Court 


jagainst.that judgment and the High Court held that the Civil Court was not 
-deprived of jurisdiction in the matter by the provisions of the Sea Customs. 
Act and remanded the suit ‘for trial on the merits, 

Held, an order of the above kind is not a “final order” within the 
‘meaning of S. 109, cls. (a) and (b) and leave cannot be granted under them. 
. But leave could be granted here under cl. (c) as a fit case for appeal as the 
question was pending decision in several other suits and the question of 
‘jurisdiction was a substantial question of law and one of general importance. 
_The circumstance that the respondent will be inconvenienced is no ground: 
“for refusing leave nor can the High Court make any provisions therefor. 


Petition under’S. 109 (c) and O. 45, r. 2, Civil Procedure 


“Code, praying that in the circumstances stated therein the 
‘High Court will be pleased to grant leave to the petitioner-to. 


appeal to His Majesty in Council against the decree of the 


-High Court in A. S..No..179 of 1937 preferred against the 





>. *CM.P.No. 28120f1938. 7 `> > 8th September, 1938, ` 
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‘decree of the: Court.of the Subordinate Judge of Cuddalore in 
O. S. No. 18 of 1934. 


The Advocate-General (Sir A. Krishnaswami Aiyar) fe 
‘Petitioner. 


K. Bhashyam for T. R. Srinivasan for Respondents. . 
The judgment of the Court was delivered by 


Varadachariar, J.—This is an application made on behalf 
of the Secretary of State for India in Council, for leave to 
appeal to His Majesty in Council against the decision of this 
Court in A. S. No. 179 of 1937. That judgment did not 
decide the rights of the parties finally but only remanded the 
suit for trial on the merits. In the Court below, an objection 
had been taken to the jurisdiction of the Court to entertain the 
suit on the ground that the suit was barred by the provisions 
of the Sea Customs Act (vide issue 3). The lower Court 
tried this issue as a preliminary issue and upholding the objec- 
tion dismissed the suit. On appeal by the plaintiff, this Court 
held that the- Civil Court was not deprived of jurisdiction in 
the matter by the provisions of the Sea Customs Act and 
accordingly directed the case to be tried on the merits. 


It has been held that an order of the above kind is not a 
“final order” within the meaning of cls. (a) and (bd) of 
'S. 109, Civil Procedure Code. “The learned Advocate-General 
accordingly relied upon cl. (c) of that section and asked 
us to certify that this is a case fit to be taken in appeal to His 
Majesty’s Privy Council. The amount claimed in the suit is 
more than Rs. 20,000 and the question of jurisdiction decided 
by this Court is a substantial question of law and one of 
general importance. It was however pressed: on us by the 
learned Counsel for the respondents that it would bea hardship 
to his clients to take steps to appear before the Judicial 
Committee at this stage as the matter might. as conveniently be 
carried in appeal to the Privy Council after a final decision of 
‘the case on the merits. If, for any reason, the lower Court 
should decide against the plaintiffs on the merits, an appeal to 
His Majesty in Council by the Secretary of State, might, it 
was pointed out, not be necessary at all. It was also contended 
‘that the respondents ate being kept out of possession of a 
large sum of money and that any further delay in the disposal 


of the suit on the merits would cause great loss. to them. We 
114 
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have carefully considered this aspect of the matter. Before 
coming to a final conclusion, we desired to know whether there 
was any urgency for obtaining an adjudication from the 
Judicial Committee on the question of jurisdiction; and on 
information obtained from the department, the learned 
Advocate-General informed us that this question of jurisdic- 
tion is awaiting decision in eight suits pending in this province 
and that if, in the ordinary course, the Courts in the moffussil 
should follow our decision, it would be necessary for the 
Secretary of State to bring them all in appeal to this Court. It 
was:also represented that there were other claims of the same 
kind in which notice of suit had been given and that some 
litigations were pending in the Courts in other provinces. In 
view of these considerations and having regard to the general 
importance of the question, we have come to the conclusion 
that this is a fit case to be certified under cl. (c) of S. 109, 


-Civil Procedure Code. The question whether any possible 


hardship to the respondents arising from this course can be 
remedied by an appropriate order as to costs must be left to be 
dealt with by their Lordships of the Judicial Committee; we 
have no power to impose any conditions in that behalf. A 
certificate will be granted under cl. (c) of S. 109, Civil 
Procedure Code. _ 

K. C. —— Petition allowed. 


l PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of Sind.] . 
Present :—Lorp ROMER, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


Pestonjee Bhicajee (Firm) | .. Appellants* 
v. ~~ 
Patrick H. Anderson .. Respondent. 


Civil Procedure Code (V of 1908), S. 60 (1) (m)—“Contingent or possible 
right or interest’—Will and codicil of testator—Income of property settled 
on named persons— Gift over of income and property to their children— 
Attachment of contingent interest—Validity. 

The testator by his will directed that the residue of his estate should be 
divided into sixteen shares and he bequeathed three of such shares to his 
nephew 4 and W his wife and their issue. Bya codicil of later date the 
testator revoked his bequest and in lieu thereof directed as follows: “The 
income from these three-sixteenths shall so long as A and W his wife are 


* P, C. Appeal No. 18 of 1938, 27th July, 1938, 
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‘both alive be divided two-thirds.to the wife and one-third to the husband. If 
one of them dies his or her share of the income shall belong to their four 
children or the survivor of them in equal proportions and when the remaining 
parent dies the capital and income shall belong to the children then living in 
‘equal proportions.” After the death of the testator and while both 4 and W 
‘were alive a creditor attached the interest of P one of the sons of A and K 
in the three-sixteenth shares in the testator’s residuary estate. e 

Held, that the interest of P under the codicil was, during the joint lives 
of A and K, unquestionably contingent both as to income and as to corpus 
‘and that it was exempt from attachment under S.60(1) (m) of the Civil 
‘Procedure Code. i 

Decision of the Sind Judicial Commissioner’s Court affirmed. 

Appeal from an order of the Court of the Judicial Com- 
‘missioner, Sind, in its High Court Jurisdiction, dated 28th 
February, 1936 (Rupchand Bilaram and Mehta, A.J.C.C.) 
affirming an order of the same Court in its District Court 


Jurisdiction (Aston, A.J.C.) dated 19th April, 1933. 


L. M. Jopling for Appellants—The intention of S. 60(1) (mm), 
Civil Procedure Code, is to protect from attachment the interest 
‘known as a spes successionis, and the scope of protection offered 
by the sub-section is not to be extended beyond that. Itis sub- 
mitted that there could have been no reason for excluding from 
-attachment an interest like that of the respondent, and that grave 
injustice would result if such protection were indeed afforded. 
‘The language of the sub-section cannot have been intended to 
effect exclusion from attachment of all interests save vested 
interests, and a contingent interest under a will is not, within the 
‘purview of this enactment. Counsel referred to Halsbury’s Laws 
of England, Vol. 15, p. 707 (2nd Edition) for a brief statement of 
the law, and to Meek v. Kettlewelll and In re Parsons?. It is a 
‘rule of construction that words cannot be read as extending the 
-Scope of preceding superior words. (See Craies Statute Law, 
4th Edition, p. 167.) Applying that rule here, the words “mere 
-contingent interest” must connote an interest similar in character 
to ‘a spes successionis, but of inferior value. Counsel referred to 
‘Ram Chandra Tantra Das v. Dharmo Narayan Chuckerbutty3, 
Umes Chunder Sircar v. Mussummat . Zahoor Fatimat and Ma 
«Yait v. Official Assignees. 

(Sir George Rankin referred to Rajendra Narain Singh v. 
“Sunder Bibie.) 

The word “expectancy” is used in England to describe a spes 
successionis, and that cannot be attached. But the respondent’s 





1. (1843) 1 Phillips 1 41 E.R. 662. ` 2. (1890) 45 C.D. 51 at 57. 
3. (1871) 7 Beng.L.R. 341 (F.B.). 
4. (1890) L.R. STA 201 at 210: T.L.R. 18 Cal. 164 (P.C.). 
(1929) 58 M.L.J. 83: L.R. 57 I:A. 10: LL L-R. 8 Rang. 8 (P.C). 
6 (1925) 49 MLJ. 244: LR. 52 LA. 262: LL.R. 47 All, 385 (P.C). 
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interest is not a'“mere expectancy”, and- is one which may bè 


attached. Itis submitted that the distinction to be drawn between 


a spes successionis and a contingent interest is illustrated by S.6 
(1) (a) of the. Transfer of Property Act, 1882, which provides 


that a spes successionis is not transferable at law, whereas a con- 
tingent interest is. ‘ 

F. H.L. Errington for Respondent.—The enit s interest 
in his parents’ shares of the estate, both as to capital ànd income, 
is a contingent interest. That interest was and remains a mere 
contingent interest within the meaning of S.60 (1) (m) of the 
Code. Counsel. referred to S. 61 of the Code, to the position 
under the Code of 1859, and to S. 119 of the Indian Succession 
Act; 1925. 

27th July, 1938. Their Lordships’ judgment was deli- 
vered by ` 

Lorp RomeEr.—By his will dated the 28th paceabes 1926, 
one, John Alexander Anderson, who died in October, 1928, 
directed that the residue of his estate should be divided into 
16 shares, and he bequeathed three of such shares to his 
nephew C. S. Anderson and Winifred, his wife, and their 
issue as therein mentioned. By a codicil dated the 22nd July, 


‘1927, the testator revoked that bequest, and in lieu thereof he 


directed as follows :— 


“ The income from these three-sixteenths shall as long as C..S. Anderson 
and Winifred his wife are both alive be divided, two-thirds to the wife and 
one-third to the husband. If one of them dies his or her share of the income 
shall belong to their four children or the survivors of them in equal propor- 
tions and when the remaining parent dies the capital and income shall belong 
to the children.then living in equal proportions.” 


- The respondent, Patrick’H. Anderson, is one of the four 
children of C. S. Anderson and his wife, and the ‘question to 
be determined upon this appeal is whether, while both C. S. 


‘Anderson and his wife were still living, the interest of the 


respondent in the income and capital of the three-sixteenth 
shares in the testator’s residuary estate was liable to attach, 


ment and sale in view of paragraph (m) of the proviso to 


S. 60 of the Civil Procedure Code, 1908. ‘That section so far 
as relevant is as follows :— 


“60.—(1) The following property is liable to attachment and sale in 
execution of a decree, namely, lands, houses or other buildings, goods, money, 
banknotes, cheques, bills of exchange; hundis, promissory notes, Government 
securities, bonds, or other securities for money, debts, shares in a corporation 
and, save as hereinafter mentioned, all other saleable property, movable or 
immovable belonging to the judgment-debtor, or over which, or the profits of 
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which, he has a disposing power which he may exercise for his own benefit, 
whether the same be held in the name of the judgment- -debtor or by another 
person in trust for him or on his behalf : 


“ Provided that the following ‘particulars shall not be liable to such 
attachment or sale, namely :— ; 


“ (m) an expectancy of succession by sei or other merely: 


contingent or possible right or interest.” 

The circumstances that have given rise to. the appeal are as 
follows. On the 14th January, 1932, the appellants instituted 
in the Court of the Judicial Commissioner of Sind (District 
Court Jurisdiction) a suit against the respondent and others 
claiming a sum of Rs. 1,20,900. On the same day they applied 
to that Court for attachment of (inter alia) the interest of the 
respondent in the income and capital of the three-sixteenth 
shares. This application. was made under O. XXX VIII, 
r.5 of the said Code which provides for conditional attachment 
before judgment of property of a defendant where the Court 
is satisfied that such defendant with intent to obstruct or delay 
the execution of any decree that may be passed against him :— 
(a) is about to dispose of the whole or any part of his pro- 
perty, or (b) is about to remove the whole or any part of his 
property from the local limits of the jurisdiction of the Court. 


The application in due course came before Additional 
Judicial Commissioner Aston. He was satisfied that the 
conditions upon which an attachment could be made under the 
rule had been fulfilled, but he held that the respondent’s 
interest in the three-sixteenth shares was protected from 
attachment by virtue of the proviso to S. 60 (1) of the 
Code. It was, he held, a “merely contingent or possible right 
or interest” within the meaning of paragraph (m) of the 
proviso. The appellants thereupon appealed to the same Court 
(High Court Jurisdiction). The appeal was heard on the 28th 
February, 1936, by Additional Judicial Commissioners Rup- 
chand Bilaram and Dadiba C. Mehta and was dismissed. From 
that dismissal the appellants, having obtained the necessary 
leave, now appeal to His Majesty in Council. 


In their Lordships’ opinion, the decision appealed from 
-was plainly right. The. interest of the respondent under the 
codicil was, during the joint lives.of his father and mother, 
unquestionably contingent, both as to income and as to corpus. 
It was therefore expressly protected from attachment by the 
plain terms of the proviso. unless.there..be given to the words 
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“contingent or possible right-or interest” something other than 
their usual meaning. Varios reasons were advanced by 
Counsel on behalf of the appellants why this should be done.. It’ 
is not, he argued, all contingent interests that are protected but. 
only such interests as are. “merely” contingent. Their Lord- 
ships, however, are unable to distinguish an interest that is 
contingent from one that is merely contingent. Rupchand 
Bilaram and Dadiba C. Mehta, A.J.C.C., said that it wasa 
distinction without a difference, and their Lordships agree with 
them.’ It was then urged that the words “or other merely 
contingent or possible right or interest” should’ be construed as’ 
applying only to such rights or interests as are ejusden generis 
with an expectancy of succession by survivorship, that is, with 
a spes successionis. But in the first place a spes successionis is 
not in strictness a right or interest at all; and though 
their Lordships realize that a spes successionis may not 
inaptly be described as a “possible” right or interest, that is 
to say, as being something that will possibly result-in a 
right or interest being acquired (and the words “or other” 
in the present case seem to suggest that this was the view. 
of the framers of the Code), their Lordships are unable. to 
conceive of any genus of “right or interest” that will 
include the species “spes successionis’ but exclude the species 
“contingent right or interest”. For the ejusden generis argu- 
ment is based upon the hypothesis that a “spes successionis” is 
not a genus by itself but is a species of some larger genus. 
Reliance was also.placed by.the appellants upon the principle 
enunciated in “Craies Statute Law” at p. 167 in these words: 


“Tt has always been held that general words following particular words. 
will not include anything of a class superior to that to which the particular 


words belong.” 
Their Lordships do not desire to throw any doubt upon this 


principle. They fail, however, to see how it is applicable to: 
the present case, for they see no way of .determining the 
respective claims to superiority or precendency of a spes 
successionis and a contingent interest. If value is to be the 
criterion, the hope of the only child of a -millionaire of 
succeeding to his father’s fortune may properly be ranked 
before his prospect of attaining a vested interest in a contin- 
gent legacy of £50.. If on the other hand precedence is to be 
awarded according to theory of probabilities his chance of 
getting something in the former case may be greater than his | 
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chance in the latter. It would depend upon the nature of the 


contingency. Their Lordships are unable’to get any assist-- 


ance from the principle in question. 


It was further urged on. behalf of the appellants that 
there can be no ‘intelligible reason for protecting contingent 
interests from attachment, when, as is admittedly the case, 
vested interests that are liable to be divested get no such 
protection. But, even assuming this to be true, it affords no 
justification for refusing to give effect to the plainly expressed 
intention of the legislature. Finally, the appellants sought to 
get some support for their contention from the fact that a 
contingent interest is transferable at law, whereas in view of 
the provisions of S. 6 (1) (a) of the Transfer of Pro- 


perty Act, 1882, a spes successionis is not. This fact, they con- 


tended, afforded a reason for construing the words of S. 60 
(1) (m) of the Code of Civil Procedure as including nothing 
beyond what is described inS. 6 (a) ofthe Transfer of Property 
Act, namely: “the chance of an heir-apparent succeeding to an 
estate, the chance of a relative obtaining a legacy on the death 
of a kinsman, or any other mere possibility of a like nature.” 
In their Lordships’ opinion this contention is wholly unten- 
able. The fact that a contingent interest can be made the sub- 
ject of a voluntary transfer affords no reason whatever for 
supposing that the Legislature must have intended such an in- 
terest to be made the subject of a forced sale in attachment 
proceedings. Additional Judicial Commissioners Rupchand 
- Bilaram and Dadiba C. Mehta in course of their judgment in 
the present case said this: 


$.6 (a) of the Transfer of Property Act and S. 60, cl. (m) of the 
Civil Procedure Code are differently worded and perhaps for very good 
reasons . 


It appears that from the earliest times forced sales of interests in pro- 
perties which are not vested in the debtors or which are indefinite have not 
been countenanced. 

And later on they referred to the mischief that was 
intended to be checked by preventing attachment of indefinite 
rights although such rights were assignable by acts of parties. 


With these observations their Lordships find themselves 
in complete agreement. 


In the result their Lordships are unable to find any good 


reason for declining to give effect to the plain words of S. 60 
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(1) (m). -They will therefore humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondent: Rose, Johnson & Hicks. 

R. C. C. ee Appeal dismissed. 
B. V. V. : 


Q 


N PRIVY COUNCIL. 
[On appeal from the Chief Court of Oddh àt Lucknow.] 


PRESENT :—LorD Romer, SIR SAADI LAL AND SIR GEORGE 
RANKIN, 


Rani Huzur Ara Begam and another _- ,.. Appellants* 
v l 
The Deputy Commissioner, Gonda, in charge 
of the Court of Wards, Utraula Estate 
and others ; .. Respondents. - 


Custom—Succession—Taluqdari estate—Customary devolution of estate 
upon single heir—Non-taluqdari property belonging to same family—Pre- 
sumption as to general rule of succession being applicable. 

_ i immovable property forming part of a taluqa is governed by the 
custom of single heir succession, there is no prima facie reason why 
immovable property not comprised in the taluga should follow a different 
rule. It must indeed be taken asa settled rule that, whereas the entry of a 
taluqdar in list 2 prepared under S. 8 of the Oudh Estates Act, 1869, of the 
talugdars whose estate according to the custom of the family ordinarily | 
descends upon a single heir, is conclusive evidence that his taluga is governed 
by the rule of devolution upon a single heir, it raises alsoa presumption, 
which may be rebutted by evidence proving a different rule, that the family 
custom applying to a taluga governs also the succession to non-taluqdari 
immovable property. The above principle is appliceale also to movable non- 
talugdari property. 

The object of S. 7 of the Oudh Estates Act of 1859 is to enable the 
taluqdar to ensure that heirlooms mentioned in the inventory made by him 
under the section’ shall pass along with the estate in all circumstances; but it 
does not warrant the inference that the legislature intended that the descent 
of movable property, for which no inventory was made, should be governed 
by the ordinary law. 
> Consolidated appeals from a judgment and: decrees dated, 
21st April, 1936, of the Chief Court of Oudh at Lucknow 
(King and Zia-ul-Hasan, JJ.) reversing a decision of the same . 
Court in its original civil jurisdiction. 


J: P. Eddy, K.C. and. M. H. Rashidifor Appellants.-~This 
case depends on the interpretation put on Murtaze Husain Khan 





*'P. C, Appeal No. 61 of 1937. 22nd July, 1938. 
“Oudh Appeals Nos: 13, 14, 15 and 16 of 1936. `` * 
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v. Mahomed Yasin: Ali Khani, as to-which it was pointed out in 
Rani Jagadamba Kumari v, Wazir Nardin Singh? that it dealt with 
immovable property. It is submitted that the Chief Court mis- 
understood the effect of. Murtaza’s casel, S.2o0f the Act of 1869, 
in defining an estate, is dealing with immovable property. S.7 is 
important as showihg that, if, ati estate consists also of movable 
property, for example, money, “certain specified procedure has to be 
followed if that money is to devolve with the rest of the estate. 

Counsel referred to the circumstances in which the Act of 1869. 
was passed, and submitted that it was only intended to deal ve 
immovable property. 

. (Sir Shadi Lal—The provisions of S. 7 RN in the case of 
persons whose estate is not subject to succession by a single heir. 
Do they also operate in the case E persons in Lists I and II under 
the Act?) 

The section applies in the ease of all taluqdars. 

(Lord Romer.—Assuming that’ the Act does not deal with 
movable property, is there not a presumption, the judgment-creditor 
being in List II, that his movable property devolves i in the same 
way as his immovable?) 

. The Act abrogates the. ordinary law, so that there is, it is 
submitted, no such presumption. 


- (Lord Romer——It may be a case not of f abrogating law but of 
recognising a custom.) . 

Tt is submitted that the terms of s. 7 are inconsistent with the 
suggested presumption. Counsel referred to Maharajah Pertab 
Narain Singh v. Maharanee Subhao Kooer8. The ordinary law is 
that a custom must be proved, . which -has not happened here. 
Counsel referred to Murtaza’s case, Rani Jagadamba Kumari v. 
Wazir Narain Singh2, Shiba Prasad Singh v, Rani Prayag Kumari 
Debis, Mohammad Sadiq Ali Khan v. Fakhr Jahan Begams and 
Zarif-wn- -nisa v. Shafig-uz-zaman Khans. 

(Si ir George Rankin referred to the special custom, for 
example, of excluding females—M usammat Parbati Kunwar Vs 
Rani .Chandarpal Kunwar’). 


The custom’ rélied on must Be proved. See Zarif-un-nisa’s 
cases, ; 


© L (1916) 31 M.L.J. 804: L.R. 43 I.A. 269: LL.R. 38 All. 552 (P.C). 
2° (1922) 44 M.L.J. 503: L.R. 50 LA. 1 at 9: LL.R. 2 Pat, 319 (P.C). 
3. (1877) L.R. 4 I.A. 228 at 246: LL.R. 3 Cal. 626 (P.C.). 

4, (1932) 63 M.L.J. 196: L.R. 59 I.A, 33l'at 345, 347, 352 and 353: 

LL.R. 59 Cal. 1399 (P.C). 
5, (1931) 62 M.L.J.320: L.R. 59-1.A.1: LLR. 6 Luck. 556 (P.C). 
6. (1928) L.R: 55 T.A. 303: LL.R. 3 Luċk. 372'(P.C.), 
7. (1909) 19 M.L.J. 605: L.R. 361A. 125: LLR. 3I All: 457 (P.C). ` 
115 
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(Sir George Rankin—The entry in List II means that there 
is a single heir custom dating from earlier than 1856. That is the 
custom to be considered here.) F 

In the absence of express language to that effect,. Parliament. 
must not be taken as intending to abrogate the ordinary law; refers 
to Halsbury’s Laws of England, Vol. 27, p. 148, para. 278. The 
present Act would have said so if it had been contemplated that 
movables should follow the special rule of descent prescribed 
under List II. 

Cyril Radcliffe, K.C., W. Wallach and Charles Russel for 
lst Respondent.—It is submitted that Murtaza’s caselis conclusive 
of the present. It is indisputable that the taluqdari estate devolved’ 
by custom on a single heir, and Mahomedan Law makes no 
distinction between movables and immovables except in certain. 
cases. There is a presumption that movables follow the rule of 
succession governing immovables. If there is no distinction 
between the two kinds of property, Murtaza’s case1 covers both: 
movable and immovable property. In its application to movables,. 
that case covers this. . Admittedly Murtaza’s casel has since beer 
referred to as dealing with immovable property. But reference to- 
the record in that case shows that it. referred also to movables.. 
Shiba Prasad S ingh’s' case? has nothing to do with custom, which 
was neither alleged nor proved. It merely says that a man may 
by his own act incorporate immovable property with his impartible- 
estate, and the question there was whether that had been done. It 
is always a question of evidence what the custom is. Here List IT 
is the necessary evidence, and from that arises the presumption. 

(Sir Shadi Lal referred to S. 32-A of the Act ôf 1869, which: 
deals with other non-taluqdari property, as throwing possible doubt 
on the presumption.) 

Counsel referred to Raja Mohan v. Nisar Ahmad Khan3. The- 
power given by S. 7 of the Act to regulate the devolution of 
certain property has nothing to do with what is the custom. It 
makes the property so dealt with inalienable, but does not deal’ 
with all movable property, 

L. P. E. Pugh, K.C., S. Hyam and Siraj Husain for 2nd 
Respondent.—Counsel referred to Thakur Ishri Singh v. Baldeo™ 
Singh4. It is important to note whether the taluqdar isa Hindu 
ora Mahomedan. Decisions on Hindu impartible estates are not 
applicable here. For example, in Shiba Prasad Singh’s case?,. 


1. (1916) 31 M.L.J. 804: L.R. 43 LA. 269: LL.R. 38 All, 552 (P.C.). 
2, (1932) 63 M.L.J. 196: L.R. 59 I:A. 331 at 345, 347, 352 and 353: 
LL.R. 59 Cal. 1399 (P.C.). 
3, (1933) 64 M.L.J. 455: L.R. 60 LA. 103at 115: LR, 8 Luck. 65 (P,C.). 
"4, (1884) L.R. 11 LA. 135: LL.R. 10 Cal, 792 (P.C.). 
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there was a Hindu impartible ‘estate in respect of which the rule 
of primogeniture obtained. A claim that all the property passed 
in the same way failed. Counsel referred to Nawab Ibrahim Ali 
Khan v. Nawab Muhammad Ahsan Ullah Khani. Once the rule 
of single heir devolution is established with regard to taluqdari 
property, it applies. to all the property in the estate, whether 
Hindu or not. The effect of the decisions is that once a property 
is included in List IT under the Act the presumption contended 
for arises. Counsel referred to Nerindar Bahadur Singh v. Achal 
Ram?. 

C. Sidney Smith for 3rd Respondent.—Counsel referred to 
Hakim Khan v. Gool Khans, Zarif-un-nisa’s cases, Janki Pershad 
Singh v. Dwarka Pershad Singh and Rajindra Bahadur Singh v. 
Rani Raghubans Kunwarê. 

Eddy, K.C., replied. . 

22nd July, 1938. Their Lordships’ judgment was deli- 
vered by 

Sir SHapi Lat.—Raja Mohammad Mumtaz Ali Khin, 
taluqdar of the Utraula Estate in the district of Gonda of the 
Oudh Province, obtained, on the 22nd April, 1930, against 
Raja Saadat Ali Khan, taluqdar of the Nanpara Estate, two 
decrees for the recovery of certain sums of money. These 
decrees were based upon an award made by the Commissioner 
of Lucknow Division on the 8th April, 1930. The award, 
after finding the amounts of money due to the taluqdar of 
Utraula, concluded as follows :— 

“The payment of the annuity to the Raja of Utraula will cease on his 
death. But should his death occur'before the liquidation of the arrears 
amounting to Rs. 2,09,919, payment of these arrears will be completed to his 
heirs.” 

Raja Mohammad Mumtaz Ali Khan died on the 4th 
March, 1934, leaving him surviving four persons who were 
his heirs under the Mohammadan law;—namely, his widow, 
Rani Huzur Ara Begam, his minor daughter, Rajkumari Fatma 
Begam, and two minor sons, Raja Mohammad Mustafa Ali 
Khan and Iqbal Ali Khan. 

On the 18th September, 1934, the widow, Rani Huzur 
Ara Begam, on behalf of herself and as guardian of her 
daughter, filed in the Chief Court of Oudh two applications 





1. (1911) 2 MLJ. 478: L.R. 39 I.A. 85: LLR. 39 Cal. g} P.C»). 
2. (189 3) LR. DEA: LL.R. 20 Cal. 649. P.C.). 
3. (1882) I.L.R. 8 Cal. 826 at 830. 
L.R. 55 LA. 303: LL.R. 3 Luc k. 372 (P.C.). 
5. (1913) 25 M.L.J. 34: T.R. 40 LA, 170: LL.R. 35 All. 391 (P.C), 
(1918) L.R. 45 LA. 134: LL.R. 40 All. 470 (P.C). ° 
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fòr execution of the two decrees. The total amount for 
which execution was sought was Rs. 1,85,925-2-8 with reference 
to one decree, and Rs. 11,43,227-5-4 with reference to the 
other decree. The applications expressly stated that they 
were made by the widow in her personal capacity and as 
guardian of her minor daughter, and also for the benefit of the 
two minor sons. 

The judgment-debtor challenged the right of the widow 
to execute the decrees obtained by her husband. Her right 
was disputed also by. the Deputy Commissioner of Gonda who, 
as the representative of the Court of Wards, was in charge of 
the persons and properties of the two minor sons. He asserted 
that, under the law and the family custom of single heir 
succession, the estate of Raja Mohammad Mumtaz Ali Khan, 
including his rights under the decrees, devolved on his elder 
son Raja Mohammad Mustafa Ali Khan alone; and that 
neither the widow nor his other children were entitled to 
succeed to any portion of his estate. He accordingly denied 
the right of the applicant to execute the decrees. 


Now, the taluqdar of the Utraula Estate is named in list 2 
of the taluqdars prepared under S. 8 of the Oudh Estates 
Act, I of 1869, whose estate, according to the custom of the 
family on or before the 13th day of February, 1856, ordinarily 
devolved upon a single heir; S. 10 of the statute provides 
that the Court shall take judicial notice of the list and regard 
as conclusive the fact that the person named therein is such 
taluqdar. In other words, there was a pre-existing custom 
attaching to the estate on which its inclusion in list 2 was based. 
There is, therefore, an irrebuttable presumption in favour of 
the existence of the custom of the family by which the estate 
devolves on a single heir, but the provision as to the conclu- 
siveness of the custom is confined to the estate coming within 
the ambit of the statute. It does not apply to any property 
which is not comprised in the estate or taluqa. What is the 
tule which governs succession to non-taluqdari property? If 
immovable property forming part of the taluga is governed 
by the custom of single heir succession, there is no prima facie 
reason why immovable property, which is not comprised in 
the taluga, should follow a different rule. 

Indeed, it has been decided by this Board that there is a 
presumption that the rule as to succession toa taluqa governs 
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also the’ succession to non-taluqdari immovable property; 
Murtaza Husain Khan v. Mahomed Yasin Ali Kham: 
It must, therefore, be taken as a settled rule that, where- 
as the entry of a taluqdar in list 2 is conclusive evidence that 
his taluqa is governed by the rule of devolution on a single 
heir, it raises also a presumption that the family custom 
applying to a taluqa governs also the succession to non- 
taluqdari immovable property. The only difference is that, 
while in the case of taluqdari estate there is an irrebuttable 
presumption in favour of the rule of devolution on a single 
heir, the presumption in the case of non-taluqdari immovable 
property may be rebutted by evidence proving a different rule. 


The question then arises whether there is any other rule in 
the matter of succession to the non-taluqdari movable pro- 
perty left by the taluqdar. As obseryea in Thakur Ishri pie 
v. Baldeo Singh®:. : 

“their Lordships consider that the: District Judge in this case is quite 
right when he argues from the law relating to, thé taluka to the law relating 
to all other family property, and says there is a presumption from the actual 
decisions relating to the taluka that the family property followed the same 
law, or rather, as he puts it accurately, there is no evidence to show that the 
other family property followed a line of devoluto different from that of the 
taluka.” 

Their Lordships’ attention has been invited to S. 7 of the 
Act, which provides that if a taluqdar or grantee desires that 
any elephants, jewels, arms or other articles of movable pro- 
perty belonging to him should devolve along with his estate, he 
should make an inventory thereof and deposit it in the office of 
the Deputy Commissioner of:the district wherein his estate’ is 
situated. Thereupon the articles mentioned in the inventory 
shall be enjoyed. and used by the person who under, or by 
virtue of, the Act may be in actual possession of the estate. 


It is argued that the necessity for making this’ special 
provision for the devolution of heirlooms mentioned in the 
inventory arose because the legislature contemplated that 
movable property of a taluqdar would devolve, not on a 
single heir along with the estate, but upon the persons who 
might be his heirs under the ordinary law. Their Lordships 
think that the object of the section was to enable the taluqdar 





1. (1916) 31 M.L.J. 804: L.R. 43 LA. 269: T.L.R. 38 All, 552 (P.C.). 
2. (1884) L.R. 11 LA. 135 at 148: LL.R. 10.Cal. 792 (P.C.).. > 
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to ensure that the heirlooms mentioned in the inventory should 
pass along with the estate in all circumstances, but it does not 
warrant the inference that the legislature intended that the 
descent of movable property, for which no inventory was 
made, should be governed by the ordinary law. 

The result is that the non-taluqdari property, immovable 
as well as movable, is governed by the custom applicable to 
the taluqa, as there is no evidence to prove a custom to the 
contrary. The judgment of the Court of Appeal, dissenting 
from that of the single Judge, of the Chief Court of Oudh, 
must, therefore, be affirmed. Their Lordships will accordingly 
humbly advise His Majesty that these consolidated appeals 
should be dismissed with costs to be paid to the respondent the 
Deputy Commissioner as representing the elder son, Raja 
Mustapha Ali Khan, the owner of the Utraula estate. 

Solicitors for Appellants: Nehra & Co. 

Solicitors for Respondents: Solicitor, India Office, Barrow, 
Rogers, Nevill and Hy. S. L. Polak & Co. 

R. C. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE STODART. 
P. R. Govindaswami Naicker: .. Petitioner* (Appellant in 
C. M. A. No. 261 of 
1938 on the file of the 
High Court) 





U. 
C. Javanmull Sowcar and another .. Respondents (Respondent 
in do.). 

Madras Agriculturists Relief Act (1V of 1938), S.7—Scaling down of 
debt—Morigage-debt—Exercise of power of sale under S.69, Transfer of 
Property Act, 1882—Failure of creditor to scale down debt—Suit for injunc- 
tion to prevent sale—Maintainability. 

Where the creditor in exercise of his power of sale under S. 69 of the 
Transfer of Property Act, 1882, was about to recover by sale of the debtor’$S 
property mortgaged to him the full amount of the debt, that is to say, without 
deducting the amount by which it had become reduced by the operation of 
the Madras Agriculturists Relief Act, 1938, and the debtor thereupon sued 
for an injunction to prevent the creditor from proceeding with the sale, 

Held, that the suif was competent and that as the sale was imminent the 
Court might properly grant an interim injunction. It is no answer in such a 
case to say that under S. 69 of the Transfer of Property Act the debtor will 





* C, M. P. No. 2464 of 1938. : . 21st May, 1938. 
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ibe entitled to recover damages if the mortgagee exercised his power of sale 
in an improper or irregular manner. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a temporary injunction restraining the respondents herein their 
-auctioneers or other agents from selling the suit houses, namely, 
superstructures Nos. 6/78, 27/78 and 28/78, Pedariar Koil 
Street, George Town, Madras, under the power of sale pending 
appeal against Order No. 261 of 1938 preferred to the High 
‘Court against the order of the Additional City Civil Judge of 
the City Civil Court, Madras, dated the 12th day of May, 1938 
and made in C. M. P. No. 1488 of 1938 in Original Suit 
No. 815 of 1938. 


K. Subba Rao for Petitioner. 

V. S. Arunachalam for Respondents. 

The Court made the following 

ORDER.—The petition in my opinion must be allowed. 

The first two grounds have been, I think, properly rejected 
“by the learned Judge. 

l But the third ground has in my opinion been wrongly 
rejected. 

I assume that the debtor is an agriculturist though in his 
-plaint barring the simple statement that he is one, there are no 
-averments in support of that statement. 

On this assumption however the Madras Agriculturists 
Relief Act applies to this debt and the debt, by the operation 
-of that Act, becomes reduced. 

Under S. 7 of the Act no sum in excess of the reduced 
amount is recoverable from any land belonging to the debtor. 

Under S. 69 of the Transfer of Property Act the creditor 
‘is ‘now about to recover by sale of the debtor’s property 
mortgaged to him the full amount of the debt, that is to say, 
-without deducting the amount by which it’has become reduced 
by the operation of the Agriculturists Relief Act. 

The suit is for an injunction to prevent him from jg 
‘so. I think such a suit lies and that since the sale is imminent 
an interim injunction might appropriately be granted. I do 
‘not think it is any answer to say that under the provision of 
"S. 69 of the Transfer of Property Act the petitioner will be 
-entitled to recover damages if the mortgagee exercises his 
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power of sale in an improper or irregular manner. The suit 
simply is to prevent the mortgagee from doing what he is not 
entitled to do, namely, to bring the property to sale for more 
than is due on the mortgage, That is an act which will cause 
loss to the mortgagor for it deprives him of the opportunity, 
to redeem on payment of the amount properly due. It is an 
act therefore which can be prohibited by injunction. 


In the result the Civil Miscellaneous Appeal is admitted. 
Meanwhile the sale must not be held. 


Civil Miscellaneous Petition is allowed with costs. 
B. V. V. wee peaa Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Burn. 


P. R. Govindaswami Naicker | .. Appellant* (Plaintiff) 
v. ; 
C. Javanmull Sowcar and another .. Respondents ( Respon- 
dents 1 and 2). 
Madras Agriculturists Relief Act (IV of 1938), S.7—Scaling down of 


debt—Duty of creditor—Power of sale under S.69, Transfer of Property Act, 
1882—Failure to scale down debt of agriculturist—Injunction to restrain sale. 


There is nothing in S. 7° -of the Madras Agriculturists Relief Act, 1938, 
that indicates that the scaling down must necessarily be theact ofa Court. 
It appears to be implied that after the passing of the Act it is the duty of the 
creditor to scale down the amounts due to him by his debtors. And it will 
only be in cases in which the creditor does not scale down the amounts due to 
him that the intervention of the Court will be necessary. 

Where the plaintiff who’ claimed to be an “agriculturist” within the 
meaning of Madras Act IV of 1938 sued for an injunction restraining the 
defendant-mortgagee from exercising his power of sale under S. 69 of the 
Transfer of Property Act and it appeared that ne mortgagee had not scaled 
down the debt, 


Held, that it was a proper case for granting an injunction as the debt 
would have to be scaled down if he wasan “agriculturist” and it was no 
answer to the plaintiff’s claim that under S. 69 of the Transfer of Property. 
Act he could recover damages if the mortgagee exercised his power of sale 
in an improper or irregular manner. 


Appeal against the order of the Additional City Civil 
Judge of the City Civil Court, Madras, dated 12th May, 1938. 
and made in C. M. P. No. 1488 of 1938 in O. S. No. 815. 
of 1938. l 

S.. Krishnamachariar and K. Subba Rao for Appellant. 

V. S. Arunachalam for Respondents. 





atmena 


* A, A. O. No. 261 of 1938. . | 16th August, 1938. 
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‘The Court delivered the following 

JupcmMent.—This is an appeal from the order of the 
learned Additional Judge of the City Civil Court, Madras, in 
C. M. P. No. 1488 of 1938, dated the 12th May, 1938, in 
which he refused to issue a temporary injunction under O. 39, 
r. l of thetCivil Procedure Code. i 

The plaintiff in the suit O. S. No. 815 of 1938 prayed for 
a permanent injunction restraining the first defendant from 
exercising his power of selling out of Court three houses situat- 
ed in the City of Madras. The three houses together with an 
oil engine, it is alleged, had been mortgaged in the first 
instance to the second defendant in 1934. The first defendant 
is a subsequent mortgagee whose deed was executed by the 
plaintiff on 28th January, 1935. It is not disputed that the deed 
gives first defendant power of sale without the intervention of 
Court and therefore under S. 69 (i) (c) of the Transfer of 
Property Act, the first defendant has power to sell the mortgage 
property out of Court. The plaintiff’s case is that he is an 
“ agriculturist ’ and that under S. 7 of the Madras Act IV of 
1938, he is entitled to have his debt to the first defendant 
scaled down in accordance with the provision of the Act. His 
contention is that a sale out of Court for an amount in excess 
of what would be due from him to the first defendant after 
stich scaling down is an injury which the first defendant should 
be prevented from inflicting uponhim by means of a permanent 
injunction. The learned Judge of the City Civil Court 
considers that this point does not arise at the present stage. 
He thinks it will only arise after the property has been sold 
and that the plaintiff will have a remedy in damages under 
S. 69 (3) of the Transfer of Property Act. I agree with my 
learned brother Stodart, J., who expressed the opinion in his 
order on C.M.P. No. 2464 of 1938* that it is no answer to say 
that under S. 69 of the Transfer of Property Act, the peti- 
tioner will be entitled to recover damages if the mortgagee 
exercises his power of sale in an improper or irregular manner. 
S. 7 of the Madras Act IV of 1938 expressly says: 


“Notwithstanding any law, custom, contract or decree of Court to the 
contrary all debts payable by an agriculturist at the commencement of this 
Act shall be scaled down in accordance with the provisions of this Chapter.” 

It goes on to say: 


* The case is reported in Govindaswami Naicker v. Javanmull Sowcar, 
(1938) 2.M.L.J. 918. 
116 
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“No sum in excess of the amount as so scaled down shall be recoverable 
from him or from any land or interest in land belonging to him.” 

There is nothing in this section that indicates that the 
scaling down must necessarily be the act of a Court. It 
appears to me to be implied that after the passing of this Act, 
it ,is the duty of the creditor to scale down the amounts due to 
him by his debtors. It will only be in case in which the 
creditor does not scale down his claim in accordance with the. 
provisions of the Act that the intervention of the Court will be 
necessary. It is not alleged on behalf of the respondent that 
he has made any scaling down. I understand that he does not 
admit that the plaintiff is an “agriculturist’” and so entitled to 
the benefit of Madras Act IV of 1938. It is clear however that 
if the plaintiff is an “agriculturist” the amount due from him 
to the first defendant will have to be scaled down in accordance 
with Chapter 2 of the Madras Act IV of 1938. And it is 
obvious as my learned brother has already held in the order 
referred to that the action of the creditor in bringing the 
debtor’s property to sale for a sum in excess of the amount so 
scaled down is prima facie an injury. Iam told by learned 
Counsel for the respondent that the respondent offered to post- 
pone the auction if the plaintiff deposited in Court the amount ` 
of principal due under the mortgage bond. The plaintiff, it is 
said, refused to accept this offer. On the other hand I am 
informed by learned Counsel for the appellant that the amount 
of the principal is one of the main questions in dispute between 
these two parties. The plaintiff allege that though the bond 
recites a principal amount as Rs. 800, he actually received only 
Rs. 400, less a considerable sum deducted as advance interest. 
The learned Counsel for the appellant says that he offered to 
deposit Rs. 400 which according to him was the real amount 
of principal advanced by the respondent. 

It is clear to me there is a case to be tried and therefore I 
think this isa case in which an injunction should issue, But, 
it should be on condition that the plaintiff deposits the amount 
of Rs. 400 in the lower Court within a reasonable time. 
Learned Counsel on both sides are not agreed as to what is 
reasonable time and I shall therefore fix four weeks. This 
appeal is accordingly allowed and the order of the Court will 
be that an injunction do issue restraining the first defendant 
from exercising his power of bringing the hypotheca to sale 
out of Court pending disposal of O.S. No. 815 of 1938 on the 
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file of the City Civil Court. It is further ordered that if the 
plaintiff fails to deposit in the City Civil Court the sum of 
Rs. 400 towards the amount due to the first defendant the 
temporary injunction will be cancelled forthwith. The appel- 
lant will be entitled to his costs of this appeal from the 
respondent and the respondent will be permitted to withdraw 
the money from the City Civil Court, if deposited, on 
furnishing security to the satisfaction of that Court. 
B.V.V. Seer Appeal allowed. 
IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT MR. JUSTICE WADSWORTH. 
Gangamma alias Chinnakempammal .. Plaintaff* 


v. 
Cuddapah Kuppammal and others .. Defendants. 


Custom—Dancing girl—Adoption of girl—Legal conseguences—Coparce- 
nary if constituted-—Right of adopted daughter to claim partition—Formalities 
for adoption—Adoption of two persons—Validity—Adoption effected for 
purposes of prostitution—Effect. 

The practice of adoption among devadasis in Madras has nothing to do 
with religious benefit but is purely a custom arising out of the natural desire 
of the women of that class to have a daughter. In such cases the adopted 
-daughter inherits to her adoptive mother but it cannot be said that a copar- 
cenary such as that recognised by the Hindu Law exists between the mother 
and the daughter, and the daughter cannot claim a share by partition of the 
Property possessed by the adoptive mother onthe ground ‘that it is joint 
family property. 

Chalakonda Alasani v. Chalakonda Ratnachalam, (1864) 2 M.H.C.R. 56; 
Kamakshi v. Nagarathnam, (1870) 5 M.H.C.R. 161; Boologam v. Swornem, 
(1881) LL.R, 4 Mad. 330; Mathura Naikin v. Esu Naikin, (1880) I.L.R.4 
Bom. 545; Guddati Reddi v. Ganapathi, (1912) 23 M.L.J. 493 and Kokilambal 
v. Sundarammal, (1924) 21 L.W., 259, considered. 

No particular ceremony is necessary for an adoption by a devadasi and 
there is no legal objection to the adoption of two daughters by a dancing girl 
Provided that such a practice is sanctioned by the custom of the community. 

The adoption of a minor by a dancing girl for purposes of prostitution 
ds not really an adoption at all, itisa mere use of certain forms and will 
‘confer no status on the person adopted. 

Kandaiya Pillai v. Chokkammal, (1920) 12 L.W. 7, relied on. 


K. K. Sridharan for Plaintiff. 

T.G. Raghavachari, P. Srinivasa Aiyangar, N. K. Kumara- 
swami, S. P. Duraiswami, S. Ramanujachari and K. C. 
Duraiswami for Defendants. 





* C. S. No. 407 of 1934. 21st October, 1937, 
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The Court delivered the following 

Jupcment.—The plaintiff sues as the adopted daughter of 
the first defendant, who is a dancing girl by caste and profession, 
claiming a share in immovable property, jewels and cash on 
the basis that she and her adoptive mother constituted a joint 
fainily possessed of property in which she is entitled to claim a 
share by partition. The plaint is drafted just as if it were an 
ordinary partition suit under the Hindu Law, and there is even 
an allegation that the sale of one item of property to defen- 
dants 4 and 5 is not for family necessity, but for immoral pur- 
poses and not binding on the plaintiff. Throughout the plaint it 
is assumed that the adopted daughter of a devadasi living jointly 
with her mother has aright to claim partition, the suit not being 
expressly based onany plea of special custom or contract to that 
effect. Defendants 2and 3 are impleaded on the ground that they 
have joined in the sale deed in favour of the fourth defendant 
and because the first defendant alleged that the second defen- 
dant was a'member of the joint family. The third defendant is 
the daughter of the second defendant. The fourth defendant is 
the wife of the fifth defendant and they are stranger-purchasers 
of one item of property. The questions arising in this suit 
relate to the fact and validity of the plaintiff’s adoption, the 
existence of a joint family, the right of the plaintiff by 
virtue of the adoption or by virtue of the existence of a joint 
family to claim partition, the contribution by the plaintiff of 
her earnings to the family funds, and the legality of a claim 
based on the contribution of moneys, presumably the result of 
immoral earnings. There are'also the usual contentions regard- 
ing the alienation of a house to.defendants 4and 5. I will 
deal firstly with the question of fact. 

The first defendant is an elderly woman who admittedly 
has practised the calling of a dancing girlin her youth. It is well 
established that she adopted the second defendant many years 
ago. The documents relating to the dedication of the second 
defendant are not available, but there is no doubt that she was 
dedicated to the temple by her adoptive mother. The first defen- 
dant in 1917 (Ex. IV) applied toa Fund for a mortgage, giving 
a genealogicaltree in which she shows the second defendant as 
her daughter. There was also a similar application in 1924 
(Ex. V), after the plaintiff had come to live with the first defen- 
dant, to which also she appended another genealogical tree show- 
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ing the second defendant as a daughter and thethird defendant 
as a grand-daughter and ignoring the plaintiff. The plaintiff 
herself was born'a Vanniya. Her parents died in her infancy 
and she was in the custody of her brother-in-law, P. W. 3, 
Rangaswami Naicker. There is considerable diversity of 
evidence as to how she came to live with the first defendant. 
It is common ground that she did join the first defendant when 
she was six or seven years old. . She herself has no recollection 
of the alleged adoption. Her brother-in-law, P. W. 3, states 
that he was a poor man and found difficulty in maintaining the 
plaintiff after her mother died, that Rajammal (D. W. 2) the 
wife of the first defendant’s brother, and a native of Tirup- 
porur where P. W. 3 lives approached him on behalf of the first 
defendant and he agreed to give the plaintiff in adoption to the 
first defendant, that there was a feast to which the members of 
his community were invited and that on that occasion the first 
defendant and D. W. 2 came and took the plaintiff. He also 
states that the first defendant had previously approached the 
plaintiff's mother during her lifetime with a view to the adop- 
tion and that the latter had agreed to it. 


I have no hesitation in finding that this story of the cir- 
cumstances in which the plaintiff went to live with the first 
defendant is not the whole truth.. The most significant fact is 
the existence of a document (Ex. VIII), dated the 29th 
December, 1922, admittedly executed by P. W. 3 and his wife, 
which recites that the plaintiff has been given by them to one 
Chinnappa Naicker, who is authorised to maintain the plaintiff 
and to arrange for her marriage after she attained puberty or 
dedicate her to a temple in accordance with custom. This 
Chinnappa Naicker is dead. He is alleged to have been a 
relative of P.W. 3 and also a relative of D. W. 2. This is 
difficult to believe, for P. W. 3 isa Vanniya while D. W. 2, 
though she married into the dancing girl caste, is by birth 
‘Balija. The D. W. 2 herself says that she first saw’ the 
plaintiff in the house of this Chinnappa Naicker, who told her 
that the child had been left with him by P. W. 3 owing to his 
poverty. According to D. W. 2, the. child wanted to go to 
Madras and she took her without any formal transfer of 
guardianship and the child lived for a while with D. W. 2 in 
the ground floor of the house, theupper storey of which was 
occupied . by the first defendant. There, she made friends with 
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the first defendant’s grand-daughter, the third defendant, a 
child of the same age, and gradually she came to live upstairs- 
with the first defendant instead of downstairs with D, W. 2. 
It seems to me that this evidence is much more probably true 
than the story of P. W. 3 that he himself, in pursuance of the 
wishes of the plaintiff’s mother, formally gave the child in 
adoption to the first defendant. 


It is of course well settled that no particular ceremony is 
necessary for an adoption by a devadasi. There is therefore 
not tbe legal necessity for a giving and taking such as is 
required to constitute a valid adoption of a boy under the 
ordinary Hindu Law. When dealing with the adoption of a 
girl by a devadasi all that need be proved is the fact of adop- 
tion by the adoptive mother, which may be by a unilateral act. 
We have good evidence that the plaintiff was taken into the 
family of the first defendant in her childhood and brought up 
along with the first defendant’s grand-daughter. The genea- 
logical tree in Ex. V appears toindicate that up to 1924, at any 
rate, no formal decision had been made by the first defendant 
to adopt the plaintiff. The first defendant did, however, give 
to the plaintiff the sort of education which a woman of the 
dancing girl community ordinarily gives toa daughter. She 
was taught to dance and at a comparatively early age she 
gave performances in public. The only documentary evidence 
indicating an actual adoption is comprised in two documents. 
connected with the dedication of the plaintiff to the temple as 
a dancing girl. This dedication took place in 1931, and the 
documents concerned are a doctor’s certificate dated 27th 
May, 1931, in which the plaintiff is described as the daughter 
of the first defendant, aged 17, and a Magistrate’s certificate: 
dated the loth June, 1931, in which the plaintiff is described as. 
the daughter of the first defendant and is alleged to have stated 
that she is hereditarily connected with the devadasi community., 
According to the plaintiff these statements are based on infor- 
mation supplied by the first defendant to the officials concerned.. 
According to the first defendant, the statements are based on 
information supplied by the plaintiff herself. It is admitted 
that the first defendant accompanied the plaintiff when these- 
certificates were obtained and that she did dedicate the plaintiff 
to the temple of which P. W. 2, Raghava Bhattachari, is the 
Archaka and it is he who produces these documents. These 
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facts, if they stood alone, would raise a strong presumption 
that the first defendant had actually adopted the plaintiff as 
her daughter; but there are other circumstances tending to 
rebut this presumption and to confirm the inference which 
arises from the genealogical trees appended to Exs. IV and V. 
The plaintiff after her dedication was taken by the first defen- 
dant to Karaikudi. According to the first defendant and 
D.W. 2 this was merely a short visit connected with the illness 
of a relation but according to the plaintiff she was taken there 
in order that she might earn large sums by dancing and pro- 
stitution and she would say that she was there for nearly two 
years. Probably the truth lies between the two stories. The 
situation of Karaikudi in close proximity to the Chettinad 
provides great facilities for the profitable exercise of the 
plaintiff's profession and it seems to me probable that she did 
practice her trade there, though I am quite unable to believe 
her evidence that she earned Rs. 10,000 during this visit. She 
is probably exaggerating the duration of her visit and almost 
certainly she has grossly exaggerated the amount of her 
earnings. 


[His Lordship proceeded to discuss the evidence and 
continued :] 


Every other circumstance in the case points to the conclu- 
sion that the plaintiff was an orphan girl not adopted but 
fostered and trained merely that she might be exploited as a 
prostitute and, in view of the palpably false nature of the 
evidence of P. W. 3, whichis the positive evidence of adoption, 
I must hold that the story of adoption is untrue. 


This finding is of itself sufficient to conclude the case, for 
it seems to me apparent that, unless the case is somehow based 
on a family relationship, it can be nothing more than a claim 
for an account of the profits of organised prostitution, which 
the Courts would not entertain. But it is desirable, in view 
of the possibility that the case may be taken further, that I 
should discuss the legal aspects of this case which have been. 
argued very fully before me. For the purpose of this discus- 
sion I will assume that my finding regarding the adoption is. 
erroneous and that the plaintiff was in fact the adopted 
daughter of the first defendant. Assuming so much, can the 
plaintiff claim a share in her mother’s property merely on the 
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ground that she and her mother were living jointly and. that 
her earnings were handed over to her mother? Thereis in my 
opinion no reliable evidence that the plaintiff’s ‘earnings con- 
tributed substantially to the acquisition of the immovable 
properties in which a share is claimed; and, seeing that the 
plaintiff was allowed to remove all the jewels which -she 
claimed as her own, it is not very likely that anything in which 
she has an interest was left in the possession. of the first 
defendant, unless it can be said that the plaintiff has, whether 
by status, custom or contract, a right to claim a partition of 
the Joint family property. 


It is well established in Madras atany rate that the adöpted 
daughter of a dancing girl of the devadasi community inherits 
to her adoptive mother, the property passing from mother, to 
daughter. The plaintiff’s claim, however, is based either on 
the existence of acoparcenary similar to that which the Hindu 
Law recognises amongst men of ordinary castes, or at least on 
the existence of some custom or contract whereby the property 
of the family of these women is treated as if it were joint 
family property divisible amongst the members thereof. I may 
say at once that there is no specific pleading of any ctistom or 
contract. The plaint appears to proceed on the basis of the 
acquisition by the plaintiff of a status as an adopted daughter 
which gives her a right automatically to claim partition. There 
is, itis true, an averment that the ‘plaintiff has contributed 
substantially to the acquisition of the properties which ‘she 
claims, but the plaint does not proceed on the basis of a claim 
for either a return of her contributions or á share proportionate 
to those contributions. .Essentially the claim is one based on 
the existence of a joint family in which the plaintiff ‘has a 
share by her status as a member of that family: 


It seems to me doubtful whether such a thing -as a co- 
parcenary strictly speaking can be said to exist between mother 
and daughter in the devadasi community. The essence of the 
coparcenary consists in the acquisition of rights in property 
‘by birth, rights which are a creature of the law, based on the 
theory of religious benefit and incapable of being created by 
act of parties otherwise than by-adoption (vide Sudarsanam 
Maistri v. Narasimhulu Maistri!). Can it be said that the law 





» oa L (1901) 11 M.LJ.353: LL.R 25 Mad. 149 at 154.. 
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has created a coparcenary between a mother and a daughter in 
the devadasi community? Ido not think it can. Nor do I 
think it can be said that there is any custom having the force of 
Jaw which has ever been recognised by the Courts as establish- 
ing the existence of a true coparcenary amongst the female 
members of this community. There are three reported cases 
which’ come near to the recognition of. such a coparcenary. 
The. first is a very old case, Chalakonda Alasani v. Chalakonda 
Ratnachalami, : That was a case in which the plaintiff claimed 
the jewels, etc., in the possession of her daughter and grand- 
daughter on the ground that ,they were the result of joint 
earnings and that she, as the senior member of the joint family, 
had the right to hold those properties. The defence was that 
they were the self-acquisitions of the daughter and the grand- 
daughter. No other objection was raised and no claim for 
partition was considered. The lower Court held that these 
properties represented the gains of learning and were the self- 
acquisitions of the defendants, and on appeal, it was held that 
they were joint properties and that the plaintiff, the senior 
member of the joint family, had the right to their custody. In 
this case it was assumed that the rules applicable in a Hindu 
coparcenary to the custody of the properties and the separate 
ownership of self-acquisitions, applied in the case of the 
female members of the devadasi caste-living jointly. But 
there was no real consideration of the question whether such a 
female member acquires a right by birth or can. claim during 
the lifetime of her mother a partition as against her. In 
Kamakshi v. Nagarathnam2, the plaintiff sued to establish her 
tight as a coparcener with her deceased mother’s sister to a 
share in a hereditary dancing girl office. It was held that in 
this community a daughter must be regarded. asa son and 
toust take an estate of inheritance..from her mother and that 
the first defendant did not as a coparcener acquire the right of 
succession to her deceased sister to the exclusionof the latter’s 
daughter.. Here again, there appears ‘to have been no con- 
sideration of the question whether any true: coparcenary éxists 
in which a daughter acquires rights by birth. All that is 
‘decided is that, as between two sisters, the joint right of one 
does not pass.on her death to the other but te the daughter of 
the deceased. Besides,these two old cases there is a modern 





~1, -(1864)-2 M.H.C.R. 56. 
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Gangamma case which appears to recognise the existence of a coparcenary, 
between the female members ofa dancing girl’s family, namely,. 
the decision, of Kumaraswami Sastri, J., in Kokilambal v. 
Sundarammall, That was really a case in which the mother 
and daughters joined together in an attempt to defeat an 
aliénee by asserting that the property alienated formed part of 
the joint family property, that the alienation was not binding 
on the joint family and that the property was liable to be- 
partitioned. The learned Judge recognised the existence of 
joint family property as between the mother and daughters, 
held that the alienation was binding only in part and directed 
a partition. Referring to the old cases which I have just 
quoted, he holds it established that there can be a coparcenary 
of dancing girls with rights of survivorship but remarks that 
there is no case which goes to the length of saying that: 
daughters of dancing girls acquire by birth an interest in the 
ancestral property. He leaves this question open and: decides 
the case on the basis that the mother and daughter and grand-- 
daughter were in fact living together as members of a joint 
family, pooling their earnings and meeting their expenses out 
of the joint funds and treating the property as coparcenary 
property, so that it became coparcenary property by conduct. 
With very great respect to this distinguished and learned. 
Judge it seems tome that in this decision the term “co- 
parcenary” is used-in a somewhat unprecise manner. If we- 
restrict the term to its ordinary connotation of the relationship- 
created by law, the basis of which is religious and the essence 
of which is the acquisition of an interest by a coparcener by 
birth or by adoption, I do not see how it can be said that any 
such thing as a coparcenary exists amongst the females. 
of the dancing girl community. As has been observed. 
by Sadasiva Aiyar, J, in Guddati Reddi v. Ganapathi: 
Kandanna?, no spiritual benefit can accrue to a prostitute 
mother by the spiritual ministrations of her prostitute adopted» 
daughter. It seems to me quite clear that the practice of 
adoption amongst devadasis has nothing to do with religious. 
benefit but is purely a custom arising out of the natural desire 
of the women of this class to have a daughter to look after: 
them in their old age and receive their property on their death.. 
There is, so far as I am aware, no text of Hindu Law which. 


v. 
Kuppammal. 





i (1924) 21 L.W. 259. 2, (1912) 23 M.L.J. 493. 
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recognises the acquisition by birth by the daughter of a dancing 
girl of a right in the ancestral property of her mother and it 
seems to, me apparent that, if the joint ownership of the family 
property is to be spelt out of the conduct of the members of 
the family, no question of the acquisition of a right by birth, 
can arise and that: the right toa share must really be the 
creature of a contract, express or implied, and not the result 
of status. It might of course be argued that there is a 
universal and legally binding custom in the community that 
daughters should have a right to claim partition against 
their mother. But such a custom would have to be asserted 
and proved and certainly cannot be inferred by a mere analogy 
with the special rules of Hindu Law based, on religion and 
on the texts, regarding coparcenary relationships amongst men. 
Actually, however, the decision of Kumaraswami Sastri, J., in 
the case referred to is not based on the assumption of any true 
coparcenary relationship between the mother and the daughters. 
It is expressly based on conduct from which can be implied a 
family arrangement that the property should be treated as if it 
were ordinary Hindu joint family property ; that is, the decision 
is based on an implied contract, and I do not think it can be 
treated as an authority for the contention that any dancing girl 
living jointly with her mother can claim as against her mother 
a partition in the family property merely on the basis of their 
joint living and the absence of any indication of separation in 
food or status. I am fortified in this view by indications in 
other decisions. One of the cases quoted by Kumaraswami 
Sastri, J., himself is Boologam v. Swornaml, in which it was 
held that property acquired by two dancing girls, sisters, from 
the earnings of the prostitution was the self-acquired property 
of the two sisters which they held as co-owners and in which 
the other members of their family had no rights. I have exa- 
mined the original judgment from which this appellate decision 
arises and I find that the trial Judge held that the property in 
question was in fact acquired out of the joint assets of the 
family but that there was no law or custom by which a dancing 
girl could compel partition of a family property. The reported 
appellate decision proceeds on a different finding of fact and it 
has not considered the question whether a right to demand 
partition exists. There is a Bombay case, Mathura Naikin v. 





1. (1881) LL.R. 4 Mad. 330. 
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Esu Natkin1, in which it was held that: the Madras view 
recognising the validity of an adoption by a prostitute could 
not be accepted in Bombay and it isremarked at page 572, that, 
even if a right of inheritance were recognised, that is distinct 
from a right to call for partition and that such a right could 
not be based on the analogy of the position of an ordinary 
daughter-heir, nor could it be based on the analogy of the posi- 
tion of an adopted son whose right accrues by the fact of adop- 
tion just as the right of a natural born son accrues by birth. 
It seems to me that this reasoningis sound. The right to claim 
partition may be based oncontract, on law, or on custom having 
the force of law. If it is based on contract, the contract must 
be asserted and proved, as it certainly has not been in the 
present case. If the rightis a creature of the law, authority 
must. be found for it either in the ancient texts or in the statutes 
or in the body of law expounded and affirmed in the reported 
decisions of the Indian Courts. I can find no such basis for 
the right as claimed by the plaintiff. If it is based on custom, 
here again there must be a specific plea of such a custom and 
evidence in support of it. The evidence must satisfy the usual 
requirements for the proof of a customary right; it must be 
ancient, certain, notorious and continuous. There is no such 
averment and no such evidence in the present case. I find 
therefore that, even assuming that the plaintiff's adoption be 
good, no basis has been established for a right to claim parti- 
tion asa member of the joint family. 

T have already indicated that, in my opinion, no suit would 
lie for an account or a share in the profits of an immoral.and 
illegal partnership. It seems to me unnecessary to go in detail 
into the further question whether the adoption of the plaintiff 
by the first defendant is itself an7illegal adoption by virtue of 
which no claim could be preferred. There is no legal objection 
to the adoption of two daughters by a dancing girl provided 
that such a practice is sanctioned by the custom of the com» 
munity as it appears to be inthis case. On my findings of fact 
it must be taken as established that the plaintiff was taken when 
a minor into the first defendant’s household in circumstances 
which justify the inference that she was taken with a view, to 
being trained as a prostitute, that is, the first defendant obtained 
possession of her in,such circumstances as VORE constitute: an 


ETA ILL.R. 4 Bom. 545. 
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offence under S. 373 of the Indian Penal Code. Such an adop- 
tion, being prohibited by law, cannot give rise to a status which 
would form the basis of legal rights. As was observed by a 
Bench of this Court in Kandaiya Pillai v. Chokkammal!, such 
an adoption is prohibited by law though the law recognises the 
possibility of adoption bya dancing girl when the purpose is 
not prostitution. But, as the learned Judges say, the adoption 
of a minor for the purpose of prostitution is not really an 
adoption at all; it is a mere use of certain forms which, when 
gone through by persons with an untainted purpose, would 
result in an adoption; as actually gone through, they result in 
nothing, and affect the status of no one. On the basis of this 
reasoning, it would follow that, even if the first defendant had 
intended to adopt the plaintiff, it being shown that the adoption 
is one which offends against the law as laid down in S. 373 of 
the Indian Penal Code, that adoption is invalid and confers no 
status upon the plaintiff, nor can there be any question of an 
estoppel against the provisions of a statute. 

.Turning to the issues in the case, I must hold on the first 
issue that the adoption set out in the plaint is not true and, even 
if true, would not be valid; on the second issue that there is no 
joint family properly speaking and that the plaintiff has no 
claim to partition; on the third issue that there is no proof that 
any of the properties in which the plaintiff claims a share were 
acquired out of her earnings; and on the fourth issue, even if it 
were proved that the plaintiff’s immoral earnings contributed 
to the acquisition of the properties claimed, that a suit based on 
such an immoral association would not lie. No decision seems 
necessary on the fifth issue. On issues 6, 7 and 8, I find that 
the plaintiff cannot question the alienation in favour of defen- 
dants 4 and 5. In the result, the suit is dismissed with costs, 
one set for defendants 1 and 2 and one set for defendants 4 
and 5. The plaintiff will pay the court-fee due to Govern- 
ment. . 


B. V. V. Suit dismissed. 


1. (1920) 12 L.W. 7. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Sri Maharani Adilakshmi Devamma 
Garu by her authorised agent 
Kancherla Ramakrishniah .. Appellani* (Plaintif) 
v. ; 
Rao Kumara Raya Appa Rao Garu .. Respondent (Defendant). 


Madras Estates Land Act (I of 1908), Ss. 3 (15) and 26 (3)—Claim for 
rent—Adverse decision—Subsequent suit for rent—Plea of res judicata— 
Adverse possession—Rent-free tenure—Occupant of land if a ryot—Applicabi- 
lity of S. 26 (3). 

Where a claim to levy rent on certain land was negatived in a suit filed in 
1903 on the ground that the land had been granted rent free, and a subsequent 
suit was filed in 1933 for rent against the occupant of land, 

Held, that the previous decision operated as res judicata. Even otherwise 
the occupant must be deemed to have held the land rent free for a sufficient 
period to establish his rent-free tenure by adverse possession, The person 
holding the land free of rent cannot be a ryot within the definition of S. 3 
(15) of the Madras Estates Land Act. 


Semble: S. 26 (3) of the Act has no application to land held free of rent. 
Palaniappa Mudalier v. Abdul Subhan Sahib, (1938) 2 M.L&Js 977, 
followed. 


Appeal against the decree of the District Court of Chittoor 
in A. S. No. 97 of 1933 (Siit No. 1902 of 1932, Special Deputy. 
Collector’s Court, Chandragiri). 

B.C. Seshachala Aiyar and P. Srikantam for Appellant. 

P. V. Rajamannar for Respondent. 

The Court delivered the following 

JupcMent.—The plaintiff who is the appellant in this appeal 
purchased a zamindari in Court auction and he filed a suit to 
recover rent from the defendant on the suit land which 
admittedly has never paid any rent within living memory, though 
it is shown in the zamindari records as a land in respect of 
which a rate of rent has been fixed. It would appear that the 
defendant belongs to the family of a former zamindar and it 
is conjectured that his immunity from rent is due to this fact. 
In 1903 when the Court of Wards was in charge of the estate, 
a similar claim was put forward to levy rent on this same land 
and the then occupant of the land contended that the land had 
been granted rent free. This contention was upheld and there 
is a specific finding that the lands are rent-free lands. It 
appears to me that this decision bars the present suit. 





* S. A, No. 602 of 1934. . © 19th September, 1938, 
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In the first place I am of opinion that it operates as res 
judicata, for if there was a pre-existing rent-paying relationship 
‘to which the landholder had a right to revert the existence of 
that relationship could have been put forward as a ground for 
reverting to the previous rates of rent under the Rent Recovery 
Act which prevailed at the time of the 1903 suit (vide S: 11, 
ssub-S. 4) just as under S. 26'of the Estates Land Act which 
substantially re-enacts the same provision. Moreover quite 
apart from res judicata this judgment is certainly the starting 
point for adverse possession in favour of the defendant. From 
the date of this judgment it must be recognised that the 
‘defendant was claiming successfully to hold this land free of 
-all liability to rent present or future; and in my opinion even if 
the judgment did not operate as res judicata from the date of 
the judgment, the defendant must be deemed to have held the 
dand rent free for a sufficient period to establish his rent-free 
‘tenure by adverse possession. Further more, I am extremely 
-doubtful whether S. 26, sub-S. 3 of the Madras Estates Land 
Act has any application to lands held free of rent. When there 
‘is no rent at all, it cannot to my mind be held that the land has 
been granted on a rate of rentlower than the lawful rate paya- 
‘ble. Moreover, when land is held free of rent it is very, 
‘difficult to see how the person who holds that land could be a 
ryot within the definition of S.3 (15) which defines a ryot as 
-a person who holds for the purpose of agriculture ryoti land in 
an estate on condition of paying to the landholder the rent 
which. is legally due upon it. This case is almost precisely, 
‘similar to that with which I had to deal in Palaniappa 
Mudaliar v. Abdul Subhan Sahibi in which I came to a similar 
‘conclusion. This appeal is dismissed with costs. 


Leave to appeal is refused. 


K. C. ; Appeal dismissed. 


1. (1938) 2 M.L.J. 977. 


Adilakshmi 
Devamma 
Garu 
v. 
Appa Rao 
Garu. 


936 THE MADRAS LAW JOURNAL REPORTS. [1938 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. JUSTICE VARADACHARIAR. = 


i . Kailasa Padayachi .. Petitioner* (Defendant) 
= 
Duyaiappa Kachirayar and _ 
another .. Respondents (Plaintiff and 
attaching decree-holder). 
Kailasa Civil Procedure Code (V of 1908), O. 21, r. 2and Limitation Act (IX of 


Padayachi 1908), Art. 174— Payment of decree amount—Decree-holder applying to record 


Dursiappà satisfaction of decree—Absence at the time of enquiry—Dismissal of applica- 
Kachirayar.  tion—Subsequent application by judgment-debior to enter satisfaction—Dis- 
missal of it as being time barred—If sustainable—Proper procedure. 
A decree-holder was alleged to have received the decree amount. Within 
30 days of the alleged payment he himself applied to record satisfaction of 
the decree. A third party who had attached the decree raised objection and: 
an enquiry was held in that connection. Then the decree-holder denied the 
payment but was absent from the enquiry and his vakil reported no instruc- 
tions. The Court struck off the decree-holder’s petition but reserved the 
judgment-debtor’s right to claim full satisfaction in proper proceedings. The 
judgment-debtor accordingly applied for satisfaction of the decree being re- 
corded. The lower Court dismissed the application as being time barred. 
Held, on revision, that the application if treated as an independent applica- 
tion was not saved by S. 5 or S. 14 of the Limitation Act; but the lower Court 
was not justified in striking off the application of the decree-holder. At any 
‘rate at the later stage, the Court ought to have proceeded with the originat 
application of the decree-holder, treating the application of the Judgment 
debtor only as an application to continue the former proceeding. 


Somu Pattar v. Rangaswami Reddiar, (1918) 35 M.L.J. 253, followed; 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order dated 10th September, 1936 and 
made in E. A. No. 152 of 1936 in.S. C. No. 355 of 1936 on 
the file of the Court of the District Munsiff of Mayavaram, 

K. Desikachari for Petitioner. . 


N. R. Govindachari for Respondents. 
. The Court delivered the following 


Jupcment.—The Court below has written a long order. 
in this matter but I have found it very difficult to understand 
its reasoning; it seems to me waste of time to criticize the 
judgment. Far from a desire to decide the substance of the 
dispute between the parties, the order of the Court below only. 

° exhibits an anxiety to discuss points of law and an equal 
anxiety to go wrong on them. 





R. P. No. 1469 of 1936. ` Ti 5th August, 1938. 


IT]. : THE MADRAS LAW JOURNAL REPORTS. ° 937 


The Revision Petition has-been filed against an order of 


the learned District Munsiff passed in the following circum- ` 


stances. ° 


A decree-holder was alleged to have received the 
decree-amount, but it returned out that even before the 
date of this alleged payment a third party had obtained 
an order for attachment of that decree. So far as one 
can gather from the dates available in the record, the payment 
is said to have been made before the original judgment- 
debtor was served with a prohibitory order. It was 
contended by the attaching decree-holder that there had in 
fact been no payment and at one stage of the proceeding the 
decree-holder also swore:that the payment was not true, though 
a receipt, purporting to have been given by him was produced 
by the judgment-debtor and its genuineness was admitted 
by the decree-holder. As the merits of the case have not been 
gone into, I do not wish to say more on this aspect of the 
matter at this stage. 


Within 30 days of the alleged payment, the decree- 
holder himself applied to record satisfaction. But as it 
appeared from the record that the decree had been attached by, 
a third party, notice of theapplication was given to the attach- 
ing decree-holder. In the ordinary course when the decree- 
holder applied to enter up satisfaction, no notice or enquiry 
would have been necessary and it is meaningless to insist that 
notwithstanding the application by the decree-holder to enter 
up satisfaction, the judgment-debtor must have taken the pre- 
caution of filing another petition for the same purpose within 
the period allowed by the law. It was only when the attaching 
decree-holder raised objection and an enquiry was held in that 
connection that the decree-holder thought fit to deny the pay- 
ment, Till then the judgment-debtor was certainly not called 
upon to file any application to enter up satisfaction because the 
decree-holder had already applied to do ‘so. What happened 
during the course of this enquiry does not seem to do much 
credit ‘to any of the parties concerned. Having denied the 
payment, though he had given a receipt; the decree-holder 
‘absented' himself and his vakil reported no instructions. The 
District Munsiff accordingly purported to strike off the decree- 
holder’s petition—a course which is certainly opposed to the 
judgment of this Court in Somu, Pathar v. Rangaswami 

118 
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Reddiar!, The then District Munsiff seems to have thought 


- that this would not prejudice the judgment-debtor and he 


contented himself with adding a reservation at the end, of his 
order to the following effect :— 


“The defendants’ right to claim full satisfaction in proper proceedings is 
reserved.” 


I do not for a moment suggest that if otherwise the 
defendants’ right had been lost, a mere reservation in the above 
terms would save it or preserve it. But it undoubtedly furni- 
shes an answer to an argument relied on in one of the orders 
now complained of, that the defendants’ vakil who was present 
in Court when this order was passed should have got up and 
insisted on going on with the enquiry. It was not the privilege 
of the Munsiff alone to make a mistake ; the vakil also was 
entitled to assume that the defendants’ rights would not be pre- 
judiced. -And what ismore curious in this case is that for one 
purpose the District Munsiff proceeds on the footing that the 
judgment-debtor was not a party to this order but nevertheless 
in another connection he lays hold of the fact that the gentle- 
man who was supposed to be his vakil in some other proceed- 
ing happened to be sitting in Court when this order was 
passed. 


Acting on the strength of the reservation above referred 
to, the judgment-debtor applied for satisfaction being recorded. 
He was then met with the plea that his application was too 
late and that plea was upheld. It is against this order that this 


‘Civil Revision Petition has been filed. 


Prima facie the second application is out of time and 
Tagree with the lower Court that it is not saved either 
by S.5 or S. 14 of the Limitation Act. The lower Court 
was therefore right in dismissing itif it is to be treated 
as an independent application. But I do not think it 
was really necessary or proper to treat it as an independent 
application. It has so often been laid down that an order 
which merely strikes off a particular application cannot always 
be regarded as finally disposing of that matter. The judgment- 
debtor is interested more than the decree-holder in an applica- 


1, (1918) 35 M.L.J. 253, 
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ition to enter up satisfaction. The mere fact that the decree- 
holder who has filed the application absents himself is certain- 
ly no justification for striking off the application. The proper 
thing therefore for the District Munsiff to have done was’ to 
‘have proceeded with the original application itself, treating the 
later application of the judgment-debtor only as an applicatfon 
to continue the former proceeding. At any rate when the 
judgment-debtor took the precaution of filing a second applica- 
‘tion inviting the District Munsiff to do .so, the least that the 
lower Court should have done was to have adopted that course. 
The grounds on which these applications have been dismissed 
are wholly untenable. I accordingly set aside both the orders 
-of the lower Court and direct it to proceed with the application 
dated 27th November, 1935, treating the order of 23rd April, 
1936, passed on that application as not amounting to a valid or 
final disposal of that petition. Notice will now be given by. 
the lower Court to the attaching decree-holder as well as the 
judgment-debtor and all parties will be given the opportunity 
-of leading evidence and putting forward their contentions on 
the merits. 


It is only the attaching decree-holder that is represented 
before meby Counsel. If the mistake had merely been that of 
‘the lower Court in dealing with the application dated 27th 
November, 1935, I should not have thought ft to saddle the 
attaching decree-holder with the costs of this revision petition. 
But I find that he has taken up and persisted in the untenable 
position which the lower Court has upheld in the orders now 
set aside. The petitioner will be entitled to recover his costs 
-of this petition from both the respondents. 


K.C. i Orders set aside and case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Kine anp Mr. Jusrice STODART. 
Ry. Rajaram Raja Saheb and others .. Appellanis* (Peti- 


tioners ) 
s v. . . 
T.R. Bhawani Sanker Joshiandothers .. Respondents (Res- 
l pondents), 


Civil Procedure Code (V of 1908), O. 21, r. 90—Suit on mortgage— 
Decree—Sale in execution—Judgment-debtor's application to set aside sale— 
Later mortgages by judgment-debtor over some properties—If possibility of 


no Surplus to judgment-debtor a ground to hold judgment-debtor is not affect- 
ed by the sale, 


Ina suit on a mortgage the decree-holders purchased properties in 
execution of the mortgage decree. The judgment-debtors applied under 
O. 21, r. 90 to set aside the execution sale. Their petitions were dismissed 
by the District Judge as not maintainable as he held that they could not 
come under cls. 1 and 2, nor even under cl. 3 of O.21,r.90 because they were 
not persons “affected by the sale” inasmuch as the judgment-debtors had 
executed three other later mortgages for very large amounts and could not 
therefore get any surplus available to them even ifa fresh sale should be 
held. He did not make any enquiry into the facts. Certain attaching decree- 
holders of the equity of redemption also applied to setaside the sales. These 
petitions were also dismissed. 


Held, that the petitions by the judgment-debtor and the attaching decree- 
holder were maintainable as they are persons whose interests are prima facie 
affected by the sale and that the question whether the judgment-debtor or 
attaching decree-holders would get any surplus may be relevant only in an 
enquiry as to whether they sustained substantial injury. 

Appeals against the orders of the District Court of West 
Tanjore at Tanjore dated 13th December, 1935, and made 
respectively in E. As. Nos. 473, 474, 488, 528, 510, 609, 511 
and 610 of 1933 and 503, 504, 505, 512, 513, 527, 641 and 642 
of 1933 all in E. P. Nos. 74 of 1930 and 24 of 1931. “1s 


`T. M. Krishnaswami Aiyar, N. Sivaramakrishna Aiyar, 
K. Swaminathan, A. Swaminatha Aiyar and S. Tyagaraja Aiyar 
for Appellants. 


S. Panchapakesa Sastriar, V. K. Srinivasa Aiyangar for 
K. R. Rangaswami Aiyangar and V. V. Ramadurai for 
Respondents. 


The judgment of the Court was delivered by . 
King, J.—This is a large batch of appeals concerned with 


. the execution of the decree against defendants 3 to 6in C. S. 





*A, A. O. Nos. 31 to 38 and 160 to 167 of 1936. 27th July, 1938. 
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‘No. 10 of 1926, the sons of the senior prince of Tanjore. There 
were eight sales of property in execution of this decree and 16 
petitions to set aside those sales under O. 21, r. 90. The 
-judgment-debtors themselves filed eight of these petitions and 
the others were filed by an attaching decree-holder. The 
learned District Judge of Tanjore has dismissed all these 
petitions and these are appeals against his order. 


When the petitions came on for hearing, no evidence was 
taken as it was represented on behalf of the auction purchasers 
that the petitions ought to be dismissed on the allegations 
contained in the pleadings and on the admitted facts in the 
case. The learned District Judge appears to have accepted 
that point of view and therefore heard the petition upon 
arguments only and without taking any evidence. He has 
however dismissed the petitions on various grounds, the first 
of which was that neither the judgment-debtors, nor the 
attaching decree-holders were entitled to file the applications 
under O. 21, r. 90 at all. The learned Judge refers to the 
words of that rule, that it is only the decree-holder or any 
person entitled to share in a rateable distribution of assets or 
whose interests are affected by the sale who can apply to the 
Court to set it aside, and he went on to find that the judgment- 
debtors and the attaching deécree-holder were not persons 
interested in the result of the sale because in addition to the 
mortgage upon which the suit was brought in which this 
execution has taken place, there were further mortgages 
amounting to seven or eight lakhs of rupees. It was therefore 
in the view of the learned District Judge impossible that any 
money would be available for any other person than those 
mortgagees. Therefore even if ‘a. higher amount might be 
fetched by the resale, none of that amount could possibly 
reach the pockets of the present appellants and therefore their 
interests could not be said to be affected by the sale. We are 
‘unable to accept this reasoning. It appears to us too obvious 
to require any discussion thata judgment-debtor and an attach- 
ing decree- holder are persons whose interests are aff ected by 
the sale and it is clear further that it is only after evidence 
has been taken and any thorough investigation made by the 
Court into the position of the judgment-debtors’ estate that 
the Court can ever. come to the conclusion thatthe judgment- 
debtors or any attaching decree-holder can receive no financial 
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benefit whatever from the result of their applications. We think. 
that if the learned District Judge had been able to establish on. 
the evidence that there could be no substantial injury afforded 
to the petitioners by the low amount fetched at the sale on the 
ground that even if a proper amount had been fetched no 
money would have been available for them,. then his order 
might have been justified under the terms of O. 21, r. 90.. 
But it is quite clear that the present appellants were persons. 
whose interests prima facie were affected by the sale. We 
therefore disagree with the learned District Judge in regard to- 
that particular reason for dismissing the applications. 


The learned Judge then goes on to discuss the other 
questions raised by the petitioners and has come to the conclu- 
sion in his judgment that none of those contentions are valid. 
It has been strenuously argued before us that the learned 
Judge ought to have confined his order to the maintainability 
of the petitions alone and that in the absence of evidence 
he would not be justified in giving any findings upon the 
other points raised by the petitioners. This as an academical 
argument is one against which we say nothing, but upon 
examination of the contentions themselves we feel bound 
to say that we consider the learned District Judge was. 
perfectly justified in dismissing the applications. There 
are three main contentions raised. The first is that the upset 
price, owing to the fraud practiced upon the Court by the 
decree-holder, was fixed at a ridiculously low figure in regard 
to all the items that were put up for sale. We are unable to 
see how this matter is a material irregularity which can cause 
any substantial injury to the appellants. Itseems to us obvious. 
that the lower the upset price on valuable land is put, the greater 
is the inducement for intending bidders to come and bid. The 
real injury suffered by the appellants if they ever suffered any 
injury, is obviously due to the failure of any bidders to come 
and bid against the decree-holder or auction purchasers, and as- 
we have said we are unable to see how the fixing of an upset 
price can have possibly affected the intention of such 


bidders. 


It is then argued that the learned District Judge in settling 
the proclamation of sale has adopted a method which has 
resulted in a substantial loss to the appellants. He should, it 
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is contended, have ordered the sale to be held in much smaller 
lots than he actually ordered, and that if he had done so, many 
smaller bidders who were unable to make any bid for large items 
of property would have attended the auction and increased the 
price realised by the sale. Thisis no doubt a very plausible 
argument, but we find from the records that this was raised 
only in these petitions and at no time during the conduct of the 
execution petition. The proper time for raising this contention 
before the Court was in the proceedings that took place before 
the terms of proclamation were settled. There is nothing to 
show that at that time or indeed at any time before the sale 
was held any such contentions were raised, and in the absence 
of any such contention it is impossible to say that the decisions 
. of the lower Court to sell the property in the manner in which 
it has sold it can possibly amount to any material 
irregularity. 
There is finally the assertion that there has been no pro- 
clamation or publication of the sale in the villages concerned 


and no opportunity whatever for the land owners in these 


villages to be aware of the fact, that the sale was going 


to be held or of the date on which it was to be held. This. 


is an assertion very easily made, and contrary of course to the 


actual entries appearing in the records of the case. We are of 


opinion that it would have been advisable to have remanded 
this case for the taking of evidence if there had been any 
assertion by the appellants of any specific omission on the part 


of the Court to carry out its duties in the matter of the publi-. 


cation of the proclamation. But we are unable to find any 
such assertion. The assertion that there has been no publica- 


tion, no proclamation and no means for bidders to become 


aware of the sale is a mere matter of form which is commonly 
resorted to by persons in the position of the appellants and it 


would, we think, serve no useful purpose to allow the appellants. 
. any opportunity, after five years have elapsed since the sales. 
took place, of bringing in oral evidence to contradict the facts. 


which appear from the records. In this case particularly we 


see no reason to distrust the accuracy of the official records. 


regarding the publication of the sale as the existence of this 


litigation and the imminence of the sale in execution must have- 
been a matter with which nearly everyone in the Tanjore- 


District was familiar. - 
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The result is that although the learned: District Judge has 
put forward one reason which we cannot support for dismissing 


. these applications he has given other reasons witli.which we. 


are in agreement. These appeals accordingly must fail and 
are dismissed. The appellants in each of these appeals must 
pay costs. In all of the appeals except C.M.A. Nos..32, 33 
and 161, the appellants must pay costs to the first respondent, 
and we fix vakil’s fee at Rs.40 in each appeal. In Appeals 
Nos. 33 and 161 the appellants must pay the costs of the 
second respondent in each appeal. In Appeal No. 32 the 
appellants must pay the costs of the second and third respon: 
dents. One set. ; 


K. C. —— Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VARADACHARIAR AND Mi Justice 
Panpranec Row. 


CT. AL. VR. Alagappa Chettiar 
and another .. Appellants* (Defendants 
2 and 7) 
; v. 
The Bank of Chettinad, Ltd., 
Kanadukathan through its 
Director and General Manager 
Pr. Al. Kasi Chettiar and 


” others l .. Respondents (Plaintiff 
. and Defendants 1, 3, 4, 
5 and 6). 


Hindu Law—Joint family—Family business—Participation by junior co- 
parcener—Efect—If liability for pre-existing debts and debts incurred by 
manager arises—Affairs of family business referred to arbitration—Award . 
directing two members to wind up business—If makes them partners. , 

Where a junior adult coparcener of a Hindu joint family, having a 
family business takes an active part in the conduct of the business he. does 
riot become personally liable for pre-existing debts of the business or debts 
incurred by the manager, except by reason of the applicability of thé doctrine- 
of “holding out”. By such conduct he does not make himself a partner. in a, 
firm. 


A The view of Spencer, J., in The Official Assignee of Madras v ' Palani-: 
appa Chetty, C 918) 35 M.L.J. 473: LL. R. 4i Mad. 824 (F.B.), relied ' on. 








* Appeal No. 167 of 1934. -.. 6th September; 1938. - 
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Chelamayya v. Varadayya, (1898) 9 M.LJ. 3: LLR, 22 Mad. 166. 
followed. 


Gokal Kastur v. Amarchand, (1907) 9 Bom. L.R. 1289 and the view of 
Sadasiva Aiyar, J., in The Oficial Assignee of Madras v. Palaniappa Chetti, 
an) 35 M.L.J. 473: I.L.R. 41 Mad. 824, dissented from. 


Benares Bank v. Krishna Das, A.1.R. 1932 Pat. 206, referred to. i 


Where in a joint family business, the liabilities exceeded the outstandings 
and the members of the family referred the question of partition to certain 
arbitrators and they passed an award directing that two of the members 
should take over its assets and liabilities, and wind up the whole business 
within three years and thatoneof them should collect the assets of the 
‘business and they were given the option to do new business under a different 
wilasam. 


Held, that the award did not make them partners. 


Appeal against the decree of the Court of the Subordinate 
Judge, Devakottai dated 3rd February, 1934, and made in 
O. S. No. 136 of 1932. 


B. Sitarama Rao, S. Parthasarathy, V. K. Tiruvenkata- 
chari and P. P. Ramabadra Aiyar for Appellants, 


The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. Umamaheswaran for 1st Respondent. ` 


The judgment of the Court was delivered by 


Varadachariar, J.—This appeal arises out of a suit for 
the recovery of money due under a promissory note (Ex. J); 
executed by the first defendant in favour of the plaintiff on 
4th May, 1932. The first defendant is the eldest son of one 
CT. AL. VR. Veerappa Chettiar who died in October, 1927, The 
fifth and sixth defendants are.the minor sons of the first 
defendant; the second defendant is the younger brother of the 
first defendant and the seventh defendant is the minor son of 
the second defendant. Defendants 3 and 4 are the step- 
brothers of defendants 1 and 2. The plaint asked for a 
personal decree against defendants 1, 2 and 3 and for a decree 
against all the defendants to the extent of the family assets in 
their hands. The learned Subordinate Judge dismissed the 
suit as against defendants 3 and 4 and gave the plaintiff a 
personal decree as against defendants 1 and 2 and a decree 
against the family assets in the hands of defendants 1, 2 and 
5-to 7. Against this decree this appeal has been oo by, 
defendants 2 and.7,, 
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In the lower Court deferidants 2 and 7 contended that the 
suit should be dismissed as against them. Before us, this 
extreme contention has not been pressed on behalf of - the 
appellants. Their learned counsel admitted that the plaintiff 
was entitled to a decree even as against the appellants to the 
extent of the joint family assets in their hands. ` The only 
question for decision in this appeal therefore is-whether the 
second defendant was personally liable for the suit claim, so as. 
to entitle the plaintiff to proceed against properties in his hands 
not forming part of the joint family assets. 


The following is the history of the events that led.up to- 
the execution of the suit promissory note. In September, 1922, 
Veerappa opened a money-lending business in Mandalay with 
the vilasam of CT. AL. VR. and for the conduct thereof 
appointed one Somasundara, agent. After Somasundara’s. 
term, one Ramasami Chetti was appointed agent. For the 
financing of that business, Veerappa entered into an arrange- 
ment with D.W. 1 for moneys being lent to the Mandalay firm. 
from D.W..1’s firm at Rangoon. The Rangoon firm was. 
known by the vilasam of S.R.M.M.A. We however find that 
moneys have also been borrowed under this arrangement from 
the S.R.M.M.R.M. firm at Rangoon. The result of the 
transactions between the CT. AL. VR. firm at Mandalay 
and the two lending firms at Rangoon was that on 14th 
January, 1927, a promissory note for Rs. 10,000 was executed: 
by Ramasami Chetti, the Mandalay agent, in favour of the 
S.R.M.M.A. firm and another note for Rs. 10,000 was execut- 
ed in favour of the S.R.M.M.R.M. firm on 28th January, 1927,. 
by the same agent. Veerappa died during the term of Rama- 
sami’s agency, but before Somasundara’s accounts had beem 
finally settled. At that time, the first defendant was at Penang 
serving as the agent of some other Chetti firm there. The 
correspondence that passed between the first and second defen» 
dants about this period will be referred to later on; it shows- 
that the third defendant who had then attained majority was 
anxious to have a partition effected soon but that the second 
defendant preferred its being postponed till after the first: 
anniversary of Veerappa’s death. The first defendant return- 
ed to his native village in India in October, 1928, and soon: 
after the celebration of the first anniversary of their father’s- 
death, the parties referred the question of partition to certaim 
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arbitrators—vide Ex. D dated: 3rd December, 1928. There 
was an award (Ex. E) on the 8th of January, 1929, the sub- 
stance of which was that shares were separately allotted to the 
four brothers in the house and .in certain movable properties, 
as regards the business in Mandalay, the award directed that 
defendants 1 and 2 should take over its assets and liabilities. 
It appears from the award itself that the liabilities exceeded 
the outstandings; a more detailed reference to the terms of 
the award will be made in due course, when dealing with the 
arguments advanced by, the parties on these terms. One pro- 
vision may however be mentioned here; the award direcied 
the assets of the Mandalay firm to be collected by the first 
defendant as theretofore and it also directed defendants 1 and 
2 to wind up the whole shop within three years and gave them 
the option to do new business at Mandalay under a different 
vilasam. In December, 1929, an additional sum of Rs. 5,000 
was borrowed from the $.R.M.M.A. firm by the first defen- 
dant. Beyond a statement in the evidence of the first defen- 
dant that this was borrowed to pay off a creditor, the wife of 
Vakil Mukerjee who was pressing for payment, we have little 
or no information on the record as to the necessity for this 
loan or its utilisation. On the 9th of January, 1930, a 
promissory note Ex. H was executed by the first defendant 
in respect of this sum of Rs. 5,000 and two promissory 
notes Exs. G and F were also executed by the first 
defendant renewing the Rs. 10,000 loans of 14th January, 
1927 and 28th January, 1927. These three notes were signed 
by him as “managing partner” of the CT. AL. VR. firm. 
These notes were endorsed by the payees in favour of the 
plaintiff .bank; and the suit promissory note was executed by 
the first defendant directly in favour of the plaintiff bank, 
for the amounts due under the. endorsed notes Exs. H, G 
and F. 


The plaint sought to make defendants 2 and 3 personally 
liable on the following ‘ground; that when Veerappa Chettiar 
started the Mandalay business in 1922, it was open not merely 
by Veerappa but by his sons who were majors at that time, 
namely, defendants 1, 2 and 3—see paragraph 4 of the plaint. 
It was added that 


“After the death of Veerappa Chettiar, the defendants have been con- 
ducting the said’ firm jointly and in partnership.” 
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The several promissory notes above referred to were 
alleged to have been executed by the. first defendant as 
“managing partner” and in paragraph 14 of the plaint, it was 
stated that defendants 1 to 3 were personally bound in the 
capacity of partners with the first defendant. The learned 
Subordinate Judge held that at the time the Mandalay firm was 
started by Veerappa, it could not be regarded as a “partner- 
ship” between the father and his major sons but was only a 
joint family business in which the father and his sons were 
interested as members of a joint family. The sons, though 
they were adults, were not in his opinion partners in the firm 
(see end of paragraph 6 of the judgment). He however held 
that after the death of Veerappa in October, 1927, defendants 
1, 2 and 3 became partners of the firm, apart from their being 
members of a joint family (see end of paragraph 11 of the 
judgment). He also held that by virtue of the award, Ex. E, 
in which defendants 1 and 2 acquiesced, they became partners 
in the firm and had been so till the date of suit. As the third 
defendant became severed from the partnership and from the 
family, in consequence of the award, the learned Judge 
dismissed the suitas against him. As the fourth defendant had 
all along been a minor, there was no possibility of his having 
become a partner at any time; and on the footing that he too 
had become divided from the first defendant in consequence of 
the award, the suit was dismissed as against him also. 


The finding that during Veerappa’s lifetime, the relation of 
defendants 1, 2 and 3 to the Mandalay business was only that 
of members of a joint Hindu family to a family business and 
not that of partners has not been challenged before us. The 
second defendant at one stage attempted to suggest that the 
Mandalay business was not even a joint family business but 
was started by Veerappa only for the benefit of the third defen- 
dant; but this contention has not been pressed and it is obvious 
from Exs. D and E that the parties have proceeded on the 
footing that the Mandalay business was a family business, 
though started for the first time by the father. The learned 
Counsel for the appellants has attacked the correctness of the 
lower Court’s conclusion that after Veerappa’s death, the rela- 
tion between defendants 1, 2 and 3 in respect of that business 
became changed into that of partners from that of members of 
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a joint Hindu family. He has contended that the course of 
conduct relied on by the learned Subordinate Judge as leading 
up to this conclusion does not warrant that conclusion. He 
has also challenged the correctness of the finding that defen- 
dants 1 and 2 became partners by reason of the award Ex. E. 
This last question would be material if it should be held that 
the learned Judge was not right in his conclusion that even 
prior to the date of the award defendants 1, 2 and 3 had 


become partners. It will be convenient first to dispose of the — 


argument found by the lower Court upon the award. 


As stated already, it appears from the recitals in the award 
that the liabilities of the Mandalay shop exceeded the out- 
standings and that accordingly early arrangements had to be 
made for the collection of the outstandings and the discharge 
of the liabilities. The fourth defendant was stilla minor and on 
this and on other grounds set out in the award, the arbitrators 
thought it better that the duty of winding up the Mandalay 
shop should be left to defendants 1 and 2, They accordingly 
provided in paragraph 9 of Ex. E, that defendants 1 and 2 
should take charge of the Mandalay shop, that the first defendant 
should manage as heretofore, collect the outstandings and wind 
up and close the shop and that if for the purpose of enabling 
him to do so, any papers had to be signed or documents 
executed by the other parties, the same should be done by them 
without any objection. Then follows the provision, already 
referred to, that if defendants 1 and 2 should agree to continue 
to conduct the said shop, they should within three years dis- 
charge the existing liabilities; windupthe whole shop, change 
the present vilasam of CT. AL. VR. by substituting another 
vilasam and conduct the shop as they liked. This provision 
makes it clear that all that was contemplated by the award was 
that the CT. AL. VR. business should be wound up and it was 
expected that it might be done within three years from that 

“date. No new business was contemplated to be done under the 
old vilasam. It is admitted by the first defendant in his evidence 
as P.W. 7 that after the award, no new account was opened 
and no new business was done. On the terms of the award, 
it is difficult to interpret it as changing the pre-existing legal 
relationship between defendants 1 and 2 in so far as the old 
business was concerned. We shall presently consider whether 
prior to the date of the award, the relationship between defen- 
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dants 1 and 2 had become that: of partners or not: . But it 
seems to us clear that if they had not already become partners, 
there is nothing in the terms of the award to make them 
partners and nothing in their subsequent conduct to create that 
relationship between them. It is therefore impossible to base 
on the terms of the award or the conduct subsequent thereto 
any conclusion to the effect that-on 9th January, 1930, when 
Exs. H, G and F were executed or on 4th May, 1932, when 


_ Ex. J was executed, defendants 1 and 2 stood towards each 


other in the relationship of partners. 


The evidence relating to the manner in which the parties 
conducted the Mandalay business -between the date of 
Veerappa’s death and the date of Ex. D (the reference to 
arbitration) is furnished by a few documents. We may point 
out at the outset that in respect of this period, no evidence has 
been placed before us as to the nature or the volume of 
business done at Mandalay. The tenor of the few letters that 
have been exhibited in the case suggests that even during 
Veerappa’s lifetime, the business had not been profitable and 
that all that was done after his death was only in the way of 
winding up the business by collecting the outstandings and 
discharging the liabilities. A few account books have been 
produced but no attempt has been made to show either from 
these accounts or by any question put to the witnesses whether 
any and if so how much new business was done by. the 
Mandalay firm after Veerappa’s death. The management ofa 
firm like this in foreign parts is carried on by a course of 
voluminous correspondence between the agent on the spot and 
the principals at home. Very few letters have been produced 
relating to the conduct of any business at Mandalay during 
this period. The first defendant is supporting the plaintiff’s 
claim as it will benefit him by diminishing the extent of his 
liability. It is he who has produced some of the letters which’ 
have been exhibited in this case and there is no reason to think 
that he would have had any difficulty in producing other 


letters, if any, throwing light on this aspect of the matter were 


in existence. He admits that the account. books of the firm 
are in Mandalay; we are therefore entitled to assume that 
beyond what have been produced in this case, there is nothing 
which contains any useful information. 
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- The period commencing with Veerappa’s death opens with 
the letter Ex. W written by the second defendant to the Man- 
dalay agent Ramasami Chetti on the 15th November, 1927. It 
acknowledges receiptofa sum of Rs. 1,000 sent from Mandalay 
by insured post. It refers to the fact that a letter said to have 
„been sent from Mandalay on the 10th Arpisi, that is, about 20 
days before the date of Ex. W has not been received here 
and asks for a copy of that letter. The last sentence of that 
letter is significant; it is to the following effect:— 

“Please be sending copy of day book and balance sheet to C.T. to 
Penang.” 

“CT” refers to the first defendant who was then employedin 
Penang as agent in another shop there. This last sentence 
relates to the practice of Chetti agents in foreign parts sending 
every month or every fortnight to their principals here copies 
of their day book and also sending now and then something 
in the nature of a balance sheet (called Ainthugai in Tamil), 
There is a reference in Ex. Y-2 which is the missing letter 
referred to in Ex. W to a suggestion that had been made by 
the first defendant that day book copies and balance sheets 
might be sent to him to Penang. But when it is remembered 
that at the time of writing Ex. W, the second defendanthad not 
seen the letter Ex. Y-2 the reasonable inference seems to us 
to be that the course of practice must have already come into 
existence of these copies being sent from Mandalay to Penang 
and that the second defendant was probably aware of it. The 
continuance of that practice is more consistent with the hypo- 
thesis that the second defendant did not wish to bring about any 
change in his relation to the business. The receipt of the sum 
of Rs. 1,000 by insured post is explained as being connected 
withthe expenses of Veerappa’s funerals. The practice in the 
community is that its members keep very little cash in India 
and on occasions when they require cash, they generally get it 
‘down from their firms abroad. Nothing contained in Ex. W 
suggests any change in the relationship of the second defendant 
to the family business at Mandalay. If, therefore, his connec- 
tion with that business was that of a junior member of a 
family having a family business, Ex. W is consistent with 
that position being continued even after Veerappa’s death. 


Ex. Y-2 is the copy of the missing letter which was 
apparently written by the Mandalay agent in ignorance of 
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Veerappa’s death. Itis not possible to say whether it was 
addressed to Veerappa or to the second defendant. The descrip- 
tion of it in the printed record as a letter addressed to the 
second defendant is obviously unwarranted. The third paragraph 
of this letter refers to a suggestion that had been made by the 
first defendant to the effect that after he received the day book, 
etc., copies at Penang he would send the same “to you after 
perusal.” We see nothing to justify the contention that the 
word “you” in this paragraph refers to the second defendant; 
in all probability it was intended to refer to the father as. 
the agent was not then aware of the father’s death. No other 
letter has been produced which will show that either before 
this date or after this date any kurippu copy of Ainihugai has. 
been sent tothe second defendant either in the ordinary course 
from Mandalay or by the first defendant from Penang. Ex. Y 
the letter written by the Mandalay agent to the second defendant 
on 23rd November, 1927, merely enclosed the copy of Ex. Y-2 
and carries the matter no further than Ex. Y-2 itself. 
Ex. Q dated 18th January, 1928, throws very little light upon. 
the matter now under consideration. It is a communication 
from the second defendant to the first defendant; it refers to. 
the insistence of the third defendant on an early partition but 
advises its postponement on grounds of decency till after the 
first anniversary of the father’s death. There are two other 
sets of documents relating to this period and it is on them that 
great stress has been laid both by the lower Court and by the 
learned Counsel for the respondents before us, in support of 
the argument that during this period, the second defendant was. 
so conducting himself in relation to the Mandalay business as 
to incur a personal liability for its debts. Before dealing with 
these documents, it is necessary to ascertain with some preci- 
sion the legal basis on which the second defendant’s liability is 
sought to be sustained. Several decisions relevant to this 
question have been brought to our notice in the course of the 
argument; it does not however appear to us necessary to refer 
to every one of them in detail. They may be conveniently 
grouped under certain heads. There are observations in some 
judgments in support of the extreme view that all adult co- 
parceners in a joint Hindu family carrying on a family 
business are in the position of partners and are personally 
liable for debts contracted by the manager for the conduct of 
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the business (see for instance. Debi Dayal v. Baldeo Prasad} 
and the observations of Sadasiva Aiyar, J.,in The Official 
Assignee of Madrasv, Palaniappa Chetti2). This extreme view 
has not.been sought to be supported before us by the learned 
Advocate-General who appeared. for the respondents. Indeed, 
it cannot be reconciled with the positive insistence made by ‘the 
Legislature in S. 5 of the Indian Partnership Act of 1932 that 
the relationship of partners arises from contract and not from 
status. The next paragraph of that section, which is merely a 
declaration of the pre-existing law, provides in express terms 
that the members of a Hindu undivided family carrying on a 
family business as such are not partners in the business. There 
is another line of authority holding that such of the adult 
members as take an active part in the conduct of the business 
must be regarded as incurring a personal liability for the 
debts contracted by the managing member (cf. for instance 
The Official Assignee of Madras v. Palaniappa Chetti, 
Joharmal Ladhooram v. Chetram Harisingh3, Shiv Charan 
Das v. Hari Ram4, Sheo Ram v. Luta Ram’, Nachiappa v. 
Raman’, Bishambhar Nath v. Fateh Lal? and Ramaswami 
Chettiar v. Srinivasa Aiyar8). It is not clear whether in these 
cases the personal liability of the participating members was 
based only on the doctrine of “holding out” or on the view 
that by such participation they changed their relationship from 
that of coparceners in the joint family to that of “partners” 
in the business. For instance, the observations of Spencer, J., 
in The Official Assignee of Madras v. Palaniappa Chetti2 
seem to proceed on the theory of “holding. out’’; but the 
observations of many other learned Judges merely postu- 
late the liability without precisely defining its basis. ‘It 
cannot be denied that the language sometimes used by them 
suggestes that the participating members were regarded by 
them as “partners”.. If active participation in the business is 
to be accepted as affording a new basis. of liability it will be 
obvious that the basis of the liability thus arising must be 





. 1, (1928) LL.R. 50 All, 982. 
2. (1918) 35 M.L.J. 473: LL.R.41 Mad. 824 at 837 and 838.’ 
3. (1914) I.L.R. 39 Bom. 715. 
4, (1935) I.L.R. 17 Lah. 395. 5. A,.LR. 1937 Lah. 6. 
6, ALR. 1935 Rang. 227. 7. (1906) I.L.R. 29 All. 176. 
8. (1935) 70 M.L.J. 214. 
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more precisely defined; because the extent of the liability 
incurred by the participating member will be different accor- 
ding asit is based upon the one ground ‘or the other. For 
instance, if it is based on the theory of “holding out” it is 
only persons who have acted on such representation or on the 
fatth of the “holding out” that can claim to hold the partici- 
pating member liable, whereas if such participation is to be 
regarded as giving the participating member the status of a 
partner, he will become liable to all persons dealing in the 
ordinary course with the business independently of any ques- 
tion whether or not they were aware of the participation by 
the particular member. Another aspect of this question which 
has also been left vague in the decisions is as to whether the 
participating member becomes personally liable only for obli- 
gations incurred subsequently to his participation or even for 
debts existing at the time that he begins to take part in the busi- 
ness. If his liability is to be based on the doctrine of “holding 
out”, it is obvious that such liability can arise only in respect of 
transactions subsequently entered into and on the faith of his 
conduct. Even if it should be held that by such participation 
the coparcener becomes a partner in the business, it seems to 
us unreasonable to hold that he thereby incurs a personal 
liability in respect of the pre-existing debts of the business. 
So far as we have been able to examine the cases cited to us, 
none of them has held the participating member liable for pre- 
existing debts (see for instance the judgment for Sir John 
Wallis, C.J. and Spencer, J., in The Official Assignee of 
Madras v. Palaniappa Chetii!). But in many of these cases the 
position was. complicated by the fact that prior to the participa- 
tion the member in question wasaminor. Thelearned Advocate- 
Genera! relied upon a decision of the Patna High Court reported 
in Benares Bank v. Krishna Das?, as holding the participating 
member liable even for pre-existing debts. The facts are not 
clear from the report and though the language used is wide, we 
do not feel sure whether the learned Judges meant to lay down 
this proposition in that case. We are unable to carry the doctrine 
of these cases to the extent of postulating personal liability for 
pre-existing debts for one reason, namely, thateven the analogy 
of a partner formally admitted into a going concern will not 





1. (1918) 35 M.L.J. 473: LL.R. 41 Mad. 824. 
2. A.LR. 1932 Pat. 206. 
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support this extreme contention; as laid. down in S. 31 of the 
indian Partnership Act the person who is introduced as a partner 
into a firm does not thereby become liable for any act of the 
firm done before he became a partner (see also Lindley on 
Partnership, 10th Edn., p. 266). 


We must add that the decisions which infer a partnership 
from mere participation of the junior coparcener in the 
business have not gone unchallenged. In V.R. C.T. V.R. Chettiar 
v.C.A.P.C. Chettiar!, Page, C. J., critised this line of authority 
in forcible language and in Sitharama Chettiar v. Sivagurunatha 
Chettiar2, a Division Bench of this Court refused to hold that 
active participation in the family business by a junior member 
would suffice to make him a partner in the business—see also 
Murari Lal v. Ghudhumals. Thislast line of cases lays stress on 
the fact that the relationship of partners can arise only from a 
consensual act and that the participation by a junior coparcener 
in the family business is sufficiently explained by his interest 
therein asa member of the family and cannot justifiably be 
attributed to an intention to take upon himself a greater liability 
than would exist if the business was regarded only as a family 
business. We cannot help thinking that there is a great deal to 
be said in favour of this last mentioned view. But for the 
purpose of this case we do not find it necessary to choose 
definitely between these two lines of authorities. No case of 
“holding out’ has been put forward in the present suit; D.W. 1 
who was the original lender and (later) also chairman of the 
Board of Directors of the plaintiff-Bank only speaks of the 
CT. AL. VR. firm as having belonged to Veerappa and his sons 
‘as members of a joint family.’ The two promissory notes for 


Rs. 10,000 each came into existence during Veerappa’s life- 


time, that is, long before there was any scope for the argument 
based upon the second defendant’s conduct. In this connection, 
we may also refer to the observations in Chalamayya v. Vara- 
dayyat, with reference to the circumstancesin which one member 
of a joint Hindu family can be made personally liable for 
debts incurred by the manager. Though some doubt has been 
ast on thecorrectness of these observations by Chandavarkar, J., 


1. (1936) I.L.R. 14 Rang. 122. 
2, (1930) M.W.N. 437, - + 3 ALR. 1933 Lak. 1018 
4. (1898) 9 M.L.J. 3: LL.R. 22 Mad. 166. 
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in Gokal Kastur v. Amarchandı, and by Sadasiva Aiyar, J., in 
The Official Assignee of Madras v. Palaniappa Cheiti2, the 
correctness of the principles there laid down has been accepted 
in nearly all other reported decisions and with all respect we 
venture to think that the observations in Chalamayya v. Vara- 
dåyya3, enunciate the true principle. We have come to the 
conclusion that judged by the test there laid down, it is not 
possible to hold the second defendant personally liable for the 
suit debt or for the debts which were consolidated by the suit 
promissory note. 


The second defendant’s conduct relied on in this connec- 
tion is evidenced by Ex. P, dated 19th December, 1927 and by 
the set of documents (Exs. A, B and R) relating to the settle- 
ment of the accounts of the first agent Somasundara. Exs. Z 
and Z-1 also bear upon this last topic. Ex. P is a hundi 
admittedly drawn by the second defendant on the Mandalay 
firm. It was for a sum of Rs. 301 payable to the sister Seetha 
for the value of presents usually made in the community on 
festive occasions during the first three years after a girls- 
marriage. It is important in judging of the value of this docu- 
ment to remember that this document was in fact never presented 
at Mandalay for payment; it is often the practice in the com- 
munity that hundis drawn for such purposes are not presented 
for payment but are generally paid for in cash in the native 
village itself. The hundi is drawn moreas a matter of honour 
and is a kind of evidence of the gift of the presents; in due 
course, the cash is paid in the village itself. Even assuming 
that this hundi is to be given greater weight. than the circum- 
stances above adverted to allow, it does not justify the conclu- 
sion that the second defendant was drawing it as partner in the 

“firm. It has not been disputed that the amount was payable asa 
matter of custom and as we have already stated, it is the practice 
in the community to draw from the firm abroad for alt 
important cash requirements here. The first defendant who was. 
the managing member of the family was away in Penang at 
the time and it fell to the second defendant who was the next 
senior member of the family to draw the hundi as per the 





1. (1907) 9 Bom.L.R. 1289. 
2. (1918) 35 M.L.J. 473: I.L.R. 41 Mad. 824. 
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custom. The calling up of money from the family firm on an 
occasion like thisin no way differs from the calling up of 
money for the funeral expenses of Veerappa. As the terms of 
the hundi itself indicate, the amount had to be merely debited to 
the headquarters account and not to any personal account of the 
drawer. It only remains to add that the vilasam in which the 
second defendant has signed the hundi is the family vilasam and 
has no particular relation to the vilasam of the business, except 
for the fact that the business also was being carried on in 
the family vilasam. 


The documents relating to the settlement of Somasundara’s 
account have to be understood in the light of the fact disclosed 
by the letters themselves that the conduct of the agency by 
Somasundara had apparently not been very profitable to the 
family and the family even suspected that Somasundara had 
misconducted himself in the course of his agency. In the 
ordinary course, his account would have been settled as soon as 
he returned to India on the completion of his term, but the 
settlement seems to have been delayed apparently because the 
family wanted to have fuller information as to the details of 
his management before deciding whether to release him from 
all liability or to hold him liable for any particular amount in 
respect of losses incurred during hisagency. After Veerappa’s 
death the settlement must in due course have been brought 
about by the first defendant who was the eldest member; but as 
the first defendant was away at Penang or at Kualalumpur 
about this time, he seems to have left itto the second defendant 
to do the needful inthe matter. Thisis made clear by his 
-querry in Ex. Z-1 as to what had been done with Somasundara 
in respect of the amounts due from him. As often happens in 
these disputes between the principal and the agent, the parties 
sought the help of mediators and the documents show that they 
availed themselves of the services of Dewan Bahadur 
K. M. Murugappa Chettiar in settling the disputes, with the 
result that Somasundara executed the promissory note Ex. A 
‘in favour of the first defendant for a sum of Rs. 5,250 
as representing his consolidated liability on the result of the 
accounts. On the execution of Ex. A the receipt (Ex. B) was 
passed, signed by the second and third defendants first and signed 
by the first defendant later on. This settlement was reported 
‘by the second defendant to the first defendant in Ex. R. 
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Ex. Z is a-letter which preceded the settlement’and shows the 
kind of enquiries that the second defendant was making. before 
settling the question of Somasundara’s liability. ‘Taking this 
group of documents as a whole, we fail to see how they carry 
the matter farther than what the second defendant might rea- 
sonably be expected to do as a member of the family interested 
in the family business at Mandalay. 


It seems to us unreasonable to insist that the adult members. 
of a joint Hindu family should take no interest whatever in the 
family business except on pain of becoming personally liable for 
all the transactions of the managing member. Under the Hindu 
Law, their share in the family property is undoubtedly liable 
for the liabilities incurred by the manager and they certainly 
stand to gain, even as joint family members, by the successful 
conduct of the business. Where the family property consists 
of other kinds of assets as, for instance, landed property or 
outstandings, it is not uncommon for junior members to take 
an active part in the supervision of such property, whether it 
consists in cultivation or in the collection of outstandings. No 
one has gone the length of saying that the participation by an 
adult member in business of the last mentioned kind involves 
him in personal liability for family debts borrowed by the 
manager. A distinction may arise so far as participation in 
trade is concerned, by reason of the applicability of the prin- 
ciple of ‘holding out’ in this line of cases, but except to the 
extent resulting from that doctrine, it does not seem to us fair 
or useful to insist that no junior member of a joint Hindu 
family has any right to take any interest in the affairs of the 
family trade. The present case itself illustrates the necessity 
and propriety of the junior member concerning himself in the 
affairs of the business. The last agent had made a mess of the 
bnsiness; the father was dead and the first defendant was away 
at Penang. The second defendant as the next eldest member 
of the family was the only person fit to take steps for settling 
the accounts of the previous agent if heavy loss to the family 
was to be averted; and, for the purpose of settling his account, 
he had necessarily to get adequate information as to the way 
he ‘had conducted the business. 


Undue stress cannot be laid on the fact that the. receipt 


(Ex. B) is signed by all the three adult members. That isonly 
to be expected, for the protection. of the.agent. On the other 
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hand, it is significant that the promissory note taken is taken 
only in the name of the first defendant; and the evidence of the 
first defendant and of Somasundara shows that the promissory 
note account was settled wholly between Somasundara and the 
first defendant himself, a large remission having been made by 
the first defendant, without any reference to the second defén- 
dant. 


The above remarks also apply to the direction in the open- 
ing part of Ex. Z a letter written by the second defendant to 
the agent Ramasami Chetti on the 4th of April, 1928. He 
advised him to collect such items as could be collected, without 
delay and pay up the liabilities. Certainly if the family pro- 
perty was liable for the business debts, the second defendant as 
a member of the family was justified in advising the agent to 
do his best to pay up the liabilities from out of the outstandings 
without adding to the liability of the other properties of the 
family. It has also to be borne in mind in appreciating the 
Significance of these letters that, as we have already observed, 
there is no evidence to show that any new business was carried 
on subsequent to Veerappa’sdeath. What then was the partner- 
ship in which the second defendant is to be held to have become 
a member, ex hypothesi he was liable only to the extent of the 
family assets in respect of the transactions entered into during 
the father’s lifetime. All that he is shown to have done by 
the letters above referred to is that he took steps to reduce the 
liability of the family as far as possible, by insisting that the 
accounts of the former agent should be properly settled and 
that the debts of the business should as far as possible be paid 
off by the collection of its own outstandings. It seems to us 
impossible to suggest that for this purpose he must have changed 
or must be deemed to have changed his relationship from that 
of a junior coparcener in a joint Hindu family to that of a 
partner. We must accordingly express our dissent from the 
conclusion of the learned Subordinate Judge that by his conduct 
the second defendant had made himself a partner in the 
Mandalay firm or had incurred a personal liability for the debts 
of that firm. 


Relying upon the observations in Chalamayya y. Varadayyal, 
the learned Advocate-General contended that by the conduct 





1. (1898) 9 M.L.J .3: LL.R. 22 Mad. 166. 


Alagappa 
Chettiar 
v. 
Bank of 
Chettinad, 
Ltd., 
Kanadu- 

kathan. 


Varada- 
chariar, J. 


Alagappa 
Chettiar 
v. 
Bank of 
Chettinad, 
Ltd., 

Kanadu- 
kathan. 
Varada- 

chariar, J. 


960 THE MADRAS LAW JOURNAL REPORTS. [1938 


above referred to, the second defendant must at least be held 
to have become personally liable on the ground of acquiescence 
or adoption or ratification. We are unable to hold that there 
is any basis for this contention. There is no scope here for the 
application of the doctrine of “ratification” in the true sense. 
The agent who executed the original promissory notes for the 
two sums of Rs. 10,000 never purported to act as the agent of 
the second defendant. It is impossible to think of it, when it 
is remembered that these notes were executed during the father’s 
lifetime and as we have already stated, at that stage the business 
was only an ordinary joint family business. The utmost that 
could be inferred from any alleged acquiescence or adoption of 
the same by the second defendant is that he could no longer be 
heard to say that it was not binding onthe family; there is no 
reason to read more into the second defendant’s conduct and 
imply therefrom that he intended to convert his limited liabi- 
lity as a coparcener into an unlimited liability as a partner or 
a contracting party to the transaction. 


As regards the item of Rs. 5,000 borrowed in December, 
1929 and referred to in Ex. H, the plaintiffs’ case stands on an 
even less firm ground than in respect of the two earlier loans 
of 10,000 each. The award (Ex. E) had been passed in January, 
1929 and according to its terms the Mandalay business had 
only to be wound up; this sum of Rs. 5,000 was borrowed only, 
at the end of 1929, that is, more than 11 months after the 


award. It has not been shown that this borrowing was neces- ` 


sary for the purposes of the winding up; it is very doubtful 
whether even in a regular partnership, one partner can in the 
course of winding up incur a debt so as to throw upon the 
other partners a personal liability therefor. 


Before us, the learned Advocate-General urged a different 
line of argument on the strength of certain provisions in the 
award. Referring to the provision in the award throwing 
the liability for the debts of the family including those of 
the Mandalay business on defendants 1 and 2, he contended 
that there was an implied indemnity in favour of defendants 
3 and 4 in respect of the same and he argued that for the 
purpose of discharging his obligations under that covenant, 
the first defendant was entitled to enter into transactions 
like those evidenced by Exs. H, G, F and J even to the extent 
of throwing an unlimited or personal liability on the second 


wh 
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‘defendant. . We are unable to follow-this argument. It'is true 
that.as.between defendants 1 and Zon the.one hand and defen- 
dants 3 and 4 on the other the arbitrators directed defendants 
-l'and 2 to discharge the debts; but that didnot of itself involve 
‘any change inthe nature of the ‘pre-existing liability of defen- 
alants‘l-and 2 for-these debts, either as between themselves or 
-between them and the creditors. The mere fact that an 
indemnity could be claimed by defendants 3 and 4 if occasion 
«should arise, for it will not adinittedly avail the creditor who 
-hasino party to this arrangement. , Assuming that if such divi- 
‘sion of:liability took place by a.contract between the parties, 
there can be any justification for the argument now urged before 
us, wesee even less justification for it when the arrangement is 
brought about by an award. It.wasnot. by his choice that the 
second defendant agreed to indemnify defendants 3 and 4, but he 
had to submit to the award made by the arbitrators. He denied 
that he acquiesced in it but we are not prepared on the evidence 
to hold that he ever objected to it. But we see no justification 
for reading into the award the further provision that even as 
-between defendants 1 and 2 the second defendant’s liability for 
the existing debts should become different or that the first 
‘defendant should in carrying out the duties imposed upon him 
‘by the award be empowered to throw a personal liability on 
‘the second defendant. If oneistorely on the terms of the 
-award in this connection, the second defendant is entitled to urge 
‘that the power of management given to the first defendant by 
-cl. 9 was only to the effect that the first defendant should 
manage as heretofore. Even if the personal liability of the 
‘first defendant existed already, we see no basis for the argu- 
‘ment that the first defendant was empowered to shift that 
liability on to the second defendant as well. 


- The only document subsequent to the award that remains 
-to be noticed is Ex. AA, dated 4th April, 1929, In that letter 
“the second defendant refers to‘one Kuttayan Chetti who was 
‘for some time working in the Mandalay firm. It was produced 
` to contradict a statement foolishly made by the second defendant 
from the witness-box that he was not aware of this Kuttayan 
Chetti at all. The letter undoubtedly shows that the second 
defendant knew of Kuttayan Chetti and was annoyed at his 
‘removal. by the first defendant from’ “service in the Mandalay 
firm. - But we ‘do not see that . that circumstance carries the 
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plaintiffs case any further than what the other documents help 
to do. As we have already mentioned, after the award there 
was no question of any new business. The letter is written 
to a stranger and the second defendant there complains of the 
conduct of the first defendant in getting rid of Kuttayan Chetti 
after a service of about two months. We may note in this 
connection that there is nothing to warrant the first defendant’s 
statement that Kuttayan Chetti was sent by the first and second 
defendants; but even if it had been so done, we see no 
particular significance in that circumstance because he must 
obviously have been sent only to wind up the concern as per the 
directions in theaward. On the other hand, there is more signi- 
ficance in the fact admitted by the first defendant in his cross- 
examination that when after Veerappa’s death occasion arose 
for giving a power-of-attorney to Ramasami Chetti, the agent, 
the second defendant refused to execute a power-of-attorney. 
If anything, this clearly suggests that the second defendant 
declined to undertake the role of a partner even at that stage. 

For the above reasons, we hold that the learned Judge 
was not justified in holding that by reason of his conduct the 
second. defendant had made himself personally liable for the 
suit debt. The decree of the lower Court must accordingly be 
varied by deleting the reference to the second defendant in the 
earlier part which contains the declaration of personal liability. 
The second defendant must also be exonerated from personal 
liability so far as the payment of costs in the lower Court is 
concerned. Having regard to the extreme contention put 
forward by the second defendant in the lower Court, we do 
not propose to interfere further with that Court’s order as to 
costs. The appellants will be entitled to the costs of this 
appeal, to be paid by the first respondent. 

S. V. V. 
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It is true that.if a-compromise has been entered into in good faith by the. 


manager of a Hindu joint family, or bya father in such family, a minor 
member of the family cannot be allowed to disturb it on the ground of inequa- 
lity of benefit, unless there was fraud or some other ground which in law 
vitiates it. This rule proceeds upon the principle.that the minor was 
properly represented by the father or the manager of the family; and he 
was therefore a party to the compromise. The rule does not offend against 
any law governing a contract. Consequently a.party cannot by describing a 
contract unauthorisedly entered into on behalf of a minor as a family settle- 
ment claim for it an exemption from the law governing the capacity of the 
minor to make a valid contract. 
Decision of the Lahore High Court affirmed. 
Appeal from a judgment and decree of the High Court of 


Judicature at Lahore reversing a judgment of the trial Judge. 
Robert Ritson for Appellants. 
J. M. Parikh for Respondents. 
lst April, 1938. Their Lordships’ judgment was delivered 


by 


Sir SHADI Lat.—On the 17th August, 1920, Mussammat. 


Jiwani,the widow of one Sham Singh died, leaving her surviving 


two illegitimate daughters, Sant Kaur and Basant Kaur, 


Mussammat Jiwani was the proprietor of four squares of land 
in the district of, Lyallpur in the provinceof the Punjab. This 
land was originally in the occupation of her husband as a tenant 
of Government, but he died in October, 1901, without acquiring 
the proprietary rights by paying the-price thereof in compliance 
with the rules applicable to the acquisition of ownership by a 
tenant of Government. It was only after his death that Mus- 
sammat Jiwani paid the price and became the owner of the land 
in August, 1910. 

The question of succession to the land arose shortly after 
her death. In the course of the proceedings taken by the Revenue 
Officer for the mutation of names in respect of the estate, the 
right of the daughters to inherit it on the death of their mother 
was denied by Sham Singh’s collaterals, who laid claim to the 
whole of the property as his heirs. There were three collaterals, 
ħamely, Gujar Singh, the.son of Sham Singh’s paternal uncle, 
and Partap Singh and Kartar Singh, the sons of Gujar Singh’s 
brother, Sarmukh Singh. They claimed to exclude the daughters 
from the inheritance, but the dispute was settled between them 
and the daughters by a compromise, the terms of which were 
embodied in a deed executed on the 22nd April, 1921. The 
estate was divided among all the claimants, one square was 
allotted to each of the daughters, and the remaining two squares 
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were awarded to the collaterals. It was, however, provided 
that the girls would have only a life interest in the land assigned 
to them, without any right of alienation; and that on the death 
of each, her square would devolve upon the collaterals. 


e It iscommon ground that the younger girl, Basant Kaur, 
was a minor at that time and was represented by Gujar Singh 
who purported to act as her guardian in consenting to the dis- 
tribution of the land. The Revenue Officer, who was dealing 
with the mutation proceedings, directed that the land should 
be entered in the revenue record in favour of the various parties 
in accordance with the settlement arrived at by them. 

On the 15th August, 1927, Gujar Singh made a gift of his 
square to the two girls and executed a deed of gift in their 
favour. This deed was followed by another document, which 
he executed on the 16th August, 1927, by which he relinquished in 
their favour his right to succeed to their land on their deaths. 
Thereupon, Partap Singh and Kartar Singh brought, on the 
8th October, 1927, an action against the girls and Gujar Singh 
for a declaration that neither the deed of gift nor the deed of 
relinquishment should affect their never sioner interest in the 
property. 

On the 31st October, 1927, the girls instituted a suit for 
possession of the square which had been allotted to Partap 
Singh and Kartar Singh, and claimed that they (the girls) were 
entitled to succeed to the whole of the estate belonging to their 
mother, and that they were not bound by the deed of settlement 
which was entered into during their minority. 

The Trial Judge held the deed of settlement to be binding 
upon the parties, and while dismissing the girls’ suit for posses- 
sion of one square, granted a declaratory decree in favour of 
‘Partap Singh and Kartar Singh with respect only to the deed 
of gift impeached by them. The girls appealed to the High 
Court against both the decrees in so far as they were against 
them, and their appeals were accepted, with the result that 
their suit for possession of one square was decreed against the 
collaterals, and the suit brought by the latter for Ceclaration 
‘was dismissed in toto. 

From the judgment and the due of the High Court 
Partap Singh and Kartar Singh have brought to His Majesty 
‘in Council two appeals, which have been consolidated. The 
‘vital question, which requires determination, is whether the deed 
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of settlement is binding upon the girls. As stated already, it 
was their mother, Mussammat Jiwani, who paid the price for 
the. land to Government, and it was not disputed in the Trial 
Court that she had thereby acquired the rights of ownership in 
the property. Indeed, it is stated by the High Court in their judg- 
ment that the learned Counsel for Partap Singh and Kartar 
Singh conceded before them that “but for the deed of 1921, 
the daughters were the only rightful heirs of Mussammat 
Jiwani.” Does that deed create an obstacle in the way of their 
right to succeed to the whole of the estate left by their mother? 


Ex concesso, the younger girl, Basant’ Kaur, was a minor 
on the date of the deed of settlement, but Gujar Singh adopted 
the role of her guardian for entering into the contract on her 
behalf. It is, however, clear thathe was neither appointed her 
guardian by any Court, nor could claim that status under the 
law applicable to her.. He himself wanted a share in the estate, 
and this claim was adverse to her right to succeed, withher sister, 
to the whole of the estate. The ruleoflawis firmly established 
that a minor is not competent to make a contract, and as Gujar 
Singh had no authority to enter into a contract on her behalf, 
the deed of settlement must be held to be a void transaction as 
against her. 


Whether her elder sister, Sant Kaur, also was a minor at 
that time is a matter in controversy between the parties. The 
date of her birth cannot be ascertained with any reasonable 
certainty, but the circumstances mentioned by the High Court 
justify the inference that she had’ not attained the age of 
majority on the date’in question. In any case however, the 
elder sister would not be bound if the transaction was 
unenforceable as against the younger. Their Lordships, after 
examining the relevant material on the record, see no reason 
to dissent from the conclusion reached by the learned Judgesof 
the High Court. It is not suggested that Gujar Singh or any 
other person even purported to act on her behalf as her guardian. 


It is, however, argued that the transaction should be upheld, 
because it was family settlement. Their Lordships cannot assent 
to the proposition that a party can, by describing a contract as 
a family settlement, claim for it an exemption from the law 
governing the capacity of a person to make a valid contract. 
It is true that if a compromise has been entered into in good 
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‘faith by the manager of a joint Hindu family, or by a father 


‘in such family, aminor member of the family cannot be allowed 


to disturb it-on the ground of inequality of the benefit, unless 
there was fraud or some other grotind which in law vitiates 
. This rule: proceeds upon the principle that the minor 


‘was properly represented by the father or the manager of the 


‘family; and he was, therefore, a party to the compromise. 
The tule does not offend against any law governing a contract. 

As regards the transaction for the distribution of squares 
‘in-the present case, itis not proved that there was any person 
who had authority, either under the law of contract or under ` 
the personal law applicable to the minors, to make the com- 
promise on, their behalf, surrendering a moiety of their in- 
heritance to persons who were not entitled to it. 

Their Lordships have no hesitation in holding that the 
compromise invoked by the appellants cannot bind the daughters 
of Mussammat Jiwani. They will, therefore, humbly advise 
His Majesty that the appeals should be dismissed with costs. 

Solicitors for Appellants: Nehra & Co. 

Solicitors for Respondents: Hy. S, L. Polak & Co. 

"R ee -= Appeal dismissed. 


B. V. V. 








‘PRIVY COUNCIL. 
` [On appeal from the High Court of Judicature at Bombay.] 
Present :—Lorp Wricat, Loro Romer, SIR SHADI LAL 
AND SIR GEORGE RANKIN. 
Sir Hukumchand Sarupchand, Kt.. .. Appellani* 
ee 
-Hansraj Harji and another l es Respondents, 


Practice—Appeal—Appellate Courtas Court of rehearing—Finding of 
trial judge—How far binding. 

The appellate Court is a Court of Appeal on facts as well as of law and 
the appeal is a rehearing, and consequently the appellate Court may have to 
consider whether there are not such surrounding facts as make it impossible 
to accept the finding of the trial judge even though the latter had the advan- 
tage of seeing and hearing the witnesses. 

Decision of the Bombay High Court affirmed. 
Appeal from a judgment and decree of ‘the High Court 
of Judicature at Bombay reversing a. decision of, the same 


Court on its original jurisdiction, . 2 


1 
wa 





Š P, C,'Appeal No. 21 of 1937. Doo. ss Yth April, 1938. 
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Lionel L. Cohen, K.C. and J. M. Parikh for Appellant. 
L.P. E. Pugh, K.C.and S. Hyam for Respondents. 


7th April, 1938. Their Lordships’ judgment was deliver- 
ed by 


Loro Wricut.—The question in this appeal is whether 
afirm called Hukmichand Rambhagat and. Company (hereafter 
for convenience described as H.R. & Co.) consisted at the 
material times of two partners, namely, Hansraj Harji the 
first respondent and a firm of Hukmichand Rambaghat 
(hereinafter described as H.R.) or of three partners, namely, 
the first respondent and two other persons, the appellant and 
the second respondent Mamraj Rambaghat, who were the 
partners in H.R. In other words were there three separate 


partners, or only two? The importance of the question is 


that H.R. & Co. sustained heavy losses and has been wound 
up, and the second respondent is also insolvent. Hence if 
H.R. were asa firm partners in H.R. & Co., H.R., in 
which the appellant is now the solvent partner, will have to 
make good the loss in respect of H.R. & Co. in the pro- 
portion of 12 annas in the rupee to 4 annas, which is the 
share of the first respondent, whereas if the appellant and 
the second respondent were separate partners in H.R. & Co. 
in equal proportions of 6 annas each, the liability of the 
appellant will be proportionately reduced. 


The facts may be thus summarised. The appellant, who 
is a business man ona large scale, having his principal place 
of business at Indore, was concerned in many subsidiary 
partnerships in other parts of India. Among these was the 
firm of H.R., which had its principal office at Bombay. In 
1916, he decided to embark on business operations in Japan 
and for that purpose the firm of H.R. & Co. was formed, 
its partners being the firm H.R., the first respondent and 
“one Vali Mahomed, who was in charge of the Kobe or Japan 
branch. The shares were at first Vali and the first respon- 
dent 24.annas each, H.R. 11 annas. The partnership agree- 
ment was in writing and was originally for three years. 
H.R. provided the capital. - At the end of 1919, the agree- 
ment was extended fora further period of three years and 
the partners’ shares were varied, Vali’s share being increas- 
ed to 3'annas and the share of .H.R. being. decreased to 
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10% annas. This was indorsed on the agreement. About 
the end of 1921, it was discovered that Vali had been guilty of 
irregularities in Japan. It was decided to dissolve the partner- 
ship. Vali was to go out and his share of 3 annas was to be 
divided into two parts, 14 annas share going to the first 
respondent, the other 13 annas share going to the other partner 
or partners, so as to make a 12 annas share. The dispute is 
whether at the same time, what had been beyond question up 
to that time the undivided interest of H.R. was split up into 
two separate and equal shares of 6 annas each, one share being 
that of the appellant and the other that of the second respon- 
dent. Wadia, J., accepted the appellant’s evidence that this. 
had been agreed at an interview in December, 1921, at which 
the two respondents were present or represented, though Vali 


. was neither present nor represented. The High Court in appeal 


found it impossible to take that view, as the onus to establish 
this change in the constitution of H.R. & Co. rested on the 
appellant and in their opinion he had failed to satisfy that. 
onus. The High Court in appeal accordingly allowed the 
appeal from Wadia, J., and declared that the shares in 
H.R. & Co. were 12 annas in the rupee for the appellant and 
second respondent as partners in H.R. and 4 annas in the 
tupee for the first respondent. The appellant now appeals. 


The question is purely one of fact, partly depending on 
the voluminous oral evidence, partly on a number of docu- 
ments, partly on the probable inferences from proved facts, 
Wadia, J., really decided the case on the oral evidence of the 
appellant, as to what passed at the interview referred to above.. 
He said he regarded the appellant as a generally reliable 
witness, though on certain not unimportant matters he could 
not accept his evidence. On the other hand, he rejected. 
the evidence of the other side denying that any such 
arrangement changing the constitution of H.R. & Co. had 
been arrived at. There was no corroboration of the appel-° 
lant’s testimony as to the material allegation, unless some 
corroboration is to be found in the accounts of H.R. & Co. 
kept at Bombay for the years 1926 to 1928 inclusive, which 
show the profits of H.R. & Co. as credited in equal 6 
annas shares to the appellant and to the second respondent. 
The same position appears in statements sent to the appellant 
at Indore from Bombay and in the appellant’s books kept at. 
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Indore. The Bombay books were kept at Bombay by the first 
respondent, in the same office as that of the appellant. There 
were no profits after 1928, and before 1926 the books are 
not forthcoming, so that it is impossible to say if any change 
was made after 1921. There is no evidence which explains 
satisfactorily why these books were not produced and there is 
no ground to justify holding that one party or the other was 
guilty of deliberately keeping them back. 


These accounts undoubtedly form some evidence of a division 
of the profits of H. R. & Co. in 6 annas shares to the appellant 
and the second respondent as separate partners, but on the 
other hand they may do no more than show the distribution of 
the profits which was actually followed, splitting up what was 
quoad H.R. & Co. the 12 annas share of H.R. into the equal 
shares of the two partnersin H.R. It is impossible in any event 
to infer from these accounts the agreement which the appellant 
alleges. It is therefore necessary to decide whether his evidence 
can be accepted on this matter. Itistrue thatthe appellant has 
been believed on this part of his evidence by Wadia, J., and that 
the learned Judge had the advantage of seeing and hearing him. 
But even so, in this, as in other cases, an Appellate Court, which 
is a Court of Appeal on facts as well as law, so that the appeal 
is a rehearing, may have to consider whether there are not such 
surrounding facts as make it impossible to accept the finding of 
the Judge. And in the present case it must also be remembered 
that the onus is on the appellant to establish the change in the 
firm which he alleges. 


The High Court have come to the conclusion, which is 
carefully explained in the judgments of Beaumont, C.J., and 
Rangnekar, J., that the appellant’s case cannot be accepted. 
Their Lordships agree with that conclusion. As they alsoagree 
in substance with the reasons of the Judges of the High Court, 
they can state their own reasons briefly. 


It was not till 1930 that H.R. & Co.’s financial difficulties 
had to be dealt with, and the position created by the insolvency 
of the second respondentshad to be arranged. There came into 
existence one document which in their Lordships’ judgment 
cannot be regarded as other than conclusive against the case 
madeby the appellant. It was necessary to wind up the affairs 
in Japan of H.R. & Co. and for that purpose a power of attorney 
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was prepared appointing a firm of Gokaldas Dossa & Co. of 
Japan to act for the winding up in Japan of H. R. & Co.’s 
business and affairs. It is obvious that if the power were to 
be effective it was necessary that it should be executed by and 
in the name of the partners of H.R. & Co. The document which 
was prepared in Bombay by the appellant’s solicitors was sent 
to the appellant’s Indore office for execution from the appellant’s 
Bombay office on the 23rd August, 1930, and was not returned 
to Bombay until the 18th September, 1930. It was expressly 
sent to obtain the signature of the appellant in the name of 
H.R. in the presence of a Government official. It was in fact 
on the 16th September, 1930, executed by the appellant personally 
in the name of H.R. in the presence of the Resident Magis- 
trate at Indore, and was then returned to Bombay, where it 
was executed by the first respondent. The document recites 
that H.R. and the first respondent were carrying on business at 
Kobe and Osaka under the firm style of H.R. & Co. It seems 
clear that the execution of this document could not have taken 
place if the appellant’s story was true. The appellant at the trial 
volunteered an explanation which Wadia, J., rejected. He was 
not prepared to accept the appellant’s elaborate description of a 
conversation between him and the first respondent, in which the 
first respondent was said to have requested the appellant to 
sign the power of attorney. Wadia, J., suggests that the 
appellant may have signed the document inadvertently. But 
that seems incredible for many reasons. It is clear that not 
only was the document carefully prepared, but must have been 
examined by the appellant’s standing legal adviser, Mr. Jal, at 
Indore and by his munim at Bombay, Mr. Ramgopal. The only, 
possible inference is that it was not until after the date of 
this document that the case was advanced that the appellant’s 
liability in respect of H.R. & Co. was limited toa 6 annas 
share. The action was not commenced until the 13th October, 
1931, and even then, though it was alleged in the plaint that 
the appellant held a 6 annas share in H.R. & Co., the first respon- 
dent a 4 annas share, and the second respondent a 6 annas 
share, no particulars of any interview or conversations were 
given until the appellant gave his evidence at the trial in 1935. 
There is no written record of it. It is a curious story. No 
explanation is given why this change in constitution of the firm 
H.R. & Co. should have been made. The date stated by the 
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appellant about the middle of December, 1921, appears impossi- 


ble, because Vali did not arrive from Japan until about the end 
of December, 1921.. He was a- necessary party to the dissolu- 
tion and the reconstitution of H.R. & Co., but the appellant 
does not say he was present at any discussion. There were 
many matters to be canvassed, such as the readjustment ofthe 
3 annas share which had been that of Vali. Yet no evidence is 
forthcoming of any interview or discussion on these matters. 


There were three other documents brought into existence 
in 1930 which have been relied on by the first respon- 
dent as inconsistent withthe appellant’s story. One was 
a written assignment by the appellant dated the 17th 
April, 1930, of all monies due on taking the accounts to 
the appellant from the second respondent in respect of the 
various businesses carried on by him in partnership with the 
second respondent, and in some cases with other partners as 
well. This document in one of its recitals states that the 
appellant, was carrying on business in partnership with the 
second respondent and the first respondent in the name of 
H.R. & Co. in Japan, and in the firm of H.R. & Co. the share 
ofthe first respondent was 4 annas and the remaining share 
of 12 annas belonged in equal shares to the appellant and the 
second respondent. - This recital is clearly inconclusive. The 
composition deed entered into between the second respondent 
as debtors and trustees for their various creditors, including 
H.R. & Co., contains in a schedule among the firms in which 
the'second respondents were partners, the firm H.R. & Co., 
and gives the names of the partnersas H.R. 12 annas, Hansraj 
Harji 4 annas. This document was signed by Ramgopal, the 
appellant’s munim in Bombay in his capacity as one of the 
trustees for the creditors. No doubt in a sense Ramgopal in 
doing so represented the interests of the appellant, but their 
Lordships donot regard this as an admission binding the appel- 
‘lant. At the same time it was a matter of serious comment 
that Ramgopal, though present throughout’ the trial, was not 
called by the appellant, and indeed at alater stage when the first 
respondent sought to call him the appellant’s counsel successfully 
placed difficulties, so that in the result he was not called. 


There is also a notice of dissolution of H.R. & Co. dated 
the 3rd April, 1930, which describes H.R. & Co. as composed 
of the first respondent and H.R., but that again was nota 


chand 
Sarupchand 
v 


Hansraj 
Harji. 
Lord 

Wright. 


P.C. 


Hukum- 

. chand 
Sarupchand 
Ue 
Hansraj 
Harji. 
Lord 
Wright. 


Lakshmi- 
kantham 
v. 
Rama- 
lingayya. 


972 THE MADRAS LAW JOURNAL REPORTS. [1938 


document signed or issued by the appellant, and may be dis- 
regarded for this purpose. 

On the whole case, their Lordships are of opinion, in 
agreement with Beaumont, C.J., and Rangnekar, J., that the 
appellant has failed to discharge the onus which rests upon him 
to éstablish that the single share held by him and the second 
respondent in H.R. & Co. was split up into two separate shares. 
They are accordingly of opinion that the appeal should be 
dismissed with costs. 

They will humbly so advise His Majesty. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondents: Barrow Rogers & Nevill. 

R. C. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. JUSTICE VARADACHARIAR AND MR. JUSTICE. 
PanpranG Row. 


Nalam Lakshmikantham and others .. Appellants* (Plaintiffs 
1 to 4) 





v. 
Nalam Ramalingayya and others .. Respondents (Defen- 
dants and Plaintiffs). 


Civil Procedure Code (V of 1908), S. 92—Public charitable tirusi—Family 
in managemeni— Disputes between members of family—Reference to arbitra- 
tion—Arbitrator framing a scheme therefor—A pplication to pass a decree in 
terms thereof-—Court, if competent to pass such a decree. 

Though it may be open to parties entitled to the management of a public, 
charitable or religious institution to settle a scheme of management among. 
themselves, and a suit for carrying out the scheme may lie as in Ramanathan 
Chetty v. Murugappa Chetiy, (1903) 13 M.L.J. 341: 1.L.R. 27 Mad, 192 and 
Ramanathan Chetty v. Murugappa Chetty, (1906) 16 M.L.J. 265: L.R. 33 LA.. 
139: LL.R. 29 Mad. 283 (P.C.), it is not open to the Court to pass a 
decree in terms of a scheme passed by an arbitrator on a reference by the 
parties, as by embodying the award in a decree of Court, the Court will be 
practically framing a scheme for the management of the institutions in. 
question and it will be an evasion of the provisions of S. 92 to allow it to be- 
done under the guise of an award when the procedure prescribed by S. 92° 
has not been complied with. 

Question whether and under what conditions questions relating to a. 
public trust can be referred to arbitration le{t open. 

Ramanathan Chetty v. Murugappa Chetty, (1906) 16 M.L.J. 265: L.R. 33- 
LA. 139: LL. R. 29 Mad. 283 (P.C.), distinguished. 


Appeal against the decree of the District Court of East. 
Godavari at Rajahmundry in O.S. No. 24 of 1932. 





* Appeal No. 154 of 1934. : 20th September, 1938. 
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V. Govindarajachart and Y. \Venkatasubramaniam for 
Appellants. 

M. S. Ramachandra Rao for Reipondents 

The judgment of the Court was delivered by 

Varadachariar, J.—Some of the plaintiffs in the suit 
have preferred this appeal against a decree which declined to 
file an award and embody it in a decree of Court. The parties 
ate descendants of different branches of what may be referred 
to as the Nalam family which had founded various public 
charities in the circars. During the period of the first defen- 
dant’s management, disputes arose between them and as a 
result, a muchilika referring the disputes to arbitration was 
executed by the parties on 8th June, 1931. Reference was 
made in the muchilika itself to the questions which the 
arbitrator was to decide. We may refer in particular to 
‘questions 4 and 5, namely, (4) How is the management of the 
‘choultry at Rajahmundry by the first defendant from 1919 up 
to date? How is the management of the Dharmakarthas of 
the other charitable institutions for the past 12 years? (5) 
What is the nature of the scheme to be framed regarding the 
future administration of the said institutions? The arbitrator 
passed an award on 10th January, 1932 and stated it as his 
conclusion that the first defendant’s management of the choultry 
had not been blameworthy. As regards future management, 
he drew up an elaborate scheme consisting of about 35 clauses. 
As the parties were not prepared to accept this award, the 
plaintiffs filed this suit on 4th July, 1932. 


The defendants raised various objections, out of which it 
is sufficient for the purpose of this appeal to refer to one, 
which formed the subject-matter of the 8th issue. Though 
this issue has not been very clearly worded, the contention 
was made clear in the course of the argument in the lower 
„Court and it was understood as raising the question, whether 
the award was illegal and cannot be made a decree of Court as 
it related to matters which should be made the subject-matter 
of a suit under S, 92, Civil Procedure Code. The learned 
Subordinate Judge upheld this contention and dismissed the 
suit on this ground. He also found against the plaintiffs on 
certain other contentions; but in the view that we take on the 
objection based on S. 92 of the Civil Procedure Code, it is 
unnecessary to deal. with the other objections. 
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Before us, the learned Counsel for the appellants has 
mainly rested his argument in support of the appeal on the 
principle laid down by a Full Bench of this Court in Appanna 
Poricha v. Narasinga Porichal and recently reaffirmed by a 
Division Bench in Shanmukham Chetty v. Govinda Chetty?. 
Wé do not think that the principle of those decisions helps the 
appellants in the present case. All that was there laid down 
was that where a person is seeking to assert or vindicate his 
individual or personal right in respect of the management of a 
charity, the mere fact that a relief asked for may happen to be 
one of the kinds specified in S. 92 will not preclude the main- 
tainability of the suit without conforming to the provisions of 
S. 92 of the Civil Procedure Code. But what the plaintiffs 
are now attempting to do and what the award has purported 
to do is really not merely to protect the individual or personal 
right of a party. The arbitrator was required to investigate 
the nature of the management of the various charitable trusts 
by the parties in management thereof and was also asked to 
lay down a scheme for the future management of the institu- 
tions. These cannot reasonably be regarded as matters arising 
out of the private right of any particular individual. As 
pointed out in Sundara Aiyar v. Varada Aiyars, the fact that 
the disputing parties belong to the family or families in which 
the management of the institution is vested, will not of itself 
take the case out of the purview of S. 92 of the Civil Proce- 
dure Code if the object of the proceedings is to safeguard the 
interests of the institution or obtain directions for its proper 
management. See also Krishna Aiyangar v. Alwarappa 
Atyangar*. 

The learned Counsel for the appellants next relied upon 
the decision in Ramanathan Chetty v. Murugappa Chettys, 
confirmed by the Judicial Committee in Ramanathan Cheity v. 
Murugappa Chetty, and contended that if as there held it is 
open to the parties entitled to the management of a public, 
charitable or religious institution to settle ascheme of manage- 
ment among themselves, there was no reason why such a 
scheme should not be settled by a reference to arbitration; be 


it A 
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insisted that the Court must in both cases give effect to the 
scheme, when one of the parties sought to disturb it. But as 
explained in Krishna Aiyangar v. Alwarappa Aiyangar!, Rama- 
nathan Chetty v. Murugappa Chetty? and Ramanathan Chetty 
v. Murugappa Chetty3, did not deal with the power of the 
Court to decree a scheme agreed on between the parties*or 
settled by an arbitrator; the Court was only called upon to 
protect private rights which had accrued to certain parties 
under a scheme of management which had been accepted and 
acted upon for a long time. It is true that in Ramanathan 
Chetty v. Murugappa Chetty’, their Lordships of the Judicial 
Committee observed that the arrangement which had been 
agreed to by the parties in that case was one which would have 
been sanctioned by the Court if its authority had been invoked. 
It is not clear what kind of sanction their Lordships had in 
view in making that observation. It cannot be a sanction 
under S. 92, Civil Procedure Code, because they go on to add 
that the arrangement was one which the parties interested 
were competent to make without applying to the Court. All 
that their Lordships seem to have had in mind was the con- 
sideration that the arrangement was not prejudicial to the 
‘interests of the institution. The suit itself was one for 
possession by the member who was entitled to a particular turn 
of management according to the existing scheme and there was 
no occasion for any objection under S. 92 of the Civil 
Procedure Code in that case. 

Ramlal Hargopal v. Kishanchand4, to which Mr. Govinda- 
rajachari drew our attention does not help him because the 
Privy Council in that case left open the question: Whether 
the management of a public religious trust could or could not 
be referred to arbitration. In Muhammad Ibrahim Khan v. 
Ahmad Said Khan5, a Division Bench went the length of 
holding that a question of disputed succession to the trustee- 
ship of a public religious trust could not be made the subject 
of a reference to arbitration. It may be a matter for argu- 
ment whether in Venkatachalam Cheitiar v. Ramanathan 
Chettiar6, this Court has not adopted a different view; it is 


1. (1932) 63 M.L.J. 703. 
2. (1903) 13 M.L.J. 341: I.L.R. 27 Mad. 192. 


3. (1906) 16 M.L.J. 265: L.R. 33 LA. 139: LL.R. 29 Mad. 283 at 288 (P.C.).. 


4. ` (1923) 46 M.L.J. 628: L.R. 51 LA, 72: LL.R. 51 Cal. 361 (P.C.). 
5. (1910) LL.R. 32 All. 503. 6.. (1921) 15 L.W. 111. 
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sufficient to say that the latter decision is much more limited 
in scope than the point now under consideration. As observed 
by Napier, J., in p. 117, the disputes in that case was “one 
between two branches of a family as to their respective trustee 


* to'act as trustee’. Sadasiva Aiyar, J., who was a party to 


that decision clearly indicated in Veguarama Dikshadar v. 
Gopala Pattar}, that in the case of a public religious institu- 
tion, a decree settling a scheme as per an award passed on a 
private reference would be a nullity. 
l It is not necessary for the purpose of this appeal to 
express any opinion on the wider question, whether and under 
what conditions questions relating to a public trust can be 
referred to arbitration (as to the English Practice, see Russell 
on Award, 13th Edition, p. 3, Tudor on Charities, 5th Edition, 
p. 349). We restrict ourselves to the question of the effect of 
S. 92, Civil Procedure Code, on proceedings of the kind now 
before us. The language of cl. (2) of that section is so wide 
that it is difficult to hold that the present suit is not precluded 
by its terms. By embodying the award in a decree of Court, 
the Court will be practically framing a scheme for the manage- 
ment of the institutions in question and it will be an evasion 
of the provisions of the section to allow it to be done under 
the guise of an award when the procedure prescribed by S. 92, 
Civil Procedure Code, has not been complied with. 

It was finally contended by the learned Counsel for the 
appellants that we may omit such portions of the award as 
relate to reliefs of the kind contemplated by S. 92 and embody 


the rest of it in a decree; and he relied on the analogy of cases 


where plaints which combined other reliefs with those falling 
under S. 92had been allowed to be limited to the other reliefs. 


‘Here the suit prays for a decree in terms of an award passed 
‘on a private reference and there is no suggestion that the 


award has dealt with matters not covered by the reference}; in 
such a case it is not open to the Court to separate one portion 
of the award from another and limit the decree to portions 
thereof. - g 

The appeal accordingly fails and must be dismissed with 
‘costs. 


S. V. V: E —— Appeal dismissed. 
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IN THE MIGR COURT OF JUDICATURE.AT MADRAS. 
: PRESENT:—MR. Justice WADSWORTH. 

K. M. Pailnpi Mudaliar and 

* others l 1. Appellants* (Plaintiffs) 


Bi oe Y. h : . 
Abdul Subhan Sahib 4. Respondent (Defendant). 


aa Madras Estates Land Act (IX of 1908), Ss, 3 (15), 26 (3)--Grant of both Palaniappa 
-‘warams to defendant's predecessor—Conditions n the application of S. 26 to Monaliat 


the case. Abdul 
S. 26 of the Madras Estates Land Act has no application to any case in Subhan 
which the relations of landholder and ryot do not subsist. Not only the third Sahib. 


clause but the earlier clauses contemplate a a rent*paying relationship between 
the landholder and the tenant. 


Where there was no evidence, in a case, that the defendant ever held his 
land on condition of paying rent and that in fact the gift of both warams to 
this predecessor by the plaintiff’s predecessor converted the tenant himself 
into a landholder, 


Heid, that it should be taken to have been established that the defendant 
was not a ryot within the meaning of S. 3 (15) of the Act. 
` Duraiswami Pillai w. Venkatarama Pillai, (1935) 42 L.W. 626, referred to. 
Appeal against the decree of the District Court of Salem in 
A. S. No. 87 of 1934 preferred against the decree of the Court 
of the Deputy Collector of Salem in S. S. No. 43 of 1933. 
C. S. Venkatachariar and D. Ramaswanu Aiyangar for 
Appellants. 


B. Sitarama Rao for Respondent. 
The Court delivered the following - l 


Jupcment.—The plaintiffs, landholders under the Madras 
Estates Land Act, brought a suit under S. 77 of that Act for 
rent relying upon Ss. 25 and 26 of the Madras Estates Land 
Act and claiming the right to demand rent at the faisal rate 
though in fact’ that no rent has been paid on the suit land so 
far as there is any record. It is common ground that the suit 
land has been held free of rent by virtue of a maintenance gift 
made before 1858 by. one of the plaintiffs’ predecessors. Both, 
the lower Courts have held that S. 26 has no application to the 
circumstances. of this,case. The plaintiffs therefore appeal. , 

CI So: far-as-I am.aware, there is-no specific authority to 
support: the appellant's case that S. 26, sub-S. (3) will apply, ° 
tò- a case in- which there has been a gift of land free.of rent; 





24th August, 1938. 


* S. A. No. 548 of 1936. 
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and not merely a grant subject to favourable terms with 
reference to-rent. Mr. Venkatachari argues that if a landholder 
is not bound by the remissions of his predecessor when these 
remissions consist of the major portion of the land revenue, 
still less will he be bound by the remissions of his predecessor 
when these remissions consist of the whole of the land revenue 
and he argues that the wording of S. 26 (3) would justify the 
view that the landholder for thetime being has the right even 
when no rent has ever been paid to revert to the faisal rate 
which is the rate lawfully payable on the land in the estate in the 
absence of evidence to the contrary. The nearest thing to an 
authority for the view for which Mr. Venkatachari contends, 
is found in the case of Duraiswami Pillai v. Venkatarama: 
Pillai, wherein Madhavan Nair, J., had to deal with the case 
of a rent-free grant of land within the ambit of a Zamindari, 
and held that from the evidence of long standing enjoyment 
of the land free of rent, the Court would presume a legal 
origin for the right enjoyed and that a claim to apply S. 26, 
cl. (3) involves the establishment of certain facts by the 
landholder and could only be entertained on an express plea 
by the person who has to prove the applicability of that 
clause. Thus Madhavan Nair, J., had to deal with a conten- 
tion similar to that which is now put forward, and negatived 
it on the ground that it was not pleaded at the original trial. 
There is, however, no decision that such a plea would be 
good in law on such facts if taken at the right time. 


For the respondent, it is contended that S. 26 (3) has. 
no application unless it is first shown that the relationship of 
landlord and ryot subsists with reference to the land in suit 
and that there cannot be any such relationship unless the- 
defendant is a ryot within the definition in S. 3 (15), that 
is to say, it must be shown that the defendant is a person. 
who holds, for the purpose of agriculture, ryoti land in am 
estate on condition of paying to the landholdera rent which 
is legally due upon it. The argument is that in the present 
case there is no evidence that the defendant ever held this. 
land on condition of paying any rent and that in fact the gift 
of both warams to the defendant’s predecessor by the plaintiffs” 
predecessor converted the tenant himself into a landholder.. 


1. (1935) 42 L.W. 626, 
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‘It does not’ seen to me to'be necessary for the purpose of 
this case to go so far as to'say that the defendant is a land- 
holder in respect of this land; but it does seem to me to be 
clear that no relationship of landholder and ryot has been 
established between the plaintiffs and the defendant. It is 
true that there has been an exchange of pattas and muchilikas 
with reference to the cases . payable on the suit land, but that 
is the result of a liability under the Local Boards Act, which 
has no relevancy in establishing the status of the defendant 
under the Estates Land Act. There is no evidence that the 
defendant or his predecessors ever held land under the plain- 
tiffs or their predecessors on. condition of paying any rent 
at all. It must, therefore, I think, be taken not to have 
‘been established that the defendant is a ryot. As I read 
S. 26, it has no application to any case in which the relations 
of landholder and ryot‘do not subsist. Not only the third 
clause but the earlier clauses contemplate a rent-paying rela- 
tionship between the landholder and the tenant and the section 
lays down the terms on which the rent may or may not be 
augmented. The section, to my mind, has no application when 
there has been a complete surrender by the landholder of the 
right to collect any rent whatever on the suit land. In fact, 
though it does not appear that the grant to the defendant’s 
predecessor has ever been expressly described asan inam, I am 
unable to see any legal difference between the tenure on which 
defendant holds and the ordinary tenure of a post-settlement 
inamdar. The grant was certainly not for service so that even 
applying the criteria which govern the resumption of post- 
settlement inams, it could not be presumed ‘that the grant is 
resumable. But if it is an out-and-out grant of both the 
warams as it appears to be, there are no grounds, to my mind, 
for applying S. 26 of the Estates Land- Act at.all, for there is 
no longer any relationship of landlord and tenant subsisting 
‘between the parties. 
- In this view, I dismiss the appeal with costs. 


` Leave to appeal is refused. ' 


Rey, “a w 3 ere a Appeal dismissed. 
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aN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Jvarice Kine, 


-Hejmady Co-operative Society by 

the present Official Liquidator 

Mr..K. Sarvothama Rao (vide 

endorsement dated 28th Sep- 

tember, 1938, of the Advocate 

for the Appellant on the 

Vakalat filed by him on 29th 

September, 1938) =- Appellant* (Petitioner) 

Ve í 

H. Veeraiya Naika .. Respondent (Respondent). 

Madras Co-operative Societies Act (VI of 1932), S. 47 (3) (b) and (6) -- 
Power of liquidator to decide questions as regards membership—A pplication 
to Court under S.47 (6)—Jurisdiction of Court to decide the question of 
membership. 

The liquidator of a Co-operative Society passed an order determining 
what contribution should be made by the members under S. 47 (3) (b) of the 
Madras Co-operative Societies Act and applied to the Court under S. 47 


(6) to enforce the order against the respondent. It was contended by the 
respondent that he was nota member of the Society and therefore was not 


“bound by the liquidator’s order. 


Held, that the liquidator has jurisdiction to decide who are members and 
who are not. There isnobar therefore to the executing Court deciding 
‘whether the respondent is or is nota member bound by the order of the 
liquidator. 

Vaikunta Bhat v. Sarvothama Rao, (1936) 70 M.L. I. 604: LL.R. 59 Mad. 
895, relied on. 

Appeal against the order of the District Court of South 
Kanara dated 25th August, 1934, and made in A. S. No. 93 of 
1934 preferred against the order of the Court of the District 
Munsiff of Karkal dated 3rd February, 1934, and made i in 
R. E, P. No. 1137 of 1933. 

B, Sitarama Rao for Appellant. 

K. Y. Adiga for Respondent. 

The Court delivered the following - . 

Jupcment.—This is an appeal arising out of an applica? 
tion by the liquidator of a Co-operative Society under S. 47 
(6) of the Madras Co-operative Societies Act. S. 47 (3) (b) 
describes the powers of the liquidator in the following terms :— 


“To determine from time to time the contribution to be made or remain- 
ing to be, made by, the members or past members or by the estates or 
nominees, heirs or legal representatives of deceased members or by any 








* A.A,A. O. No. 30 of 1935. 6th October, 1938, 
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officers or ‘former officers to the assets of the society such contributions 
including debts due from such members or persons.” 
The liquidator in the present case passed an order deter- 


mining what contribution should be ‘made by the members 
under this sub-section and applied to the Court under sub- 
S. (6) which runs as follows :— 


“Save as provided in sub-S. (5) orders under this section shall on 
application be enforced by any Civil Court having local jurisdiction in the 
same manner as a decree of such Court,” 


to enforce the order against the respondent. The respon- 
dent raised the plea that he was not a member of the society 
and therefore was not bound by the liquidator’s order. 

Both the Courts below instead of adjudicating upon this 
plea have held (1) that the liquidator had no jurisdiction to 
decide whether the respondent was a member or not and (2) 
that the Court itself to which the application was made under 
‘sub-S. (6) would be equally powerless to decide this question. 

It is very difficult for me to understand how the Courts 
below could have brought themselves to reach a conclusion 
like this which is so manifestly inconvenient to everybody 
concerned in the case. It is quite obvious that in one sense 
the liquidator must have jurisdiction to decide who are 
members and who are not. Otherwise it is of course impossible 
for him to pass any kind of intelligible or reasonable order 
under sub-S. (3) (b). The whole question of the calculation 
of the contribution to be made by the members will of course 
depend upon the number of these members. Unless the 
liquidator can satisfy himself at least provisionally as to the 
number of members in the society no order under the sub- 
section will be possible. The matter has been considered to 
some extent by a Bench of this Court of which I was a 
member in Vaikunta Bhat v. Sarvothama Raoi. All that is 
stated in that judgment is: 

“We are unable to find in the Act any clear indication that the liquidator 
* can determine in such a way that this determination is not subject to be set 


aside by the Civil Courts, who are liable either as members or as past 
members of the society to contribute to the assets of the society.” 


The situation therefore is that in the present case, the 
liquidator has decided that the respondent isa member. ‘This 
decision would be subject to any proceedings which may be 
taken by either party in the Civil Court to setitaside. Neither 
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party has taken any such proceeding. The liquidator however 
relying on his own view of the status of the respondent has 
applied under sub-S. (6). The respondent raised the plea 
that he is not a member. That plea when analysed amounts to 
this, that the liquidator has no jurisdiction to pass the order 
against him which he now wishes the Court to enforce. When 
a plea is raised involving the question of the nullity of the 
decree sought to be exercised that plea has clearly to be 
decided by the executing Court. There seems to be no bar at 
all to the Court below following what is obviously the most 
convenient procedure in this case, and proceeding to decide 
whether the respondent is or is not a member bound by the 
order of the liquidator. Itis impossible for me to understand 
why without deciding this question, the lower Courts should 
immediately assume that simply because the liquidator has 
included the respondent amongst the list of members, he (the 


liquidator) has done something which he has no jurisdiction to 
do. 


This appeal which incidentally, I may notice, has not been 
seriously opposed on behalf of the respondent will according- 
ly be allowed and the application restored to the file of the 
learned District Munsiff of Karkal for disposal according to 
law after finding whether the respondent is a member of the 
society or not. 

Costs will abide the event. 

K. C. mae Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice VARADACHARIAR AND MR. JUSTICE 
ABDUR RAHMAN. 

Aravamudhu Aiyangar and others .. Appellants* (Plaintiffs) 

v. o> 

Ramanuja Aiyangar and others. .. Respondents (Defen- 

i dants Land 3 to 7, 9, 8° 

and 10 to 17 and L. 

R. of 6th Defendant). 


Trust—Right of plaintiffs to become trustees after death of their father— 
Breach of trust and failure to perform trust by the father—Whether plaintiffs 


‘could become ipso facto trustees—-Madras Hindu Religious Endowments Act 


CI of 1927), Ss.9 (11), 57 and 73 (1) (a)—Scope of. 


* Appeal No. 377 of 1933. 17th August, 1938. 
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According to a will of the grandfather of the plaintiffs, their father 
would be the trustee of certain charities during his lifetime and they would 
become trustees after their father’s death. They brought a suit for recovery 
Of certain lands which were dedicated to the charities under the will. They 
alleged that they had become entitled to manage and perform the trust as 
their father ceased to perform the trust, had alienated the suit properties as 
if they were his private properties, had in fact gone away to French 
territories and was accordingly not entitled to be in management of the 
trust, 


Held, that the. plaintiff's father did not ipso facto cease to be a trustee 
merely on the grounds alleged by them, though such grounds might justify 
his removal from office under appropriate proceedings and the plaintiffs did 
not become trustees nor could they be said to be in de facto management of 
the trust. 


Ramaswami Goundan v. Singaperumal Kadavul, (1925) 50 M.L.J. 42, 
relied on. : 


Though the same language as in the definition of ‘religious endowment’ 
was not adopted in the 1935 amendments to Ss. 57 and 73 (1) (a) of the Act, 
the intention was to make these two provisions co-extensive with the definition 
of ‘religious endowment’ in $.9 (11). 


S. 9 (11) refers to property endowed for the performance of any service 
or charity connected with a temple. Ss. 57 (1), Expl. and 73 (1) (a) refers to 
.a specific endowment attached to a temple. 


Appeal against the decree of the District Court of East 
Tanjore at Negapatam dated 25th July, 1933, in O. S.No. 1 of 
1932, 

K. Raja Aiyar and R. Sundaralingam for Appellants. 

R. Somasundaram, P. N. Marthandam Pillai, C. Ranga- 
swami Aiyangar and E. S. Chidambaram Pillai for Respon- 
dents. 

The judgment of the Court was delivered by 


Varadachariar, J.—Plaintiffs whose suit has been dismiss- 
ed by the lower Court on certain preliminary grounds have 
filed this appeal. They sued for recovery of possession of 
certain lands and for mesne profits and also sought to set aside 
a decree which had been obtained against them and their father. 
They claimed to be entitled to possession of the suit properties 
òn the ground that under Ex. A, their grandfather’s will, they 
had become trustees for the charities to which these properties 
they said had been dedicated by the said will. They recognis- 
ed that as per the terms of the will, their father, the first 
defendant would be the trustee during his lifetime and they 
would become trustees only after their father’s death. They 
accordingly alleged in paragraphs 5 and 6 of the plaint that the 
first defendant had altogether ceased to perform the trust, that 
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he had alienated’ the ‘suit properties’ as if they were his 
private properties, that he had in fact gone away to 
French territories and that he is accordingly no longer 
entitled to be in management of the trust. On these allega- 
tions, they claimed that as descendants of the first defendant, 
they had become entitled to manage and perform the trust. In 
paragraph 8 of the plaint, they referred to O. S. No. 17 of 
1927 on the file of the Sub-Court, Tiruvarur, brought by a 
mortgagee from their father impleading therein the plaintiffs 
also as defendants during their minority. For the reasons 
alleged in that paragraph and in the next paragraph, they 
claimed that the decree obtained in that suit and the sale held 
in pursuance thereof were not binding upon them or on the 
trust. The first defendant, the father, remained ex parte. The 
other defendants who are alienees raised various contentions ;. 
and numerous issues were framed in the case with reference 
to those contentions. Issues 4, 5 and 9 were dealt with by the 
lower Court as preliminary issues; on these issues, the learned 
District Judge held that the plaintiffs had no right to maintain 
this suit and dismissed it accordingly. 

So far as issue No. 4 is concerned, we agree with the 
learned Judge that the plaintiffs are not the present truStees 
and that they are not entitled to maintain this suit in that 
capacity. Ex. A appoints them as trustees only after their 
father’s death. It might be that the father’s misconduct or 
breach of trust would justify his removal from office and on 
such removal a question might arise whether the plaintiffs 
would not become entitled to the office. But we cannot accede 
to the plaintiffs’ contention that merely on the ground of breach 
of trust or even the total failure to perform the trust or his 
leaving British India, the first defendant ipso facto ceased to bea 
trustee and the plaintiffs directly became trustees. The learned 
Counsel for the appellants relied upon the decisions in Mahanth 
Ram Charan Das v. Naurangi Lali, Mahadeo Prasad Singh v: 
Karia Bharti? and Rangaswami Naiduv. Krishnaswami Aiyars. 
Those cases only recognise the right of ade facto trustee to sue 
for recovery of possession of trust property for the benefit of 
the trust. It cannot be said on the allegations in the plaint in 





1. (1933).64 M.L.J. 505: L.R. 60 I.A. 124: I.L.R. 12 Pat, 251 (P.C.). 
‘2. OS) OS aE Je 499: L.R. 62 I.A. 47: I.L.R. 57 AIL 159 (P.C). 
3. (1922) 44 M.L.J. 116. 
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the present’case that the-plaintiffs are in de facto’ management 
of the trust. The case falls within the principle of the decision 
in Ramaswami Goundan v. Singaperumal Kadavuli, referred 
to by the learned District Judge. 


It was next contended before us that even if the plaintifts 
had not become trustees under the terms of Ex. A, the Court 
inight, on the allegations in the plaint, treat this as a suit for 
removal of the first defendant from office and for appointment 
of the plaintiffs as trustees and then give the plaintiffs the 
appropriate reliefs. If there was no other difficulty in our 
way, we might have considered the possibility of allowing 
appropriate amendments to be made in the plaint. But it seems 
to us that the objection taken by respondents that these reliefs 
cannot be obtained in the suit even if amendments to the above 
effect are allowed is well founded. On the footing that the 
trusts alleged by the plaintiffs are public trusts, they may be 
either religious or charitable. If they are charitable, a suit for 
the removal of the trustee will be governed by the provisions 
of S. 92 of the Code of Civil Procedure; if they are religious, 
the endowment will fall within the definition of a “religious 
endowment” under the Madras Religious Endowments Act and 
any attempt to get the trustee removed from office must be 
made only in accordance with the provisions of Ss. 57 and 73 
of the Act. Whatever the position might have been before 
1935 (as to which see Vythilinga Pandara Sannadhi v. Ranga- 
natha Mudaliar®) the amendment made in thesetwo sections by 
Act XII of 1935 provide for such reliefs, even in respect of 
kattalais; and we see no reason for not giving full effect to the 


absolute terms of S. 73, clause 3 which precludes any suit in’ 


respect of the administration or management of religious 
endowments except as provided by the Act. It is not known 
whether the temple in which the kattalais referred to in Ex. A 
are to be performed is an excepted temple or a non-excepted 
“temple. If it isan excepted temple, the case will fall under 
S. 73, cl.(@)and if it is anon-excepted temple, the case will fall 
under S. 57. We felt some little doubt as to the application of 
these two provisions to one of the, charities mentioned in the 
will, namely, that which relates to the distribution of food to 





i 1. (1925) 50 M.L.J. 42. 
2. (1933) 66 M.L.J. 98: L.L.R. 57 Mad. 362. 
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pilgrims after. offering it to the deity. In S. 73 (1) (a) as 
well as in the Explanation added in 1935 to S. 57, reference is 
made to endowments attached to the temple, whereas in the 
definition of religious endowments, even properties endowed 
for the performance of any charity connected with a temple 
wilt be included. It is possible to suggest that the word 
“attached” can refer only to endowments connected with the 
service in the temple but not to endowments merely for the 
purpose of feeding pilgrims after the food is offered to the 
deity. There would have been less difficulty if in the amend- 
ments to Ss. 57 and 73 the same language as in the definition 
of “religious endowment” had been adopted; but we feel little 
doubt that the intention was to make these two provisions co- 
extensive with the definition clause. We must accordingly 
hold that so far as the suit prays for possession and mesne 
profits, it was rightly dismissed by the learned Judge. 


But we do not think that the total dismissal of the suit 
was justified. So far as the decree in O. S. No. 17 of 1927 on 
the file of the Tiruvarur Sub-Court was concerned, the plain- 
tiffs were parties thereto and their right to have the decree 
therein set aside does not depend upon whether they have 
become trustees or not on the date of this suit. In Giris 
Chandra v. Upendra Nath, a Division Bench of the Calcutta 
High Court went the length of holding that a prospective 
trustee may, on the analogy of the Hindu reversioner, file suits 
for declarations in respect of transactions entered into by the 
trustee in office. We do not think itnecessary for the purposes 
of this case to go so far. We do not however see any reason 
why persons who were themselves parties to a suit should not 
have the right to sue and obtain a declaration that that decree 
is void. Whether the grounds alleged against that decree 
justify a setting aside of that decree or not can be determined 
only after an enquiry into the merits of those allegations. All 
that we now decide is that the learned Judge’s findings on 
issues 4, 5 and 9 will not justify the dismissal of the suit so 
far as it related to the decree in O.S. No. 17 of 1927. The 
issues relating to that decree will have to be dealt with on the 
merits. To that extent, the decree of dismissal is set aside 





1, ALR, 1931.Cal. 776. 
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and the case remanded to the lower Court for disposal on the 
merits. , 


‘As regards costs, we may, observe that the question raised 
is not,.by any means, free'from difficulty and but for the 
amendments introduced in the Act in 1935 long after the suit 
had been instituted, it is not impossible that a different view. 
could have been taken. In the circumstances and in view of 
the fact that the appeal succeeds in part, we- direct the parties 
to bear their respective costs so far incurred in both the Courts. 
The appellants will pay to the Government the court-fee pay- 
able on the memorandum of appeal except to the extent of the 
reliefs relating to the O. S. No. 17 of 1927. The amount 
payable by them will be Rs. 82-8-0. 


K. C. Appeal partially allowed and remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Mapmavan Nam,. Officiating Chief 
Justice AND Mr. JUSTICE KrisHNASWAMI AIYANGAR. 


Dharmakartha Garudachar .. Appellant* (Plaintiff) 
v. 
The Madras Hindu Religious 
Endowment Board .. Respondent (Defendant). 


Madras Hindu Religious Endowments Act (II of 1927), Ss. 18, 57 and 
62—Excepied temple —Framing of scheme—Board proceeding on the assump- 
tion that a person was not hereditary trustee—His hereditary trusteeship 
established in a suit under S, 57—Case against the trustee not stated clearly— 
Procedure causing prejudice to trustee. i 


The Commissioners of the Endowments Board proceeded under 
Ss. 18 and 57 of the Hindu Religious Endowments Act on the wrong assump- 
tion that A was not the hereditary trustee of the temple, examined a few 
witnesses and then framed a scheme without making clear the case against 
him. There was no place for him in the board of management as framed by 
the scheme. A filed a suit as contemplated by S. 57 for setting aside the 
scheme and also a petition under S$. 84 (2) of the Act. In the petition the 
Court granted a declaration in his favour that he was the hereditary trustee 
and the suit temple was an excepted one. In the suit the Court decided that 
the scheme framed by the Court was notiulira vires and no case was made 
out for disturbing it. The Board filed no revision petition to the High Court 
against the order in the original petition. On the other hand 4 filed an appeal 
against the decision of the lower Court in the suit. 

Held, that the procedure adopted by the Commissioners on the assump- 
tion that the temple in question was a non-excepted one was wrong, and the 
trustee, being a hereditary one, was prejudiced by such procedure. What is 
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contemplated in S. 62 of the Act which relates to excepted temples is that 
opportunity should be given to the trustee to hear what the case against him 
is and then the Board may proceed to consider whether a case for the 
settlement of a scheme has been made out. The inquiry under: S. 62 should 
be more detailed and thorough than what is required under S. 57. Therefore 
the order of the Board was not properly passed as the Commissioners had 
proceeded under S. 57 which contemplates no more than taking of formal 
evidence, 

Zamorin of Calicut v. Krishnan Nambudripad, (1930) I.L.R. 54 Mad. 
532 at 541 and Naranna Naidu v. Venkataramayya, (1934) 68 M.L.J. 722: 
LL.R. 58 Mad. 862 at 866, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Anantapur dated 22nd February, 1934 and passed in 
O. S. No. 5 of 1933. 

B. Sitarama Rao and K. Srinivasa Rao for Appellant. 

K. Subba Rao and P. V. Rajamannar for Respondent. 

The judgment of the Court was delivered by 

The Officiating Chief Justice —One Garudachar who claims. 
to be the hereditary trustee of the temple of Nettikanti 
Anjaneyaswami in Kasapuram, Gooty taluk, Anantapur District, 
is the appellant before us. Proceedings under Ss. 18 and 57 of 
the Madras Hindu Religious Endowments Act were taken by 
this Endowments Board for his removal from trusteeship and 
for the settlement of a scheme for the administration of the 
temple. The appellant claimed that the temple was an excepted 
temple and that he was the hereditary trustee. The Commis- 
sioners held that there was no proof that the temple is an 
excepted one and they came to the conclusion that in the 
interests of the temple it was necessary that a scheme should 
be framed. They accordingly framed a scheme and appointed 
three other persons for the management of the temple. There 
was no place in the Board of management for the present 
appellant. He then filed a suit as contemplated by S. 57 for 
setting aside the scheme and also a petition under S. 84 (2) 
before the District Judge. He contended that the temple was. 
an excepted temple, that he was the hereditary trustee thereof, 
that no case was made out for the settlement of a scheme, and 
that if a scheme was necessary a place must be given to him 
on the board of management. The learned Subordinate Judge 
who tried the suit agreed with the appellant’s contention that 
the temple is an excepted one and that the appellant is the 
hereditary trustee, but he decided that no case was made out 
for disturbing the scheme framed by the Hindu Religious. 
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Endowments Board. He also came to the conclusion that it 
was left to the discretion of the Board to appoint the appellant 
as a trustee or not though his hereditary title to the trusteeship 
was established. The present appeal is against this decision of 
the Subordinate Judge. 


The substantial contention urged before us by the appellant 
is that the order of the lower Court is vitiated by the fact that 
proceedings were taken by the Religious Endowments Board 
under S. 57 which lays down the procedure forsettling schemes 
for non-excepted temples, whereas the temple in question being 
an excepted temple the procedure that should have been 
followed is the one prescribed in Ss. 62 and 630f the Act. We 
may mention here that it is not contended by the respondent 
that the finding of the learned Judge that the appellant is the 
hereditary trustee and that the temple is an excepted one is 


‘wrong. We would therefore proceed upon that assumption to 
consider this case. 


There is a marked line of distinction adopted in the 
Madras Hindu Religious Endowments Act with reference to 
‘the framing of schemes for excepted temples and for non- 
excepted temples. Chapter V deals with the procedure to be 
followed with reference to non-excepted temples and Chapter 
VI deals with excepted temples. It was pointed out in Zamorin 
of Calicut v. Krishnan Nambudripad|, that “the policy of the 
Madras Hindu Religious Endowments ‘Act, as seen from a 
comparison of Chapters IV, V and VI thereof, is to place 
maths and excepted temples, in normal conditions, under much 
less direct and detailed interference from the Religious Endow- 
ments Board in matters of internal management than ordinary 
temples.” In Naranna Naidu v. Venkataramayya2, it was 
observed by the learned Judges that the powers of the Board 
in respect of an “excepted temple” are clearly differentiated 
throughout the Act. This appears to be very clear when we 
‘peruse the provisions contained in Chapter V and those contained 
in Chapter VI. Under S. 57 of the Act, before framing a 
scheme for a non-excepted temple the Board has to be satisfied 
that in the interests of the proper administration of the endow- 
ments of the temple a scheme of aor aaton should be 





- (1930) LL.R. 54 Mad. 532 at 541. 
2, (1934) 68 M.L.J. 722: ILL.R. 58 Mad. 862 at 866. 
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settled, and when it is so satisfied, it may after consulting in the 
prescribed manner the trustee, the committee, if any, and the 
persons having interest, by order settle a scheme of administra- 
tion for the endowments of such temple. Under S. 62 which 
relates to excepted temples, the Board when it is satisfied for 
reasons mentioned therein that in the interests of the proper 
administration of the endowments a scheme of administration 
should be settled “may hold an inquiry which shall be conducted 
in such manner as may be prescribed.” Then in S. 63 it is 
stated that after the conclusion of the inquiry if the Board 
thinks that a scheme should be settled it may after consulting 
in the prescribed manner the trustee and the persons having 
interest, by order settle a scheme of administration for the 
endowments connected with such math ortemple. It is obvious 
that a comparative study of these provisions which are impor- 
tant, relating to the settlement of schemes for these two 
different kinds of temples reveals the fact that a more detailed 
inquiry is contemplated in the case of excepted temples than in 
the case of non-excepted temples. Our attention has been drawn 
to the rules framed under these two sections and they also indi- 
cate that the inquiry under S. 62 should be more detailed and 
thorough than what is required under S. 57. Asa matter of 
fact no inquiry is contemplated in S. 57. What is required is 
that when the Board is satisfied that a scheme of administra- 
tion should be settled, the Board may consult the trustee, the 
committee, if any, and the persons having interest, and proceed 
to settle a scheme. This point is emphasised by Mr. Rajamannar 
who appears for therespondent. He points out that no inquiry 
is contemplated by S. 57, but he says that an inquiry was held 
in the present case and therefore that inquiry should be treated 
as the inquiry under S. 62 and that unless the appellant is in 
a position to satisfy the Court that he has been prejudiced, we 
should not interfere with the order of the lower Court. This 
argument means that what has been considered to be an impor- 
tant procedure laid down by the statute, may well be ignored, 
because the commissioners happened to examine a few witnesses 
tendered by the appellant. As to what actually took place 
there can be no dispute at all. The commissioners purported 
to proceed under S. 57 and did proceed under that section. 
Their order is headed “under Ss. 18 and 57.” They say that 
certain reports submitted by their officers were perused. Then 
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reference is made to the fact that. witnesses produced by the 
appellant were examined. This was what actually took place. 
What the case of the Hindu Religious. Endowments Board 
was against, the appellant. was not. made clear. .It was simply 
upon what was disclosed in the evidence that the order was 
based. This is not what is contemplated i in,S. 62. Opportuñity 
should be given to the trustee to heat what the case against 
him is and then the Board may proceed to consider whether. a 
case for the settlement of a scheme has been made out. It 
appears to us that since the procedure laid down in the statute 
has not been followed the appellant must- necessarily be consi- 
dered to have been prejudiced. Further, the Board: proceeded 
on the assumption that the appellant was not the hereditary 
trustee, and the whole treatment accorded to the question was 
influenced by that consideration. If, on the other. hand, the 
Board had realised that it was dealing with a party who had 
hereditary rights in the temple, then we think they would have 
certainly followed the procedure laid down in Chapter VI. 
That has not been done in this case. In such circumstances 
the argument that some inquiry has been made arid that- the 
appellant has not been able to coriclusively show that he has 
been prejudiced thereby is beside the point. The, appellant’s 
hereditary trusteeship has been accepted as a fact and has not 
been challenged before us. Im the circumstances, we think 
that he being the hereditary trustee of an excepted temple the 
case against him should have been properly dealt with in the 
manner prescribed in the Act, and since it has not been done 
so, we consider that the order of. the oe has not, been pro- 
perly passed. . : 

The peels isallowed and ie respondent alley ihi costs 
of the appellant throughout. ; 

K. C. Appeal allowed. 
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PRIVY COUNCIL. 
{On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT :—LoRrbd WRIGHT, Lorp ROMER, LORD PORTER, 
Sig SHADI LAL AND Sir GEORGE RANKIN. 
NAUTICAL ASSESSORS CAPTAIN A. H. RYLEY AND CATTA 
C. Sr. G. GLASSON. 
The Owners and Parties interested in the ` 
S:S. “Malacca Maru” .. Appellants* 
v. 


Deutsche Dampfschifffahrts Gesellschaft 


“Hansa” (Owners of S.S. “Marien- 
fels”) ` -.. Respondents. 
Maritime collision—Ships proceeding in same direction—-One ship over- 


taking another-——-Negligent helm action and failure to slacken speed—Liability 
for damages. 


Two steamships ‘‘Marienfels’ and “Malacca Maru” were in collision in 
broad daylightin the river Hughli at a spot which was a recognised passing 
place. It appeared that at the time of the occurrence the weather was fine 
and clear and that the wind was of no material force. It was flood tide and 
the water was still rising. Both vessels were proceeding southwards to the 
sea and the “Marienfels’ was overtaking. Both were in charge of duly 
licensed pilots. It was shown that the “Malacca Maru” failed to slacken 
speed when the “Marienfels” came abreast of her and the former was 
approaching the eddy. It was further shown that the helm action of the 
“Malacca Maru” was negligently late. 


Held, that under the circumstances the “Malacca Maru’ was alone to 
blame and that the owners of the “Marienfels” were entitled to recover 
damages for the loss sustained as a result of the collision. 

Decision of the Calcutta High Court affirmed. 

R. F, Hayward and Wilmer for Appellants. 

L. P. E. Pugh, Sir T. Strangman and C. Aaram fot 
Respondents. . 

22nd July, 1938. Their Lordships’ judgment was danen 
ed. by ; 
SIR Grn RANKIN.—At 12-35 p.m. on Sunday the 16th 
March, 1930, the steamships “‘Marienfels” and “Malacca Maru’” 
were in collision in the River Hughli at a spot south of 
Pukuria Point Column and north of Lower Brul Sand buoy. 
The ‘“‘Marienfels” is a vessel belonging to the plaintiffs-respon- 
dents, a German company: her gross tonnage is 8,000 tons, 
her length 495 feet and her beam 58 feet. The “Malacca 





+ P, C.. Appeal No. 6 of 1938. 22nd July, 1938, 
Bengal Appeal No. 25 of 1935. 
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Maru” is.a Japanese vessel of 5,374 tons, length 400 feet and 
beam 5442 feet., 

n The collision, occurred in broad aaviieui the weather 
was fine and clear: the wind of no material force. It was. 
flood tide—a spring tide of 34 knots in.the navigable channel. 
The water had risen 17 feet above low water marks and it 
was still rising. 

Both vessels were rocedi southwards to sea and the 
«Marienfels” was overtaking. They bad left Garden Reach 


—the “Malacca Maru” at 9-25 a.m. and the “Marienfels” some 


twenty minutes later. The speed of the former was about ten 
knots and of the latter about 113. Both vessels were part 
laden and both were drawing some 20 or 21 feet. Both were 
in charge of duly licensed pilots, Pilot King navigating the 
“Marienfels”’, Pilot Halford the “Malacca Maru”. 

At the time of the collision the bluff of the port bow— 
14 feet from the stem—of the “Malacca Maru” struck the 
Starboard side of the ‘‘Marienfels” a little abaft amidships. 


The damage sustained by the “Marienfels” was not such as to. 


prevent her from continuing her voyage to Madras, where her 
master made a protest on the 24th of March. The “Malacca 
Maru” was more severely damaged and put back to Calcutta, 
where a protest was made on the 25th of March. Both pilots 
made reports to the port authority at oe on the day of 
the collision. 


On 12th March, 1932, the respondent company brought in 


the Admiralty jurisdiction of the High Court at Calcutta the 
suit out of which this appeal ‘arises. The plaint claimed 
Rs, 64,870 as damages caused by the negligent navigation of 
thé “Malacca Maru.” The appellants, by written statement filed 


on 25th April, 1932, denied negligence and asserted that the. 


collision was caused or contributed to by the negligent naviga- 
tion of the ‘“Marienfels;” but as the period of two years 


limited by the Maritime Conventions Act, 1911, had been’ 


allowed to elapse they were unable to maintain a cross claim 
for damages. At the trial in’ December, 1934, Cunliffe, J., 
heard-the evidence of Pilot King'but Pilot Halford had- died 


in 1931 ‘and his report of 16th March, ‘1930, was the- 


only available’ means of ascertaining- his version of the 

occurrence. ‘Each side called the master and other: witnesses 

from its'vessel. The' plaintiff company in addition called two 
125 
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pilots from the Bengal Pilot Service—Pilot Davies and Pilot 
Garnet; while the defendants called a river surveyor Mr. Oag 
and Captain Ducat-Amos master of the British India mail 
steamer ‘‘Karapara,” plying from Calcutta to Rangoon and 
the Straits Settlements. Cunliffe, J. (17th December, 1934), 
helti that both vessels were to blame for the collision and 
apportioned the blame three-fourths to the “Malacca Maru’ 
and one-fourth to the “Marienfels.” On appeal a Division 
Bench (Derbyshire, C. J. and Costello, J.) varied this finding 
and held the “Malacca Maru” alone to blame. From their 
decree dated 11th February, 1936, the defendants have appeal- 
ed to His Majesty by special leave. 

By Art. 24 of the General Regulations for Preventing 
Collisions at Sea every vessel overtaking any other is required 
to keep out of the way of the other and remains under a duty 
to keep clear of the other until she herself is finally past and 
clear. Art. 25, which applies to the partof the Hughli now 
in question, requires steam vessels to keep to the starboard 
side of the fairway or mid-channel. 


The local rules governing navigation in the Hughli 
which were in force at the time contain provisions which 
modify Art. 24. Rules 5 and 7 are as follows :— 


“5 No steam-vessel shall attempt to strive or race the one against the- 
other, When steam-vessels are proceeding in the same direction, but with 
unequal speed, the vessel which is steaming slowest shall in the narrow 
reaches of the river offer no obstruction whatever by crossing the channel or 
otherwise to the free passage of the faster vessel and shall ease and, if 
necessary, stop the engines, as soon as the faster vessel comes abreast in 
order to allow her to freely pass. The Pilot of the faster vessel, if intending 
to pass, shall intimate such approach by a prolonged blast from his steam. 
whistle. But no vessel will be justified in passing such vessel at any of the 
turning points or bends of the river, nor ina part of the channel so narrow 
thata third vessel could not with safety pass them.” 

“7 A ballat the foremast head to be shown by every inward and out- 
ward-bound vessel. When going full speed the ball to be kept at the truck,. 
but lowered about two fathoms when going slow.” o 


It is common ground now that Pilot King at 12-20 r.m., 
while well astern of the “Malacca Maru” gave a long blast as. 
a signal that he intended to pass her. The parties are not in 
agreement as to the exact position of the ships when the blast 
was given: the plaintiffs’ case being that they were near the 
Fairway Outer Column while the defendants say that they were 
further south. So, too, while there is agreement that-the time 
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of collision was 12-35 r.m., the exact place of impact is disput- 
ed; the plaintiffs’ witnesses say that it was very little north of 
the Lower Brul Sand buoy at a spot marked with the sounding 
21 on Plan No. 186 (Exhibit. A), while the defen- 
dants put the place of collision further north and west near a 
spot marked 39, very little south of Pukuria Point Colurtn. 
The distance from the Fairway Outer Column to the Lower 
Brul Sand buoy is about 2: miles. Both Courts in India have 
accepted the evidence of Pilot King and believed the plaintiffs’ 
story of what happened. Their Lordships see no reason to 
depart from their rule not to disturb concurrent findings of the 
fact and the main features of the case may be outlined as 
follows. Having given the long blast when near the Fairway 
marks, where the navigable channel had a width of about 1,000 
feet, the ‘Marienfels,” which was about two ships’ length 
astern, began to overhaul the “Malacca Maru” so as to pass to 
the east of her, and the two ships were abreast between the 
Upper Brul Sand buoy on the eastern and Bight Column on 
the western bank. Between that place and Poadpara Beacon 
the “Marienfels” had gained about half a length. Thereafter 
the “Malacca Maru” began to gain on the “Marienfels” owing 
to the tide being less strong by some two knots on the western 
than on the eastern side of this part of the Brul Sands Reach. 
Ata place which is marked on the western bank by a creek 
both vessels were still maintaining their respective speeds of 
114 and 10 knots abovementioned and the “Malacca Maru” 
had not quite come abreast of the “Marienfels,” when the 
“Marienfels,” which had been about 400 feet away from the 
«Malacca Maru” while overtaking her, opened out to port and 
gradually increased the lateral distance to 600 feet. At Pukuria 
Point Column, a little further south, an eddy is formed on the 
flood tide which crosses the river in a north-easterly direction 
and cushions off the eastern bank in a north-westerly direction 
but with diminished force. The vessels were abeam at this 
point when the “Malacca Maru,” meeting the eddy, took a 
heavy run or sheer to port which carried her up against the 
‘“Marienfels” notwithstanding that the ‘“‘Marienfels” went to 
port in an attempt to avoid the collision. 
In the plaint the “(Malacca Maru” among other heads of 
negligence had been charged with negligence in not porting her 
helm (old style) or easing or reversing her engines after the 
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commencement of the sheer. The Japanese helmsman had 
deposed that he received the order hard-a-port almost. immedia- 
tely before the collision took place. Cunliffe, J., found the 
“Malacca Maru” to be in fault for taking helm action too late, 
and the learned Chief Justice considered that her helm was not 
put hard-a-port as soon as it ought to have been. Both Courts 
were also of opinion that the “Malacca Maru” was in fault in 
not easing her engines when the ‘‘Marienfels” first came 
abreast of her near Bight Column. Cunliffe, J., however, held 
the “Marienfels” to have been in fault in not abandoning the 
attempt to pass the “Malacca Maru” when she saw that the 
latter was taking no notice of the signal and was standing on 
without reducing speed. As Rule 5 of the local rules does not 
require the overtaken vessel to reduce speed before the vessels 
are abreast, the Chief Justice took a different view, holding 
that, the “Marienfels” having come abreast at Upper Brul 
Sand buoy, her pilot could not until some time had elapsed be 
expected to decide that the “Malacca Maru” had determined 
to disobey the rule as to lessening speed; and that in the mean- 
while the “Marienfels” had gained half a length. In these 
circumstances he considered that to have slackened speed and 
come again abeam of the “Malacca Maru” was more danger- 
ous and less advisable than the action which Pilot King in 
fact took—namely, to maintain her speed but open out to a 
lateral distance of 600 feet. Cunliffe, J., inferred from the 
behaviour of the “Malacca Maru” that she kept a bad lookout, 
but this criticism does not appear to have been repeated by the 
Appellate Court and their Lordships do not think it established 
as an independent ground for imputing blame to that vessel. 


The first question for determination is whether the part of 
the river in which the ‘‘Marienfels” proceeded to pass the 
“Malacca Maru” was one of the “turning points or bends of 
the river” within the meaning of Rule 5 of the local rules. It 
was contended for the plaintiff company that the phrase must 
be construed to refer not to the navigable channel but to the 
river as a whole and in all its breadth, and that below the 
Fairway marks the Hughli’s eastera bank is practically straight, 
though there is a bulge or bight enlarging the river on the 
western side. Their. Lordships are not prepared to hold. that 
such considerations‘are necessarily conclusive of the question 
and have considered: the matter with reference to the .channel 
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and from the practical standpoint.of a navigator. - The prohi- 
bition cannot be supposed to..extend to all parts of the river 
where the channel is not completely straight, but must be in- 
terpreted with regard not only to the aggregate amount of 
deflection but to its gradualness or abruptness, which is only 
to say that the deflection must be considered in relation to the 
distance to be travelled. Their Lordships have the advantage 
of the opinion of the Elder Brethren upon the matter and are 
in agreement with them and with the Courts in India in holding 
that the course of the river from above the Fairway marks to 
Fisherman’s Point is not a turning point or bend. They 
accept the evidence of Pilot King to the effect that Brul Reach 
was a recognised passing place until the local rules were chang- 
ed, asa result of the collision in this case, so as to prohibit 
passing below Bight Column. 

On this view the action of the “Malacea Maru” in failing 
to slacken speed when the “Marienfels” came abreast of her at 
Bight Column cannot be seriously defended and was a plain 
breach of duty under Rule 5. Indeed their Lordships consider 
it to be a misinterpretation of her action to suppose that her 
pilot had any objection to being overtaken at that point. The 
state of the water afforded ample width of channel: he made 
no protest at the time or in his report of the same date that he 
was wrongly overtaken. He may or may not have appreciated 
that-under the rule the duty to ease engines was unconditional, 
unlike the duty to stop the engines which arose only if such 


action became necessary. But in any case he was content to be. 


passed while going against the tide at his full speed through the 
water and took no action whatever to alter this position, thus 
incurring unnecessary risk in disobedience to the rule. The 
circumstance that the superiority of the ‘“Marienfels” in 
speed was not very great made it all the more his duty to slow 
down to let her pass and the fact.that his own course would take 
“him into the slacker water on the western side made it still more 
imprudent to maintain full speed. 

The result was that there soon came a time at which the 
“‘MalaccaMaru” was approaching the eddy with the“Marienfels” 
more or less abreast of her. This was the position opposite the 
creek on the western bank, and their Lordships accept the 
appellants’ view that by this time it had become inadvisable. for 
the “Malacca Maru” to slacken speed. They agree, however, 
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with the learned Chief Justice in rejecting the contention that 
the “Marienfels” should have slackened speed. Before attribu- 
ting blame to her in dealing with an emergency which the fault 
of the other vessel had produced, and for merely passing where 
she was entitled to expect to be allowed freely to pass, it is 
necessary to consider her exact position at the time when the 
emergency became apparent. Pilot King had opened out 
towards the eastern bank, increasing his lateral distance to 600 
feet. He might expect to encounter some force from the eddy 
both in its secondary and primary stage, though not to the same 
degree as the “Malacca Maru” on the western side so far as 
regards the primary eddy. Had he eased engines, the period 
during which the two ships were over-lapping moreor less must 
have been considerable even ifthe other pilot had not done like- 
wise at the same time. But in any case it isin their'Lordships’ 
view unreasonable to expect him to have anticipated that the 
“Malacca Maru,” though maintaining her own speed and keeping 
close to the western bank, would meet the eddy so as to sheer right 
across the channel. It is not possible to account for behaviour 
so erratic by supposing it to be an ordinary consequence of the 
flood tide at this point and even if it was not necessarily negligent 
to enter the eddy with helm amidships and without trying in 
advance to swing the vessel’s head against the eddy, their 
Lordships consider that the Courts in India had solid reason for 
regarding it as proved that the helm action of the “Malacca 
Maru” was late and negligently late. Their Lordships are 
advised by the assessors and agree that after theMarienfels” 
had gone to a distance of 600 feet she had no reason to suppose 
that the “Malacca Maru” would be put in any difficulty; that 
the pilot of the “Malacca Maru” could be expected, more 
particularly with a vessel to port of him, to keep his proper 
water and have reasonable control of his vessel, anticipating 
by helm action any likely falling off of his vessel’s head by 
reason of the eddy. In these circumstances it would be unwar-° 
rantable to hold Pilot King to blame for striving or racing, or 
for not slackening speed at the time when he realised that the 
“Malacca Maru” meant to stand on without easing engines. 


The able argument of Mr. Hayward for the appellants laid 
much stress on the fact that the ball at the truck of the 
“Malacca Maru” was never lowered. But Pilot King would 
not be certain of her intention to continue at full speed until 
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some time after he had come abreast of her, whether he waited 
to see if the ball would be lowered or whether he watched the 
relative position of the vessels. He could not in either case be 
expected to act at once on the view that the other vessel was 
not merely slow to respond but was minded to break the rule: 

The High Court on appeal have rightly held the “Malacca 
Maru” alone to blame. Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. The appellants 
must pay the costs of the respondent company. 

Solicitors for Appellants: Waltons & Co. 

Solicitors for Respondents : Morgan Price & Marby & Rugg. 

R. C. C. Appeal dismissed. 


B. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice Panprane Row. 
Nilakanta Prabhu .. Appellant® (Petitioner—Plain- 
tiff) 
v 


Appu Naika and others .. Respondents (Respondents 2 
to J--Defendants 2 to 5). 


Civil Procedure Code (V of 1908), O. 34, r. 6—Omission to reserve 
diberty to apply under—No decision on personal liability in preliminary judg- 
meni—If precludes plaintiff from later applying under O. 34, r. 6. 

Though it is the practice prevalent in mortgage suits to consider the 
-question of the personal liability of the mortgagor even at the preliminary 
decree stage, the omission to consider it or provide for it in the preliminary 
decree wil] not operate as res judicata as the proper stage to deal with the 
-question of personal liability is only after the mortgaged property has been 
sold and the proceeds are found insufficient to satisfy the mortgage claim. 

Appeal against the order of the Court of the Subordinate 
Judge of South Kanara dated 3rd July, 1933, and made in 


R. LA. No. 315 of 1933 in O.S. No. 84 of 1928. 

“ B. Sitarama Rao for Appellant. 
K. Y. Adiga for Respondents. 
The judgment of the Court was delivered by 
Varadachariar, J.—This appeal arises out of an order 


passed by the lower Court on an application under O. 34, r. 6, 
Civil Procedure Code. In that application, the plaintiff asked 
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for a decree against defendants 2 to 4 and against the assets 
of the first defendant in the hands of these defendants.. The 
lower Court passed a decree only against the assets of the 
first defendant in the hands of defendants 2 to 5 but dismissed 
the application as far as it asked for a decree against defen- 
dants 2 to 4. It is this latter portion of the order that is 
complained of in the appeal. 

Defendants 2 to 4 are the grandsons of the first defen- 
dant by a predeceased son. That son had executed a mortgage 
in favour of a third person and that morigagee obtained a 
decree and brought to-sale the.mortgaged properties. As the 
father of defendants 2 to 4 was dead by that time, the grand- 
father, who was acting as guardian of his grandsons, though 
he had become divided from them, executed a mortgage in 
favour of the present plaintiff to raise money and stave off 
that sale. This later mortgage was executed by the grand- 
father for himself and as guardian of defendants 2 to 4. On 
this latter mortgage, the plaintiff instituted a suit obtained a 
decree for sale and has sold the properties covered by the 
mortgage. As the sale proceeds were not sufficient to satisfy 
the decree amount; he made this application under O. 34, r. 6, 
Civil Procedure Code. The learned Subordinate Judge has 
dismissed the application so far as it sought relief against 
defendants 2to 40n some ground of res judicata which it is not 
easy to follow. What he seems to’ have held is that though 
there has been no prior decision on this point, the omission to 
reserve the personal liability of these defendants in’ the 
preliminary decree precludes the plaintiff from claiming any 
relief against them under O. 34, r. 6, Civil Procedure Code. 
We do not think that this is a proper position. 

It is no doubt the practice in mortgage suits to consider 
even at the preliminary stage the question. whether the 
personal remedy against the mortgagor is barred or not, but, 
the omission to consider it or the omission to provide for it in 
the preliminary decree will not operate as res judicata, because 
the proper stage for dealing with the question of personal 
liability arises only after the mortgaged property has been 
sold and the proceeds.are found insufficient to satisfy the 
plaintiff’s claim, There can be no suggestion in this case or 
any question of limitation as’ regards personal liability, but 
as defendants 2 to 4 were minors at the time of the execution. 
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of the suit: mortgage, there can be no question of personal 
liability in the sense of their being arrested or their self- 
acquired properties being proceeded against. The utmost that 
the mortgagee would have been entitled to is that not merely 
the mortgage properties but also other family properties in 
their hands should be held liable for their father’s debt and it 
is only in that sense that the application under O. 34, r. 6 can 
be granted against them. 


Mr, Adiga, who appears for these defendants before us, 
points out that the mere absence of any scope for the plea of 
limitation does not conclude the question of their liability 
because the Court did not on the former occasion consider 
whether the other joint family properties in the hands of 
defendants ‘2 to 4 could be held liable for the debt contracted 
by the guardian. This question will have to be decided in the 
light of the principle laid down in Romajigayye v. Jagan- 
nadhami. 

We accordingly set Tn the ‘decree əf the lower Court 
and send the case back for disposal in the light of the above 
observations. We would however add that as the appeal has 
been limited to Rs. 800, the properties of the minor defendants 
2 to 4 will not, in any event, be held liable for more than 
Rs. 800. Costs of this appeal will abide the result. Any 
application for relief under ‘the Madras Agriculturists’ Relief 
Act will have to be made to the lower Court to which the case 
has been remanded. Court-fee paid on the memorandum of 
appeal will be réfunded. 

S. V. V. _n Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice ABDUR RAHMAN. 
Sankaranarayana Aiyar Firm 
(Insolvent) now represented 
by the Official Assignee, 
_ High Court, Madras .. Petitioner* (Petitioner) 


v. 
Yegnalakshmi Ammal and 
others .. Respondents (Respondents). 


Civil Procedure Code (V of 1908), Ss. 73 and 115 and O. 22, rr. 8 and 12 
and Provincial Insolvency Act, S.28~Application by insolvent for rateable 


1. (1918) tee 29; LLR. 1e Mad: 185 (F.B.). 
*C. R. P. No. 682 of 193 16th September, 1938. 
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distribution of assets--Maintainability—Interference in revision when other 
remedies Open-—Jurisdiction, 


Where an insolvent after adjudication and before discharge presented an 
application for rateable distribution in execution of a decree obtained by him 
prior to the insolvency, on the question as to the maintainability of the 
application by. him, ` 

* Held, that the application was competent. 

Jayanarayana v. Polayya, (1934) 68 M.L..J. 392, followed. 

Case-law reviewed. 

Held also, that a revision lay to the High Court. 


Subramaniam Chetty v. Ramaswami Chetty, (1925) 49 M.L.J. 753 and 
Sree Krishna Doss v. Chandook Chand, (1908) 19 M.L.J. 307: LL.R. 32 Mad. 
334, referred to. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsiff 
of Ambasamudram dated Ist February, 1936 and made in 
E. A. No. 707 of 1935 in E. P. No. 138 of 1935 in O. S. No. 
252 of 1932, 


K. P. Ramakrishna Aiyar for Petitioner. 
K. Venkateswaran for Respondents. 
The Court delivered the following 


JupGMentT.—I have been invited in this case to set aside 
the order passed by the District Munsiff of Ambasamudram 
dismissing an application made to him by the peHHOnee under 
S. 73, Civil Procedure Code. 

The facts, so far as they are necessary to be stated for the 
disposal of the questions of law raised before me, lie within a 
narrow compass. The respondents had obtained a decree in 
O. S. No. 252 of 1932 against certain judgment-debtors and 
had applied for execution by attachment and sale of certain 
properties (E. A. No. 737 of 1935). The properties were sold 
and the sale proceeds were brought into Court on the 8th of 
November, 1935. Before this, however, the petitioners, who 
had a decree passed in their favour in October, 1934, against 
the same judgment-debtors (O. S. No. 156 of 1934) had made’ 
an application on the 7th of November, 1935, that is, a day 
before the sale proceeds were actually brought into Court, for 
rateable distribution. . If this were all, no objection could be 
raised against the application, but it appears that they had been 
adjudicated insolvents on 6th September, 1935, that is, about a, 
couple of months before the application for patel distribu- 
tion was presented by them, and the first question which falls 
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to be determined is whether the application could have been 
validly made by them after they had been adjudicated. The 
question has been decided by the lower Court in favour of the 
respondent and this revision has consequently been filed to test 
the correctness of that order. 


A preliminary objection has been raised on behalf of the 
respondents that inasmuch as another remedy would be available 
to the petitioners, a revision of the order passed by the District 
Munsiff does not lie and the Court should not in any case 
interfere in its revisional jurisdiction but leave the matter to 
be decided by a regular suit. In view however of the real 
contention raised in this case it would not be only convenient 
but necessary to determine the question whether the lower 
Court has failed to exercise jurisdiction vested in it by law or 
-has committed any material irregularity in exercising the same. 
The revision has been fully argued on behalf of the parties 
and I would therefore proceed to deal with the main question 
‘involved in the case. 


Before I go into the merits of the petition, it must be 
-observed that the petition for rateable distribution was filed 
by the insolvents in the Court of the District Munsiff, 
Ambasamudram, a place situated in Tinnevelly District while 
the Official Assignee in whom their estate had vested was in 
Madras. There was a distance of some 300 miles between 
these two places and if the petitioners had delayed the presenta- 
tion of their petition even by a day, they would have been 
‘debarred from claiming a rateable distribution under the 
provisions of S. 73, Civil Procedure Code. It must also be 
noticed that the fact of their insolvency was not kept back by 
the petitioners from the Court. Nor was there any contest 
between the Official Assignee of Madras and the insolvents as 
regards the right of making the application and the application 
appears to have been made in the interests of the estate which 
had vested in the Official Assignee. This would be apparent 
from the fact that the Official Assignee filed an application on 
21st November, 1935, adopting the petition for rateable 
distribution and praying that he might be added as a party to 
the same. It might also be stated that the name of the Official 
Assignee had not been brought on the record, and so far as the 
-decree was concerned, it could only have been executed by the 
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petitioners. With these preliminary remarks, I will address 
myself on the main contention raised in the case. 


O. 22, r. 8, Civil Procedure Code, provides that the 
insolvency of a plaintiff in any suit would not cause a suit to 
abate unless the assignee or Receiver in whom the estate has 
vested either declines to continue the suit or fails to furnish 


© security for costs in spite of an order passed by the Court to- 


that effect. It is only then that the suit would be liable to a 
dismissal. This would show that the provisions contained in 
this rule only relate to a suit which was filed by the plaintiff 
at a time when he was competent to do so, but the disability to 
continue the suit arose while it was pending. It might also be 
observed here that this provision is, as I read it, in the nature 
of an exception and has only to be applied when certain condi- 
tions laid down in the rule are not complied with. I have been 
led to this conclusion as I feel that the general principle under- 
lying the whole of O. 22, Civil Procedure Code, isthat a person 
should not be ordinarily held to be disentitled to continue an 
action merely because his interest has pendente lite devolved 
on some other person either by his own act or by operation of 
law. O. 22, r. 12 provides that nothing in r. 8 would apply to 
proceedings inexecution of a decree or order. Reading the two. 
provisions together, the learned. Counsel for the petitioners has. 
argued that while a plaintiff after having been adjudicated 
an insolvent might not be in a position to continue a suit, 
he would not be debarred from making an application for 
execution of a decree in spite of his insolvency. It has been 
urged in reply that the real effect of the provisions con- 
tained in r. 12 is that the insolvents in the present case 
would have been entitled to continue an application, if one 
had been filed by them or on their behalf before they had been 
adjudicated insolvents, but this would not entitlethem to make 
an application for execution. It appears to me that in as much’ 
as rule 8 does not provide for the institution of suits after an 
order of adjudication has been made, but for their conti- 
nuance alone and as r. 12 merely exempts the proceedings in. 
execution of a decree or order from the operation of r. 8, 
it would be correct to say that the provisions in r. 12 would 
not apply to the presentation of an application for an execution 
of a decree by those who have been declared to be insolvents. 
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There is no. doubt that the whole of an insolvent’s property 
would vest ina Receiver and-he would not be entitled to insti- 
tute a suit in regard to the property of which he has been 
divested by law (see Ramaswami Aiyangar v. Pavadai Chetty, 
Sayad Daud v. Mulna Mohammad?, Rozario v. Mohammad 
Ebrahim3 and Phani Bhushan Basu v. Shoghi Bhusan Maiti). 
It has therefore been urged on behalf of the respondent that 
an insolvent should not besimilarly held entitled to present an 
application for execution of a decree which had been obtained 
by him when he was not declared to be such. It can be legiti- 
mately argued that the money which may be realised in an 
execution would vest in the Receiver but can.the power or 
the right to make an application for execution be considered to 
be ‘property’ within the meaning of S. 28 of the Provincial 
Insolvency Act and should he be held to have been deprived of 
that power or stripped of that right in consequence of an order 
of his adjudication particularly when there is no contest 
between him and his receiver? Should he not in that case be 
regarded to be aiding in the realisation of the property and the 
distribution of the proceeds among his creditors? Is there any 
statutory bar contained in the Civil Procedure Code or under 
the Provincial Insolvency Act which would take away the right 
of an insolvent from making an application for executionof a 
decree obtained by him before he was declared to be one? None 
has been pointed out to me by the learned Counsel for the res- 
pondent, and I have not been able to discover it myself. The 
provisions contained in S. 28 of the Provincial Insolvency 
Act debar a creditor during the pendency of an insolvency 
proceeding from having any remedy against the property of an 
insolvent in respect of a debt due by him or from commencing 
any suit or other legal proceeding against him except with the 
leave of the Court, but they do not preclude an insolvent from 
, presenting an application for execution of a decree obtained by 
him before he was declared to be an insolvent. It may not be 
possible for an insolvent to recover any money from Court or 
to. receive any . payment in execution of a decree for which 
terms may have to be imposed on him either by the executing 
or the insolvency. Courts but. this does not entitle one to 





se t i ’ 1 paa oe ee A 
.1. - (1913).23-1.C.813, . . . 2 ALR. 1926 Bom. 366.. ... .. 
3. (1924) LL.R. 48 Bom, 583. 4, (1935) 60 C.J: 581; 
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assume that he has no power to make an application for exe- 
cution. It appears to me therefore, without looking at the 
cases cited by the learned Counsel on behalf of the parties, tbat 
there is no warrant for the proposition that an insolvent is not 
entitled to make an application for execution of a decree 
obtained by him before an order for his adjudication was. 
passed. 

As for the cases cited by the Counsel for the parties I 
find that none of those relied upon by the learned Counsel for 
the respondent are of any help to me in coming to a conclusion 
on the point to be decided. Out of those citedon behalf of the 
petitioners there are two which may be noticed. It was held 
in Asa Nand v. Bishan Singhi, that execution proceedings do 
not abate on a decree-holder’s insolvency. Similarly in a 
Madras case reported in Jayanarayana v. Polayya®, an 
application for execution by an insolvent, even after the decree 
was sold by the Official Assignee, was held by a Division Bench 
of this Court to have been a proper application for the purpose 
of S. 182 of the Limitation Act, and the applicant’s insolvency 
was considered to be immaterial. This case was attempted to 
be distinguished both here and in the Court below on the 
grounds (a) that the decree had been in that case sold or 
assigned by the Official Assignee to a third party and the estate 
was no longer interested in the matter and (b) that the only 
question before the Court was whether the application would 
prevent the decree from being barred by limitation under 
Art. 182 and the present question whether a petition for 
rateable distribution could have been properly filed by an insol- 
vent after adjudication was not decided. Having heard the 
counsel for the respondent I am of the opinion that there is no 
force in either of these contentions. The assignment by the 
Official Assignee of the decree in the case under consideration 
makes it more difficult for the respondent to contend in a case , 
like the present, which is free from that complication, that the 
insolvent had no right to make the application for execution or 
to ask for a rateable distribution. The argument that after 
the assignment of the decree by the Official Assignee, the peti- 
tioner could not be said to have any right left in the decree to 
be able to execute it was more plausible in that case and yet he, 





1. AIR. 1930 Lah. 205. 2. (1934) 68 M.L.J. 392. 
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that is, the insolvent was held entitled to make an ‘application 
for execution. It must be remembered that, in that case as in 
this: there was no contest between the Official Assignee and 
the applicant for execution. As for the second contention it is 
true that the insolvent’s application had been decided to have 
been validly presented for the purpose of S. 182 of the Liri- 
tation Act. Would that make any difference? The conclusion 
arrived’ at by the learned Judges and the reasoning adopted by 
them in coming to that conclusion would show that the insol- 
vent’s right to make the application for execution was held 
to exist and his insolvency was not considered to be a bar in 
his way for making such an application. Had the insolvent been 
held to be incompetent to make the application, the application 
for execution would have been found to be infructuous or 
useless and the limitation would not have been saved. In a 
sense even in the case before me, the question is really that 
of limitation, although not one provided by the Indian Limita- 
tion Act but by the Code of Civil Procedure in S. 73, Civil 
Procedure Code itself. An application for rateable distribu- 
tion under S. 73 has to be made before the effects are realised 
by the Court and any application made beyond that day would 
be barred by the provisions of the section. The only two distin- 
_ guishing features which were attempted tobe relied upon by the 
learned Counsel for the respondent must be for the above 
reasons, taken to be of no avail to him in this case. If the 
ratio decidendi of this case were held to be correct and with 
which, if I may say so, I respectfully agree, the matter must be 
held to have been concluded by the authority of that case. Being 
a decision of a Division Bench of this Court, it is binding on 
me. I have therefore no hesitation in applying it to the 
present case. 


The learned Counsel for the respondent cited Bhagwan 
Das. Amritsar National Bank! and Hari Rao v. O ficial 
Assignee of Madras?, before me in support of the proposition 
that an insolvent had no right to file an appeal after his adjudi- 
cation. The first of these is a single Bench decision of. the 
Lahore High Court in which it was, held that a judgment- 
debtor had no locus standi to file an appeal from an order in. 





“(1928) 111 LC. 432. 
` 2. ` (1926) OME. 358; LL.R. 49 Mad, 461 (F.B.). 
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execution proceedings after he had been declared an insolvent 
and that the proper person to appeal would be the Official 
Receiver in such a case. The decision in the second case cited 
is a Full Bench decision of this Court in which an insolvent 
was held not to be an “aggrieved person” in the sense in which 
thdése words were held to have been used in S. 8 (2) of the 
Presidency Towns Insolvency Act (II of 1909) and was there- 
fore held to be incompetent to appeal. It could be noticed 
that in this case the contest was really between the Official 
Assignee and the insolvent in whom his estate had vested and 
a learned Judge of this Court had, while sitting on the Original 
Side, passed an order in the exercise of the insolvency juris- 
diction rejecting his objection to a sale of a part of his estate 
by the former, that is, the Official Assignee on the ground that 
the sale was prejudicial to the latter, that is, the insolvent. It 
would thus be seen that both these decisions were given under 
the Insolvency Acts (Provincial and Presidency Towns) and 
did not consider the insolvent’s right to presentan appeal under 
the Code of Civil Procedure. In fact in a later Full Bench 
decision of this Court reported in Subbaraya Goundan v. Virappa 
Chettiar Bankı, this distinction was pointed out by the learned 
Judges constituting that Bench whoalso decided that an insolvent 
would have a right to prefer an appeal under the Code of Civil 
Procedure against an order dismissing an application put in by 
him under O. 21, r. 90, Civil Procedure Code, in courseof an 
execution of a decree passed against him. There are other cases 
of this and the Bombay High Court out of which it would be 
sufficient to refer to Kondapalli Tatireddit v. Ramachandra 
Rao2 and Ramachandra v. Shripati8, in which an insolvent’s 
right to file an appeal was recognised under the Code of Civil 
Procedure. It is hardly necessary to pursue the matter any 
further. Suffice it to say that the difference in the decided 
cases is really based on the fact that a right of appeal has not 
been held to existin an insolvent if attention has been confined. 
by the learned Judges deciding them to the insolvency Acts 
while it has been held to exist by others who have taken the 
provisions of the Code of Civil Procedure into consideration. 
At all events these decisions are not directly in point in this 
case as the insolvents and the Official Assignee are both 





1. (1933) 65 M.L.J. 719: LL.R. 57 Mad. 89 (F.B.). 
2, (1921) 13 L.W. 616, | 3. ALR. 1929 Bom. 202, 
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petitioners before. me and the cases were mainly cited by way 
of an analogy inorder to induce me to come to the conclusion 
that the insolvent had no right to make an application for exe- 
cution and ask for rateable distribution. 

For the above reasons, I amof the opinion ‘that thie 
judgment of the lower Court that, the petitioner was not 
entitled to make the application for execution after an order 
of adjudication had been passed was incorrect. 

As to the. ‘question of the competency. of this revision 
petition, it is obvious from what has been said above that the 
learned Munsiff déclined to entertain the application as he was 
of the opinion that the insolvents were precluded from making 
it. This was due to a misapprehension of the true effect of 
statutory rules contained in the Code of Civil Procedure. He 
has thus refused: or failed to exercise the jurisdiction vested in 
hira by law. At all events the exercise of jurisdiction by the 
lower Court was vitiated on account of material irregularity. 
In view of the authorities in Viraraghava v. Parasuramai, 
Subramaniam Chetty v. Ramaswami Chettye, Sri Krishna 
Doss v. Chandook Chand3 and Sundaram v. Mamsa Mavu- 
thara. I am of the opinion that a revision is competent. It was 
in the end suggested that asa civil suit would be competent, this 
Court should not interfere in revision. It is true, that 
ordinarily the Courts would not do so and leave the parties to 
pursue their remedies in Civil Courts, but when multiplicity of 
proceedings has to be avoided and the circumstances of the case 
justify an interference, it should not desist from doing so 
simply because another remedy is available. In my opinion, 
there are circumstances in this case which would justify me in 
invoking my revisional jurisdiction and to set aside the order 
passed by. the lower Court., I would therefore accept the 
revision and set aside the order. . The revision is accepted 
with costs. The case will now' go back to the District Munsift 
“who will proceed with the application according to law. 


me. * = ‘Civil Revision Petition allowed. 





Meee a 
1. (1891) LL.R. 15 Mad. 372. l 
© 2 (1925) 49 M.L.J. 753. 
3. (1908) 19 M.L.J. 307: LL.R. 32 Mad. 334, 
f 4, (1921) 40 M.L.J. 497: LL.R. 44 Mad. 554 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WADSWORTH. 


Kistammal and others .. Appellanis* (Defendants). 
v, i 
Saraswathi Bai Ammal (minor) 
by next friend, her husband, 
Bhimasena Rao .. Respondent (Plaintiff). 


Will—Construction of-—Principles—Plain meaning of words--Duty of 
Court to give effect io—~Intention of testator—Omission to dispose of residue 
—Power of Court to resist disposition—Will by Hindu—Bequest to sister and’ 
daughters and provisions for funeral expenses—Clause directing widow to do- 
all acts with full righis—E fect of-—Intestacy— Widow if entitled to all residue 
absolutely. 

Certain principles upon which a will should be construed are well settled.. 
Firstly, the Court should give effect to the plain meaning of the words used. 
Secondly, if there is any ambiguity, the Court should, in interpreting the 
language, lean towards carrying out the known intentions of the testator as 
far as they can be ascertained from the recitals and from the surrounding 
circumstances. Thirdly, in interpreting ambiguous words, the Court should 
bear in mind the presumption that the testator was not likely to intend to- 
create an intestacy regarding the residue of the estate. Fourthly, the Court 
should not strain the language of the will either in order to give effect to the 
apparent intention of the testator or in order to prevent an intestacy. 
Finally, the Court has no power to insert in the will a disposition which is- 
missing, however desirable that disposition may be. 


A Hindu testator at the time of his death lefta widow, an unmarried 
daughter by her (the plaintiff) and two married daughters by another wife, 
(defendants land 2). He left a will, an unprofessional document written in 
Tamil, which after starting with a preamble that “after my death my proper-- 
ties and debts should, after considering the details mentioned hereunder, be 
enjoyed” specified the properties and debts; then followed a legacy to the 
testator’s sister and a small legacy to each of his married daughters,and then: 
a provision for the payment of his funeral expenses. Finally, the last clause: 
stated: “ As per the above directions my wife Thulasi Bai should do all: 
acts aforesaid with full rights”. The wife Thulasi Bai died some time after 
the testator. It was contended before, and held by, the Courts below, that 
the testator by the last clause in his will intended that his wife should take 
and enjoy all the residue with full powers of ownership, and that after the 
death of the widow, the whole of the residue would go to her unmarried 
daughter, the plaintiff, and to her married step-daughters defendants 1 and 3s. 


Held, that even if the preamble and the last clause which were 
not juxtaposed but separated by recitals of some length, were to be read 
together, it was very difficult to read into the preamble a disposition in 
favour of the widow merely by virtue of the direction in the final clause 
that “she should do all acts aforesaid with full rights”, and these 
words could not have the effect of converting the widow’s management or 
administration into ownership; that owing to unskilled draftsmanship there 





* S. A. No. 399 of 1934. ; 7 3ist August, 1938. 
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was a complete omission to dispose of the residue, but there was no disposi- Kistammal 
tion of the residue in favour of the widow, and the result must therefore 

be an intestacy, with the consequence that the’plaintiff could not claim tobe Saraswathi 
solely entitled to the residue which was divisible among the three daughters, Bai Ammal. 
plaintiff and defendants 1 and 2,in equal shares. 


Appeal against the decree of the District Court of North 
Arcot at Vellore in A. S. No. 353 of 1932 (O. S. No. 3050f 
i District Munsiff’s Court, Arni. 

D. R, Krishna Rao for Appellants. 


K. Subba Rao for Respondent. 
The Court delivered the following 


JUDGMENT.—This appeal relates to the interpretation of a 
will dated llth September, 1920, The testator at the time of 
his death left a widow an unmarried daughter who is now the 
plaintiff and two married daughters by another wife who are 
defendants 1 and 2. The willis an unprofessional document 
written in Tamil and its important provisions are as follows. 
It starts with a preamble in which the testator says: 


“ After my death my properties ard debts should, after considering the 
details mentioned hereunder, be enjoyed.” 


Then he goes on to specify his properties and his debts. 
Thereafter he makes a legacy 'to his sister and a small legacy 
to each of his married daughters, and then hemakes provision 
for the payment of his funeral expenses. Finally there isthe 
last clause which says: 


“ As per the above directions my wife Thulasi Bai should do all acts 
aforesaid with full rights,” 


the words in Tamil being “ sia sstsi óga sedg Qawariy 
ws. Both the Courts below reading the preamble along 
with the final clause have held that the testator by directing 
that the properties “should be enjoyed” as subsequently recited 
and by directing his wife to “do all acts aforesaid with 
full rights’ intended to direct that his wife should enjoy 
all the residue with full powers of ownership. The effect 
‘of the interpretation is that, as the widow has now died, 
the whole of the residue will'go to her daughter the plaintiff 
and not to her step-daughters 'defendants 1 and 2. Certain 
principles upon which a will should be construed are well 
settled. The first principle is that the Court should give 
effect to the plain meaning of the words used. Secondly if 
there is any ambiguity, the Court should in interpreting the 
anguage lean towards carrying out the known intentions of 


Kistammal 
v` 

Saraswathi 
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the testator as far as they can be ascertained from the 
recitals and from the surrounding circumstances. Thirdly 
in interpreting ambiguous words the Court should bear in 
mind the presumption that the testator was not likely to intend 
to create an intestacy regarding the residue of the estate. 
Fourthly the Court should not strain the language of the will 
either in order to give effect to the apparent intention of the 
testator or in order to prevent an intestacy. Finally, the 
Court has no power to insert in the will a disposition which 

is missing, however desirable that disposition may be. Bearing 

these principles in mind, I shall endeavour to construe this 

will. The final clause isolated from its context would naturally 

be interpreted as doing nothing more than making the widow 

the executrix of the will with full powers to carry out the 
directions therein. The preamble taken alone cannot be held 

to indicate in any way who should enjoy any of the properties. 
These two clauses were not juxtaposed but are separated by 

recitals of some length. Even if we read them together I 

find it very difficult to read into the preamble a disposition in 

favour of the widow merely by virtue of the direction in the 
final clause that “she should do all acts aforesaid with full 

rights”. Granted that the words “sarva swathanrathudan” 

taken in conjunction with a verb indicating ownership would 

have the effect of making that ownership absolute, when taken 
in conjunction with a verb indicating merely management or 
administration, I do not think they could have the effect of 
converting that management into ownership. After all the 
preamble about the enjoyment of the property is couched in the 
vaguest possible terms and does not convey to my mind the 
impression that it was intended to be a disposing clause. 
Moreover its very position before the recitals of the extent of 
the estate and before the specific legacies is inconsistent with 
the theory that it was intended to make a disposition in the 
preamble in favour of the person specified in the final clause, 
I have very little doubt that what has happened has been that 
owing to the unskilled draftsmanship of this will, there was a 
complete omission to dispose of the residue. Conceivably that 
omission might have been intentional, for the widow even in 
an intestacy has the right to enjoy and has in fact enjoyed the 
residue for the whole of her lifetime and the only practical 
effect of the omission has been not to create a preference in 
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favour of the minor daughter as compared with the married 
daughters. More probably as the lower Courts have inferred, 
the omission was due to inadvertence. But Iam clearly of 
opinion that there is no disposition of the residue in favour of 
the widow and the result must therefore be an intestacy with 
the consequence that the plaintiff cannot claim to be sdlely 
entitled to the property which her mother enjoyed during her 
life. The residue will be divisible between the three daughters 
in equal shares. In ihis view, I allow the appeal with costs 
throu ghout and dismiss the plaintiff’s ‘suit. 
Leave to appeal is refused. 


K. C. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
PANDRANG Row. 





Sundarammal minor by next friend 
P. V. E. Ponnuswami Chettiar.. Appellant* (Plaintiff) 
U. g 
Jagadambal Ammal and others .. Respondents (Defendants). 
Civil Procedure Code (V of 1908), S. 92—Hereditary trustee of a public 
charitable trust—Widow succeeding as irustee—Suit by daughter as next 


reversioner to appoint a receiver to manage trust alleging waste, etc.—If 
governed by S. 92, Civil Procedure Code. 


The suit properties originally belonged to one R who by his will dedicated 
them to certain public charitable purposes. He appointed one S to be the 


‘hereditary trustee for the administration of these charities. S died in 1930 


leaving him surviving the first defendant who was his third wife, the second 
defendant her daughter and plaintiff who was her daughter by the deceased 
second wife. The suit was filed against the widow making allegations of mis- 
management, waste, etc., against her both in respect of the private estate of S 
and the trust properties. The question w: s if as regards trust properties the 
suit is not bad for non-conformity with S. 92, Civil Procedure Code. 


Held, the properties are subjec!-inatter of a public charitable trust and 


‘the plaint seeks relief on the footing of a breach of trust by the first defendant 


who is the present trustee. It does not in terms ask for her removal but for 
appointment of a receiver. It is in effect for removal of the widow from 
trusteeship. It is certainly a suit for the directions of the Court in respect 
of the administration of the trust. The plaintiff is not in the position of a 
co-trustee, as his right is only a spes successionis. Whether the present trustee 


Jis a male or a female, there is no difference with regard to the status of the 


next successor to the office. The suit is hit by S.92. Civil Procedure Code. 
Venkatasubbamma v. Venkatarangam Chetti, (1916) 31 M.L.J. 280 and 


` Ramaswami Goundan v. Singaperumal Kadavul, (1925)50 M.L.J. 42, 


followed. 








* Appeal No. 42 of 1938. : lst September, 1938. 
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Appeal against the decree of the Court of the Subordinate 
Judge of South Arcot dated 23rd December, 1937 and passed 
in O. S. No. 68 of 1938. 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Appellant. 

K. V. Sesha Aiyangar and T. E. Ramabadrachariar for 
Respondents. 


The judgment of the Court was delivered by 


Varadachariar, /.—The plaintiff appeals against a decree 
denying relief to her in respect of the plaint B schedule 
properties, on the ground that the suit has not been instituted 
in conformity with the provisions of S. 92, Civil Procedure 
Code. These properties belonged to one Rajamanickam Chetti 
who by his will dedicated them to certain public charitable 
purposes and appointed one Sivaraman Chetti to be the hereditary 
trustee for the administration of these charities. Sivaraman 
Chetti died in May, 1933, leaving him surviving, the first 
defendant who was his third wife, the second defendant who 
is her daughter and the plaintiff who was his daughter by the 
deceased second wife. The suit out of which this appeal arises 
was instituted by the next friend of the plaintiff, making 
various allegations of mismanagement, waste, etc., against the 
first defendant bothin respect of the private estate of Sivaraman 
Chetti and the trust properties. As regards the trust properties 
the question was argued as a preliminary issue, whether the 
suit should not fail for non-conformity with the provisions of 


S. 92, and that is the only question we are concerned with in 
-this appeal. 


It has not been denied that the B schedule properties are 
properties forming the subject-matter of a public charitable 
trust; nor has it been denied that the plaint seeks relief on the 
footing of a breach of trust by the first defendant who is 
admittedly the present trustee. The plaint does not in terms’ 
ask for her. removal but prays for the appointment of a receiver 
for the preservation and management of the properties and the 
performance of the charities. As the learned Subordinate 
Judge points out, this is in effect a prayer for the removal of 
the first defendant from the trusteeship. It is certainly a 
request for the directions of the Court in respect of the 
administration of the trust. 
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the cause of action and the relief which he claims are to be 
stated, sub-cl. (1) of the section has been so drafted as not 
to provide that the suit must necessarily be instituted by the 
very person who had served the Court of Wards with a notice. 
It merely enacts that no suit relating to the person or property. 
of any ward shall be instituted in any Civil Court until the 
expiration of two months after notice in writing has been 
delivered. Had the legislature intended that the person who 
had served the Court of Wards witha notice would alone be 
entitled to sue, it could have said so without any difficulty. It 
is true that when the suit is to be filed on the basis of the cause 
of action mentioned in the notice, the person serving the notice 
would ordinarily be the same as the person instituting the suit; 
but the person, who intended to file a suit and who actually, 
served the Court of Wards witha notice, may have died before 
the suit is instituted and his sons or heirs may have had to 
institute the suit instead. In that case it cannot be reasonably 
argued, in my opinion, that the notice served by the intended 
plaintiff has spent itself on account of his death and cannot be 
availed of by his sons or heirs. There is nothing in S. 49 of 
the Act which would make another notice essential as long as 
the suit is based substantially on the same cause of action 
which was stated in the notice. S. 49 appears to have been so 
drafted as to cover cases of this character. The position of 
an assignee, on whom the interest of the intending plaintiff 
may devolve by a voluntary act of the latter would be the same, 
in my opinion, and no objection can be raised on the ground 
that he had not served the Court of Wards with another notice 
after his assignment. It may be that if his title is denied by 
or on behalf of the Court of Wards, he would be called upon 
to establish the same before he is held entitled to any relief. 
But if he chooses to file a suit on the cause of action stated by 
his assignor, in the notice served on the Court of Wards, no 
‘legitimate objection can be raised against him on that score. 
A number of cases either following or decided -on the lines 
adopted in Bachchu Singh v. Secretary of State for India in 
Council!, were pressed upon us by the learned Counsel for the 
appellant in support of his contention. There is no doubt that 
the language used in S. 80, Civil Procedure Code, is very similar 


gn in Dm ileal ellen am cen 
1. (1902) LL.R. 25 All. 187. - 
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as to that employed in S. 49 of the Court of Wards Act but there 
Sivaganga İS, first of all, some difference in the manner in which the two- 
Muinia Sections were drafted, that is, while the provisions of S. 80 are 
Chettiar. contained in one paragraph, those contained in S. 49 have been. 
Abdur sub-divided into two. This might have persuaded the learned 
Rahman, J. Judges in placing a different construction of S. 80, Civil Proce-- 
dure Code, and holding that the intending plaintiff who has been: 

referred to in the latter part of the section must be necessarily 

taken to refer to the same person who bad served the notice. 

Secondly the word ‘intending’ before the word ‘plaintiff’ has. 

now been taken out and this change appears to me to have been. 

effected with the object of removing a doubt in construing: 

S. 80, Civil Procedure Code, to which it was otherwise liable. ` 


For these reasons, I consider that there is no merit in this. 
appeal and it should be dismissed with costs. 


S.V.V. , aS Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mr. Justice VENKATARAMANA Rao, 


T. G. Rajan .. Plaintiff* 
U. 
The Asiatic Government Security 
Life Assurance Co., Ltd. .. Defendant. 
Rajan Life insurance—Payment of premium—' Days of grace ’—Computation. 
v, Jn a policy of life insurance where conditions provide ‘‘ 30 days grace” 
eo for payment of premium, the day following the due date is the first day of 
Security grace. ; 
Life McKenna v. Ciiy Life Assurance Co., (1919) 2 K.B. 491, followed. 
a drance 
O, Ltd. 


S. Parthasarathy and V.. K. Thiruvenkatachari for- 
Plaintiff. 


K. Krishnaswami Aiyangar for V. Rajagopalachari and. 
C. Deenadayalu for Defendant. 
The Court delivered the following 


Jupcment.—This is an action for the recovery of a sum 
A of Rs. 5,000 and interest payable on a life policy issued by the- 





* C. S. No. 319 of 1934. ' 7 Ist August, 1938. 
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defendant company on the life of Thiruvengadatha Aiyangar Rajan 
‘the father of the plaintiff in July, 1923. Under the terms of Asiatic 
the policy the premium had to be paid quarterly during the a ella 
whole period of the life of the assured on the third day of Life 
-every July, October, January and April. The policy witnessed je . 
that provided the company received the premiums as set Out 

in the schedule thereunder the company would on due proof 

-of the occurrence of the event described in the schedule, of 

the age of the life assured, and of title, pay to the person to 

whom the assurance was granted, or his executors, adminis- 

trators or assigns, the sum assured stated inthe schedule. The 

-event mentioned in the schedule was the death of the assured 

-and as already stated, the premiums were to be paid quarterly 

-on the dates specified above. The policy further provided that 

‘the policy and the sum thereby assured should be subject to 
the.conditions endorsed thereon. On the back of the policy 

are endorsed certain rules under the heading privileges and 
-conditions and Rules Nos. 9 and 10 are relevant for the pur- 

pose of this case. They are as follows :— 


“9, Days of Grace :—Thirty days of grace are allowed for the payment 
-of annual, half-yearly and quarterly premiums while only fifteen days of 
:grace are allowed in case of monthly premiums. If the premium be not paid 
within the days of grace, policy will lapse and be null and void.” 


“10. Revival of Lapse Policies :—A policy lapses to the company by non- 
payment of premium due within the days of grace allowed, but it may be 
‘revived within one year from the date on which the unpaid becomes due, on 
production of evidence satisfactory to the Directors as to the health and 
habits of the assured and on payment of all arrears, together with a penalty 
-of annas four per month or part thereof on each Rs. 500 sum assured.” 

The quarterly premium due on the 3rd July, 1933, was 
-paid by the assured on the 2nd August, 1933. The defendant 
company wrote to the assured that the premium was not paid 
within the days of grace allowed and that according to them 
the last day of grace expired on the Ist of August, and they 
therefore desired him to furnish them with a declaration of good 
health in order to revive the policy which according to them 
had lapsed. The assured accordingly sent a declaration of 
health which was accepted and the assured paid the next 
quarterly premium due in October and died thereafter on the 
5th of November, 1933. The plaintiff as son and heir brings 
this suit for the recovery of the amount due under the policy, 
the assured having died intestate. The plaintiff was forced to 
bring this action asthe defendant company declined to pay the 
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amount-on the ground that the declaration of health furnished. 
by the assured was false to the knowledge of the assured and. 
therefore the policy must be deemed to have been forfeited by 
reason of the falsity of the declaration and the plaintiff was 
therefore not entitled to claim anything. The case of the 
plaintiff is that the amount of the premium was paid in time in 
accordance with the terms of the policy and there was no 
lapse, but the assured, acting on the incorrect and untrue 
representation made by the defendant company, furnished 
them with the declaration of health and as the policy had not 
in fact lapsed, the plaintiff is entitled to the amount claimed.. 
The defendant company in their answer persist in their conten- 
tion that the policy had lapsed. Their plea in regard thereto. 
is thus set out in paragraphs 4 and 11 of their written state- 
ment: 

“4, The defendants state that the deceased failed to pay the quarterly 
premium due on the 3rd of July, 1933, within the days of grace allowed by 
the rules of the company, namely, 30 days from and inclusive of the due date 
and the policy No. 445 there by became lapsed'to the company. The deceased 
however paid the amount of the said premium to defendants’ bankers at 
Madras on the 31st day from the due date but as the said payment was thus. 
late by one day the defendants called upon the deceased to furnish to them. 
a declaration of good health in accordance with their rules and the deceased 


complied with the deferdants’ requirement by sending thema declaration of 
good health dated 18th August, 1933. . . .” 


“11, The defendants submit that in any case the deceased having 
accepted the calculation of the defendants and complied with their require- 
ments by sending the. declaration of good health, the plaintiff is estopped. 
from contending that there was no lapse.” 

The main question therefore for decision is whether the 
policy had lapsed. Two issues have been raised in regard. 
thereto which are issues Nos. 1 and 2, namely: 


“1, Was the premium due on 3rd July, 1933, paid beyond the days of 
grace and was there a lapse of the policy on such account?” 


“2. Js the plaintiff estopped from contending that there was no lapse: 
for the reason alleged in paragraph 11 of the written statement?” 


It is the contention of the plaintiff that heis entitled to pay 
the amount of the premium on the 2nd of August, because it was 
the last day of the thirty days of grace allowed under Rule No. 9 
relating to the privileges and conditions set out above. It is 
the contention of the defendant that the last day of grace fell 
on the Ist of August because according to them the day of 
computation for the days of grace begins from 3rd July 
and the risk commences from the midnight of 2nd July. 


TT] | THE MADRAS LAW JOURNAL REPORTS. 1023 


The question really turns upon the language of the policy. 
According to the terms of the policy the quarterly pre- 
mium for the quarter commencing in July, 1933, was payable 
on 3rd July. That is the date given in the Schedule to the 
policy. A privilege has been accorded to the assured for his 
benefit by giving thirty days of grace to avoid the policy Pap- 
sing. Therefore these days of grace must prima facie be 
deemed to be in addition to the date already provided in the 
body of the policy. The language of the policy itself indicates 
the difference in idea between the two dates, the one being the 
day on.which the amount becomes due and the other being the 
day up to which the amount of the premium is payable. There- 
fore the day of grace must be computed from the next day 
after the due date. It is as if the policy had stated that thirty 
days of grace were allowed from the due date for the payment 
of annual, half-yearly and quarterly premiums. Therefore, 
according to the plain meaning deducible from the language of 
the policy it seems to be clear that the day following the due 
date must be the first day of grace. In construing these poli- 
cies two principles have to be kept in view. Rule No. 9 confers 
a privilege and also imposes a forfeiture or penalty. It is a 
settled rule of construction that provisions relating to for- 
feiture should be construed in favour of the assured and 
against the company. Again, another well-recognised principle 
is that where the computation is for the benefit of the person 
affected as much time should be given as the language admits 
of and where it is to his detriment the language should be 
considered as strictly as possible. The principle was so stated 
by Lord Esher in construing a provision of the English Bank- 
ruptcy Act of 1890 in In re North: Ex parte Haslucki, but the 
same principle is also applicable to contracts. According to 
the plea of the defendant the assured will not get 30 days of 
grace but only 29 because he was entitled to pay the premium 
, until the last business hour on the 3rd of July. It would cer- 
tainly operate to his detriment if the due date is not excluded. 
The expression ‘days of grace’ appears to have been taken from 
the law relating to law merchant where it has a well-recognised 
connotation. The expression in that law means that certain 
days are allowed to the acceptor of a bill or the maker of a note 
in which to make the payment in addition to the time contracted 


gg 


1. (1895) 2 Q.B. 264 at 270. 
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for by the bill or note itself. Originally such time was allowed 
by custom as a matter of grace or favour. Subsequently 
custom hardened into law and was confirmed or established as 
such in many countries by legislation—vide the English: 
Bankruptcy Act, S. 14 and the Negotiable Instruments Act, 
S. 22. The rule of computation, where the matter is not 
provided for by legislation, has always been that the day upon 


_which the negotiable paper becomes due and payable is not to 


be counted and the following day is the first day of grace. The 
same principle seems to have been adopted in the insurance law. 
(Vide Macgillivray’s Law of Insurance, 1912 Ed., at p. 248, on 
the object and meaning of the days of grace in an insurance 
policy.) There appears to be no reported cases on the point 
but I find the judgment of Lord Justice Scrutton in McKenna 
v. City Life Assurance Co.l instructive. In that case a ques- 
tion arose on the construction of the terms of a life policy as 
to when the premium became due within the meaning of a 
condition in the policy. In order to appreciate the relevancy 
of the case it is necessary to give two or three conditions 
which were considered by the learned Judge. Under the terms 
of the policy the company covenanted that if the assured 
should ‘on or before the last day of every succeeding January, 
April, July and October thereafter until the death of the 
assured pay to the company the premium of £3’ the defendants 
would pay the sum so insured upon the death ‘of the assured. 
By the conditions of the policy it was provided as follows:— 
Condition 2: 

“Thirty days of grace, without liability to fine, are allowed for the pay- 

ment of each renewal premium.” 
Condition 3: f 
“This policy shall not lapse by non-payment of any renewal premium 


before the expiration of three calendar months from the day on which such 
premium shall be due.” 


Condition 17: 
“Any policy which has acquired a surrender value will not immediately 
lapse if a renewal premium be not paid within the days of grace but will be 
kept in force for twelve calendar months from the date upon which the last 
premium became due.” 
The assured paid all the premiums upon the policy down 
to and including the premiums payable on 30th April, 1915, at 
which date the policy had acquired under thé terms of the 


1. (1919) 2 K.B. 491, 
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conditions a surrender value. Subsequently the assured died. 
-The legal representative was in doubt whether to claim the 
surrender value or to go on paying the premiums. On 7th 
August,1916, she decided to continue the premiums and tendered 
the amount in arrear through her solicitor which the company 
declined to take. The question therefore was whether she had 
a right to pay the premiums. .The exact language used in the 
‘condition was “from the date upon which the last premium 
became due”. If the twelve months were taken from July 31st 
when the last premium became due, the tender on 7th August, 
1916, was more than twelve months but it was contended that 
if the days of grace were taken into consideration it would be 
within time. On the exact language of the policy Lord Justice 
Scrutton decided that the premium must be deemed to have 
become due only on the 31st July. The learned Judge puts the 
‘question thus: 

“When did the premium become due? Did it become due within the 
meaning of the policy on 31st July or 30th August?” 

The date ‘August 30’ is very significant because it is the 
last day of grace according to -condition No. 2 of the policy 
being thirty days excluding the 31st July. This is how the 
learned Judge interpreted Condition No. 2 of the policy thus 
indicating that the day following the due date is the first day 
of grace. The condition relating to the days of grace which 
Lord Justice Scrutton was construing was the same as that in 
the policy in question. Then the learned Judge proceeds 
thus: . a 

“A similar question might have arisen under the Bills of Exchange Act, 
‘but there it is expressly provided that ‘the bill is due and payable on the last 
-day of grace’. In this case I come to the conclusion that a premium becomes 
due on the day specified in the body of the policy as, the day on or before 


-which it is to be paid as a condition-of the company’ s liability to pay the sum 
assured.” 
He then refers to the judgment of Lord Justice Mathew 
‘in Stuart v. Freeman1, as to the correct meaning of the term 
“Days of grace’ thus. He said: 

“In my opinion the correct view as to the days of grace allowed by the 
terms of this policy is that if payment is made within the time mentioned it 
is to be taken to have been made on the day appointed for payment, and is to 
have the same effect as if it'had been made on that day”, thereby drawing a 
distinction between the date up to which the premium continued payable and 
the date when it became due.” $ 





1. (1903) 1 K.B. 47. 
129 
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This decision, so far as it goes, supports my view. I hold 
in this case that the last day of grace fell on the 2nd August, 
1933, and the payment was made in accordance with the terms 
of the policy and the policy did not lapse. 

Mr. Krishnaswami Aiyangar has not been able to cite any, 
authority in support of the position he contended for and he 
also conceded that no question of estoppel arises in the view I 
have taken, and other issues also do not arise. The plaintiff 
will therefore be entitled to judgment for the amount claimed 
with interest and costs. But the decree will not issue until 
the plaintiff produces a succession. certificate entitling him to 
claim the amount. Time for producing the succession certi- 
ficate, two months. 


K. C. — Suit decreed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTE. 


Kolisetti Ethirajamma, minor 
by next friend and mother 


Paruchuru Thayaramma .. Appellant* (Plaintiff) 
v. 
Kolisetti Subbarayudu (de- 
ceased) and another .. Respondents and Legal Re- 
presentative (Defendant 
and Nil). 


Hindu Law—Maintenance—Right of daughter-in-law as against father- 
in-law’s self-acquired property—Suit against father-in-law—Absence of 
ancestral properiy—Death of father-in-law pending suit—Effect—Decree 
against father-in-law's estate as against legal representative—If can'be passed, 

There is no authority for holding that whenever a minor daughter-in- 
law is widowed, she has aright to claim maintenance from her father-in- 
law’s self-acquired property, more especially when she no longer lives in the 
father-in-law’s household. A daughter-in-law who has voluntarily left her 
father-in-law’s household after her husband’s death cannot get a decree for 
maintenance against the father-in-law who has no ancestral property. The 
fact that the father-in-law dies after the filing of the suit cannot entitle the 
daughter-in-law to a decree in the suit against the legal representative of 
the father-in-law out of the estate of the father-in-law. If the plaintiff’s 
right to claim maintenance is enlarged by the death of the father-in-law, 
that enlarged right cannot be enforced in the suit framed simply as a suit 
against the father-in-law. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nellore in Appeal Suit No. 6 of 1934 (A. S. No. 67 





* S. A. No. 604 of 1934. Bs 19th September, 1938, 
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of 1932, District Court) preferred against the decree of the 
Court of the District Munsiff of Nellore in O.S. No. 523 of 
1930. 


Ch. Raghava Rao for Appellant. 
B. Somayya for Respondents. ‘ 
The Court delivered the following 


JupcmMentT.—The appellant sued her father-in-law for 
maintenance due to her as the widow of the defendant’s son. 
The marriage was in 1925 at which time the plaintiff must 
have been a mere child. Her husband died on 7th August, 
1930, There are findings of fact that the defendant had no 
ancestral property and that the plaintiff after her husband’s 
death left her father-in-law’s household voluntarily. In appeal 
it is argued that by reason of the circumstance that she was a 
minor at the time of her marriage and that she was taken into 
her father-in-law’s household, she has a right to claim 
maintenance out of her father-in-law’s self-acquired property. 
This contention seems to rest on no authority at all. It is true 
that the learned Judges who decided Meenakshi Ammal v. 
Rama Aiyari, in negativing the claim to maintenance by an 
adult daughter-in-law against her father-in-law, refers to the 
possibility that special circumstances might make it equitable 
and just in a particular case to uphold such a claim and speak 
of the minority of the daughter-in-law as one such special 
circumstance not existing in the case with which they had to 
deal. But observations of ‘this nature cannot be taken as 
authority for the position that whenever a minor daughter-in- 
law is widowed, she has a right to claim maintenance from 
her father-in-law’s self-acquired property, more especially 
when she no longer lives in the father-in-law’s household as is 
the case here. It is pointed out that since the filing of this 
second appeal, the father-in-law has died and his widow has 
been impleaded as his legal representative, and it is suggested 
that this will bring into operation the line of cases which have 
recognised the right of a daughter-in-law to claim maintenance 
out of the father-in-law’s estate when it has descended by 
inheritance to others. It seems to me quite obvious that if the 
plaintiff’s right to claim maintenance has been enlarged by the 
death of the defendant, that enlarged claim cannot be 


1. (1912) 24 M.L.J. 106: LL.R. 37 Mad. 396. 
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established in the present: suit which has been framed simply 
asa suit against the father-in-law. -I say nothing therefore 
which will either help or hinder the plaintiff from bringing 
a fresh suit, if so advised, against the heir: of the deceased 
father-in-law. I may observe, however, that the present 
respondent-.-the legal representative of the deceased defendant 
—denies that she is in possession of her husband’s estate as his 
heir-at-law. 

The appeal is dismissed with costs. ` : 

Leave to appeal is retused. 

KiC. Appeal dismissed. 


IN THE, HIGH. COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice BurN AND MR: Justice 
LAKSHMANA RAO. a i 





.. Appellants* 
(Accused). 


` Penal Code (XLV of 1860), S. 302 Murder committed by four accused 
—Sentence of transhortation for life on some—Propriety—Reasons for 
awarding lesser sentence—Criminal Procedure Code (V 0 f 1898), S. 367 (5). 


In a case of a brutal murder the Sessions Judge convicted four accused 
but sentenced only one of them to death, the others being sentenced to trans- 
portation for life. The Sessions Judge gave his reasons as follows: 
“Generally capital punishment is reserved for those who actually deal the 
fatal blow ..... n... After careful consideration, I am of opinion that in 
these days, when such murders by a number of persons: for committing rob- 
bery are rare, and when public feeling i is urging the total. abolition of capital 
punishment, it is not necessary to condemn four persons to death for the 
murder of one man. There are also some rulings of High Courts, by eminent 
Judges, that in such cases no useful purpose is served by sentencing so many 
persons to death simply to conform to the exigencies of lozic and that a life 
sentence is the more proper one.’ 


Sambangi Lakshumanna and others 


Held, in appeal, that the reasons for giving the lesser sentence of trans- 
portation were’not proper and. that the persons found guilty of murder 
should be sentenced to‘death. The state of public feeling is not an admissible 
reason for refraining from passing the sentence of death. .Nor is it permis- 
sible to refrain from sentencing the murderers to death merely because their 
humbers exceed the number of their. victims. In such a case there is no 
question’of conforming to exigencies of logic; the question is one of confor- 


ming to the precepts of the law. 

Appeals against the order of the Court of Session of the 
Vizagapatam Division ‘in Case No. I1 of the a endar for 
1999 dated the 26th day of March, anaes 


* Crl/Apps. Nos. 216 and 297 of 1938, .28th September, 1933. 


I] THE MADRAS LAW JOURNAL REPORTS. 1029 


„Criminal Revision Case No. 320 of 1938. 
Taken up No. 6 of 1938. 

Case taken up by the High Court for enhancement to 
death of the sentences of transportation for life passed upon 
the above accused Nos. 1 to 4 in the said Sessions Case No. 11 
of 1938, , ; . 

G: K; Damodara Rao for ene 


The Public Prosecutor OR L. Bihira) on behalf of the 
Crown. - 

The judgment of the Court was delivered by 

Burn, J: —These appellants were all tried together in S.C. 
No. 11 of 1938 on the file of the Sessions Judge, Vizagapatam. 
The judgment shows that they were committed for trial on 
charges of house trespass and robbery as well as murder but 
the learned Sessions Judge very properly postponed the trial 
forthe minor offences and with the aid of Assessors tried the 
appellants only for the offence of murder. i 

The facts are comparatively simple. The deceased was 
a son of one Lakshminarayana (P.W. 15) a merchant who 
lives in the village of Pekki in Vizagapatam District. 
P.W. 15’s family is well-to-do. They are engaged not only 
in sundry trade but also in money-lending. The loans were 
mainly secured by the pledge of jewels and these jewels were 
kept in a bhoshanam box 54 cubits long, 22 cubits wide and 2 
cubits high. P.W. 15 has two other sons; oneelder (P.W. 14), 
and one Cunnayya younger than the deceased. The father 
and his sons lived in two houses adjoining one another, one 
fronting on the Pedda Veedhi and the other fronting on the 
Nadu Veedhi. One portion is tiled and the other portion is 
terraced. The bhoshanam box was kept in the tiled portion 
in a room in which the deceased used to sleep and in which he 
went to sleep on a cot on the night of the 26th October 1937. 
‘The next morning his elder brother (P.W. 14) found the 
door into the tiled portion of the house unbolted and when he 
got inside he discovered that his brother had been murdered 
by being stabbed in the neck. The bhoshanam box had been 
opened and its valuable contents stolen. A report was made 
to the Police Station at Bobbili the same afternoon 27th 
October and: at 2a.m. on the 28th the Police arrived. At 
the inquest held on the 28th the Ist and 2nd accused were 
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suspected because they had been employed by P.W. 15 and his 
sons to do various odd jobs in the house. The Ist accused 
was detained by the Sub-Inspector of Police (P. W. 25) and 
he made a statement implicating the 2ad, 3rd and 4th accused 
and thereupon the 3rd and 4th accused were arrested on the 
same day. The 2nd accused was absconding until the Ist 
November when he was arrested at 4 p.m. by P.W. 20, a head 
constable of Bobbili station. 


The evidence against the accused was partly circumstantial 
and partly confessional. 


[His Lordship dealt with the evidence and concluded. ] 


On this evidence the learned Sessions Judge convicted all 
the accused of murder. It would have been expected that the 
conviction would have been followed by a sentence of death. 
The learned Sessions Judge calls it a diabolical deed. He 
says: 

“The murder was brutal, and carefully planned, and reminds one of the 
days of the Thugs. There is no extenuating circumstance proper.” 

This is quite correct and there is no ground upon which © 

the learned Sessions Judge could with any respect for the law 
refrain from sentencing the murderers to death. The learned 
Sessions Judge however goes on to say: 
_ “Generally capital punishment is reserved for those who actually deal 
the fatal blow. Buthere it will be unjust to sentence accused 4 alone to 
death. Then the question is whether all the four ought to be sentenced to 
death. After careful consideration, I am of opinion that in these days, when 
such murders by anumber of persons for committing robbery are rare, and 
when public feeling is urging the total abolition of capital punishment, it is 
not necessary to condemn four persons to death for the murder of one man. 
There are also some rulings of High Courts, by eminent judges, that in such 
cases no useful purpose is served by sentencing so many persons to death 
simply to conform to the exigencies of logic, and that a life sentence is the 
more proper one. So, I sentence all the four accused in this case to transpor- 
tation for life.” ' 

The learned Sessions Judge has been influenced by con- 
siderations which ought to have no weight whatever with a” 
Judge administering the law. We are not at all satisfied that 
his statements of fact in the passage quoted are correct. It is 
not true, we think, to say that such murders by a number of 
persons for committing robbery are rare. On the contrary: 
such murders ate far too common. We are not aware that 
there is any general public feeling urging the total abolition of 
capital punishment. There are individuals who have strong 
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views against capital punishment but we think it is quite 
incorrect to say that the public as a whole is urging the total 
abolition of capital punishment. Even if it were so, it is no 
part.of the duty of a Sessions Judge to be influenced by public 


feeling. His duty is to administer the law. The law says. 


that the proper sentence for murder is death and that when- 
ever a person is convicted of an offence punishable with death, 
and the Court sentences him to any punishment other than 
death, the Court shall in its judgment state the reasons why 
the sentence of death was not passed [S. 367 (5), Criminal 
Procedure Code]. The state of public feeling is not an 


admissible reason for refraining from passing the sentence of 


death. Nor is it permissible to refrain from sentencing the 
murderers to death merely because their numbers exceed the 
numbers of their victims. When four persons have together 
planned and executed the murder of a single person, each of 
them must be sentenced to death unless. there are some legal 
reasons for not doing so. We do not know of the existence 
of the rulings of High Courts by eminent Judges to which the 
learned Sessions Judge refers. There is no question of con- 
forming to the exigencies of logic. The question is one of 
conforming to the precepts of the law. We must therefore 
express our strongest disapproval of the pretexts which the 
learned Sessions Judge has put forward for failing to do his 
‘duty in this case. The proper sentence and the only sentence 
that can legally be imposed in this case on those who are 
guilty is the sentence of death. 


But we think that the learned Sessions Judge has erred in 
convicting the first accused. There is no evidence that the 
first accused took part in the murder. The only evidence 
regarding his part in the occurrence comes from his own 
statement and the statements of the co-accused. All these 
show that he kept watch outside the house while the other 
three were inside but they do not show that he knew when 
they were inside that they were going to murder Chinna 
Venkataswami. From the fact that when they came out he 
demanded his share it can at most be inferred that he knew 
they were going to steal.but we do not think it follows that he 
must have known that in order to commit theft they would be 
obliged to murder the sowcar. We think there is nothing in 
the statements of any of these accused to indicate that the 
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first accused shared with the others the common intention of 
committing murder. We therefore set aside the conviction of 

the first accused and the sentence of transportation for life 
passed upon him and order that in so far as the charge of 

murder is concerned he be set at liberty forthwith. 


The conviction of the other three accused is undoubtedly 
correct and we confirm it. The accused have been given notice’ 
to show cause why the senténce of death should not be passed ` 
upon them. Learned Counsel who has appeared for them is’ 
not able to defend the “reasons” put forward by the learned’ 
Sessions Judge for imposing the lesser penalty. Nor is he 
able to advance any reasons of his own. The most that he 
can do is to make a plea for leniency. It is not permissible’ 
for a judge to indulge himself in leniency in a case like this. 
We therefore confirm the convictions of the second, third 
and fourth accused for murder, set aside the sentence of trans- 
portation for life and in lieu of that sentence we sentence each. 
of these accused to be hanged by the neck until he be dead. 


B. V. V. Appeal dismissed.. 
icine neers Sentence enhanced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Burn AND Mr. Justice Stoparr. 


Karnam Hirannayya .. Appellant* (Petitioner—Judg- 
ment-debtor) 
v. 
Matan Thippeswami and 
another .. Respondents (Respondents 1 and 
2—Decree-hold ers), ; 


Madras Debt Conciliation Act (XI of 1936),,Ss. 4 and 25—Application to 
the Board—Attention of the executing Court drawn to it—Stay oF sale not 
granted—Continuance of. sale—Rejection of petition by Board—C, onfirmation: 
of last bid—Validity of sale. 


_ A Court was holding a sale in the course of executing a decree. Before 
the sale was due to begin, the judgment-debtor brought to the notice of the 
Court that he had made an application under S. 4 of the Debt Conciliation 
Act. The Court refused to stay the sale proceedings without seeing a. 
certified copy of the application to the Debt Conciliation Board. The Court 
ordered the sale to go on and took bids. After the judgment-debtor’s appli- 
cation to the Board was finally rejected by it, the Court took up the execution 
petition and confirmed the last bid. 





* A. A. O. No. 2 of 1938. 19th October, 1938. 
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Held, that the Court acted without jurisdiction when it allowed the sale 
togoon. The sale was entirely without jurisdiction and another sale should 
be held again after fresh proclamation. 


Appeal’ against the order of the District Court of Bellary. 
dated 20th day of December, 1937 and made in Execution 
Application No. 546 of 1937.in Execution Petition No. 27 of 
1937 (in O. S. No. 38 of 1935). 


V. S. Narasimhachariar and N. Appa Rao for Appellant. 


K. Bashyam Aiyangar and T. R. Srinivasan for Respon- 
dents. 


The judgment of the Court was delivered by 


Burn, J.—This is an appeal from the order of the learned 
District Judge of Bellary in a matter arising in execution. 
The facts which are necessary for the disposal of this appeal 
are simple. The appellant was the judgment-debtor in O. S. 
No. 38 of 1935. The respondents applied for execution of 
the decree by sale of the mortgaged property and the sale was 
fixed for 23rd August, 1937. On the 16th of August, the 
judgment-debtor made an application to the Debt Conciliation 
Board under S. 4 of the Madras Debt Conciliation Act of 
1936. On the 19th August, the judgment-debtor made an 
application to the District Court which was executing the 
decree for staying the sale of the property on the ground that 
he had made an application under S. 25 of the Debt Concilia? 
tion Act, which runs as follows :— 

“ When an application has been made to a board under S. 4 any suit or 
other proceedings then pending before a Civil Court in respect of any debt 


for the settlement of which application has been made, shall not be proceeded 
with until the Board has dismissed the application.” 


The learned Judge refused however to stay the sale 
proceedings without seeing a certified copy of the application 
to the Debt Conciliation Board. The judgment-debtor’s applica- 
tion was posted to the 23rd of August, the dated fixed for sale. 
On that date the learned District Judge ordered the sale to go 
on because there was nothing more than the petitioner’s state- 
ment to substantiate his petition. The sale was continued on 
the 24th of August, and on that date the judgment-debtor 
made another attempt to get the proceedings stayed and this 
time he filed an affidavit of his Vakil to the effect that an 
application had been made to the Debt Conciliation Board. 
Upon that the learned District Judge decided to stay further 


proceedings and he granted what he called an interim stay, and 
130 
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posted the petition for further proceedings to the 27th of 
August. On that date after expressing some doubt about the 
feasibility of staying the sale after bids had been received the 
learned District Judge thought that the diffculty could be 
avoided because the highest bidder up to that point was the 
decfee-holder himself and he had consented to allow his bid to 
await acceptance if the stay should be dissolved thereafter. 
Therefore the learned District Judge made the stay of sale 
absolute. No date was fixed for the resumption of the sale. 
In October, 1937, it appears to have been brought to the notice 
of the learned District Judge that the application to the Debt 
Conciliation Board had been dismissed for default. But he 
quite properly refused to take action on that since it was alleged 
that the judgment-debtor had put in a petition for restoration 
of his application and it was possible that that might be granted. 
The judgment-debtor’s application to the Debt Conciliation 
Board was finally rejected by the Board on the Ist November. 
The learned District Judge took up the execution petition again 
on the 3rd of November to which date he had posted it on the 
19th October. On that date he passed the following order :— 

“The judgment-debtor’s revision petition has been dismissed and copy of 
the order has been filed. The judgment-debtor says he is now filing another 
petition. It is not necessary to give time for that as the revision petition 
was dismissed, not on technical grounds, but because there appears to the 
Board to be no possibility of any arrangement being reached. Proceedings 
will continue. The bid is accepted for confirmation.” 

The learned District Judge apparently refers to the last 
bid, that of the decree-holder which had been made on the 
24th of August. 

In these circumstances, we are quite clearly of the opinion 
that the learned District Judge acted without jurisdiction when 
he allowed the sale to go on on the 23rd and 24th of August 
and took bids. S., 25 of the Debt Conciliation Act says that 
when an application has been made proceedings such as these 
shall not be proceeded with until the Board has dismissed the 
application. 

Unfortunately the section does not explain in what manner 
it is to be brought to the notice of the Civil Court that an 
application has been made to the Board. But this difficulty, 
need not cause us any embarrassment because it is admitted 
that the judgment-debtor on the 19th of August before the 
sale was due to begin brought it to the notice of the learned 
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District Judge that he had made an application under S. 4 of 
the Act. 

We therefore accept the contention of the judgment-debtor 
that the sale held in this case was entirely without jurisdiction. 
We allow the appeal, set aside the order of the learned District 
Judge confirming the sale and direct that the sale do proceed 
after fresh proclamation. The appellant’s costs will be paid 
by the respondent. 

KG“ —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice WADSWORTH. 
G. V. C. Babu Naidu .. Appellant* (Plaintif) 


V. 


Municipal Council, Adoni.. Respondent (Defendant). 


District Municipalities Act (V of.1920), S. 93—Manufacture of arrack at 
Bellary—Depot for sale—Control from Bellary—Depot-keeper to sell only to 
licensed vendors at prices fixed at Bellary—If owner liable to profession-tax 
at Adoni. 


A licensed owner of an arrack distillery at Bellary keeps a depot for 

distribution of his liquor at Adoni. By the terms of his licence he manu- 
factures liquor for distribution at certain specified depots at a price fixed by 
the Excise Department. The depot at Adoni exists only to supply arrack for 
cash to licensed vendors. The depot-keeper has no authority to supply on 
credit. He issues liquor in return for cash which he has to deposit in the 
treasury subject to certain authorised deductions for standing expenses. He 
keeps no account except a stock book and the general control of the business 
apart from the daily sales is entirely exercised in Bellary. 
_ Held, the owner cannot be said to have transacted business at Adoni. 
Business is transacted at the place where the contracts are made and where the 
control is exercised, not at the place where the contracts are merely executed. 
The Adoni depot-keeper’s control over the trade is purely mechanical. The 
price is fixed elsewhere and the business is controlled from Bellary. The 
depot at Adoni is not strictly speaking an office but a mere warehouse for 
distributing goods. The law in this respect is not changed by the rules under 
the new Act. - 


Appeal against the decree of the District Court, Bellary, 
in Appeal Suit No. 26 of 1933 preferred against the decree of 
the Court of the District Munsiff of Bellary in O. S. No. 508 
of 1932, 

P. Chandra Reddi for Appellant. 

M. S. Ramachandra Rao for Respondent. 

The Court delivered the following 
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J UDGMENT.-—The question in this case is whether the plain- 
tiff who owns an arrack distillery at Bellary can be said to have 
transacted business at Adoni, where he keeps a depot for dis- 
tribution of his liquor, and incurred liability to pay profession- 
tax to the Adoni Municipality. The facts are well settled. 
The plaintiff is a licensed distiller. By the terms of his licence 
he manufactures liquor for distribution at certain specified 
depots at a price fixed by the Excise Department on a calcula- 
tion of costs of production plus a reasonable profit. The depot 
at Adoni exists only to supply arrack for cash to licensed 
vendors. The depot-keeper has no authority to supply on credit. 
He issues liquor in return for cash which he has to deposit in 
the treasury subjectto certain authoriseddeductions for standing’ 
expenses, He keeps no account except a stock book and the 
general control of the business apart from the daily sales is 
entirely exercised in Bellary. It is also established that in fact 
the Adoni sales have not been taken into account in assessing 
profession-tax at Bellary. Now on these facts, can it be said’ 
that the plaintiff transacts business through his agent at Adoni 
or should it be held that the transaction of the business is at 
Bellary and that the agent at Adoni is nothing more than a 
mere distributor and store-keeper. 


S. 93 of the Madras District Municipalities Act does not 
itself define the term ‘transacts business’. But S. 94-A says 
that: . 

“If a company or person employs a servant or agent to represent it or 


him for the purpose of transacting business in a Municipality, such company 
or person shall be deemed to transact business within the Municipality.” 


And r. 17 of Sch. IV to the Act says that: 


“The company or person shall be deemed to have transacted business 
and the person shall be deemed to have exercised a profession, art or calling» 
or held anappointment in the Municipality if such company or person has an 
office or place of employment within such municipality.” 

Now the term “place of employment” in this rule un- 
doubtedly refers back to the person who exercised the profession, 
art or calling, etc., and with reference to the company the 
criterion is whether it has an office. This criterion is not very 
helpful, for the dictionary definition of an office is ‘a place 
where business is transacted’ so that we are referred back to 
the question whether business is in fact transacted in the place 
where the agent works. 
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Now there is a long line of cases on the question whether Babu Naidu 
a firm can be said to transact business in the place where it Municipal 
has a mere agent for canvassing business. The leading case Conn 
of Grainger & Son v. Goughi, decided that a French firm, 
selling wine through commission agents in London, but keeping 
in the hands of the head office in France the power to accept 
or decline orders, could not be held to be transacting business 
in London.: This case and other similar cases have been 
followed by our High Court. In The: Municipal Council of 
Cocanada v. The‘Clan’ Line Steamers, Lid.2, it was held that 
the ‘shipping company which had an agent in Madras anda 
sub-agent at Cocanada, the latter being empowered merely to 
carry out ministerial duties in connection with the shipping of 
cargo and the contracts being made in Madras, was not liable 
to be taxed at Cocanada as a firm transacting business there. 
Similarly in Hajee Shaik Meera Rowther v. The President of 
the Corporation of Madras’, where a firm in Tinnevelly kept a 
buying agent in Madras who had no office but on instructions 
from Tinnevelly purchased piece-goods in Madras for despatch 
to the shop in Tinnevelly where they were sold, it was 
held that the Tinnevelly merchant did not exercise a trade in 
Madras. There is a decision of Pandalai, J., in Eastern 
Distilleries & Sugar Factories, Lid. v. The Municipal Council, 
Negapatam4, which has actually considered the position of the 
‘distillery depot though not with reference to the liability to 
profession-tax but with reference to a somewhat analogous 
liability to company tax. Under the rule relating to company 
tax, the question was whether the company had a head office 
or branch office in Negapatam, where the depot was situated. 
The depot in question not only carried out arrack sales similar 
to those with which we have to deal here, but also sold sugar 
under orders from the head office. It was held that there was 
no office within the meaning of the rule, the basis of the 
decision being that the control was exercised from headquarters 
and the local agent was a mere distributing agency. I find it 
very difficult to differentiate that case from the present case. s 


The lower Courts have been influenced by the fact that 
there has been a changein the rulesunder thenew Act whereby 7 





1. (1896) A. C. 325. 
2 (1918) 36 M.L.J. 226: LL.R. 42 Mad. 455. 
3. (1909) LLR. 33 Mad. 82. 4, ALR. 1933 Mad. 496. 
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Babu Naidu instead of the criterion being the existence of the principal 


Municipal office within the Municipality, there has been substituted the 
Council, criterion of the existence of an office there. But when once 
dont. it is understood that an office is merely a place where business 


is transacted, we are thrown back on the decisions as to what 
is meant by the transaction of the business and the general rule 
must be taken to be that the business is transacted at the place. 
where the contracts are made and where control is exercised, 
not at the place where the contracts are merely executed. It is 
true that the depot-keeper at Adoni has authority to deliver 
goods in return for cash and I suppose that on the narrowest 
view it might be said that every time he delivers liquor in 
return for cash there is an executed contract of sale. But his 
control over the trade is in fact purely mechanical. The price 
is fixed elsewhere; the vendee must be one of certain licensed 
persons; the money is paid straight into an account in the 
treasury and all those accounts from which profits can be ascer- 
tained and with the help of which control can be exercised are 
maintained in Bellary. 


It is pointed out for the appellant that the assessment of 
the business on its separate income at each of its depots will 
entail the maintenance of separate accounts for these depots 
showing the profit which each makes and willinvolve the owner 
of the business in the trouble of taking separate proceedings 
and making separate returns in each municipality in which he 
distributes his wares. These are practical considerations which 
cannot, of course, avail to alter the law, but they may be looked 
into for the purpose of deciding where in fact this business is. 
transacted and for the purpose of applying the law as laid down 
in the decided cases. I would observe that the appellant isnot 
anxious to avoid his proper liability to pay profession-tax; but 
he is anxious to avoid the trouble incidental to the apportion- 
ment of his liability between a number of different municipali- . 
ties in each of which he has sales. 


On a consideration of all the facts and of the authorities 
which have been placed before me, I am of opinion that the 
appellant must be deemed to transact his business at Bellary 

» and not at Adoni and that the depot at Adoni is not strictly 
speaking an office but a mere warehouse for distributing goods. 
In this view I must hold that the appellant is not taxable to 
profession-tax in respect of the profits of his Adoni depot and 
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I must allow the appeal and grant the plaintiff the declaration 
which he seeks. I do not think that any injunction is necessary, 
since the municipality will certainly honour this Court’s decla- 
ration. The defendant will pay the plaintiff’s costs throughout. 
Leave granted. 
S.V.V. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice LAkKSHMANA Rao. 
Sri Rajah Kakarlapudi Venkata Sudarsana 
Sundara Narasayya Garu and another .. Appellants* 


v. : (Defendants) 
Sri Rajah Kakarlapudi Butchi Kristnam 
Raju Garu and others .. Respondents 
(Plaintiffs). 


Madras Revenue Recovery Act (II of 1864), S. 58~Suit by one sharer 
against another sharer for proportionate peishcush—If maintainable—Extent 
of liability of the sharers. 

S. 58 of the Madras Act II of 1864 is no bar to the Civil Court apportion- 
ing the liability inter se as between the common sharers of a revenue-paying 
estate of their common burden to pay revenue. Therefore a suit by a regis- 
tered proprietor of an estate for recovery of the proportionate peishcush in 
respect of the lands held by the other sharers of the estate is maintainable. 


Appeals against the decrees of the District Court of 
Vizagapatam in Appeal Suits Nos. 257 to 262 of 1931, res- 
pectively, preferred against the decrees of the Court of the 
District Munsiff of Yellamanchili in Original Suits Nos. 447 
to 450 of 1929 and 463 and 464 of 1929 respectively. 

N. Rama Rao for Appellants. 

K. Venkatarama Raju for Respondents. 

The Court delivered the following 

Jupcment.—These second appeals arise out of six suits 
instituted by the respondents the registered proprietors of 
the Panduru Mallavaram estate for recovery of the propor- 
tionate peishcush for faslis 1327 to 1338 in respect of the 
.lands belonging to the appellants in Mallavaram, and the 
material facts are that the villagesof Panduru and Mallavaram 
originally formed part of the Uratla estate. The suit lands 
were gifted to the predecessor-in-title of the appellants by the 
proprietrix of Uratla by Ex. XI the deed of 1859 and the deed 
is silent regarding separate registration or payment of pro- 
portionate share of the peishcush. The villages of Panduru 
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and Mallavaram were transferred to the predecessor-in-title of 
the respondents by Ex. A the deed of 1875 and they were 


‘separately assessed and registered as one estate in the name 
‘of the transferee inthe same year. The respondents purchased 


the estate in 1919 and applied to the Collector some time later 
for separate registration and assessment of the lands: of the 
appellants in Mallavaram. The application was opposed and 
the parties were referred to a Civil Suit. Suits were then 
instituted by the respondents and they were decreed by the 
District Munsiff of Yellamanchili. Thedecrees were confirmed 
by the Subordinate Judge on 25th July, 1928 and the suits out of 
which these second appeals arise were filed in 1929 for recovery, 
of the proportionate peishcush in respect of faslis 1327 to 1338. 


. They were resisted on various grounds but decreed by the trial 


Court and the decrees were confirmed by the District Judge. 


Hence these second appeals and it was argued first that 
in view of S. 58 of Act II of 1864 which enacts that no Court 
of civil judicature shall have authority to take into considera- 


‘tion or decide any question as to the rate of land revenue 


payable to Government or as to the amount of assessment fixed 
or to be hereafter fixed on the portions of the divided estate, 
the Civil Court has no jurisdiction to apportion the assessment 
as between the co-sharers until the respective portions are 
separately registered and assessed under the provisions of Act 
I of 1876. But the respondents do not ask for the assess- 
ment of the-land revenue payable by the appellants to the 
Government and as pointed out by the Chief Justice in 
Muthammal v. Secretary of State for Indial, which was relied 
upon by the appellants, the apportionment of the assessment 
as between two co-owners does not involve any question as to 


the amount of assessment as fixed or to be fixed by the 
Government. That a co-sharer of a revenue-paying estate who 
_pays the whole revenue in order to save and does so save the 


estate from liability to be sold by the Government for realising’ 
the revenue is by operation of law entitled to a charge 
upon the share of each of his co-sharers for the realisation 
‘of the latter’s share of the revenue as between the co-sharers, 
was laid down by the Full Bench in Rajah of Vizianagaram v. 
Rajah Setrucherla Somasekhararaz2, and as pointed out in 





1. (1913) 24 M.L.J. 405 at 408, 
2. (1902)°13 M.L.J. 83: I.L.R, 26 Mad, 686 (F.B.). 
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Amman Pariyari v. Pakran Hajii, even before the amendment 
of Ss. 82 and 100 of the Transfer of Property Act, the burden 
of paying the land revenue is common to-the parties whosé 
lands are.charged with the payment of the whole revenue. 
The liability inter se of the co-sharers of .the common burden 
is not dependent on its apportionment by the Government, and 
the question, admits of no doubt after the amendment of 
Ss. 82 and 100 of ‘the Transfer of Property Act. Further 
the Revenue Court is not competent to apportion the liability, 
apart from or prior to separate registry of the lands, and this 
‘can only be done by the Civil Court. It follows therefore 
that S. 58 of Act II of 1864 is no bar ‘to the Civil Court 
apportioning the liability inter se as between the co-sharers of 
the common burden arid the -objection to the jurisdiction of 
the Civil Court is untenable. 


It was argued next that’ on the terms of Ex. XI the deed 
‘of gift the lands of the appellants are not chargeable with 
any portion of the peishcush but the deed does not exempt 
the donee from payment of any part of the land tax assessed 
on the entire estate nor does it postpone his liability to pay, 
his share of the peishcush until separate registry of his portion 
as in Sri Sri Sri Chandra Deo v. Srinivasa Charlu2. In fact 
the deed is silent on the point and in the absence of a contract 
to the contrary the sharers are liable to contribute rateably. 
The right of the respondents to separate registration of the 
lands of the appellants has since been upheld by the High 
‘Court and Ex. A the transfer in favour of the predecessor 
of the respondents has no bearing on the question. There 
was no contract to the contrary between the parties or their 
predecessors-in-title, and it aha that the appellants are 
liable to contribute rateably.' 


It was contended next that the liability“ should be fixed 
with reference to the peishcush of Mallavaram-villagein which 
“the lands of the appellants are situate but both the villages 
are registered as one estate and the liability has to be fixed 
with reference to the charge on the.entire estate. 


It was finally urged that even on this-basis the amount 
fixed is not-correct but the judgment of the trial Court shows 
that the value of the shares was assessed with reference to 


1, (1912) LLLR$36 Mad. 493, 2. (1913) 25°MALIJ. 433: TsL:Rs38 Mad. 235. 
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their income and though exception was taken in the written 
statements to the income specified in the schedules attached to 
the plaints, the objection was withdrawn atthe trial. The 
amount of contribution has been fixed on the value of the 
shares assessed on the basis of such income and it was not 
shewn how the amount fixed is not correct. 

The second appeals therefore fail and are dismissed with 
costs fixed at Rs. 200. 

Leave is refused. : 

S.V.V. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Kina. 





Hanibabeebi Ammal .. Appellani* (Petitioner) 
v. 
Syed Munurdeen Sahib .. Respondent(Respondent). 


Provincial ‘Insolvency Act (Y of 1920), S. 34 (1)—Applicability—Decree 
for maintenance in favour of wife—Husband adjudicated an insolvenit— 
Execution proceedings against him—Condition precedent. 

A decree had been passed in favour of the wife awarding her mahar and: 
maintenance in 1932. The husband was adjudicated ‘an insolvent in 1933. 
The wife filed an execution petition in 1934 for arrears of maintenance which. 
were then due. 

Held, that leave of the Insolvency Court was necessary as part at least of 
the arrears claimed represented an obligation incurred before the date of 
adjudication and S. 34 (1) of the Provincial Insolvency Act did not apply to a 
claim of this kind. 

Mahomed Ali Mithabhai, In re, (1929) 31 Bom.L.R. 1366, followed. 

Appeal against the order of the District Court of Madura 
dated 1st December, 1934 and made in A.S. No. 131 of 1934- 
preferred against the order of the Court of the District Munsiff 
of Madura Town, dated 9th October, 1934 and made in E.P.. 
No. 740 of 1934 in O.S. No. 457 of 1931. 

K. V. Sesha Aiyangar for Appellant. 

K. V. Srinivasa Aiyar for Respondent. 

The Court delivered the following 

Jupcment.—The respondent in this appeal was adjudi- 
cated insolvent in 1933. The appellant is his wife in whose 
favour a decree had been passed in 1932 awarding her mahar 
and maintenance at the rate of Rs. 5a month. In 1934 she 
filed an execution petition for arrears of maintenance which. 


* A.A.A.O.No. 109 of 1935. 19th October, 1938. 
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were then due amounting, according to her, to Rs. 220 and 
prayed for the execution of her decree for that amount by the 
arrest of the respondent. ‘The prayer was allowed by the first 
Court but was refused by the; Appellate Court on the ground 
that her debt was one provable in insolvency and therefore she 
could not proceed to execute the decree for that debt without 
the leave of the Insolvency Court. It is against that decision 
that the present appeal has been filed by the wife. 


Mr. Sesha Aiyangar in arguing the appeal for the appellant 
has laid very great stress upon two decisions of ‘the English 
Courts— Linton v. Linton! and Kerr v. Kerr2. Both these cases 
refer to the payment of alimony in England under the orders of 
the Divorce Court. In Linton v. Linton, the claim of the 
husband was that his whole obligation to pay alimony for the 
rest of his and his wife’s life was a debt provable in bankruptcy 
and therefore that he would be entitled to a discharge from that 
debt as soon as he was discharged from Bankruptcy. The 
Court of Appeal held that this contention was wrong, that it 
was impossible to form a proper estimate of the value of the 
claim of the wife on the husband and therefore that this was a 
debt not provable in bankruptcy. In Kerr v. Kerr, the ques- 
tion came up whether a wife could provein bankruptcy a claim 
for arrears of alimony which had accrued due before the 
receiving order and it was held that the considerations which 
had prevailed with the learned Judges in Linton v. Linton! 
equally applied to a case of such arrears and although arrears 
might be stated at a particular sum they were all subject to 
modification by the Divorce Court which had passed the original 
order for alimony and therefore they too were incapable of 
being fairly estimated. The'law in India on this subject is 
contained in S. 34 of the Provincial Insolvency Act which runs 
as follows :— 

“Debts which have been excluded frcm‘tke schedule on the ground that 
“their value is inca pable of teirg fairly cstimated....shall not te provable 
under this Act.” 

It seems to me that in considering this definition and the facts 
of the two English cases there is a clear distinction between 
orders forfalimony and decrees for maintenance. Special facts 
were pointed outin the English cases to show that orders 


. ` cathe pt a TERS oy È = 
1, (1885) 15 Q.B.D. 239. , . > +2, (1897) 2 Q.B.D. 439, 
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granting alimony were always subject to modification and 
change. When a decree has been passed awarding maintenance, 
that decree ordinarily remains immutable and although the 
judgment-debtor may take separate proceedings to have it 
modified it can never be modified retrospectively as the order 
for alimony in England can. The result is, it seems to me, 
that at any moment a wife who is a decree-holder under a 
decree of this kind.can come.to the Insolvency Court and say 
that her husband is indebted to her i in a fixed sum and that 
therefore S. 34 (1) which says that a debt is not provable in 
insolvency because the debt is incapable of being fairly 
estimated cannot possibly apply to a claim of this kind. There 
may possibly be some doubtas tothe date on which the. wife. may, 
make the application or the date up to which she may calculate 
her arrears. This will depend upon an interpretation of 
S. 34 (2) as to from what date the obligation was incurred. 
It is unnecessary to decide this very interesting point now, for 
whether the debt provable in insolvency is the amount of, 
arrears at the date of adjudication or at any subsequent date 
prior to the actual framing of the schedule it is undeniable . 
that part at least of the Rs. 220 represents an obligation 
incurred before the date of adjudication. Therefore in either 
view of the correct date on which the amount of the debt. is to 
be estimated, part of it was incurred before the adjudication 
and therefore the leave of the Insolvency Court must be neces- 
sary. The learned District Judge has, already cited the case in 
Mahomed Ali M ithabhai, In rel, in support of the view which 
he took. In my opinion his view was right and, as I have 
shown, the English cases which deal with a different situation 
and a-different kind of order cannot: prevail against it. : 


In the result this. appeal must fail and is Cipmilsses with 
costs. eRe 


Leave refused.: 


K.C... Appeal dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE KING AND Mr. JUSTICE KRISHNA- 
SWAMI AIYANGAR. 


Bonthala Subbamma _.. Appellant* (Respondent) | 
Gadamsetti Surappa Company, by 
surviving partner Gadamsetti 


Subbiah and another _«» Respondents (Petitioner 
and Nil). 


Provincial Insolvency ‘Acts (III of 1907) and (V of 1920), Ss. 16 (4) and 
28—Insolvency and adjudication of a person—Official Receiver—Conduct of 
parties as well as Receiver implying that the insolvency proceedings had termi- 
nated—Later acquisitions by the insolveni—Sale by him of property later 


acquired~-Sale aitacked as property was vested in Official Receiver—Sale not, 


void as insolvency had terminated by conduct of all concerned. 

A person was adjudicated insolvent in 1915 under the provisions of the 
Act II of 1907 which was then in force. Under that Act there were no 
‘Provisions fixing the time within which the insolvent should apply for dis- 
charge, etc. After the adjudication, the Receiver appointed by Court took 
possession of the estate, realised outstandings and declared final dividends 
‘some time in the same year. The matter was thereby concluded and the 
Receiver accordingly sent the connected papers to the District Court and the 
Papers were destroyed under rules for the destruction of records. The 
insolvent afterwards should have been earning in some business started by 
him and with such acquisitions should have purchased the properties 

concerned about 1928 and sold an item of them to the appellant which trans- 
action was attacked by the creditors of the insolvent on the ground that the 
properties of the insolvent having vested in the Official Receiver, the sale of 
the suit property was void. 

Held, that since the.conduct of the Receiver should have been within the 
knowledge of the creditors who should be regarded as having deliberately 
acquiesced in the position indicated by such conduct, namely, that the insol- 
vency had become finally determined, it would be no more open to any of the 
persons concerned to get behind what should be regarded as a representation 
made by them, and revive the insolvency for the purpose of challenging a sale 
bona fide made in the belief that there was no insolvency, a belief contributed 

to by all of them. 


Ex parte Bolland: In re Dysart, (1878) 9 Ch. D, 312, applied. 


_ Appeal against the order of the District Court şi 
Cuddappah dated 24th September, 1936 and made in I. A. 
No. 227 of 1936 in I. P. No. 28 of 1914. 

Kasturi Seshagiri Rao for Appellant. 

Respondents not represented. 

The judgment of the Court was delivered by 
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Krishnaswami Aiyangar, J—This is an appeal from the 
order of the District Judge of Cuddappah vesting the property. 
in dispute in the Official Receiver and directing him to sell it 
and distribute the amount realised among the creditors. That 
property was acquired by the husband of the appellant in 1928 


` and sold by him to the appellant on 4th May, 1934. The appel- 


lant claims to have become the owner of that property by 
virtue of this sale. 

The husband of the appellant had been adjudicated an 
insolvent by an order made on 30th January, 1915, under the 
provisions of Act III of 1907 which was then in force. Under 
that Act, there were no provisions such as are to be found in 
the Act of 1920 either obliging the Court to fix a time within 


. which the insolvent should apply for a discharge or compelling 


the insolvent himself to apply for an order of discharge. It 
would appear that the appellant’s husband was therefore under 
no obligation to apply for a discharge and in fact he did not 
apply for any discharge at all. After the adjudication, the 
Receiver seems to have taken possession of the estate, realised 
it and declared the final dividend sometime in 1915. The 
administration became thereby concluded and the Receiver 
accordingly sent to the District Court all the concerned papers 
relating to the insolvency, papers which we are informed no 
longer exist having been destroyed under the rules for the 
destruction of records. What happened after 1915 when the 
administration in insolvency was concluded, till 1928 when the 
property in question was sold does not clearly appear though 
sometime after 1915—how long after it is difficult for us to 
say——the insolvent must have begun earning monies either by 
doing business or otherwise. With such acquisitions as he must 
have made by 1928, he purchased the property and had remained 
in the enjoyment of it till the sale to the appellant in 1934 
already mentioned. 


` The first respondent filed in 1936 the petition from which 


‘this appeal has arisen claiming that the sale by the insolvent 


conveyed no title to the appellant, as the property became 
vested in the Official Receiver, the moment it was purchased 
and has remained with him ever since, to be applied and 
administered according to the provisions of the Insolvency, 
Act. This contention based on S. 16 (4) of Act III of 1907, 
corresponding to S. 28 (4) of the present Act was upheld by 
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the District Judge who has accordingly held that the sale in 
question was a nullity. 


Against the order of the learned District Judge, the appel- 
lant has urged two objections; firstly that this property which 
was admittedly after-acquired property cannot on the principle 
of Cohen v. Mitchell, forthwith vest in the Official Receiver 
without an act of intervention done by him and consequently 
that the insolvent was at liberty to make a disposition of it 
binding upon the Receiver and the creditors. Secondly, that 
the conduct of the Official Receiver in having wound up the 
insolvency, made the distribution of the final dividend, and 
transmitted the papers to the Court is conduct by which he as 
well as the creditors were estopped from contending that the 
insolvency proceedings had not come to an end and from claim- 
ing that the Receiver as representing the creditors had a title 
to the property which he could assert as against a purchaser 
from the insolvent. 


We regret that we have not had the assistance of counsel 
on behalf of the respondents in deciding this appeal, as they 
have not chosen to be represented before us. We do not think 
it necessary to express any opinion on the first of the points 
urged on behalf of the appellant which turns on the construc- 
tion of the language of S. 16(4) of this Act which is, as pointed 
out in Ma Phaw v. Maung Ba Thaw?, somewhat different 
from that to be found in the Presidency Towns Insolvency 
Act or the English Statute. But we think that there is consi- 
-derable force in the second objection and we accordingly uphold 
it. The conduct of the Receiver to which we have referred, 
‘must have been within the knowledge of the creditors and they 
must be regarded as having deliberately acquiesced in the posi- 
‘tion indicated by that conduct, namely, that the insolvency had 
‘become finally determined. From 1915 till 1928, neither the 
Receiver nor the creditors took any steps showing that they 
‘or any of them regarded the insolvency as still pending though 
during this period they were presumably aware of the acquisi- 
tions that were being made by the insolvent. We think that 
these circumstances are sufficient to bring the case within the 
principle enunciated by Lord Justice Bramwell in Ex parte 
Bolland: In re Dysarts. The facts of that case were no doubt 


1. (1890) 25 Q.B.D. 262. 2. (1926) I.L.R. 4 Rang. 125. 
f 3. (1878) 9 Ch.D. 312. 
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somewhat different but the decision proceeded upon the basis. 
mentioned at p. 321 where, the conduct and the statement of 
the trustee in bankruptcy to the Bank were regarded as amoun- 
ting to astatement by him that the liquidation was ended, a 
statement on which the Bank acted. We think that the circum- 
stahces present in this case warrant us in holding that the conduct 
of'the Official Receiver and of the creditors amounted in effect to- 
a statement similar in form and nature to the one that is referr-. 
ed to by the Lord Justice. Everybody concerned, the insolvent,. 
the Official Receiver and the creditors all acted on the footing 
that the insolvency had closed, and we accordingly think that it 
is no More open to any of them now to get behind what must 
be regarded as a representation made by them, and revive the 


-insolvency, for the purpose of challenging a sale bona fide made 


in the belief that there was no insolvency, a belief contributed: 
to by all of them. 

We therefore differ from the learned Judge and hold that 
the appellant has shown sufficient reasons for dismissing the 
petition of the creditor and we accordingly reverse the judg- 
ment of the learned District Judge and dismiss the petition 
with costs here and in the Court below to be paid by the first 
respondent. i 

K. C. Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. Justice KING AND MR. JUSTICE KRISHNA- 
SWAMI AIYANGAR. 

Nanduri Sriramackandra Rao .. Appellant* (Petitioner—= 
Plaintiff) ` 





‘Chintamanibhatla Venkateswara Rao 


and others .. Respondents (Counter- 
l Petitioners, Defend-- 

ants 2,6 and 7). . 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)—Appeal—Meaning— 


‘Order refusing to set aside ex parte decree—Appeal—Order of appellate: 


Court—Fresh starting point of limitation for execution. 


The plaintiff obtained an ex parte decree against the defendant on. 
5th March, 1930. There was an application to that Court to set aside the: 


“ex parte decree but the same was dismissed. Against the said order of 


dismissal some ‘of the defendants appealed to’ the High Court. On ‘20th: 
October, 1932, the High Court gave judgment allowing the appeal and: 





* A, A. O. No: 419 of 1936. 27th September, 1938. 
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extending its benefits also to the defendants who had not appealed, on condi- 
tion that they deposited the decree amount within three months. The deposit 
was not however made and the ex parte decree stood confirmed as against 
the defendants who did not appeal.’ The decree-holder filed his execution 
application on i5th August, 1935. 


Held, that the execution application was competent and was not barred 
by limitation as it had been filed within three years of the appellate order. 


An appeal against an order refusing to set aside an ex parte decree is an 
“appeal” within the meaning of Art. 182 (5) of the first Schedule of the 
Limitation Act. The word “appeal” there should be taken to mean an appeal 
in the suit which is likely to affect the decree sought to be executed. 

_  Nagendranath De v. Sureshchandra De, (1932) 63 M.L.J. 329: L.R. 59 
LA. 283: J.L.R. 60 Cal. 1 (P.C.), relied or. 


Firm Dedhraj Lachminarayan v. Bhagwan Das, (1937) I.L.R. 16 Pat. 306, 
followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Vizagapatam dated 15th April, 1936 and made in 
E. P. No. 108 of 1935 in O. S. No. 24 of 1929. 

Y. Suryanarayana for Appellant. 

B. V. Ramanarasu for Respondents. 

- The judgment of the Court was delivered by 

King, J—This appeal arises out of an application by the 
decree-holder in O. S. No. 24 of 1929 on the file of the 
Principal Subordinate Judge, Vizagapatam, to execute against 
defendants 2, Gand 7, the decree which he obtained against them 
ex parte on 5th March, 1930. There was an application to the 
Subordinate Judge to set aside this ex parte decree which was 
dismissed. Against this order of dismissal defendants 1 and 
3 to 5 appealed to the High Court. -On 20th October, 1932, 
the High Court gave judgment allowing the appeal, and 
extending its benefits to defendants 2, 6 and 7 also on condition 
that they deposited the decree amount within three months, 
This deposit was not however made, and so as against defend- 
ants 2, 6 and 7 the ex parte decree stood confirmed as from 
20th October, 1932. The present application for execution was 
“made on 15th August, 1935. It has been dismissed by the 
learned Subordinate Judge as being filed more than three years 
after the date of the decree and the question before us is 
whether that order of dismissal is in accordance with law. 

The law which applies to these facts is formulated in 
Art. 182 of the Limitation Act. The description of the appli- 
cation in column 1 is, ‘For the execution of a decree or order 


of any Civil Court . . ” The period of limitation in column 2 
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is three years. The ‘time from which period begins to run’ 
in column 3 is (1)the date of the decree or order, (2) (where 
there has been an appeal) the date of the final decree or order 
of the Appellate Court. . . . . If the first date is to be 
chosen in the present case the execution application is clearly 
barted—if the second, it is clearly within time, and the very 
simple question for our determination is whether the words 
‘where there has been an appeal’ apply to the present case or not. 

Simple, however, as these words are, they have been in 
the past interpreted in two distinct ways. According to the 
first interpretation ‘appeal’ can and must mean only an appeal 
against the actual decree or order sought to be executed. The 
second interpretation gives it a wider meaning which for the 
present we may best express in the words of Venkataramana 
Rao, J., in Koyakuiti v. Veerankutitl as: 


"“ An appeal in the suit which is likely to affect the decree sought to be 
executed.” 


Although this more liberal interpretation was adopted 
morte than fifty years ago in Narsingh Sewak Singh v. Madho 
Das? and Lutful Hug v. Sumbhudin Pattuck8, the current 
of authority thereafter set strongly against it, so that by 1927 
the learned Judges who decided Fakir Chand Mandal v. Daiba 
Charan Parni& were able to hold that the first view was both 
‘clear upon principle’ and ‘concluded by authority’. Then 
came the decision of the Privy Council in Nagendranath De v, 
Sureshchandra De} and of the four cases decided since then, 
Nagappa Bandappa v. Gurushantappa Shankrappas, Firm 
Dedhraj Lachminarayan v. Bhagwan Das’, Ahammad Kutty 
v. Kotiekkat Kuttu8 and Koyakutti v. Veerankutti! only one 
has failed to take the more liberal view. 


With all respect to the learned Judges in Fakir Chand 
Mandal v. Daiba Charan Parni4, we are unable to see how the 
narrower view which they uphold is “clear upon principle ”. | 
The only principle we can discover in the rulings cited for the 
respondents is that the words ‘ where there has been an appeal’ 
must be taken in their context, that is to say, with reference to 
the words in column 1 of Art. 182. But it does not necessarily 


tt 
1. (1937) 1 M.L.J. 407. 2. (1882) I.L.R. 4 All. 274, 
3. (1881) I.L.R.8 Cal. 248. 4. (1927) I.L.R. 54 Cal. 1052. 
5. (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: te 60 Ca a 
6 pe 16 Pat. 306. 


932) LL.R. 57 Bom. 388. 7. (1937) 1. 
aed 8. (1932) of MLJ. 251: I.L.R. 56 M 
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follow that because a decree or order is mentioned in column 1 
the appeal which is.méntioned in column 3 must be against 
that decree or order. It is equally logical to say that it must 
be something which affects that decree or order, and after all, 
the legislature has refrained from saying what it could have 
said with ease if that had been its intention, ‘where there‘has 
been an appeal against that decree or order’. 


The true principles which we think, should govern this 
interpretation are set out in the judgment ofthe Privy Council 
in Nagendranath De v. Sureshchandra Del. On page 5 their 
Lordships say: 

“There is no definition of appeal in the Code of Civil Procedure, but their 
Lordships have no doubt that any application by a party to an appellate Court, 
asking it to set aside or revise a decision of a Subordinate Court, is an appeal 
within the ordinary acceptation of the term, and that it is no less an appeal 
because it is irregular or incompetent.” 


On page 6 they say: 


“The question must be decided upon the plain words of the Article... 
There is, in their Lordships’ opinion, no warrant for reading into the words 


quoted any qualification either as to the character of the appeal or as to the - 


parties to it; the words mean just what they say. The fixation of periods of 
limitation must always be to some extent arbitrary, and may frequently 
result in hardship. Butin construing such provisions, equitable considera- 
tions are out of place, and the strict grammatical meaning of the words is, 
their Lordships think, the only safe guide. It is at least an intelligible rule 
that, so long as there is any question sub judice between any of the parties, 
those affected shall not be compelled to pursue the so often thorny path of 
execution, which, if the final result is against them, may lead to no 
advantage.” 

Now it is true that their Lordships were not dealing with an 
actual appeal against an order refusing to set aside an ex parte 
‘decree as we are here but with an appeal against the decree 
itself which was sought to be executed, and the immediate 
result of their decision was to hold that even if such an appeal 
were irregular in form and one to which the judgment- 
debtors were not parties it was nonetheless an appeal within 
the meaning of Art. 182. But the principles contained in 
the passages quoted are, we think, wide enough to cover the 
present case and other cases of a similar nature. In Firm 
Dedhraj Lachminarayan v. Bhagwan Das2, it was held that 
the definition of an appeal given by their Lordships would 





1. (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: 1.L.R. 60 Cal. 1 (P.C.). 
2. (1937) LL.R. 16 Pat. 306. 
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apply to an appeal against an order refusing to set aside an ev 
parte decree—and with this we respectfully agree. And it is, 
of course, obvious that the ‘intelligible rule’ laid down by their 
Lordships in the concluding sentence of the second passage 
quoted must apply to the facts of the present case, where the 
success of an appeal against an order refusing to set aside an 
ex parte decree has precisely the same effect in regard to exe- 
cution as a successful appeal against that decree itself. 


The principles of the Privy Council ruling have also been 
applied to two other somewhat similar situations in Nagappa 
Bandappa v. Gurushantappa Shankrappal, to an appeal against 
an order granting a review of the originaldecree, and in Koya- 
kutti v. Veerankutti2, to an appeal against a preliminary decree 
in a mortgage suit which is not itself executable. The only 
case in which the principles of Nagendranath De v. Suresh- 
chandra Des, have apparently not been followed in Ahammad 
Kutty v. Kottekkat Kutiu4, where also the appeal was against a 
preliminary decree. But itis significant that Madhavan 
Nair, J., who decided that case did so not on the ground that 
the final decree actually obtained in that suit was not in fact 
imperilled by the appeal—but on the ground that there was 
nothing to prevent the plaintiff from applying for a fresh final 
decree (see page 465). Such an argument even if accepted, 
could of course obviously not apply to an appeal against an 
order refusing to set aside an ex parte decree. 


It was argued for the respondents by Mr. Ramanarasu that 
the narrower interpretation of the word ‘appeal’ must be 
accepted for if we choose the wider one we should be bound to 
apply it to a situation in which there had been a separate suit 
to set aside a decree on some such ground as that of fraud, 
and the filing of an appeal against a decree in that suit. That 
is a situation with which we have not now to deal and may. 
well we think he left until it arises. Meanwhile it is not 
difficult to perceive a clear distinction between an appeal 
arising from an order in the very suit whose decree is sought 
to be executed—and an appeal from a decree in quite a different 
suit. Wedo not therefore feel deterred by the consideration 





1. (1932) LL.R. 57 Bom. 388. 2. (1937) 1 M.L.J. 407. 
3. (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: LL.R. 60 Cal. 1 (P.C.). 
4, (1932) 64 M.L.J. 251: LL.R. 56 Mad. 458. 
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of.that particular hypothetical case from expressing our respect- 
ful agreement with Firm Dedhraj Lachminarayan v. Bhagwan 
Dası, which is a direct authority on the present facts. We 
accordingly allow this appeal and setting aside theorder of the 
learned Subordinate Judge direct that E.P. No. 108 of 1935 be 
restored to file and be disposed’of on its merits. Costs in ‘the 
E.P. to abide the result. Respondents must pay appellant’s 
costs of the appeal. 

B.V.V, — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mr. JUSTICE Burn, 
Minor Jali Basappa by next friend 
Nagamma _ ++ Appellant* (Petitioner) 
v. 
Heerada Rudrappa and another .. Respondents. 
Civil Procedure Code (V of 1908), O. 38, r. 9—Attachment before judg- 
ment-—Dismissal of swit—Attachment ceases—Effect of restoration of suit. 


Ar attachment before judgment, which has come to an end with the dis- 
missal of the suit is not restored when the suit is restored to file. 


Saranatha Aiyangar v. Muthiah Mooppanar, (1933) 65 M.L.J. 844: 1.-L.R. 
57 Mad. 308, considered. 


Appeal against the order of the District Court of Bellary 
dated 28th August, 1934, in Appeal Suit No. 40 of 1934 
(E. P. No. 441 of 1934 in O. S. No. 240 of 1932, District 
Munsiff’s Court, Bellary). 

V. S. Narasimhachar for Appellant. 

B. Somayya and D. R. Krishna Rao for Respondents. 

The Court delivered the following 

Joupcment.—There is no authority for the contention that 
an attachment before judgment which has come to an end with 
the dismissal of the suit, is restored when the suit is restored 
to file, in spite of an alienation of the property in the meanwhile. 
The case of Saranatha Aiyangar v. Muthiah Mooppanar?, cited 
by the learned Advocate for the appellant is expressly against 
“him on this point. 

This appeal is accordingly dismissed with costs (one set 
-between the two respondents). 

Leave refused. 

B. V. V. sO peal dismissed. 





“47 (1937) ILL.R. 16 Pat. 306. 
ae e: M.S.A. No. 25 of 1935. Ae 29th September, 1938. 
wada 2 (1933) 65 M. L. J. 844: LL.R. 57 Mad. 308 at 312. > 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. MADHAVAN Nair, Officiating Chief Justice 
AND Mr. JUSTICE STODART. l 


Majeti Venkata Nagabhushanam 


Rao and another .. Appellants* (Plaintiffs) 
v. 
Majeti Venkata Lakshminara- À 
simha Rao and others .. Respondents (Defendants 1 
to 10 and 8th Defend- 
ants L, R.). 


Debtor and creditor—Trust for benefit of creditors—Effect of non=- 
communication to creditors—Parties acting on deed—Inference. 

Where a transfer of property has been made to trustees for payment of 
the debts of the owner, the creditors being neither parties nor privies thereto, 
the creditors do not thereby becoitfe cestui que trust and the trustees are mere 
mandatories. Until thé mandate has been acted upon the owner of the 
property, who alone stands towards the trustees in the relation of cestui que 
trust can recall the money and authority at pleasure. It is an arrangement by 
the debtor for “his own convenience only and there can be no privity between. 
the agent and the creditors. Where, however, a trust in favour of creditors 
has been communicated to the creditors, it can no longer be revoked by the 
settlor, because the creditors, being aware of such a trust, might have been. 
thereby induced to a forbearance in respect of their claims which they would 
not otherwise have exercised; and a fortiort will this be the case when the 
deed has been acted upon. The communication may be proved by the 
creditors by their having acted upon it or being party or privy to it. 

English cases relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 41 of 1931. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and: 
P. Satyanarayana Rao for Appellants. 

V. Govindarajachari and K. Krishnamoorthi for Respon-- 


dents. 

The judgment of the Court was delivered by 

The Officiating Chief Justice—The plaintiffs are the, 
appellants. They are the sons of one Subba Rao, brother of 
the first defendant. Defendants 2 to 7 and 10 are the sons. 
and grandsons of the first defendant, and they form members. 
of a joint Hindu family. Eighth defendant is the son-in-law 
of the first defendant. Ninth defendant is the trustee appointed. 
under the trust deed Ex. B dated 6th January, 1926, which 





* Appeal No. 168 of 1932. 15th August, 1938. 
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will be referred to presently, executed by defendants 1 to 8 in 
favour of the ninth defendant. 


The plaintiffs’ father and the first defendant effected a 
partition in 1903. Some properties were divided and some 
were kept joint. The joint properties were in the possession 
of the first defendant. The plaintiffs’ father died in 1912. 
After his death, the plaintiffs and the first defendant referred 
to arbitration various matters in dispute between them regard- 
ing the joint properties and mesne profits. Generally stated, 
the arbitrator was asked (see Ex. A) to divide the undivided 
properties, to settle the difference in drawings between the 
first defendant and the plaintiffs’ father and to adjust the 
differences which may be found payable by one party to the 
other by way of equalising the shares, etc. In dividing the 
properties the entire Lanka lands, as already arranged, were 
to be left to the first defendant, for which ten shares of the 
Imperial Bank were to be allotted to the share of the plaintiffs 
jointly. This was given effect to by the arbitrator and it was 
decided by him that the first defendant should pay to the 
plaintiffs jointly Rs. 2,700 with interest and to the second 
plaintiff Rs. 1,500 plus interest. The reference to arbitration, 
Ex. A was made on 29th September, 1919, and the award, Ex. G 
was passed on 13th June, 1926. The correctness of the sums 
due to the plaintiffs under the award isnot disputed. In the 
suit out of which this appeal arises the plaintiffs claim the 
amount awarded to them under Ex. Gtogether with mesne profits 
on the properties from 1918 to 1926. Plaintiffs 1 and 2 claim 
Rs. 3,224-10-11 and the second plaintiff claims Rs. 2,918-4-9. 


As stated already, on 6th January, 1926, a trust deed 
was executed by defendants 1 to 8 in favour of the ninth 
defendant. The eighth defendant had been carrying on trade 
in conjunction with the first defendant, his sons and grandsons. 
sand they had incurred debts, some jointly and some individually. 
Under the trust deed defendants 1 to 8 handed over all the 
immovable properties which they owned jointly and separately 
to the ninth defendant to discharge their debts. The trust 
deed after authorising the ninth defendant to determine the 
amounts due by defendants 1 and 8 jointly and individually 
to outsiders and to discharge the said two kinds of debts 
according to the respective circumstances, stated as follows: 
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“You are hereby further authorised to settle all the matters in dispute 
between the said Lakshminarasimha Rao Sowcar (first defendant) and others 
and Venduri Bapanayya (eighth defendant) and also to settle the accounts 
either after the discharge of debts jointly and severally due by them or after 
they had adjusted the matter with the creditors. Until-all these affairs are 
settled none of us shall raise objections to the authority and power hereby 
conveyed to you.” č 


* Demands to pay the money due to them under the award 
were made to the ninth defendant by the second plaintift’s 
mother and second plaintiff under Exs. DandJ dated 31st July, 
1926 and 8th August, 1926, respectively and by the first 
plaintiff- under Ex. C dated 14th April, 1927. The trustee, 
ninth defendant, did not reply to these notices; nor did he 
comply with the demands. .In the suit, claim is made against 
the defendants personally as well as against their family pro- 
perties, to direct the ninth defendant to pay the suit amount 
by sale of the trust properties, in Sch. A, and if he does not do 
so, to sell all or some of the trust properties in item 1 of the 
schedule to realise the suit.amount, and for costs. 

The learned Judge granted a decree to the plaintiffs for 
the suit amounts together with interest against the first defendant 
personally and against defendants 1 to 7 and 10 from their’ 
family properties and against the family properties of all these 
defendants remaining unsold in the hands of the ninth 
defendant. Decree was refused against defendants 8 and 9 
and their properties. 


In the appeal, a decree is claimed by the appellants 
personally against defendants’8 and 9 and against the trust 
property. The personal decree claimed was not seriously 
pressed. The substantial argument urged is that the trust 
property should have been first made liable for the payment of 
the plaintiffs’ debts. In this connection it is necessary to 
tention that one special aspect of the appellant’s argument is 
that Ex. III should be declared invalid as against them. 
Ex. IIL is asale-deed of item 5 of the suit property which, 
belonged to the first defendant and which was entrusted with 
the ninth defendant under the trust deéd along with the other 
properties. He sold this property to the eighth defendant for a 
sum of Rs. 14,500 on 12th May, 1917. 


The main argument urged in the appeal is that the 
trustee cannot. settle the accounts between the defendants 1 and 
Z until he has discharged all the debts due to others including 
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the debts due to the plaintiffs and that the said sale Ex. III to 
the eighth defendant is invalid. This is the subject-matter of 
issue 6. The learned Judge overruled this contention, as well as 
the contention that the sale deed is not supported by consider- 
‘ation. The question whether the sale in favour of the eighth 
‘defendant by the ninth defendant is invalid or not, forethe 
reasons alleged by the plaintiffs, will depend on a construction 
‘of the document, Ex. B, provided they are able to show that 


they can take advantage of it. In support of their case the- 


respondents did not rely so much on the terms of the document 
as on the general question whether in law the plaintiffs are 
entitled to take advantage of the trust deed af all alleging that 
it was never communicated to them. 


In the lower Court, it was also urged that the award was 
not binding on defendants 1 to 7. The learned Judge held 
that it was binding on them'and on their behalf this has not 
‘been disputed before us. 

The view of the learned Judge that the property in the 
trust deed is not liable for the suit debt was based on various 
grounds: (1) that these debts did not exist at the time of the 
trust deed as they came into existence only on the date of the 
award which was after the date of the trust deed; (2) that 
‘these debts being settled by adjustment between the parties did 
mot come under the description “sums due under the accounts” 
and therefore did not fall within the scope of the award; 
(3) that the suit claims were barred by time; (4) that defen- 
-dants 8 and 9 were not parties to the award; and (5) that 
‘the plaintiffs cannot take advantage of the trust deed because 
it was not communicated to them. As already stated, the last 
-ground was the only one which was seriously urged, in appeal 
‘by the learned Counsel for the respondents. It appears to us 
that the learned Counsel was. right in not ptessing the other 
grounds. There is no meaning in saying that these debts did 

“not exist at the time of the trust. It is true that the trust 
deed came into existence before the arbitrator made 
the award, but the reference to arbitration was long 
before the execution of the trust deed. That the trustee, 
ninth defendant, actively co-operated with the arbitrator in 
‘deciding what amount was due to ‘the plaintiffs from the first 
‘defendant, ‘appears to be clear from the evidence. ‘Though He 
did not settle the dispute bétweeri'the plaintiffs andthe first 
133 
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defendant, it was he who after examining the account books. 
sent the statement Ex. N for the information of the arbitrator. 
The Lanka lands which the first defendant got under the 
award were included in the trust deed as the property of the 
first defendant and though it was decided that these Lanka 
lamds should be allotted for the share of the first defendant 
before hand, in paragraph 7 of the award the arbitrator 
specifically states that according to the arrangements entered 
into between the parties the Lanka lands should be allotted to 
the share of the first defendant. It therefore came within the 
scope of the award. To say that before the award was passed 
the Lanka lands were allotted by mutual agreement to the first 
defendant and therefore did not come under the award is in 
the circumstances meaningless. Evidence shows that the ninth 
defendant agreed to sell this property to the Zamindar of 
Chellapalle (see Ex. K), and to assure the Zamindar of a 
complete title to the property the ninth defendant sent the 
fee and the stamps to the arbitrator andasked him to expedite 
the award. The suit debts due to the plaintiffs did already 
exist and what the award did was only to specify the exact 
amount after looking into the accounts and by mutual adjust- 
ments. To say therefore that these debts did not exist at the 
time of the trust is to assert an argument which is not con- 
vincing. Taking the evidence as a whole with reference to the 
arbitration, the award and the trust deed, we have no doubt. 
that the suit debts did exist at the time of the trust deed, the 
only question being whether under the trust deed these debts 
should be discharged before the property under Ex. III was. 
sold by the ninth defendant to the eighth defendant. If these 
debts were barred by limitation at the time of the award, how 
could the learned Judge give a decree against defendants 1 to7 
as per the award? It appears to us that amongst the grounds 
on which the lower Court’s decision is based the only one that 
requires examination is whether the plaintiffs can avail them- 
selves of the trust deed, and if they can, whether their debts. 
and the debts of the other creditors have got to be paid before 
the ‘ninth defendant could sell the property included in the 
trust deed to the eighth defendant. 


It is argued that the plaintiffs cannot avail themselves of 
the trust deed in this case because it was not communicated to 
them. In this connection the following well-known decisions. 
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and a few others not very material were brought to our notice, Naga- 
namely, Biron v. Mounti, Field v. Lord Donoughmore?, Nichol- pbu haman 


son v. Tutins, In re Babers Trusts4, Re Carr: Ex parte PEA 
Jacobs’, Doe v. Jonese, Ellis & Co. v. Crosst, Synnot V.  narasimha 
Simpsons and Johns v. James9.. We have read these decisions Rao. 


carefully. Itis not necessary to discuss them as the gist of Madhavan 


these decisions is succinctly stated in the well-known books of Offg. C.J, 
authority to which it will be advantageous to refer. The law 

applicable to the case has been thus succinctly stated in White 

and Tudors Leading Cases, 9th Edition, Volume II, at 

page 826: 

“Where, therefore, a legal transfer of property has been made to trustees, 
for payment of the debts of the owner, the creditors being neither parties nor 
privies thereto, the creditors do not thereby become cestui que trust, and the 
trustees are mere mandatories. Until the mandate has been acted upon the 
owner of the property, who alone stands towards the trustees in the relation 
of cestui que trust, can recall the money and authority at pleasure. It is an 
arrangement by the debtor for his own convenience only, and there is no 
privity between the agent and the creditors oe ae 

“Where, however, a trust in favour of creditors has been communicated 

to the creditors—a fact, it seems,’ which must be clearly proved it can no 
longer be revoked by the settlor, because the creditors, being aware of such a 
trust, might have been thereby induced toa forbearance in respect of their 
claims, which they would not otherwise have exercised; and a fortiori will 
this be the case when the deed has been acted upon. The communication may 
be proved by the creditors having executed the deed, by their having acted 
upon it, or being party or privy to it.” 
More or less to the same effect is the statement of the law in 
Halsbury, Vol. II, page 443, para. 606, and in Godefroi on 
Trusts, V Edition, pages 72 and 73. In the courseof a discus- 
sion on the question in Lewin on Trusts, 13th Edn. at page 
548, the following statement appears: 

“It is not necessary that the creditor, to entitle himself to the benefit of 
the deed, should execute it, but it will be sufficient if he assent to it or 
acquiesce in it, or act upon its provisions, and comply with itsterms. But 
the creditor must do s ome act to testify his acceptance of the deed, and not 
merely stand by and remain passive.” 

-It is thus clear that in order to enable the plaintiffs to take 
advantage of the trust deed and claim payment of the debts, 
since they were not actual parties to the trust deed they have to 
prove that the trust deed Ex. B was communicated to them in 


1. (1857) 24 Beav. 642: 53 E.R. 506. 2. (1841) 58 R.R. 253. 

3. (1855) 2 K. & J. 18: 69 E. R. 676. 4. (1870) L.R. 10 Eq. 554. s 
5. (1901) 85 L.T. 552. 

6. (1830) 10 B. & C. 459: 109 E.R. 521. 7. (1915) 2 K.B. 654. 

8. (1854) 101 R.R. 81. 9. (1878) 8 Ch. D. 744. 


Naga- 
bhushanam 
ao 


v. 
Lakshmi- 
narasimha 

Rao. 


‘Madhavan 
Nair, 
Ofig. C.J , 


‘1060 THE’ MADRAS LAW JOURNAL 'REFORTS. [1938 


the sense explained above; and to find out whether there ‘has 
been such communication, evidente ‘i in thé case e will have to be 
examined. : . ` 


Before examining the ende however, we will deal 
with the argument of the Advocate-General that it was not 
open to the contesting defendants to raise this question at all. 
The plaintiffs in their plaint distinctly claim to take advantage 
of the trust deed. They state at the end of para. 5, “And as 
defendants 1 to 10 disclosed to. the plaintiffs and others the 
execution of the said trust deed and assured the plaintiffs and 
other creditors from the very beginning that the debts due to 


‘the plaintiffs and others would be discharged by giving ‘effect 


to the said trust deed, the plaintiffs and other creditors have 
not taken any action against the Majeti people till now”. In 
spite of such explicit statement the contesting defendants did 
not say that the trust deed was not communicated to the plain- 
tiffs and so they cannot take advantage of it. ‘With reference 
to what is stated in para. 5 of the plaint; no doubt the 9th 
defendant in his written statement stated that it is highly 


‘improbable that he would have disclosed the contents of the 


trust deed to the plaintiffs or assured them of his discharging 
the debts due to them, as they were not in the position of cre- 
ditors on the date of the execution of the said deed of trust. 

This passage does not contain any denial of the communica- 
tion of the trust deed to the plaintiffs. What is very impor- 
-tant is that there is no issue on the question, whether the plain- 
tiffs are disentitled from claiming from the. trustee their. debts 
under the award as the trust deed was not communicated to 
them. In these circumstances there is a good deal of force in 
the contention of the learned Advocate-General that the lower 
Court should not hive made the want of communication of the 
trust deed to the plaintiffs one of the grounds for its decision. 

But this objection does not seem to. have been raised at’ the 
time when the evidence was adduced, for .we find, though the 
question whether the trust deed was communicated to the plain- 
tiffs has.not been directly put to the witnesses, a good deal of 
evidence has been adduced which has more ‘or less a direct 
bearing on the question. As the evidence. has been allowed to 
goin unchallenged, we have to deal with it and consider’ how 
far on the. evidence, such as it is, the nadine g: the ieataed 
Judge can ‘be supported. enh ae 
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It may be stated that there is no reliable evidence of direct 


communication to the plaintiffs of the creation. of the trust. to 
pay off the debts of the creditors. But there is ample evidence 
to show that it was well known amongst the creditors, includ- 
ing the plaintiffs, that a trust deed had been-executed and that 
the plaintiffs expected payment by the trustee of the debt ‘due 
to them from the first defendant. .The plaintiffs were not 
consulted; but the first plaintiff says that he had no objection 
for the trust and that he was asking defendants 1, 8 and 9, 
after the trust, to pay his debt. Although there isno evidence 
of direct consultation, we may well believe that the plaintiffs 
were informed, after the execution of the trust deed, that 
there was no fear with respect to the payment of their debts 
and that it would be paid by the ninth defendant. This is 
the gist of the evidence of P.W. 2 on this point. Evidence 
shows clearly that the ninth defendant was evincing consi- 
derable. interest in the passing of the award. The arbitrator, 
P.W. 3, says that the ninth defendant, before passing the 
award, told him that he would pay plaintiffs 1 and 2 on 
behalf of the first defendant soon after the passing of the 
award and that after the passing of the award he (ninth 
defendant) said that he had Rs. 2,700 with him, that he would 
issue a cheque and that the arbitrator might take it. This 
piece. of information was communicated to the maternal uncle 
of the second plaintiff but he refused to take it unless the 
whole amount mentioned in the award was given. The ninth 
defendant does not deny that he made the offer of Rs. 2,700, 
but he says that it was so done on account of the possession 
which he had of an ornament—kulikiturai—and that he did not 
offer to pay as a trustee. Why should the ninth defendant 
take any interest in the passing of the. award at all if it was 
not -contemplated that the debt of the plaintiffs under the 
-award should be paid by the trustee? He was only waiting 
‘for the passing of the award before he began the discharge of 
his duties under the trust.: The ninth defendant-trustee says 
that he consulted some lawyers in March or so of 1926 and 
that they told him that he’need not pay the debts as they were 
not in existence at the time of the execution of the trust deed. 
What was the need for consultation at all if it was not under- 
stood by. the persons concerned that the plaintiffs’ debt should 


be discharged by the trustee? Evidence shows that everybody 
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aae knew of the existence of the trust and of the object with which 
"Maro © the trust was created and that the plaintiffs expected—we think 


Lakhmi- tbey must have been given to understand—that their debt 
narasimha under the award would be discharged by the trustee. The 
Bae: trustee himself must have thought that he had to discharge the 
ee debt though the lawyers advised him to the contrary. In the 
Offg.C.J. course of his evidence the trustee says, “I had no authority to 
sell the properties of one of the parties to liquidate the private 
debts of the other party. I could sell either party’s separate 
properties for the joint debts irrespective of his share of that 
liability.” This was the way how he understood the signifi- 
cance of the trust deed. He did not pay, not because the trust 
deed was not communicated to the plaintiffs, but in his 
opinion under the trust deed he had no authority to pay the 
debts of the plaintiffs. Whether the opinion of the lawyers 
or his own opinion is right or wrong would of course depend 
upon the construction of the trust deed. Evidence shows that 
the plaintiffs acquiesced in the trust deed of which they must 
have been informed and they wanted that effect should be 
given to its terms. It is in this connection that it is important 
to notice that demands were made by the plaintiffs of the 
ninth defendant for payment of the trust immediately after 
its creation (see Exs. D and J). The award is dated 13th 
June, 1926, and the notice of the second plaintiff, Ex. D, was 
sent to the ninth defendant on 31st July, 1926, and he was 
addressed as the trustee of the estate property. This was fol- 
lowed by Ex. J on 8th August, 1926. It is significant that to 
none of these notices did the ninth defendant send a reply 
though immediate payment was requested. It is clear that 
they would not have sent these notices to the ninth defendant 
unless they had been made to understand that they could take 
advantage of the trust deed and as soon as their debts were 
ascertained by the award they issued their demands. They 
had no objections to the trust. In fact they acquiesced in it;- 
what they wanted was that their debt should be paid by the 
trustee; and the trustee does not send a single word in reply. 
He might well have said if his case was true that the plaintiffs 
could not avail themselves of the trust deed because they were 
not parties to it and the existence of the trust deed was not 
communicated to them. This he did not do. Evidence goes 


further. Apart from the particular suit debt in question under 
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the award, the first plaintiff was amongst the biggest creditors. 
The ninth defendant says, “Apart from the Imperial Bank 
first plaintiff was the biggest creditor.” What is important 
to notice is that it appears that in discharge of the obligation 
under the trust the first plaintiff was paid Rs. 33,000 under the 
trust by 24th January, 1926. Three days after, a trust of 
Rs. 10,000 was discharged and the Rajapet factory was also 
sold to the first plaintiff. All these took place in pursuance of 
the trust deed. We are well convinced that the trust deed was 
acted upon between the trustee and these creditors and if that 
is so there can be no question of the direct communication of 
the trust. Reading the evidence as a whole we are firmly of 
the opinion that the creditors of the first and the eighth defen- 
dants knew of the execution of the trust, that the plaintiffs 
must have been given to understand that they would be paid 
their suit debt by the trustee, that it was why theninth defen- 
-dant took such an interest in the passing of the award, and that 
was also why he did not reply to the notices of the plaintiff. 
We are also further convinced that in various particulars so 
far as the plaintiffs were concerned the trust was performed. 
In these circumstances we think the trust deed was communi- 
cated to the plaintiffs in the sense explained in the extract 
quoted above. It therefore follows that the plaintiffs can avail 
themselves of the trust deed and ask the trustee to pay'their 
-debts first if the terms of the trust deed authorise them to 
make such a request. 


We have already quoted the particular term of the trust 
-deed under which the trustee is ‘authorised to settle the 
matters in dispute between the said Lakshminarasimha Rao 
Sowcar and others and Yenduri Bapanayya and also to settle 
the accounts either after the discharge of debts jointly and 
severally due by them or after they had adjusted the matter 
with the creditors.” It is clear from this that the power 
to settle the matters in dispute between the first defendant and 
-others and the eighth defendant would arise only “after the 
‘discharge of the debts jointly and severally due by them or 
after they had adjusted the matters with the creditors.” The 
suit debt is a debt due by the first defendant. It follows from 
the term of the trust deed that itis only after the settlement 
-f these debts that the trustee has authority to settle the dis- 
pute between the first defendant and the eighth defendant. It 
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was in settlement of the dispute between the first defendant 
and the eighth defendant that Ex. III was executed by the 
trustee in favour of the eighth defendant. According to the 
trust deed he could execute this document only after the plain- 
tiff’s claim has been settled. The trustee’s understanding of 
the*document which he gave expression to in his evidence is. 
erroneous; and it was not seriously argued by the respondents’ 
learned counsel that under the terms of the trust deed, if the 
trust deed can be availed of by the plaintiffs, the plaintiffs have 
no right to ask for a discharge of the debts before the settle- 
ment of the disputes between the first defendant and the eighth 
defendant. In these circumstances we would hold that so far 
as the plaintiffs’ claim is concerned they are entitled to say 
that Ex. III, inasmuch as it was executed before the discharge 
of their debts, is-invalid against them and would not be binding 
on them. The declaration asked for by the plaintiffs should be 
granted. But it is stated by the Advocate-General that if the 
debts of the appellants can be paid from out of the other pro- 
perties of defendants 1 to 10 against which they have got a 
decree they do not desire to give effect to the declaration that 
Ex. III is invalid. We would therefore add to the decree 
given in favour of the plaintiffs by the lower Court that the 
plaintiffs in order to realise their debts remaining unpaid after 
proceeding against the properties mentioned in the lower 
Court’s decree can proceed against the Ex. III properties; but 
if their debts have been otherwise realised by proceeding 
against the other properties then no action should be taken by 
them against Ex. III properties. For the above reasons the 
lower Court’s decree will be modified in the manner indicated 
above. The appellants are entitled to their costs of this appeal 
and also to their costs in the Court below. 

The case having been set down for being spoken to this. 
day, the Court made the following 


Orper.—There will be no order as to costs against the 
ninth respondent. The- memorandum of objections is dis- 
missed. No costs. 


B. V. V. EE —— Decree modified. 
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IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 


Navanithammal .. Appellant* (1st Accused, 
' Prisoner). 


Evidence Act (I of 1872), S. 24—Relevancy of confession—Judge if need 
find specifically— Admission of confession—Procedure at the criminal trtul. 


S. 24 of the Evidence Act is a rule of exclusion because it declares that a 
confession made by an accused person in certain circumstances is irrelevant 
in a criminal proceeding. Itis not necessary that there should be a decision 
in so many words that a confession is not irrelevant under S. 24 of the Evi- 
dence Act. In every case in which a confession is admitted in evidence in a 
criminal proceeding, the fact that evidence of the confession is admitted is 
sufficient to make the evidence confession. It is openno doubt to the defence 
to object to the evidence of confession going in on the ground that it is 
excluded by S. 24 of the Evidence Aét. But till such objection is raised there 
is no necessity for the Court to pronounce any formal decision on the ques- 
tion of the relevancy of the confession, The actual admission of the evidence 
during the trial is sufficient for the purpose. 


Appeal against the order of the Court of Session of the 
North Arcot Division at Vellore in C. C. No.23 of 1937 dated 
the 28th July, 1937. 


K. S. Jayarama Aiyar and C. K. Venkatanarasimhan 
for Appellant. 


K. Venkataraghavachari for The Public Prosecutor 
(V. L. Ethiraj) on behalf of the Crown. 


The Court delivered the following 


JupemMent.—The appellant has been convicted of robbery 
and causing grievous hurt in the course of the commission of 
the robbery and sentenced to undergo rigorous imprisonment 
for seven years under Ss. 392 and 397, Indian Penal Code. 
She was charged along with her husband with those offences, 
but the husband was acquitted by the Sessions Judge after a 
trial with the aid of a jury. It cannot be argued in this case 
that there was not enough evidence which if believed would 
not support the verdict of the jury. The case for the prosecu- 
tion briefly was that P.W. 2 a little girl of six years who used 
to go to the appellant’s house for drinking water during the 
school interval went to the appellant’s house on the 8th of April, 
1937, along with some of her school mates, that she remained 
behind for the purpose of answering calls of nature, and that 
she never returned to the house even that night. Search was 





:*Cri. Appeal No. 423 of 1937. 4th May, 1938. 
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made for the girl and she was finally found in a room in the 
appellant’s house in a nearly strangled condition with a coir 
rope round her neck and all her jewels were found missing. 
The jewels were soon afterwards produced -by the appellant 
before the police from an almirah in a room in her house. 
There was also a confession recorded by the Tahsildar Magis- 
trate on the 12th of April, in which the appellant admitted 
having pushed the girl down, taken off her jewels and finally 
tied the rope round her neck tightly and dragged the child to 
the room in which she was ultimately found. It has been 
argued on behalf of the appellant that the learned Sessions 
Judge instead of deciding himself whether the confession made 
by the appellant before the Tahsildar Magistrate was induced 
by any threat or promise, left it to the jury to decide whether 
the confession was voluntary and also that the Sessions Judge 
omitted to direct the jury that it was for the jury to decide 
whether the confession was a true confession. I am of opinion 
that there is not much substance in these contentions. No 
doubt there is in more than one place in the charge a direction 
to the jury to consider whether the confession was voluntary 
and indeed to decide whether itis’ voluntary, but this does 
not mean that the learned Judge did not come to a decision 
himself on the point before he admitted the confession in evi- 
dence. The confession was one which is recorded by the 
Magistrate authorised to record confessions according to law 
and in such a case prima facie the confession would be admis- 
sible and the recorded confession as well as the oral evidence 
of the Magistrate who recorded it must have been admitted 
because the learned Judge thought there was nothing to pre- 
vent their being admitted. S. 24 of the Evidence Act isa rule 
of exclusion because it declares that a confession made by an 
accused person in certain circumstances is irrelevant in a cri- 
minal proceeding. It is not necessary that there should be a 
decision in so many words that a confession is not irrelevant 
under S. 24 of the Evidence Act. In every case in which a 
confession is admitted in evidence in a criminal proceeding, 
the fact that evidence of the confession is admitted is sufficient 
to make the confession evidence. It is open no doubt to the 
defence to object to the evidence of confession going in on the 
ground that itis excluded by S. 24 of the Evidence Act. But 


till such objection is raised there is no necessity for the Court 
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to pronounce any formal decision on the question of relevancy 
of the confession. The actual admission of the evidence during 


the trial is sufficient for the purpose. It cannot therefore be. 


said in this case that there had beena failure on the part of the 
learned Judge to perform his duty in the matter of admission 
of the evidence of confession. Then again his leaving it to the 
jury to decide whether the confession is voluntary is certainly 
a point regarding which the appellant cannot complain with any 
reason, because it gives only a further opportunity given for 
the appellant to escape from the consequences of the confession. 
Though the learned Judge was not right in leaving this matter 
to the decision of the jury yet his leaving it to the jury to 
decide cannot be regarded as a misdirection which could have 
possibly prejudiced the appellant. As regards the other point, 
the learned Judge has asked the jury to decide whether the 
confession may be accepted as a true one, and this is a sufficient 
compliance with his duty to direct the jury to decide whether 
the confession admitted by him is a true confession or not. 


The next argument urged on behalf of the appellant is 
that there was no proper direction at the end of the charge as 
to whether the hurt caused to the victim by the appellant was 
caused for the purpose of committing robbery or, as the section 
has it, “for that end.” This in my opinion is not a reasonable 
criticism of the charge, for at the end of the charge the learned 
Judge has said that it was necessary for the jury to consider 
whether the violence was resorted to with a view to rob the 
girl of her jewels. This in my opinion is sufficient compliance 
with the law as regards the charge to the jury in respect of the 
ingredients of the offence charged. Going through the charge 
as a whole I see no reason to suppose that it was not on the 
whole fair and sufficient. There were one or two important 
discrepancies in the evidence, but these have been touched upon 
and it was open to the jury to accept the explanations put for- 
‘ward on behalf of the prosecution for the discrepancies. This 
is certainly not a case in which it can be said that there was no 
sufficient evidence for a conviction and the sentence imposed 
on the appellant is the minimum prescribed under S. 397, 
Indian Penal Code. The appeal is therefore dismissed. 


B. V. V. —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 


PRESENT :—MR. JUSTICE VARADACHARIAR AND Mr. JUSTICE 
ABDUR RAHMAN. le 


Perianna Goundan ©.. Petitioner* (8th Respon- 
dent in Appeal No. 152 
of 1934 on the file of the 
High Court—9th Defen- 
dant in O.S. No. 9 of 
1934 on the file of the 

v. Sub-Court, Coimbatore) 

Sellappa Goundan and others .. Respondents (Appellant 
and Respondents Nos. I 
to 7 in Appeal No. 152 
of 1934 on the file of the 
High Couri—Plaintiff 
and Defendants Nos. 2 
to 8 in O.S. No. 9 of 
1934 on the file of the 
Sub-Court,C oimbatore) i 


Ferianna 

Goundan Madras Agriculturist Relief Act (IV of 1938)—Suit on mortgage— 
Sellappa Mortgaged properties sold in execution of money decree—Purchaser defen- 

Goundan. dant to mortgage suti—If can claim benefit of the Act as an agriculturtst—’ 


Purchase in 1933—If liability existing in 1932—Limit of relief if to be ‘confined’ 
to the proportion of properties in his hands. 


A suit was filed for recovery of money due under a mortgage deed dated. 
27th July, 1929, executed by first defendant in favour of the plaintiff. In exe- 
cution of a money decree obtained ‘against the mortgagor, the eighth defen- 
dant purchased the equity of redemption in a portion of the hypotheca in 1930- 
and sold the same to ninth defendant in 1933. The plaintiff claimed to 
bring to sale the properties purchased by ninth defendant as part of his mort- 
gage security. It was found that the mortgage was true and supported by 
consideration and a decree was passed for full amount due thereunder. Ninth 
defendant is an agriculturist within the meaning of Madras Act IV of 1938. 
The question is if this liability is a debt within the meaning of $. 3 (3) of the 
Act. 


Held, the definition cannot be restricted to cases where a person is.» 
personally liable. The word “due” does not necessarily imply that it must be 
recoverable by imprisonment of the debtor. 


Cl. (3) is wide enough to cover every person who is in any manner 
liable, either because he is personally liable or because he is liable on account” 
of the possession of property and takes in his heirs, legal representatives or 
assigns. 








*C.M.P. No. 4192 of 1938 in 20th October, 1938. 
Appeal No. 152 of 1934. 
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: , As for the contention that liability of petitioner was not one falling 
within S. .8 as he purchased only in 1933 and his liability was not one subsist- 
ing prior to lst October, 1932, 
. Held, his liability is traceable to the original mortgage and his purchase 
was not'the basis of any new liability., , d 
Held also, that the liability cannot be limited to the extent of the 
„properties attributable to the property in the possession of the petitioner. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to scale down the debt forming 
the subject-matter of O.S. No. 9 of 1934 on the file of the 
‘Court of the Subordinate Judge of Coimbatore (Appeal No. 
152 of 1934 on the file of the High Court) under the provi- 
sions of the Madras Act IV of 1938. 

K. V. Ramachandra Aiyar for Petitioner. 
N. Somasundaram for Respondents. 
‘The judgment of the Court was delivered by 


Varadachariar, J.—This is an application filed by the 
ninth defendant in the Court below (eighth respondent here) 
‘for relief under Madras Act IV of 1938. 

The suit out of which the appeal arose was instituted for 
the recovery of money due under a mortgage deed dated 27th 
July, 1929, executed by the first defendant in favour of the 
plaintiff. In execution of a money decree obtained against 
the mortgagor, the eighth defendant purchased the equity of 
redemption in a portion of the hypotheca in 1930 and he sold 
the same to the ninth defendant on lith August, 1933. The 
plaintiff claimed to bring to sale the properties purchased by 
the ninth defendant as part of the mortgage security. The 
minth defendant in turn contended that the mortgage in 
favour of the plaintiff was nominal and not supported by 
consideration. The lower Court substantially upheld this 
‘contention of the ninth defendant and gave a decree in the 
plaintiff’s favour for a small amount. On appeal by the plain- 
tiff, we reversed the decree of the lower Court and held that 
` the mortgage was true and fully supported by consideration 
cand that the plaintiff was entitled to- a decree for almost the 
full amount due under the mortgage deed. As the ninth 
defendant. stated that he was applying for relief under Madras 
Act IV of 1938; we allowed the matter to lie over and the 
question has now been argued before us. 

‘ It-has not been‘dénied by the plaintiff that the ninth defen- 
dant is an‘agriculttirist within the meaning of the Act nor has 
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it been denied that the mortgagor is an agriculturist. The only 
ground on which the petitioner’s right to relief under the Act 
is challenged is that the liability of the petitioner is not a 
‘debt’ within the meaning of S. 3(3) of the Act. The learned 
Counsel for the petitioner contends that this definition should 
be tinderstood as limited to cases where a person is personally 
liable. We are unable to read the definition in this limited 
sense. There are no words in the definition clause justifying 
any such restriction; the clause speaks of ‘any liability’ and the 
word ‘due’ does not necessarily imply that it must be recover- 
able by imprisonment of the debtor. The inappropriateness of 
restricting it in the sense contended for will be realised when 
it is remembered that even by the time this Act was contem-. 
plated imprisonment for debt has, to a great extent, been 
abolished by Act XXI of 1936. It could not therefore have 
been the intention of the Legislature to limit the relief under 
the Act to cases where a person was personally liable. Its 
avowed purpose was to enableagriculturists to retain their pro- 
perty and prevent such property passing into the hands of 
creditors or execution purchasers. 


Again, according to the contention of the plaintiff's. 
learned Counsel, it will only be the person who actually con- 
tracts the debt that will be entitled to claim relief under the 
Act and not his heir at law or legal representative because the 
latter will ordinarily be under no personal liability. Similarly,. 
in the case of joint families, relief under the Act will have to 
be limited only to the actual borrower or to those special cases. 
in which other members of the family might on special grounds. 
have become personally liable. But the provisions of the Act 
relating to joint families clearly indicate that even members. 
who are under no personal liability are entitled to invoke the 
protection of the Act for the preservation of the property of 
the family. It was next pointed out that while clause (5) 
which defines ‘creditor’ takes care to include his heirs, legal ° 
representatives and assigns, there is no corresponding defini- 
tion in the case of a ‘debtor’. This omission is obviously due 
to the fact that the reference to liability in clause (3) is wide- 
enough to cover every person who isin any manner liable,. 
either because he is personally liable or because he is liable on 
account of the possession of property. There was no necessity 
to refer to any heir, legal representative or assign except im 
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cases in which such person was liable within the meaning of 
cl. (3). 


It was next contended that the liability of the petitioner 
was not one falling within S. 8of the Act, because he 
purchased the property only in 1933 and his liability was not 
therefore one subsisting prior to Ist of October, 1932. This 
proceeds upon a misapprehension of the nature of the peti- 
tioner’s liability. His liability is traceable to the original 
mortgage and his purchase was‘ not the basis of any new 
liability. The liability that is now sought to be enforced 1s 
the liability arising out of the mortgage in 1929. The case 
therefore falls under S. 8. 


It was finally contended that relief -under the Act 
should be limited to the extent of the proportion attributable 
to the property in the possession of the petitioner and that 
the plaintiff must be at liberty to recover his full claim against 
the properties in the hands of the mortgagors. We do not 
think we can accede to this contention either. The relief 
under S. 8"is not confined to the applicant. The applicant 
has only to move the Court and bring certain facts to its notice 
and the quantum of relief is indicated by S. 8. Difficult ques- 
tions may arise where some of the persons liable are agricul- 
turists and some are not. One such case has been specifically 
dealt with in S. 14 of the Act. The principle to be applied in 
cases not so specifically dealt with need not be discussed in the 
present case because it has not been ‘suggested that the other 
persons liable here are not agriculturists. 


We accordingly hold that the debt must be scaled down in 
the manner indicated in S. 8. It is agreed that on this basis 
the amount due to the plaintiff will be Rs. 3,300 on 1st October, 
1937. To this will be added interest at 6% per cent. per annum 
as per the directions in our judgment. The plaintiff will also 

* be entitled to his costs as directed in the judgment in the main 
appeal. The appropriate figures calculated on the above basis 
will be inserted in the decree to be passed in the appeal. 


S. V. V. EN Petition allowed 
and debt scaled down. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. JUSTICE GENTLE. 


The Official Trustee of Madras .. Petitioner* ‘ 
ark V. ’ y 4 ‘ 
Nawab C. Abdul Hakim Sahib 

and Bahadur . «. Respondent. 


Indian Lunacy Act (IV of 1912), Ss. 47, 48 and 61—Madras Original Side 
Rules, O. 33, r. 2—O ficial Trustee appointed to manage lunatics properties— 
Application by him regarding taking of custody of Government securities 
standing in the name of the lunatic and his father—A pplication not ultra vires 
the provisions of the Act—Suit not necessary considering the question 
involved. 


The use of the word ‘petition’ in S. 48 of the Lunacy Act is used in contra- 
distinction to a ‘suit? and-indicates that matters properly the subject of the 
provisions of S. 48 can be brought before the Court by a proceeding other 
than a suit. The provisions of O. 33 of the Original Side Rules supply the 
machinery to carry into effect the provisions of Chapter IV of the Lunacy 
Act as provided by S. 61 thereof. 


Where the Official Trustee of Madras was appointed manager of a 
lunatic’s properties with all powers given to him under S.47 of the Indian 
Lunacy Act and the Official Trustee presented an application to Court for 
handing over to him from the father of the lunatic certain Government 
securities standing in the name of both the lunatic and his father and in the 
custody of the latter, and to put him in possession of some other properties 
belonging to the lunatic, 


Held, on the objection that the Official Trustee should have come by an 
originating petition or a suit regarding the subject-matter and not by an 
application as he did, that (1) the Court having been seized of the matter 
regarding the lunatic and his estate by means of an original petition under 
which it was found that the person was of unsound mind and incapable of 
managing himself and his affairs, it would be unnecessary that any further 
proceedings arising in respect of the matter should have to be prosecuted by 
means of another original. petition: The petition indicated by S. 48 of the 
Indian Lunacy Act is an ‘application before the Court which is authorised by 
0. 33, r.2 of the Original Side Rules and which is in conformity with S. 48 and 
is not ultra vires of the provisions of the Lunacy Act; (2) that the quéstions 
whether the father of the-lunatic had intended to pass the properties in ques- 
tion to the lunatic and whether he had any beneficial interest in them; did not 
involve any complicated question. of title, and investigations regarding them 
were not likely to be lengthy or complex. Hence the’ objection that a suit 
alone would lie was unsustainable as S. 48 gave the Court jurisdiction to 
entertain by means of proceedings which were before it, the matters which 
happened to be the subject of the present application. : 


C. Srinivasachari for Petitioner. 





* O. P. No, 295 of 1936. 18th October, 1937. 
Application No. 2115 of 1937. 
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S. Duraiswami Aiyar, Srinivasaraghavan and Tyagarajan 
for Respondent. 


The Court delivered the following 


JupGmentT.—By order dated 30th April, 1937, in O. P. 
No. 295 of 1936, C, Abdul Salam Sahib was adjudicated a 
person of unsound mind and incapable of managing his own 
affairs, and the Official Trustee of Madras was appointed the 
manager of the abovenamed lunatic’s properties with all powers 
provided under S. 47 of the Indian Lunacy Act, 1912. Inthe 
present application, the Official Trustee of Madras as such 
manager prays for an order against the respondent (who is the 
father of the lunatic). 


(1) To hand over tothe applicant Government securities 
of the face value of Rs, 1,50,000 standing in the name of the 
lunatic and in the respondent’s custody; 


(2) To put the Official Trustee of Madras in possession 
of the Sathgur estate belonging to the lunatic. 


Since issuing this application, the applicant has ascertained 
that the Government securities in fact are in the joint names 
of the lunatic and the respondent who so transferred them 
about the year 1925. The sale deed of the Sathgur estate is 
in the sole name of the lunatic. These properties, movable 
and immovable, are in the possession of the respondent. The 
applicant bases his claim for the order which he prays upon 
the grounds that the respondent has made valid and completed 
gifts of these properties to the lunatic with the avowed object 
of benefiting him. In his counter-affidavit filed on 30th September, 
1937, the respondent admits that the Government securities 
stand in the joint names of himself and the lunatic and alleges 
that they were purchased with his own monies and have been 
in his own possession throughout on his own behalf and in his 
‘own right. He says further that the Sathgur estate was 
purchased by him with his own monies and the sale deed was 
taken in the name of the lunatic without any intention to confer 
any benefit on him, and the respondent has never parted with 
possession of either of these two properties. He contends there 
has been no valid and completed gift according to Mohammadan 
law and no right has passed to the lunatic in respect of either 
of these properties. 

135 


Official 
Trustee of 
Madras 
v. 
Abdul 
Hakim 
Sahib. 


Official 
Trustee of 
Madras 
o Ue, 
Abdul 
Hakim 
Sahib. 


1074 THE MADRAS LAW JÖURNAL REPORTS, [1938 


` The application was issued under S. 47 of the Indian 
Lunacy Act. The applicant has stated that this is an error and 
that it should be under S. 48 of the same Act, and I propose 
to allow the applicant to amend the application by substituting 
the latter in place of the former section. 


"Mr. S. Doraiswami Aiyar, learned Counsel on behalf of 
the respondent, raises two preliminary objections to this 
application. That (1) proceedings of this nature should be by 
a petition and not by an application; and (2) the claim made 
by the applicant cannot be entertained or established either by 
an application or by a petition, and should be by way of a suit. 

The objection is made on the ground that S. 48 of the 
Lunacy Act does not contemplate claims of the nature now 
made and is restricted to matters arising in connection with 
the estate of the lunatic which estate is in possession of a 
manager or is ascertained, and does not include a proceeding 
in which it is sought to establish that property or properties in 
the possession of other persons form part of the estate of the 
lunatic, namely, that in respect of a matter in which the title 
of the lunatic to property is in issue. 

The relevant sections of the Lunacy Act so far as this 
application is concerned, are contained in Chapter 1V of that 
Act, which chapter includes Ss. 37 to 61 inclusive. 


S. 37,—The Courts having jurisdiction under this chapter 
shall be the High Courts of Judicature at Fort William, 
Madras and Bombay. 


S. 38.—(1) The Court may upon application by order 
direct an inquisition whether a person subject to the jurisdic- 
tion of the Court who is alleged to be lunatic, is of unsound 
mind and incapable of managing himself and his affairs. 

(2) Such order may also contain directions for inquiries 
concerning the nature of the property belonging to the alleged 
lunatic, the persons who are his relatives, the time during’ 
which he has been of unsound mind, or such other matters as 
to the Court may seem proper. 


S.47.—The Court, on the appointment of a manager of 
the estate of a lunatic, may direct by theorder of appointment, 
or by any subsequent order, that such manager shall have such 
powers for the management of the estate as to the Court may, 
seem necessary and proper, reference being had to the nature 
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of the property, whether movable or immovable, of which 
the estate may consist: 

- Provided that no manager so appointed shall without the 
permission of the Court—(a) mortgage, charge or transfer by 
sale, gift, exchange or otherwise, any immovable property of 
the lunatic; or (b) lease any pach property fora term exceeding 
five years. 

Such permission may be granted subject to any condition 
or restriction which the Court thinks fit to impose. 

S.48.—The Court may, on application made to it by 
petition concerning any matter whatsoever connected with the 
lunatic or his estate, make such order, subject to the provisions 
of this chapter, respecting the application, as in the circum- 
stances it thinks fit. 

S. 61.—The Court may, from time to time, make rules for 
the purpose of carrying into effect the provisions of this 
chapter in matters of lunacy. 
~ In regard to the first objection, namely, that the proceedings 
should not be by an application but by means of a petition, the 
High Court of Madras having jurisdiction under the Lunacy 
Act pursuant to S. 37 have made rules as provided by S. 61 
of the Act in order to carry into effect the provisions of 
Chapter IV of the statute, and O. 33 of the Original Side 
Rules are the rules made by this Court. The rules which are 
material for the matter before me are: 

R. 1,—Every application under S. 38 of the Act shall be 
made to the Court by a verified petition stating . . . . 

: . . . (@) the nature of the lunatic’s property and ihe 
income thereof. 

R. 2,—All other applications under the Act and all appli- 
cations in pending matters shall be by Master’s summons in all 
cases of procedure or ministerial acts and by Judge’s summons 
. in other cases. 

S. 38 of the Act is that by which an inquisition ia the 
state of a person’s mind is held. 


There is no definition of a ‘petition’ either in the Civil 
Procedure Code or‘in the General Clauses Act. O. 1, r. 4 (9), 


of the Original Side Rules defines an ‘Original Petition” as 
meaning l 


“A petition tothe Court whereby any proceeding, other than a suit, or 
appeal, or a proceeding i in execution of a decree or order, i is instituted i in, the 
Court.” 
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And it is such a petition which O. 33, r. 1 contemplates. 
An application is a petition inasmuch as it prays the Court 
to grant relief prayed therein. The use of the word ‘petition’ 
in S. 48 of the Lunacy Act is used in contradistinction to a 
‘suit? and indicates that matters properly the subject of the 
provisions of S. 48 can be brought before the Court by a pro- 
ceeding other than a suit. The provisions of O. 33 of 
the Original Side Rules supply the machinery to carry into 
effect the provisions of Chapter 1V of the Lunacy Act as pro- 
vided by S. 61 thereof. The Court having been seized of the 
matter regarding the lunatic and his estate by means of an 
Original Petition under which it is found that the person is of 
unsound mind and incapable of managing himself and hisaffairs, 
it is in my view unnecessary that any further proceedings aris- 


ing in respect of the matter should have to be prosecuted by . 


means of another original petition. The petition indicated in 
S. 48 is the application now before the Court which is autho- 


rised by _ O., 33, r, 2, which order, as I: have said, is pres-' 


cribed by S. 48 and is in conformity with it and is not ultra 
vires of the provisions of the Lunacy Act. This objection is 
not one of substance but of form only, and if I had come to a 
contrary conclusion, I should have allowed the applicant to 
convert the present application into an Original Petition. In 
my view, the first objection fails. 


In regard to the second objection, namely, that the relief 
now sought should not be the subject of an application but 
should be by way of a suit. The language of S. 48 is not 
mandatory but permissive. By the use of ihe word ‘may’ a 
discretion is given to the Court to make an order under that 
section. The words ‘concerning any matter whatsoever con- 
nected with the lunatic or his estate’ are very wide, and indeed 
it is difficult to imagine a wider expression. It is contended 
that this section does not empower a Court by the proceedings 
mentioned therein to decide such a question’ as arises in the 
present application, namely, whether the properties referred to 
in the application form part of the estate of the lunatic, but 
confers jurisdiction upon a Court orily in regard to properties 
which unquestionably are part of the lunatic’s estate. S. 47 of 
the Act confers upon the Court power to direct, either by the 
order of the appointment of the manager of the estate or by 
any subsequent order such powers for management of the 
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estate as the Court may consider necessary and proper. The 
proviso makes it clear that the manager may not, without the 
permission of the Court, mortgage, charge or transfer by sale, 
gift, exchange or otherwise, any immovable property of the 
lunatic or lease any of such property for a term longer than 
five years. This section deals with the estate of the lunatic 
which is in possession and therefore with such properties as 
are ascertained. The provisions of S. 48 are in addition to 
those contained in S. 47, an argument on behalf of the respon- 
dent that the Court has no jurisdiction to grant the relief 
sought was based upon the analogy of the methods by which a 
guardian of a minor under the Guardians and Wards Act seeks 
the assistance of the Court in regard to the minor’s estate, and 
it was pointed out that such a guardian cannot obtain posses- 
sion of or recover the property of the minor by means of an 
application or petition and that he must file a suit for such a 
relief. The grounds upon which a guardian appointed under 
the Guardians and Wards Act may make an application to the 
Court are contained in S. 33 (1) of that Act, which section 
provides that he may apply by petition to the Court, which 
appointed or declared him, for its opinion, advice or direction 
on any present question respecting the management or adminis- 
tration of the property of the ward. The jurisdiction given to 
the Court under that section is clearly defined and is very 
limited, and the Court is unable to grant any relief other than 
giving its opinion, advice or direction. The wording of this 
section is entirely different from the wording of S. 48 of the 
Lunacy Act. In matters regarding the guardianship of a 
minor, such as obtaining possession of property of the minor, 
in the hands of a third party, must therefore be the subject of 
a suit. There is no provision in the Guardians and Wards Act 
comparable to that contained in S. 48 of the Lunacy Act. In 
my view, no support of the contention on behalf of the respon- 
‘dent is obtained by reference to the Guardians and Wards Act. 


Mr. Doraiswami Aiyar conceded that under S. 7 of the 
Presidency Towns Insolvency Act, 1909, the Court has juris- 
diction to decide in the insolvency proceedings all questions and 
matters which arise in the insolvency including the right or title 
to the property of the insolvent in the hands of third parties. 
The relevant wording of S. 7 is as follows :— 


- “Subject to the provisions of this Act, the Court shall have full power to 
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i Official decide all questions of priority and all other questions whatsoever, whether 
Trustee of of law or fact which may arise in any case of insolvency.” 


Madras 

ati p , Questions of priority do not arise in regard to lunatics and 
Hakim their estates as it does in the case of insolvents and insolvencies, 
Sahib. and the words of S, 7, in regard to priority can be ignored. 


The words which follow “all other questions whatsoever, 
whether of Jaw or fact,” in my view, have the same meaning, 
in substance, as the words in S. 48 of the Lunacy Act “any 
matter whatsoever.” The words in the former section 
“whether of law or fact” do not give any extended meaning 
tothe words “all other questions whatsoever,” which words 
would mean the same, if reference to law and fact were 
omitted. l 

In. further support of the contention of the learned 
advocate on behalf of the respondent, Nitamburree Chowdh- 
rain v, Shushee Mookhee Chowdhrain\ was cited which is a 
case decided under the repealed Act XXXV of 1858. In that 
case, it was held thata Court having decided that a property 
formed part of theestate of a lunatic, it had no power to order 
that the Collector should take possession, although it is 
provided under S. 9 of this Act that in certain circumstances 
(wbich existed in the above case) the Court of Wards were 
authorised to take charge of the estate. In my view, this case 
is not in point here. In the above repealed Act, there is no 
section containing comparable provisions to those in S. 48 of 
the Lunacy Act. Whilst. it is provided in S. 48 of the Lunacy, 
Act, that the making of an order thereunder is subject to the 
provisions of Chapter IV, I see no provision in this chapter 
which prevents the subject of this application being dealt with 
in the way which is sought by the applicant now. In my view, 
S.48 of the Lunacy Act gives to the Court jurisdiction to 
entertain by means of proceedings which are now before it the 
matters which are the subject of the present application. The 
intention of the Legislature, as in the case of insolvencies, is 
to provide a summary procedure in regard to matters concern- 
ing lunatics and their estates. 

As pointed out above, this section is not mandatory but is 
permissive as is also the case in regard to S. 7 of the Presi- 
dency Towns Insolvency Act. The Court should refer the 
parties'to a suit in cases which it considers likely to be complex 
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or lengthy or properly matters which should be voiced by way 
of a suit and which cannot conveniently be dealt with by the 
summary procedure indicated in S. 48 of the Lunacy Act. In 
the present application, it is admitted by the respondent that the 
Government securities are in the joint names of the lunatic 
and himself and that the saledeed of the immovable propetty 
is in the name of the lunatic. It is common ground that these 
properties were purchased out of the respondent’s monies and 
are now in his possession. The matters for decision are 
whether the respondent intended in respect of either of the 
properties to pass and has passed any beneficial interest in 
these properties to the lunatic. These questions do not involve 
any complicated questions of title and the investigation is not 
likely to be lengthy or complex. In my opinion, therefore, they 
are matters which can conveniently and properly be tried by 
the method adopted by the applicant. If I had come to the 
conclusion that summary procedure was not an appropriate 
method to deal with the questions arising in the application, 1 
should, without hesitation, have referred the parties to a suit. 
In my view, the second preliminary objection fails. 


As the matters before me cannot be disposed of by affida- 


vit, I direct the application to be posted in the evidence list 
in accordance with the established practice. 


The parties before me agree there shall be mutual dis- 
covery by affidavit of documents in three weeks from to-day 
and inspection one week thereafter. 


K. C. —— Application allowed. 


[Enp or Vor. Il] 
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purchase property—Right of suit to reco- 
ver return of money paid as ‘commission’ 


Conrracr Acr (IX of 1872), S. AR 
to reimbursement 

——-S. 68—Contract for sale of land by 
guardian of minor--Breach—Suit for speci- 
fic performance and return of earnest 
money-—-Advance paid for discharging 
debts binding on sminor—‘Benefit to 
minor’—-Contract Act, S. 68—Appli- 
cability 


S. 179—Sub-pledge of goods pledged 
—Legality 

——Ss. 187 and 188. See Principal and 
agent 


Contrisurion—Equitable right as eke 
co-judgment-debtors—Parties tracing 
rights to dissolved partnership—Disability 
to claim contribution whether attaches— 
Hindu Law—Doctrine of pious obligation 
—Father’s partnership _ liability—Dis- 
charge by one member of frm—Right 
to be reimbursed—Contract Act (IX of 
1872), S. 43 


‘Taluqdari property-—Taluga in hands 

of eldest son of deceased—Partible proper- 
ty in hands of other heirs—Recovery of 
dower by widow of deceased against all his 
property in hands of his heirs—Execution 
levied against partible property only— 
Right of heirs to claim contribution from 
talugdar-—-Oudh Settled Estates Act (V 
of 1917), S. 15 (P.C) . 


COUNSEL CITED AS WITNESS BY PROSECUTION— 
Acceptance by the same counsel of brief 
for accused in criminal proceedings—Mere 
citation of counsel as witness not a disqua- 
lification 


Court-Fees Acr (VII or 1870)—Suit for 
account-~Valuation of suit by plaintiff— 
Dismissal of suit—Appeal by the plaintiff 
—Subject-matter of appeal same as that 
of suit—Plaintiff appellant if can change 
his valuation in appeal (F.B.) 


S. 1a—Judicial determination of 
. court-fee—Subsequent variation of 


— Sch. I, Art. 1—Court-fees—Landlord 
and tenant—Suit for recovery of posses- 
sion of property—Decree passed condi- 
tional on payment of value of improve- 
ments—-Appeal by plaintiffs regarding 
compensation amount-—-Court-fee if need 
be paid as on the relief of possession 


CrmmaL Law AmenpMent Acr (XXIII 
oF ‘1932), S. 7—Effect of Amending Act 
XX of 1937—Exercise of powers by Gover- 
nor-General—Validity of Act—Govern- 
ment of India Act, 1919, S. 67-B (2)—Ex- 

-tension of 5. 7, Criminal Law Amendment 
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CrmmNaL Law AmenpMent Acr (XXIII 
OF 1932)—Contd. 


Act, 1932, to Madras—Re-notification 
after amending Act if necessary—Offence 
of picketing relating to public official— 
Abetment of offence —Penal Code (XLV 
of 1860), Ss. 41 and 117 


CrMNAL Procepure Cope (V or 1898), 
S. 106—Conviction under 6. 3 (12), Mad- 
ras Town Nuisances Act, 1889—Simul- 
taneous order under S. 106—Propriety.. 


S. 144-—-Procession—Rights of par- 
ties to conduct—Grounds to be sufficient 
for passing an order 


S. 144 (1) and (4)—~Order of Sub- 
Magistrate under—Joint Magistrate not 
only rescinding that order but making new 
orders—Jurisdiction of 


98. 156, 157 and r62—/Information « as 
to shooting incident—Sub-Inspector re- 
‘ cording same and proceeding to enquire 
—Statement made during course of inves- 
tigation—Admissibility in evidence 
S, 190 (1) (6) Scope—Case begun as 
summons case—Magistrate finding war- 
rant case procedure to be appicable= 
Continuance of trial 


~S. 235—Joint trial of offences aides 
Ss. 211 and goa of the Penal Code—Vali- 
dity of 


Ss. 337 and u s r of 
pardon by Magistrate—Condition impos- 
ed for disclosing information—Approvers 
examined by Magistrate—Subsequent 
withdrawal of charges against approvers 
on application of prosecution—Procedure 
as one under S, 337—Whether remaining 
accused person can be tried before same 
Magistrate (P.C.) 


——— S. g350-—Further enquiry ordered by 
Sessions Judge—Magistrate resummon- 
ing prosecution witnesses—Failure to exa- 
mine them-—-Charge framed on the evi- 
dence already recorded—Legality of— 
Right of accused to a fresh enquiry 

Ss. 350 (1), Proviso (b) and 530 (1)-— 
Demand of accused to re-summon and 
rehear the witnesses—Refusal by Magi 
trate—Cross-examination before Magis- 
trate deciding the case—Prejudice to 
accused—If caused 

———S, 488—Construction of— —Living 
in adultery’-—Living in the house of adul- 
terer—If essential fe bar the claim of wife 
to maintenance—Defence of adultery put 
forward by husband—Duty of Court— 
Procedure 














S. 528-—-Application under—Power of 


Magistrate to award costs 4 


CRIMINAL BREACH OF TRUST-~Abetment of- 
Circumstances under which conviction 
possible—-Omuission of an officer to bring 
to the notice of higher authorities—Know- 
ledge of offence, whether amounted to 
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CRIMINAL PROCEEDINGs—Suit before Bench 

of Magistrates—Order of transfer to Sta- 

tionary Sub-Magistrate of another place 

—~Before receipt of order actually disposal 

of suit by the Bench of Magistrates— 

_ Jurisdiction lacking to dispose of the suit. . 


CRIMINAL REVISION—Magistrate giving no 
reasons for not issuing process to an accus- 
ed——High Court-——Right of interference— 
When exists +. 372 


CRIMINAL TRIAL—Case tried by Magistrate 
—Accused alleging offence to be serious 
-one—Jurisdiction of Magistrate sought to 
be ousted—Procedure as 
Different offences arising out of single 
act—Separate sentences—Propriety— 
Possession of wireless receiving set with- 
out licence—Accused acting in bona fide 
manner—-Licence subsequently obtained 
—wNature of offence—Wireless Telegraphy 
Act (XVII of 1933), Ss. 3 and 6—Indian 
.Telegraphs Act (XIII of 1885), S. 20— . 
Offence under .. 281 


Cusrom—Dancing girl—Adoption of girl— 
Legal consequences—Coparcenary if con- 
stituted—~Right of adopted daughter to 
claim partition—Formalities for adoption., 
—-Adoption of two persons—-Validity — 
Adoption effected for purposes of prosti- 
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tution—Effect ae 
—_——-Succession—Taluqdari estate—Cus- 
tomary devolution of estate upon single 
heir—Non-taluqdari property belonging 
to same family——Presumption as to gene- 
ral rule of succession Being Srpyeatie 
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Damaces—Cilaim of—Obstruction to plain- 
tiff’s enjoyment of rights by decision of 
court in. favour of defendant—Liability of 
defendant in the circumstances . 769 


DANCING GIRL. See (1) Custom—Dancing 
girls. (2) Hindu Law +. 923 
DecrEE-HoLpER—Acceptance by him of sale 
by Official Receiver—Reprobation later 
—Right of parties to approbate and re- 
probate .. 835 
Dezp—Construction—Extent and bounda- 
ries of land conveyed—Conflict—Prior 
and subsequent circumstances—Evidence 
——Admissibility-—Doctrine of falsa demons- 
tratio .. 490 
DEFAMATION., See Tort. 340, 397 
EsropreL—Party consenting to admission 
of evidence <. 740 


Evipence—Construction of deed—Extent 
of land and boundaries of land conveyed 
—-Clonftict between—Evidence, of circum-' 
stances prior and subsequent to deed if 
admissible—Doctrine of falsa demonstratio. 490 

Inquest reports—Admissibility in evi- 

dence—Use for cross-examining prosecu- 

tion witness—Evidence Act (I of 1872), 

S. 145 fa oo. fe 
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Eviwence Aor (I or 1872), S. 24—Relevancy 
of confession—Judge if need find specifi- 
cally—Admission of confession—Proce- 
dure at the criminal trial .. 1065 


~——S. 63(3)—Secondary evidence—Copy 
of a copy—Depositions in Court—Print- 
ing of record in High Court—Originals 
not compared with-—-Admissibility of prin- 
ted record in evidence ve 
S. 114 (e)—Presumption under. See 
Gaming Act .. 266 
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‘Executinc Court—Powers of—Award of 


Arbitrator under S. 43, Co-operative 
Societies Act (II of 1912)—Joint Hindu 
family as member of society—Award 
against manager and minor member- 
Validity—Service of notice in arbitration 
proceedings—-Power of executing Court to 
enquire—Civil Procedure Code (V of 
1908), S. 4.7 ws 
Execurion—Agreement relating to—Pass- 
ing of preliminary decree in mortgage suit 
—Agreement entered into before final 
decree-——Undertaking to exonerate certain . 
items of property—-Whether can be plead- 
ed in execution ws 


186 


404, 
Gaming Acr (II or 1930), Ss. 9,6, 8andg ` 
— Persons found with gambling articles in 
a house—Presumption as to a ‘common 
gaming house’—Proof of actual profit not 
necessary for conviction under the Act— 
Presumption under S. 114 (e)—Evidence 
Act .. 266 


GOVERNMENT OF INDIA AGT, 1935, Ss. 49 (1) 
and 50 (3)—Sanction for prosecution 
underS.196, Criminal Procedure Code, by 
Governor—Governor acting in individual 
judgment—Whether he acts unlawfully— 
Consultation with ministers—If a legal 
requirement-——-Order requiring D. I. G. of 
Police to depute an officer—Letter autho- 
rising an Inspector to prefer a complaint 
signed by the Superintendent for D. I. G. 
—Validity of complaint—Authentication 
of order of prosecution by the Chief Secre- 
tary-—S. 114, Illustration (e) of the Evi- 
dence Act--Penal Code, S. 124~A—Ob- 
ject of—Sedition —-Criterion—Principles 
of political party—Consideration of— 
Attacks on Magistrates and Police—Sediti- 
ous nature of +. 416 


Grant-—-Inam_title-deed—Confirmation of 
rights under pre-British grant—Construc- 
tion—Right to tank-beds—Long possess 
sion of tank-bed lands by agraharamdars 
—Inference as to grant—Successive 
denials of title—Suit for declaration of right 
—Limitation—Evidence Act (I of 1872), 

S. t10—Madras Land Encroachment 
Act (III of 1905), $. 2 » 484 

Zamindari land—Right to irrigation 

tank—-Whether passes to grantee—Tank 

found no’ to be communal property 

Description as: poromboke-——Effect .. 452 
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Guarpians AND Warps Act (VIII or 1890), 
Ss. 29 and 30—Guardian making assign- 
ment of minor’s property without Court’s 
sanction—Order appointing guardian em- 
bodying S. 2g—Repudiation by minor— 
Transaction voidable z 


GUARDIANSHIP- De facto guardian—Status of 
— General recognition by family of minor 
—Power to give discharge of debt due to 
minor : 

Hinpu Law—Adoption—Authority to adopt 
—Husband’s direction in will—Refusal 
of widow to adopt—-Right to enter into 
possession of estate ae 


‘Dancing girl—Adoption of girl if con- 
stitutes coparcenary—Adoption for pros- 
titution—Effect—Adoption of two persons 
—Validity sis 

Debts—-Father’s partnership liability 
—Doctrine of pious obligation ns 
Debts — Father’s partnership with 
strangers—Debts in course of business— 
Trading family—If minor members liable 
—Extent of liability—-Decree in partition 
suit declaring shares—Consent decree— 
Decree not acted upon—Parties continu- 
ing joint as before—If division in status 
effected by decree de 
Debts--Loan in pursuance of an agree~ 
ment to execute a security bond if and 
when required by lender—Later mort- 
gage in pursuance thereof—If mortgage 
invalid—Prior debt if an antecedent debt 
to support the mortgage (F .B.) 


Debts—Manager of trading family— 
Loan advanced for business -~ What 
.creditor has to prove—Father—Debts con- 
tracted by--Suit by son to avoid on ground 
of immorality—Proof of connection bet- 
ween debt and father’s immorality 


Joint family—-Family business—Par- 
ticipation by junior coparcener—Effect 
—If liability for pre-existing debts and 
debts incurred by manager arises-—~A ffairs 
of family business referred to arbitration 
—Award directing two members to wind 
up business-~If makes them partners 
Joint family—Partition—Severance in 
status—Agreement to divide property— 
Legal eflect-Partition by metes and 
bounds not necessary—Document defining 
. shares of members—Evidence of subse- 
quent conduct—Admissibility (P.C.) 
Joint family-—-Suit for partition and 
possession—Effect of filing of written state- 
ment—Manager—Liability to account— 
Principles applicable—Civil Procedure 
Code (V of 1908), O. 20, rr. 12 and 18— 
Suit for partition and possession—Prelimi- 
nary decree silent regarding mesne profits 
—-Award of mesne profits by final decree 
—Permissibility ac 

--Maintenance—Right of daughter-in- 
law as against father-in-law’s self-acquired 
property—Suit against father-in-law— 
1938—II-—G 
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Absence of ancestral property—Death of 
father-in-law pending suit—Efffect--- 
Decree against father-in-law’s estate as 
against legal representative—If can be 
passed «+1026 
Maintenance-—Suit for enhancement 
of—Points to be considered—Cessation of 
payment under the origifial decree—- 
Decree for enhancement—When to com- 
mence-—~Provision for pilgrimage not made 
in prior suit—If can be made in the suit 
for enhancement—Charge for mainten- 
ance—Extent of lands to be provided for.. 


-~-_—-Mother-—~-Right of residence in family 
house, how far enforcible—Circumstances 
demanding her vacating the family house 
-—Court’s power to direct her to vacate the 
house, if justice demands it 


Religious endowments—Dedication of 
properties by will to temple—Direction 
that son of founder should manage—Effect 
—Heritable trusteeship whether created.. 623 


Religious endowments-—Right of ma- 
nagement vested in a family —Alienation 
of office of trustee in favour of a member of 
family— Validity — Sale-deed—Interpre- 
tation—Sale of properties along with duty 
or right of conducting charities—Effect-— 
Defendants becoming lessees prior to the 
plaintiff getting the office of trustee—Suit 
by plaintiff in ejectment—Objection to the 
maintainability of suit—Sustainability— 
De facto trustee of charity—Right to main- 
tain suit without impleading co-trustees 
as parties—Amendment of plaint—Appli- 
cation to join co-trustees as parties at a late 
stage-——If can be allowed . 663 


Widow—Refusal to carry out hus- 
band’s direction in will to adopt—Right 
to enter into possession of estate . 613 
‘Will—Construction—Absolute estate 
conferred on brother after widow’s life- 
time—Intention to confer life estate on 
widow—Authority to adopt conferred but 
not acted upon—Inference (P.C.) . 562 
Will—Construction—Bequest to sister 
and daughters and provisions for funeral 
expenses—Clause directing widow to do all 
acts with full rights—~Effect—Intestacy—~ 
Widow if entitled to all residue absolutely.1oro 


Hiınou Wows Remarriace Acr (XV oF 
1856), S. 2—Property of husband—Settle- 
ment of widow’s right to maintenance— 
Execution of promissory note by coparce- 
ners to her uncle as guardian—Ratifica- 
tion by widow—Suit on promissory note— 
Remarriage if provides a defence to the suit 
—Widow if necessary party to suit . 701 


Income-rax Acr (XI or 1922), Ss. 23, 29, 
30, 34, 35 and 66—Assessment to income- 
tax and super-tax—Procedure—Levy of 
income-tax on registered firm-—-Exemption 
from super-tax—Firm’s registration subse- 
quently cancelled—Fresh assessment to 
super~tax—Validity—-Time-limit for mal- 
ing assessment—Competence of appeal to 
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Assistant Commissioner—Question of law 
—Meaning of “assessment” in $S. 23 
(4) (P.C.) 
InsoLvency—Petitioning creditor’s right to 


© u5 


be solely entitled to a debt—Debt accruing ' 


to him later by an award—Amendment 
of petition—Leave to amend-—Whether 
permissible  ° 
Insotvency Court—Jurisdiction to go be- 
hind the decree of an appellate Court find- 
ing a debt—Circumstances of a 


Inresracy—Letters of administration grant- 
ed--Suit by a person alleging a will—Proof, 
nature of 


Jurispicrion—Civil and Revenue Courts— 
Liability for hag buha or village cess—Sta- 
tutory provision taking off jurisdiction of 
Civil Court—Suit for declaration of non- 
liability—Maintainability in Civil Court-—~ 
oe Tenancy Act (XVI of t 887) B®. S. 77 

3) P.G 

T.AccADIVE IsLanps AND Minicoy REULA- 
TION (I oF 1912), Ss. 15, 24, 26 and 31-— 
Jurisdiction of High Court to hear appeals 
from the Collector exercising appellate 
jurisdiction—Revision whether maintain- 
able—Government of India Acts of 1919 
and 1935—Discretion vested for transfer 
in Collector and Inspecting Officer—Whe- 
ther should be interfered with by High 
Court 

Lease—Construction—Lease of aguecteir 
al land—Rent in kind—Paddy to be har- 


vested, etc., in lessor’s presence and paddy . 


to’ be given as rent—If covenant to pay out 
of the crops implied therefrom—If lessor 
entitled to a charge for rent on the produce 


Construction—Mining lease—Cove- 
nant by lessor to pay taxes, rates, etc., char~ 
ged on mines—Public demands—-Road 
and Public Works Cess—-Payments due 
from persons entitled to royalties, etc., from 
mine—Income-tax on royalties-—Whether 
within covenant—Bengal Cess Act (IX of 
1880)—Bengal Mining Settlements Act 
(II of -1912), S. 10 >: (P.C.) 
Mining lease—Mining Rules, rr.4 and 
46—Authority to: grant lease—Delegation 
to the Board of Revenue by the Local Gov- 
ernment—Board of Revenue refusing to 
grant lease--Interference by Local Govern- 
ment—If ultra wires—Appeal to Govern- 
ment of India—Cancellation of the Local 
Government order—Legality — Govern- 
ment of India Act (191 a S, 45—No for- 
mal Jease by Collector—Right to specific 
performance against Secretary of State—- 
_ Rule framed by Government of India 
under S. 30(2) of theGovernment of India 
Act*-Right of appointment in r. or 
amounts to vested right 


LEGAL PRACTITIONERS’ Aor(XVIII OF 1879), 
S. 13 (6) and (f)—Neglect of pleader— 
Whether amounts to professional miscon- 
duct—Employment of unregistered clerk 
—Propriety ‘ (F.B.) ) 
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LWE INSURANGE—Payment of premium— 
“Days of grace’—-Computation ' ..1020 


Liamrration Aor (IX or 1908), S. 12 (3)—' 
Appeal—Limitation—Day on which copy 
of judgment was notified to be ready to be 
excluded. . 283 


Ss. 19, 20 and 21—De facto guárdian 
whether ‘lawful guardian’—Acknowlédg- 
ment by him whether would keep alive 
debt against a minor ; +. 50I 








Ss. 20 and 21---Loan by manager for. 
benefit of family-——Subsequent partition— 
Part-payment by manager after partition 
-~If keeps alive the debt as against the 
other members of the family—-Promissory 
note by manager executed not as manager 
but as for his urgency——If lands bought 
therefrom for benefit of family—Such pro- 
perty divided between members at parti- 
tion--If debt to be tréated as a family débt. 33 


Sch. I, Art. 182 (5)—Appeal—Mean- 
ing—Order refusing to set aside ex parte 
decree—Appeal — Order of appellate 
Court-—Fresh starting point of limitation 
for execution .. 1048 





Art. 132—Mortgage bond pias 
for payment in instalments—Default in ' 
payment—Subsequent waiver of -the 
default clause by the conduct of the mort- 
gagee in accepting and giving credit- to- 
payment of arrears—Limitation—Suit 
whether barred . 251 


Inpran Lunacy Acr (IV oF 1912), Ss. 47, 8 
and 61—-Madras Original Side Rules, 
O. 33, r. 2--Official Trustee appointed to 
manage lunatic’s properties—Application 
by him regarding taking of custody of 
government ‘securities standing in the 
name of the lunatic andhis father— 
Application not ulira vires the provisions 
of the Act—Suit not necessary considering. 
the question involved 1 TO7Q 


Manras AGricuLturists Revier Acr (IV | 
oF 1938)-—Suit on mortgage—Mortgaged 
properties sold in execution of moneydecree 
—~Purchaser defendant to mortgage suit— 
If can ‘claim benefit of the Act as an agri- 
culturist—Purchase’ in 1933~——If liability . 
existing in 1932—-Limit of relief if to’ be * 
confined to the proportion of piopemei 
in his hands , . 1068 


S. J—Scaling down of debt—Duty 
of creditor—Power of ‘sale under. S. 69, 
Transfer of Property Act, 1882—~Failure 
to’ scale down: debt of sence Ea 
junction to restrain sale + ‘920 


S, 7—Scaling, down of. debt—~Mort- 
gage debt—Exercise of power of sale under 
S. 69, Transfer of Property Act, 1882 
—Failure of creditor to scale down debt-— 
Suit for injunction to prevent’ sale—Maini- 
tainability 5,918 
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Manras ‘Crry Civis Court Acr (VIL or 
1892), Ss. 3 and 5 (1)—-Scope—Suit on the 
file of Small Cause Court-~Transfer to 
City Civil Court—Power of City Civil 
Judge to try—-Civil Procedure Code 
(1908), S. 24 <. 249 

Manras Co-operative Socwnes Acr (VI 
oF 1932), S. 47 (3) (6) and (6)—Power of 
liquidator to decide questions as regards 
membership—Application to Court under 
S. 47 (6)—Jurisdiction of Court to decide 
the question of membership . 980 


Maneras Court or Warps Acr (I oF 1902), 
S. 49~—Notice of suit--Transfer of subject- 
matter after notice to another-—If trans- 
feree should issue fresh notice under S., 49.1016 


Mapras Desr Concato Acr (XI oF 
1936), Ss. 4 and 25~~-Application to the 
Board—Attention of the executing Court 
drawn to it—Stay of sale not granted— 
Continuance of sale—Rejection of petition 
by Board—Confirmation of last bid— 
Validity of sale . 1032 

Ss. 4 and 25—Creditor in insolvency 
--Application to Conciliation Board under 
S. 4—Application for stay of insolvency 
proceedings—-Leave of Insolvency Court 
not obtained—Procedure—Provincial In- 
solvency Act (1920), S, 28 (2)—Effect .. 93 

Mapras Disrricr Muntciparires Acr (V 
oF 1920), Ss. 3 (25), 93 (1) (b) and 354— 
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nearly six months—Intention to return to 
the place of residence signified—Whether 
he must be deemed to be residing in the 
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bility for tax-—-Decision of council—Fina- 
lity of —Suit in Civil Court does not lie.. 353 

———-5. 83 (a)—Property-tax—-Exemption 
from levy—Choultry used for other pur- 
poses—Dedication to choultry—Proof .. 

S. 93—Manufacture of arrack at Bel- 

lary — Depot for sale—Control from Bel- 

lary—Depot-keeper to sell only to licensed 
at Adoni vendors at prices fixed at Bel- 

lary—If owner liable to profession-tax. . 1035 

Ss. 93, 345 and 347—Profession-tax 
—Person holding appointment—Test of 
liability for tax-—-Education-tax—Reco- 
very under profession-tax--~Madras Ele- 
mentary Education Act (VIII of 1920), 

S. 34—Prosecution for non-payment of 

, Profession-tax--Procedure +. 3I 

——Ss. 176, 177 and 339-—Contract with 
Municipality—-Terms not complied with 
—Application of sections—-Circumstances 
when an 

———Ss. 178 and 339-——Breach of agreement 
—Failure to comply with conditions of the 
Municipality — Conviction — Require- 
ments for .. 382 

Manpras Evecrorar RULES, RR. 12 (3) and 
(4) and 48—Rule for forfeiture of deposit-- 

If ultra vires—Meaning of total number of 
ballot papers and spoiled ballot papers in 
r. 12 (3) and (4)—Jurisdiction of Civil 
Courts—Suit that the interpretation of 
Election Rules by the Collector is wrong.. 745 
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Mapras ELEMENTARY Epucation Act (VIII 
OF 1920), S. 34. See District Municipalities 
Act, Ss. 93, 345 and 347 we 2B 


Mapras Estates Lanp Acr (IX or 1908), 

Ss. 3 (15), 26 (3)—-Grant of both warams 

to defendant’s predecessor—Conditions for 

the application of S. 26 to the case + 977 
S. 3 (11)—Occupancy ryot—Mean- 
ing of —Proof as to—Presumption how far. 829 


—Ss. 3 (15) and 26 (3)—Claim for rent 
—Adverse decision—Subsequent suit for 
rent—Plea of res judicata—Adverse posses- 
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(III oF 1895), S. 13—Revisional powers 
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Manpras Hindu RELIGIOUS ENDOWMENTS Act 
(II oF 1927), Ss. 9 (7) and 69—Scope-~ 
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Ss. 18, 57 and 62--Excepted temple— 
Framing of scheme—Board proceeding on 
the assumption that a person was not here- 
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—§ Ss. 43 (3) and 73—Dismissal of a here- 
ditary Archaka for physical disability- ~ 
—If proper—Special remedy of appeal in 
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Mapras IRRIGATION Cess Acr (VII of 1865), 
S. 1, proviso—Inamdar’s lands irrigated 
by water from a Government channel- 
—Rights of Ms 


Mapras Loca Boarps Acr (XIV or 1920), 
S. 93--Income from money-lending’ busi- 
ness in Burma—Receipt by agent at Burma 
and remitting to principal at Devakot- 
tah—Principal resident at Devakottah for 
more than sixty days—If assessable under 
S. 93—Tax not levied for a half year—If 
can be levied after the close of that half 
year <.. 589 

——Ss. 159 (1) and 207 (1)—Notice to 
remove an encroachment under S. 159 (1) 
—Prosecution for failure to comply with 
—Acquittal —Second notice in respect of 
same encroachment—Trial for the disobe- 
dience of —If barred ae 

Mapras Pronmrmion Act, S. 4 (1) (a}—--Un- 
divided son offering liquor to customers 
of his father—If amounts to possessio:® of 
liquor .. Brg 
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Mapras: ReveNur Recovery Acr (II or 
1864), S. 58—Suit by one sharer against 
another sharer for ‘proportionate peishcush 
-—If maintainable—Extent of liability. of 
the sharers 5 


Mapras Town Nutsance Acr (1889), S. 3 
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P.C 3 
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1874), S. 6—-Policy of insurance’ and ‘on 
the face of it’ in S. 6—Meaning of—Clause 
in policy incorporating the proposal—If 
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to receive ‘self or wife’—If constitutes a 
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Mercer—Doctrine of—Assignce of promis- 
sory note ‘becoming entitled to a fourth 
share of the estate on the death of the 
assignor in his own capacity as heir— 
Decree on.the note executable against 
others entitled to the three-fourths share... 
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‘Mianor—Contract by—Void nature—Per- 
son unauthorisedly entering into contract 
for ‘minor—Same whether can be upheld 
as family settlement ; . 962 





——Contract for sale of land ‘entered into 

by guardian—Breach—Suit for specific 
performance and return of earnest money 
—Maintainability—Advance paid for dis- 
charging debts binding on minor—~Hindu* 
Law doctrine of benefit to minor—Con: 
tract Act (1872), S. 68—Applicability ., 


De Jacto guardian—Power to give dis- 
charge of debt due to minor’ . 632 


Guardian making assignment of 
minor’s property without Court’s sanction 
—Repudiation by ‘minor—Transaction 
voidable abs ‘ 7 +» 428 
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gagee’s rights—Permissibility—Deposit of 
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-Reference to: prove collateral, fact—- 
Registration Act (XVI of.1908), Ss.1'7 and 
49—-Limitation Act (IX of 1908), Sch. I, 
Art. 132-—~Transfer of Property Act (IV of 
1882), Ss. 58 and 59—Practice—Relief 
not asked for in plaint—-Power, of Court. 
to grant oe ae 


Motor Vemores Act(VII or 1914),9.1 5- 
——Lorry overloaded — Conviction under 


—-Burden of proof on prosecution to show | 


knowledge of accused 


NEGOTIABLE Instruments Acr (XXVI oF 
1881), S. 9-—~Holder in due course—Pro- 
missory note-——‘Payable’ on demand—lIf 
matures on date of execution—Considera- 
tion legal. but motive for executing the note 
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O. V-A, r. 5-—-Third party procedure— 
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violation of terms of temple endowment 
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dor to be made a.party—Propriety of third 
party procedure—Reasons for justification 
—Limit to and extent of . 
——O. 7, r. 7 (2)--Leave to defend— 
Unconditional order when given oe 
O. 33, r. 2. See Lunacy Act (IV of 
1912), Ss. 47, 48 and 61 
OupH SETTLED Estates Act, S. 15. See Con- 
tribution (P.C. 


PARTNERSHIP--Lease for a term of a mica 
mine—Period of lease expiring—Partner- 
ship term terminated—Fresh lease by one 
of the partners in his individual capacity 
-If enures for the benefit of partnership 
-Trusts Act, S. 88—Partnership in a par- 
ticular venture—Second part of S. .88, 
Trusts Act, not applicable—Partnership 
Act, S. 53---Use of boiler of old partner- 
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ship Act i ; a 
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seek investigation of accounts—Whether 
account to be re-opened ote Saas 

Partnersuip Act (IX oF 1932), Ss. 69 and 
74-—Suit by an unregistered firm on a pro+ 
missory note executed before the com- 
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saved by the saving: clause in S. 74— 
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suit P . 
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S. 302—Murder committed by four 
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ding lesser sentence—-Criminal Procedure 
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Sub-pledge of goods pledged—Legality — 
Prosecution for criminal breach of trust— 
Sustainability — Contract Act (1872), 
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Provincial Insolvency Act, S. 28 (2)— 


Effect a 


‘Mere citation as witness for prosecu- 
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appearing for accused . 446 


cs Relief not asked for in plaint—Power 
of Court to grant +. 534 


Third party procedure. See Madras 
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- —Unconditional leave to defend— 
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~ 





128 





93 

















568 


INDEX. 9 


PAGE. 


Preswency’ Towns Insoivency Acr (IIL or: - 
1909), S. 7—~Amendment of, by S.2 of Act 
XIX of 1927—-Scope of-—Matters falling 
under sub-S, (5) of S. 36—Title to property 
in dispute—If covered by sub-S. (5)—Exa~ 
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(P.C) .. 469 

Insufficiently stamped —Admissibility 

of—Evidence Act, S. 91—Indian Stamp 
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of .:petition—Previous :adjudication—Sub- 

sequent .annulment—Want of, jurisdiction 

for adjudication—Power to annul adjudi- 
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(P.C) .. goa 


Reucious Expowments—Public trust— 
Proof of dedication—Onus—User for pur- 
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Charitable and Religious Trusts Act (XIV 
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cession (P.C.) .. 228 
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cedure (P.C,)+ .. 332 
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Tests of valid attestation-—Transfer of Pro- 
perty Act (IV of 1882), Ss. 3, 58 and 59.. 775 
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Subsequent civil suit for declaration of 
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barred—Jurisdiction of Civil Court—-Uni- ; 


ted Provinces Land Revenue Act: (III .of 


1901), Ss. 111, 112 and 233 (k) (P.Q) .. 


Revenue Recovery Acr (II or 1864), ‘Ss. 
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Tenants entitled to claim value of im- 
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Effect—Renewal of Government promis- 
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THE REPEALING ACT, 1938. 





Act No. I or 1938. 
Í [26th February, 1938. 


An Act to repeal certain enactments. 


‘Wuereas it is expedient that the enactments specified in the Schedule 
which are spent or have otherwise become unnecessary or have ceased tobe in 
force otherwise than by expressed specific repeal, should be expressly and 
specifically repealed; It is hereby enacted as follows :— 


Short title. - ee ‘on Act may be called Tse REPEALING 


; 2. The- enactments specified in the Schedule are 
Repeal of certain enact- hereby repealed to the extent mentioned in the fourth 
ments: ; column thereof. 


Saving. 3. Where this Act repeals any enactment— 


(a) which, while itself repealing another enactment, provided for the 
saving of rights, privileges, obligations or liabilities, acquired, accrued or in- 
curred under that enactment or provided that references to the enactment by it 
repealed should be read as if made to the Act. or Regulation by which that 
enactment was repealed, or that acts done under the enactment by it repealed 
should be deemed to have been done under the Act or Regulation by which that 

‘ enactment was repealed, or 


(b) which, while itself amending another enactment, provided that refer- 
ences to the.enactment by it amended should be read as if made to that enact- 
ment as so amended, or that acts done under the enactment by it amended 
should be deemed to have been done under that enactment as so amended or by 
a new authority substituted in that enactment as so amended for a previously 
existing authority, 


the repeal shall not affect the operation of any such provision as aforesaid, 


4, Where this Act repeals any enactment by which the text of any other 

E l ` enattment was amended by the express omjssion, 
Effect of repeal of amèn- insertion or substitution of any matter, the repeal 
ding enactment. _ - shall not affect the continuance of any such amend- 


ment made by the enactment so repealed and in operation at the commencement 
of this Act... : 
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2 
THE SCHEDULE. 
ENACTMENTS REPEALED. 
(See SECTION 2.) 
Year. No. Short title. | Extent of repeal. 
1 2 : 3 4 
PART I. —CENTRAL ACTS. 
1863 XXXI The Official Gazettes Act, 1863 +» |The whole. 
1867 XXXII The Chief Commissioners’ Powers Act  .. {So a i has not been 
repealed. 
1870 XX er meres Act (1870) Amendment Act, |The whole. 
1870 XXVIL|The Indian Penal Code Amendment Act, |So much as has not been. 
1870. repealed. 
1871 I |The Cattle-trespass Act, 1871 ae Serion 2 and the Sche- 
ule. 
1871 V {The Prisoners Act, 1871 «+ [So much as has not been 
repealed. 
1871 XXII Sae Pongal Chaukidari (Amendment) Act, |So much as has not been 
. repealed. 
1871 XXIII |The Pensions Act, 1871 sé pectin 2and the Sche- 
ule. 
1872 I |The Indian Evidence Act, 1872 -. [Section 2 and the Sche- 
i dule. 
1872 XV |The Indian Christian Marriage Act, 1872 .. Section 2 and the Fifth. 
Schedule. 
1872 XVIII |The Indian Evidence Act Amendment Act .. |So much as has not beem 
led. 
1872 XIX |The Indian Penal Code Amendment Act,1872. The whole. 
1873 X |The Indian Oaths Act, 1873 a. {Section 15. 
1874 IX |The European Vagrancy Act, 1874 «+ [Section 2. 
1874 XV |The Laws Local Extent Act, 1874 - +. (Part XII of the Sixth. 
Schedule. 
1875 XIII |The Probate and Administration Act, 1875 .. |So much a has not been 
repealed. 
1875 XV |The Punjab Laws Amendment Act, 1875 . The whole. 
1876 X |The Bombay Revenue Jurisdiction Act, 1876. Section 15. 
1876 XVI aes See Carnage Act (1861) Amendment So much as has not been. 
ct, led. 
1876 XVIII |The Gudh Laws Act, 1876 «i |Sechon2 and the First 
Schedul 
1877 IX |The Punjab Murderous Outrages (Amend- Section 2 
ment) Act, 1 
1877 XVI {An Act to amend the Bombay Revenue |The whole. 
Jurisdiction Act, 1876. 
1877 XIX |The Madras Civil Courts (Amendment) Act, |So much as has not been 
1877. repealed. 
1878 VIII |The Sea Customs Act, 1878 .« Section 2and Part I of 
the Schedule. 
1878 XI |The Indian Arms Act, 1878 »» (Section 3 and the First 
Schedule. 
1878 XII |The Punjab Laws (Amendment) Act, 1878 .. |Sections 1 and 5. 
1878 XIV jAn Act to assimilate certain powers of the |So much as has not been. 
è Local Governments of the North-Western repealed. 
Provinces and Oudh. 
1878 XVII |The Northern India Ferries Act, 1878 Section 2. 
1879 II (The Central Provinces Laws Act, 1879 .. [The whole. 
1879 XVIII |The Legal Practitioners Act, 1879 .. (Sections 2 and 42. 
The First Schedule. 
-1880 IX |The Bombay Civil Courts Act, 1880 i [So mach as haa not beem 
led. 
1880 XV |The Bombay Revenue Jurisdiction Act, 1880. Se Aiai has not been: 
° i repealed. 


naana a. O 











Act, 1887. 











repealed. 
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Year No. Short title. Extent of repeal, 
1 2 3 4 
J : ] 
1881 VII Phe Pog Cess (Amendment No. 1) Act, |The whole. 
1881 X |The Coroners Act, 1881 - [So mugh as has not been 
repealed. 
1881 XIV |The Benares Family Domains Act, 1881.. |So ee a has not been 
repealed. 
1881 XXI ite AC and Kaira Incumbered Estates |Section 2. 
. ct 
1881 XXIII |The Dekkhan Agriculturist’ Relief Act, |So much as has not been 
1881, repealed. 
1881 XXIV |The Punjab Laws Amendment Act, 1881 .. |So much as has not been 
repealed. 
1882 . VIII The Indian Penal Code Amendment Act, |The whole. 
1882 XII The Indian Salt Act, 1882 i Pa 2and the Sche- 
ule. 
1882 XV |The Presidency Small Cause Courts Act, |Sections 2 and 3. 
é 1882. The First Schedule. 
1882 XXII The Dekkhan Agriculturist? Relief Act, ‘So much as has not been 
i, „1882. repealed. 
1883 I |The Central Provinces Local Self-Govern- |So much as has not been 
ment Act, 1883 repealed. 
1883 II |The Elephants Preservation Act (1879) |The whole. 
| Amendment Act, 1883. 
1883 V |The Indian Merchant Shipping Act, 1883 .. |So ae Bohas not been 
repealed. 
1883 VI {The Calcutta Pilots (Amendment) Act, 1883. |The whole. 
1883 XX |The Punjab District Boards Act, 1883 -. |The whole of Chapter V. 
1884 V |The Chota Nagpur Incumbered Estates So much as has not been 
(Amendment) Act, 1884. repealed. 
1884 IX |The Legal Practitioners Act, 1884 . [So much as has notteen 
repealed. 
1884 XII |The Agriculturists’ Loans Act, 1884 . Section 3. 
1885 Il |The Negotiable Instruments Act, 1885 . [So nee bd has not been 
repealed. 
1885 IIH |The Transfer of Property Act (1882) |The whole. 
Amendment Act, 1885. 
1885 IX |The Excise and Sea Customs Law Amend- |So much as has not been 
- ment Act, 1885. g repealed. 
1885 X Ani to amend the Oudh Estates Act, |The whole. 
1885 XIII |The Indian Telegraph Act, 1885 .. (Section 2, 
1885 XXI |The Madras Civil Courts Act, 1885 . ISo gueh x has not been 
repealed. 
1886 IJI |The Northern‘ India Ferries Act Amend- |The whole. 
ment Act, 1886. 
The Indian Contract Act (1872) Amendment |So much as has not been 
1886 IV | Act, 1886. repealed, 
4836 VI |The Births, Deaths and Marriages Registra- The whole of Chapter 
tion Act, 1886. 1V. 
1886 VIII |The Bengal Tenancy (Amendment) Act, 1886. |The whole. 
1886 X |The dian Criminal Law Amendment Act, |So au ca has not been 
repealed. 
1886 XIX jAn Act to legalize the discharge by the Lieu- |The whole. 
tenant- -Governor of the North-Western 
Provinces of certain functions of the 
Governor-General in Council. : . 
1886 XXII |The Oudh Rent Act, 1886 +. {Section 2. 
1886 XXIII |The Dekkhan Agriculturists’ Relief Act, |So much as has not been 
i 1886. repealed. 
1887 _ II (The Sea Customs Act (1878) Amendment |So much as has not been 





THE MADRAS LAW JOURNAL, SUPPLEMENT. 


Short title. 
3 


The Indian Evidence Act (1872) Amendment 
Act, 1887. 

E rovanciel Small Cause Courts Act, 
18 

The Punjab Land-revenue Act, 1887 


The indian Telegraph pecadeney: towns) 
Act, 1888, 

The Metal Tokens Act, 1889- : 

The Indian Merchandise Marks Act, 1889 

The Coroners (Madras) Act, 1889 


The Succession Certificate Act, 1889 





The Sea Customs Act (1878) Amendment 
Act, 1889. 
The Central Provinces Land-revéinue Act, 


The Guardians and Wards Act, 1890 
The Indian Railways Act, 1890 


The Press and Registration of Books Act 
(1867) Amendment Act, 1890. 

The Births, Deaths and Marriages Registra- 
tion Act (1886) Amendment Act, 1890. 

The North- Western PERPE and Oudh 
Act, 1890. 


The Cattle-trespass Act (1871) Amendment 
Act, 1891. 

The Indian Christian Marriage Act (1872) 
Amendment Act, 1891, 

The Indian Evidence Act (1872) Amendment 
Act, 1891. 

The Ihdian Registration of Ships Act (1841) 
Amendment Act, 1891. 

The Indian Merchandise Marks and Sea 
Customs Acts Amendment Act, 1891. 


Phe Indian Criminal Law Amendment ‘Act, 
1 
The Amending Act, 1891 


The Court of Wards Act (Bengal) Amend- 
ment Act, 1892. 

The Madras City Civil Courts Act, 1892 ' 

The Bankers’ Books Evidence Act, 1893 

The Land Acquisition Act, 1894 

The Indian Criminal Law Amendment Act, 

The Amending Act, 1894 


The Prisons Act, 1894 


[L-OF 1938 
Extent of repeal. 


4 


The whole. 


So much of section 2'as 

| has not been repealed. 

Section 2 and the Sche- 
dule. - 

The whole. 


Section 9, 


`” [Sections 3, 10 and 11. 


So much as has not been 
repealed. 


. |So much as has not been 


repealed. 

So much as has not been 
repealed. 

So much as has not heen 
repealed. 


- [Sections 2 and 52, 


The Schedule. 


. 4Sections-Z, 149 and 150. 


The First Schedule. 
So much as has not been 


repealed. 

So much as has not been 
repealed. 

Section 8 (1)—the 


words from “and in 
Part IV” (where they 
first occur) to “shall 
be repealed”, 

Section 8 (2). 

Section 9 (1). 

Sections 38, 44 to 47,49 
and 51 to 53. 

Section 55. 

Sections 57 to 61. 

So muchas has not been 
repealed. 

So much as has not been 
repealed. 

So much as has not been 
repealed. 

So much as has not been 
repealed. 

So much as has not been 
repealed. 

So much as has not been 
repealed. 

So much as has not beep 
repealed. 

So much as has not been 
repealed., 


. {Section 12. 
. |So much as has not been 


repealed. 


. |So much of section 2as 


has not been repealed. 
So much as has not been 
repealed: 


. |So much as has not been 


repealed. 


- [Section 2 and the Sche? f 


dule. 


m a ai awk ap ee ee 
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XVIII 
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XXIV 
I 

VII 
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Extent of repeal. ` 
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The Amending (Army) Act, 1894 
e e Small Cause Courts Act, 
Rn Criminal Law Amendment Act, 


The Dekkhan Agriculturists’ 


1895 


The Punjab Laws Act Amendment Act, 1895. 
The Police Act (1861) Amendment Act, 1895, 


The Amending Act, 1895 


The Indian Penal Code Amendment Act, 





1896 


The Inland Bonded Warehouses Act, 1896 .. 
The Indian Railways Act (1890) Amendment 


Act, 1896. 


The Legal Practitioners Act, 1896 
The Punjab Land-revenue (Amendment) Act, 


1896. 


The Public Servants (Inquiries) Act (1850) 


Amendment Act, 1897. 
The Amending Act, 1897 


The Negotiable Instruments Act Amendment 


Act, 1897, 


The Reformatory Schools Act, 1897 - 
The Stage-Carriages Act (1861) Amendment 


Act, 1898. 


Relief Act, 


The Indian Penal Code Amendment Act, 


1898 


The Central Provinces Tenancy Act, 1898 . 


a ale Provinces Land-revenue Act, 


Se esidegcy Small Cause Courts Act, 


The Indian Evidence Act, 1899 


The Court-fees Amendment Act, 1899 
The Currency Notes Forgery Act, 1899 


So much as has not been 
repealed. 

So much as has not been 
repealed. 

So much as has not been 
repealed. 

The whole, 


So much as has not been 
repealed. 

The whole. 

So much as has not been 
repealed. 

The whole. 


Section 3. 

So much as has not been 
repealed. 

The whole. 

The whole. 


Sections 2, 3 and 4. 


. |Sub-section (2) of sec- 


tion Zand the Second 
Schedule. 

So much as has not been 
repealed. 

Sections 2 and 3. 

So much as has not been 
repealed. 

So much as has not been 
repealed, 

Section 100 and the Sche- 
dule. 

The whole. 


So much as has not been 
repealed. 


. |So much as has not been 


E noes Contract Act Amendment Act, 
7 1 
The Indian Arbitration Act, 1899 z 
The Carriers Act, 1899 A 


The Northern India Canal and Drainage 


(Amendment) Act, 1899. 


The Land Improvement Loans (Amendment) 


Act, 1899. 


The Currency Conversion (Army) Act, 1899. 


gees ‘Provinces Court of Wards Act, 


The Transfer of Property Act, 1900 
An Act amending Act XIX of 1899 


repealed. 
The whole. 


Section 21, 


. {So much as has not been 


repealed. 


. (So much as has not been 


repealed. 


- {So much as has not been 


repealed. 
So much as has not been 
repealed. 


So much as has not been 
repealed. 

So much as has not been 
repealed. 

Section 41 and the Sche- 
dule. 


. {So much as has not been 


repealed, 


.. So much as has not been 


repealed. e 
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.| So much as has not been 


XII |The Bankers’ Books Evidence Act, 1900 
repealed, 
XIII |The Punjab Alienation of Land Act, 1900 ..} Section 22. 
X |The Court- fees (Amendment) Act, 1901 ..| So much . has not been 
repeale 
XI |The Amending Act, 1901 ..| Section 3 and the Second 
Schedule. 
VII a United Provinces (Designation) Act,| The whole. 
I The Aandi Act, 1903 ..| Section 3 and the Second 
Schedule. 
II See Indian Post Office (Amendment) Act,| The whole. 
XIII |The Eka (Amendment) Act, 1903 The whole. 
vI Er iA of Property (Amendment) Act, The whole. 
XV |The Indian Stamp (Amendment) Act, 1904 ..|. The whole. 
VI |The Court-fees (Amendment) Act, 1905 .| The whole. 
IL |The Sindh Incumbered Estates (Amendment) The whole. 


Act, 1906. 
The E re Small Cause Courts Act, 


V |The Indian Stamp (Amendment) Act, 1906 . 


The Land Improvement and Agriculturists’ 
Loans (Amendment) Act, 1906. 

The Repealing and Amending (Rates and 
Cesses) Act, 1907. 

tho tree! Practitioners (Amendment) Act, 

The Indian Trusts (Amendment) Act, 1908. 

The Coroners (Amendment) Act, 1908 '. 


The Central Provinces Financial Commis- 
sioner’s Act, 1908. 

The Indian Ports Act, 1908 

The Indian Registration Act, 1908 l A 


The Whipping Act, 1909 


-|The Indian Penal Code Amendment Act 


1910. 
The Indian Stamp (Amendment) Act, 1910 . 
The Court-fees (Amendment) Act, 1910. 
The Glanders and Farcy Law Amendment 
Act, 1910. 
The Prisons (Amendment) Act, 1910 
The Opium (Amendment) Act, 1911 ; 
The Indian Ports (Amendment) Act, 1911 . 
a ; andisn Tramways (Amendment) Act, 


The Births, Deaths and Marriages Registra- 
tion (Amendment) Act, 1911. 

ae oon Universities ' Amendment) Act, 

The Indian Christian Marriage (Amendment) 
Act, 1911. 

The Court-fees (Amendment) Act, 1911 

The Bengal, Agra and Assam Civil Courts 
(Amendment) Act, 1911. 


I /The Indian Stamp (Amendment) Act, 1912... 


Te Indian Post Office (Amendment) Act, 

1912. 

The Bengal, Bihar and Orissa and Assam 
Laws Act, 1912. 





So much as has not been 
repealed. 

The whole. 

So much as has not been 
repealed. 

The whole. 


So much as has not been 
repealed. 
The whole. 


.| So much as has not been 


repealed. 
Sections 4, 5 and 6. 


j meen 69 and Schedule 


Il. 

Section 93 and thé Sche- 
dule. 

Section 7. 

The whole. 


The whole. 
The whole. 
The whole. 


.| The whole. 
.| Sections 2 and 3, 


The whole. 
The whole. 


The whole. 
The whole. 
The whole. 


.| The whole. 


The whole. 


The whole. 
The whole. 


Sections 7 and 8 and 
Schedule E. 
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The Presidency Small Cause Courts (Amend- 
ment) Act, 1912. 

The Indian Divorce (Amendment) Act, 1912. 

The Indian Extradition (Amendment) Act, 


1913, 

The White Phosphorus Matches Prohibition 
Act, 1913. 

eee Criminal Law Amendment Act, 


The Code of Civil Procedure (Amendment) 
Act, 1914. 
The Decentralization Act, 1914 as 


The Negotiable Instruments (Amendment) 
Act, 1914. 

The Provincial Small Cause Courts (Amend~ 
ment) Act, 1914. 

miorre Telegraph (Amendment) Act, 

The Repealing and Amending Act, 1914 


The Indian Companies (Amendment) Act, 


The Sea Customs (Amendment) Act, 1914 .. 

The Indian Life Assurance Companies 
(Amendment) Act, 1914. 

The Indian Post Office and Telegraph 
(Amendment) Act, 1914. 

The Indian Army (Amendment) Act, 1914 .. 

es q Repealing and Amending Act, 

The Foreigners (Amendment) Act, 1915 

The Delhi Laws Act, 1915 . 

The Sea Customs (Amendment) Act, 1915 .. 

The Repealing and Amending Act, 1915 D 


ne a Frontier Constabulary Act, 
1915. 

The Indian Trusts (Amendment) Act, 1916. 
The Indian Ports (Amendment) Act, 1916 .. 


| |The Indian Lunacy (Amendment) Act, 1916. 


The Amending Act, 1916 ae 


X |The Indian Army (Amendment) Act, 1917 .. 


The Prevention of Cruelty to Animals 
(Amendment) Act, 1917, 
Poe tastes Registration (Amendment) Act, 


The Government Savings Banks (Amend~- 
ment) Act, 1917. . 

The Indian Trusts (Amendment) Act, 1917. 

The Presidency Small Cause Courts (Amend- 
ment) Act, 1917. 

The Repealing and Amending Act, 1917 oe 


The Indian Coina¥e (Amendment) Act, 1918. 
The Indian Army (Amendment) Act, 1918 .. 


The Termination of the Present War (Defi- 
nition) Act, 1919. 

The Indian Oaths (Amendment) Act, 1919 .. 

The Negotiable Instruments (Amendment) 
Act, 1919. : 


Extent of repeal. 


4 





The whole, 


The whole. 
The whole. 


Section 3. 

The whole. 

The whole. 

So much as has not been 
repealed. 

The whole. 

The whole. 

The whole. 

So much as has not been 
repealed. 

The whole. 


The whole. 
The whole. 


The whole. 
The whole. 


So much as has not been 
repealed. ` 


.. |The whole. 


Section 7. 

The whole. 

So much as has not been 
repealed. 

Section 22. 


The whole. 

The whole. 

The whole. 

So much as has not been 
repealed. 

The whole. 

The whole. 


The whole. 
The whole. 


The whole. 
The whole. 


So much as has not been 
repealed. 

The whole. 

So much as has not been 
repealed. ° 

The whole. 


The whole. 
The whole. 
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Year No. Short title. Extent of repeal. + 
1 -2 3 -4 
| r 
1919 X |The Excess.Profits Duty Act, 1919 . {So much as has not been 
repealed. 
1919 XIII |The Sea Customs. (Amendment) Act; 1919 .. |The whole. 
1919 XVI Perm Acquisition (Amendment) Act, The whole. 
1919 XVIII |The Repealing and Amending Act, 1919 .. |So much = has not been 
repealed. 
1919 XX |The Indian Arms (Amendment) Act, 1919 .. |The whole. 
1919 XXI |The Indian Coinage (Amendment) Act, 1919 |The whole. 
1919 XXIII |The Cinematograph (Amendment) Act, 1919 |The whole. 
1919 XXVII |The Indemnity Act, 1919 The whole. 
1920 II |The Indian Army (Amendment) Act, 1920 | The whole. 
1920 VI oe Steam-vessels (Amendment) Act, The whole. 
1920 VIII The Dourine (Amendment) Act, 1920 . The whole. 
1920 IX Ee Glanders and Farcy (Amendment) Act, The whole. 
1920 XI |The Piro Insolvency (Amend- |The whole. 
ment) Act, 1920. 
1920 XXII |The Lepers (Amendment) Act, 1920 The whole. á 
1920 XXIV oie Se Civil Procedure (Amendment) The whole. 
i ct 
1920 XXV AS Negotiable Instruments (Amendment) |The whole. 
ct 
1920 XXVI | The Indian Limitation and Code of Civil Pro- |The whole. 
cedure (Amendment) Act, 1920. i 
1920 XXVII Ehe apm Motor Vehicles (Amendment) The whole. 
ct 3 
1920 XXIX |The Indiari Patents and Designs (Amend- The whole. 
SFG ment) Act, 1920. . 
1920 ‘XXXI |The Repealing and Amending Act, 1920 . |So nie as has not been 
repealed. 
1920 XXXII |The Post Office Cash Certificates (Amend- The whole. 
i ; : ment) Act, .1920.. 
1920 }-. XXXVII The Indian Army (Amendment Act, 1920. So much as has not beer 
repealed. 
1920 XXXVIII The Devolution Act, 1920 . |So auas has not beem 
. repeale 
1920 XXXIX The ene Elections Offences and Inquiries |The whole of Part I. 
ct 
1920. XLII The Indian Companies (Amendment) Act, |The whole. 
1920 XLIX |The Auxiliary Force Act, 1920 Section 35. 
1921 I |The Indian Tea Cess (Amendment) Act, 1921 |The whole. 
1921 SII ane Code oF Civil Procedure (Amendment) The whole. 
ct, 
1921 VII |The Calcutta University Act, 1921 The whole. 
1921 XI |The Indian Works of Defence (Amendment) So much as has not beem 
Act, 1921. ' repealed. 
1921 XII E Negotiable Instruments (Aniendment) The whole. 
ct, 
1921 XIII |The Cee (Amendment) Act, 1921 -. |The whole. ` 
1921 XV E Indian Post Office (Amendment) Act, |The whole. 
1921 XVI |The indian Penal Code (Amendment) Act, So much as has not been: 
1921, `| repealed. 
1921 XIX ec cieiae Acquisition ' (Amendment) Act, |The whole. 
° . 
1922 I Tienes Electricity (Amendment) Act, |The whole. 
1922 ITI |The Benares Hindu University (Amendment) The whole. 
Act, 1922. 
1922 VI The whole. 











j Phe Indian Lindey: (Amendment) Act, 1922. 
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Year Extent of repeal. 
1 2 3 4 
1922 x aie cae re Limitation (Amendment) Act, |The whole. 
1922 XIV ee Law Repeal and Amendment Act, The whole, 
1922 XV |The Indian Ports (Amendment) Act, 1922 .. |The whole. 
1922 XVI ne ee Extradition (Amendment) ‘Act, The whole. 
1922 XVII |The Indian Museum (Amendment) Act, 1922 |The whole. 
1922 XVIII iN Neg oanie Instruments (Amendment) The whole. 
"E ct, A 
1922 XIX |The Court-fees (Amendment) Act, 1922 .. |The whole, 
1922 . XX |The Parsi Marriage and Divorce (Amend- |The whole. 
ment) Act, 1922. 
1922 XXI |The Official Trustees and} Administrator- |The whole. 
General’s Acts Amendment Act, 1922. 
1923 XI |The Repealing and Amending Act, 1923 .. {So a z has not been 
repealed. 
1923 XII |The Criminal Law Amendment Act, 1923 .. |So a Ae has not been 
repealed. 
1923 XIII |The Married Women’s Property (Amend- |The whole. 
ment) Act, 1923. 
1923 XV |The Indian Income-tax (Amendment) Act, [So muchas has not been 
1923. repealed. 
1923 XVI |The Government Savings Banks (Amend- |The whole. 
ment) Act, 1923. 
1923 XVII |The Prisoners (Amendment) Act, 1923 » |The whole. 
1923 XVIII |The Code of Criminal Procedure (Amend- So much as has not been 
ment) Act, 1923. repealed. 
1923 . XX Ape R Penal Code (Amendment) Act, |The whole. 
1923 XXVI one Code of Civil Procedure (Amendment) [The whole. 
ct. 
1923 XXVII RN Indian Income-tax (Further Amendment) {The whole. 
i ct, 1923. 
1923 XXIX |The Code of Civil Procedure (Second Amend- |The whole. 
ment) Act, 1923. 
1923 XXX ane Special Marriage (Amendment) Act, |The whole. 
1923 XXXI |The fedian Territorial and Auxiliary Forces |The whole. 
(Amendment) Act, 1923. 
1923 XXXII |The Indian Lunacy (Amendment) Act, 1923. |The whole. 
1923 XXXIII The Indian Army (Amendment) Act, 1923. The whole. 
1923 XXXIV ‘The Cutchi Memons (Amendment) ‘Act, 1923. 'The whole. 
1923 XXXV The Code of Criminal Procedure (Further |The whole. 
~ Amendment) Act, 1923 
1923 XXXVII The Code of Criminal Procedure (Second |So much as has not been 
Amendment) Act, 1923 repealed. 
1923 XXXVIII L Acquisition , (Amendment) Act |The whole. 
4923 XXXIX |The Indian Ports (Amendment) Act, 1923. The whole. 
1923 XL oo Electricity (Amendment) Act, |The whole. 
1923 XLI |The Charitable and Religious Trusts |The whole. - 
; (Amendment) Act, 1923. 
1923 XLIII |The Indian Stamp (Amendment) Act, 1923. |The whole. 
1924 I ge eg Cotton Cess (Amendment) Act, |The whole. 
1924 VII The Repealing and Amending Act, 1924 . [So mieh = has not been 
repealed. 
1924 X |The Indian Coinage (Amendment) Act, 1924. |The whole. 
1924 XI |The Indian Tuomi as (Amendment) Act, |The whole. 


1924. 
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Year © No. Short title. Extent of repeal. 
1 2 3 4 
1924 XV Aue noe Motor Véhicles (Amendment)! The whole. 
ct, š 
1924 AVI E n Post Office (Amendment) Act,| The whole. 
1924 XVM |The Se bon Bank of India (Amendment)} The whole. 
1924 XVIIL The [udian Criminal Law Amendment Act,| The whole. 
1925 I |The Indian Merchant Shipping (Amendment)| The whole. 
Act, 1925. - 
1925 Vv The Indian Income-tax (Amendment). Act,| The whole. 
1925 VII |The Cantonments (Amendment) Act, 1925. | The whole. 
1925 VIII |The Obscene Publications Act, 1925 -| The-whole. 
1925 IX |The Indian Ports (Amendmient) Act, 1925. The whole. 
1925 X |The Cantonments (House-Accommodation, The whole. 
Amendment) Act, 1925. 
1925 XI |The Indian Merchant Shipping (Second The whole. 
Amendment) Act, 1925. 
1925 XV |The Indian Stamp (Amendment) Act, 1925. | The whole. 
1925 XVI aN eee Income-tax (Second Amendment)| The whole. 
ct 
1925 XVII |The Prisons (Amendment) Act, 1925 The whole. 
1925 XVIII sar aia Cotton Cess (Amendment) Act, The whole. 
1925 XX The Soe of Civil Procedure (Amendment)| The whole. 
ct g 
1925 XXI m vege Endowments (Amendment)| The whole. 
ct 5 
1925 XXIII po Legislative Members Exemption Act,| The whole. 
1925 XXIV i Sikh Gurdwaras (Supplementary) Act,| Section 3. 
1925 XXVII |The n (Amendment) Act, 1925 +| So mui as has not been 
repealed. 
1925 XXVIII |The Provident Funds (Amendment) Act, 1925| The whole. 
1925 | XXIX Fhe ii Penal Code (Amendment) Act,| The whole. 
1925 | XXX whe Indian Limitation (Amendment) Act, The whole. 
1925 XXXII |The Sadh Courts (Supplementary) Act, 1925.| The whole. 
1925 XXXIII |The Criminal Tribes (Amendment) Act, 1925 | The whole. 
1925 XXXIV The ores Transport (Amendment) Act,| The whole. 
« 4925. : ; 
1925 | XXXVI 'Phe Indian Ports (Amendment) Act, 1925 So much = has not been 
repeale 
1925 XXXVII The Repealing and Amending Act, 1925 -| So muchi ae has not been 
` repeale 
1925 | XXXVIII ae Transfer of Property (Amendment) Act] The whole. 
1926 I |The Shall Cause Courts: (Attachment of Im-| The whole. ? 
moveable Property) Act, 1926 : 
1926 Il |The Code of Criminal Procedure (Amend-| So much as has not been 
. ment) Act, 1926. repealed. 
1926 _iv The Guardians and Wards (Amendment) Act So much as has not been 
1926. repealed. 
1926 - V |The Indian Lunacy (Amendment) Act, 1926. | The whole. 
1926 |, VI |The Cee. Civil Procedure (Amendment) The whole. 
Act 
1926 IX |The Insolvency (Amendment) Act, 1926. The whole. 
1926 X |The Code of Criminal Procedure (Second! The whole. 
Amendment) Act, 1926. 
1926 XIII |The Indian Registration (Amendment) Act,| The whole. 
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Year. No. 

1 2 
1926 XIV 
1926 XV 
1926 XVIII 
1926 XXII 
1926 XXIV 
1926 XXV 
1926 XXVII 
1926 XXVIII 
1926 XXIX 
1926 XXX 
1926 XXXI 
1926 XXXII 
1926 XXXIII 
1926 XXXV 
1926 XXXVI 
1926 XXXIX 
1926 XL 
1927 I 
1927 Il 
1927 Vv 
1927 VI 
1927 VIL 
1927 VIII 
1927 . IX 
1927 X 
1927 XI 
1927 XIII 
1927 XIV 
927 XV 
927 XVII 
1927 XVIIL 
1927 XIX 
1927 XXI 
1927 XXII 
1927 XXV 
1927 XXVI 
1927 XXVII 





. . 0. THE REPEALING ‘ACT, 1938. 
Short title. 
3 


ehe adran Civil Courts (Amendment) Act, 
Phe Legal Practitioners (Amendment) Act, 


The Madras Civil Courts (Second Amend- 
ment) Act, 1926. 

The Code of Civil Procedure (Second 
Amendment) Act, 1926 

Tee Income-tax (Amendment) Act, 

The Indian Divorce (Amendment) Act, 1926. 

Pe enone of Property (Amendment) Act, 

The Usurious Loans (Amendment) Act, 1926. 

The Workmen’s Compensation (Amendment) 


Act, 1926. 
The Negotiable Instruments (Interest) Act, 


The Indian Evidence (Amendment) Act, 1926. 

The Administrator-General’s (Amendment) 
Act, 1926. 

Ep man Companies (Amendment) Act, 

The Cantonments (Amendment) Act, 1926 .. 

The. Code of Criminal Procedure (Third 
Amendment) Act, 1926. 

The Provincial Insolvency 
Act, 1926. 

The Indian Succession (Second Amendment) 
Act, 1926. 

The Indian Limitation (Amendment) Act, 


(Amendment) 


1927. 
ae Indian Registration (Amendment) Act, 
The Indian Finance Act, 1927 


The Madras Sait (Amendment) Act, 1927 .. 

ache Provident Funds (Amendment) Act, 

The Sea Customs (Amendment) Act, 1927 . 

The Indian Limitation (Second Amendment) 
Act, 1927. 

The Repealing and Amending Act, 1927 


The Insolvency (Amendment) Act, 1927 
De aian Bar Councils (Amendment) Act, 


The Indian Merchant Shipping (Amendment) 
Act, 1927. 

The Indian Divorce (Amendment) Act, et 

The Indian Lighthouse Act, 1927 X 


ae Succession (Amendment) Act, 


The Presidency-towns Insolvency (Amend- 
ment) Act, 1927. 

Tiga aen Securities (Amendment) Act, 

The Societies Registration (Amendment) 
Act, 1927. 

The Criminal Law Amendment Act, 1927 

The Cantonments (Amendment) Act, 1927 

The nidian Emigration (Amendment) Act, 





It 


Extent of repeal. 
4 





The whole. 

The whole. 

The whole. 

So much as has not been 
repealed. 

The whole. 


The whole. 
The whole. 


The whole. 
The whole. 


So much as has not been 
repealed. 

The whole. 

The whole. 

The whole. 


The whole. 
The whole. 


So much as has not been 
repealed. 

The whole. 

The whole. 


The whole. 


-| So much as has not been 


repealed. 
The whole. 
The whole. 


The whole. 
The whole: 


--| So much as has not been 


repealed. 


++ The whole. 


The whole. 

The whole. 

The whole. 

Section 22 and 
Schedule. 

The whole. 

The whole. 

The whole. 


The whole. 


the 


.| The whole. 
.| The whole. 


The whole. 


XXVIII 
XXX 
Tr 

` I 
‘Iv 


THE MADRAS LAW JOURNAL SUPPLEMENT. 


Short title. 
3 


1927. 

The Indian Divorce (Second Amendment) 
Act, 1927, 

The Indian Securities (Amendment) Act; 


eden Income-tax (Amendment) Act, 

1 

The Inland Bonded Warehouses (Amend- 
ment) Act, 1928. 

The Indian Merchant Shipping (Amendment) 
Act, 1928. 

The Indian Territorial Force (Amendment) 
Act, 1928. . 

The Auxiliary Force (Amendment) Act, 1928. 

The Chittagong Port (Amendment) Act, 1928. 

To n Succession (Amendment) Act, 


1 

ere rdan Trade Unions (Amendment) Act, 
1 

eae acer Income-tax (Amendment) Act, 
1 

The Repealing and Amending Act, 1928 


The Madras Salt (Amendment) Act, 1928 


The ‘Indian Income-tax (Amendment) Act, 
i 
i 


I {The Indian Limitation (Amendment) Act, 


° VII 


1929. 

The Presidency-towns Insolvency (Amend- 

- ment) Act, 1929. 

The Indian Boilers (Amendment) Act, 1929. : 

The Bengal Pilot Service (Centralisation of 
Administration) Act, 1929. 

The Indian Income-tax (Provident Funds 
Relief, Act, 1929. ; 

The Indian Territorial Force (Amendment) 
Act, 1929, 

Pe Indian Cotton Cess (Amendment) Act, 
192' 

The Indian Registration (Amendment) Act, 
1 


Act, 1929. 

The indian Succession (Amendment) Act, 
192 

The si ransien of Property (Amendment) Act, 
192 

The Transfer of Property (Amendment) 
Supplementary Act, 1929. 

The Provident Funds (Amendment) Act, 1230 





|The Dangerous Drugs Act, 1930 


The Indian Sale of Goods Act, 1930 

The Indian Contract (Amendment) Act, 1930 

The Transfer of Property (Amendment) 
Act, 1930, 

The Prisons (Amendment) Act, 1930 

The Indian Patents and Designs (Amend- 
ment) Act, 1930. 

The Repealing and Amending Act, 1930 


The Cantonments (House-Accommodation 
Amendment) Act, 1930. 
The Insolvency Law (Amendment) Act, 1930 


Extent of repeal. 


_4 


The whole, 
The whole. 
The whole. i 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 


The whole. 
The whole. 





The (Guardians and Wards (Amendment) 


The whole. 


The whole. 
The whole. 


. ISo much as has not been 


repealed. 


. |The whole. 


The whole. 
The whole. 


The whole. 
The whole. 


The whole. 


; The whole. 


The whole. 
The whole: 
The whole. 
The whole. 
The whole. 


Sections 2, 3, 4, 5, 6, 7, 8, 
9; 10; 11, 12, 13 and- 14., 

The whole. 

Sections 40 and so. much, 
of Schedule II as has 
not been repealed. 

Section 65.‘ 

.The whole. 

The whole. ` 


The whole. 
The whole. 


. [So much as has not been 


repealed. 
The whole. 
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| 
No. | Short title. `~ Extent of repeal. 
2 i 3 4 
XIII |The Inland Steam-vessels (Amendment) Act, |The whole. 
XIV Saa an Railways- (Amendment) Act, |The whole. 
XVI |The Transfer of Bape (Amendment) |The whole. 
Supplementary Act, 1930. 
XIX Gee as Companies (Amendment) Act, |Section 2. 
1 ; 
XX |The Destructive Insects and Pests (Amend- |The whole. 
ment) Act, 1930. 
XXI Sea Income-tax (Amendment) Act, |The whole. 
1 5 
XXII {The Indian Income tax (Second Amend- |The whole. 
ment) Act, 1930. 
XXIII |The Indian Income-tax (Third Amendment) |The whole. 
Act, 1930. ! , 
XXIV |The Indian Lac Cess Act, 1930 Section 11. 
XXV |The acces Instruments (Amendment) The whole. 
Act, 193 
XXVI |Th Indian Forest (Amendment) Act, 1930 .. |The whole. 
XXVIL ae Telegraph (Amendment) Act, |The whole. 
XXVIII |The ard Civil Courts (Amendment) |The whole. 
Act 
XXIX The Benares Hindu University (Amendment) |The whole. 
ct, ls j 
IV ce Income-tax (Amendment) Act, |The whole. 
1931. 
V |The indin Territorial Force (Amendment) |The whole. 
Act, 
VI |The Auxiliary Force (Amendment) Act, 1931. |The whole. 
VII |The Cantonments (Amendment) Act, 1931 .. (The whole- 
VIII The yak: Naval Armament (Amendment) |The whole. 
ct 
. IX The Indian Merchant Shipping (Amendment) The whole. 
Act, 193 
X |The Vizagapatam Port Act, 1931 .. |The whole. 
' XI |The Indian Ports (Amendment) Act, 1931 .. |The whole. 
| XII ene ae Reserve Forces (Amendment) |The whole. 
ct, ; 
| XVI Tre Frovisondl Collection of Taxes Act, |Section 6. 
1931. 
XVII! (The tadis Succession (Amendment) Act, The whole. 
| XVIII |The Aligarh Muslim University (Amend- {The whole. 
’ ment) Act, 1931. 
a The Land Customs (Amendment) Act, 1931.. |The whole. 
{|The Indian Companies (Supplementary |The whole. 
Amendment) Act, 1932. 
VII |The Salt Additional Import Duty (Extend- |The whole. 
ing) Act, 1932. l 
VIL |The Bengal Criminal Law Amendment |Section 5, 
(Supplementary) Act, 1932. 
IX |The Indian Partnership Ac’, 1932 T ia tae 73 and Schedule 
X {The Code of Civil Procedure (Amendment) The whole. 
Act, 1932. 
XIII |The Sugar Industry (Protection) Act, 1932.. sen 2and the Sche- 
ule. 
XIV |The Indian Air Force Act, 1932 . [Section 130 and the 
Schedule. 
XVI The Indian Emigration (Amendment) Act, |The whole. 











Id THE MADRAS LAW .JOURNAL SUPPLEMENT, [1 oF 1938 




















e 
Year. |© No. Short title. Extent of repeal. 
1 2 3 -4 
T ; 
1932 ‘XVII |The Cantonments (Amendment) Act, 1932 _.: |The whole. 
1932 XVIII |The Ancient Monuments Preservation |The whole. 
s (Amendment) Act, 1932. , 
1932 XIX |The Trade Disputes (Amendment) Act, 1932 |The whole. 
1932 * XX |The Port Haj Committees Act, 1932 Section 24. 
1932 XXI |The Code of Criminal Procedure (Amend- The whole. 
ment) Act, 1932. ' 
1932 XXIII |The Criminal Law Amendment Act, 1932 .. Secang 1i, 12, 13, 14 
and 16, 
1933 III |The Indian Forest (Amendment) Act, 1933.. |The whole. 
1933 X eee Force (Amendment) Act, The whole. 
1933 XI ITI in Indian Merchant Shipping (Amendment) The whole. 
ct ý 
1933 -© XII ye A Income-tax (Amendment) Act, The whole. 
1933 XV DN Workmen's s Compensation (Amendment) The whole. 
ct 
1933 XVI Ge ia Acquisition (Amendment) Act, |The whole. 
1933 XVII phe Indian Income-tax (Second Amendment) |The whole. 
Act. 
1933 XIX meen Indian Railways (Amendment) Act, The whole. 
1933 XXI The Indian Arbitration (Amendment) Act, |The whole. 
1933 XXII |The Cantonments (House-Accommodation |The whole. 
Amendment) Act, 1933. : 
1933 - XXV |The Indian Merchant Shipping (Second |The whole. 
Amendment) Act, 1933. 
1933 XXVI TR Angra Drugs (Amendment) Act |The whole. i 
1933 XXVIII |The Indian Tarif (Second Amendment) So much as has not been 
Act, 1933. repealed, 
1934 Ii The eas, Bank of India (Amendment) |The whole. 
; ct, 1 
1934 V me me Medical Council (Amendment) |The whole. 
ct, S 
1934 XVI is Negotiable Instruments (Amendment) |The whole. 
ct, 1934, 
1934 XVIII |The Indian Trusts (Amendment) Act, 1934 .. |The whole. 
1934 XXI |The Sea Customs (Amendment) Act, ioa The whole. 
1934 XXII !The Indian Aircraft Act, 1934 ‘Section 20, 
1934 | XXIV 'The Repealing and Amending Act, 1934 -iĝe müch a has not been 
repeale 
1934 XXIX The. adig Income-tax (Amendment) Act, |The whole. : 
1934 XXX |The Petroleum Act, 1934 i perhon 32 and the Sche- 
ule. 
1934 XXXITI |The Indian Army (Amendment) Act, 1934 .. |The whole. 
1934 | ` XXXIV |TheJndian Navy (Discipline) Act, 1934 n areia a the Second 
chedule. 
1934 XXXV |The Amending Act, 1934 .. |The whole. 
1935 I ee ma Naturalization (Amendment) |The whole. 
ct, 7 
1935 |e III Tie poian Tea Cess (Amendment) Act, |The whole. 
1935 VI The Aligarh Muslim University (Amend- |The whole. 
| ment) Act, 1935. 
1935 VII 'The Indian Army (Amendment) Act, 1935 .. |The whole. 
1935, VIII |The Central Provinces Courts (Supplemen- The whole. 
: tary) Act, 1935. 








~ 


hj 


IX 


THE REPEALING AGT, 1938. - 





Short title. 
ag 





ment) Act, 1935. 
Act, 1935. 


| |The Factories (Amendment) Act, 1935, 


PART IL—ReEcutations. 


tion, 1876. 


tion, 1883. 
tion, 1884 


The Sonthal Parganas Rent Regulation, 1886. 

The Hazara Tenancy Regulation, 1887 

Ape Government Wards Regulation, 

n Assam Land and Revenue Regulation, 
1 


The Assam Forest Regulation, 1891 





Tit |The Sindh Frontier Regulation, 1892 Pa 
vy |The Sonthal Parganas Justice Regulation, 


TI 
III 


IV 
Vv 


1893. 
The Ajmere Amending Regulation, 1893 .. 


The British Baluchistan Criminal Justice 
Regulation, 1896. . 

The British Baluchistan Civil Justice Regula- 
tion, 1896. 


Amendment Regulation, 1598. 


Regulation, 1899. 


| cationsin the Punjab Alienation of Land 
Act, 1900, in its application to the North- 
West Frontier Province. 

The Hazara Tenancy (Amendment) Regula- 
tion, 1904. 

The North-West Frontier Province Court of 
Wards Regulation, 1904. i 

The Assam Land and Revenue (Amendment) 
Regulation, 1905. 

goes Coorg Courts (Amendment) Regulation, 








The North-West Frontier Province Law and 
Justice (Amendment) Regulation, 1906. 

The Coorg Municipal Regulation, 1907 va 

The Sonthal Parganas Rent (Amendment) 
Regulation, 1907. 

The Coorg Land and Revenue (Amendment) 
Regulation, 1907. 

The Ajmere Land and Revenue (Amend- 
ment) Regulation, 1907. 


I5 


Extent of repeal. 


4 


The Provincial Small Cause Courts (Amend- |The whole. 


The Provincial Insolvency (Amendment) |The whole. 


The whole. 


The Andaman and Nicobar Islands Regula- {Section 2. 


The Assam Frontier Tracts Regulation, 1880. |So much as has not been 


repealed. 


The Sylhet and Cachar Rural Police Regula- |So much as has not been 


repealed. 


The Andaman and Nicobar Islands Regula- |The whole. . 
The Assam Frontier Tracts Regulation, 1884. |The whole. 


Sections 4 and 28. 


. |Section 2. 


Section 2. 


The whole. 


+. Section 2. 


Section 2 (2). 
Section 24, 


So much as has not beem 
repealed. 
Section 2. 





The Assam Frontier Tracts Regulation (1880) |The 


Section 2 and the Sche- 
dule 
whole. 


A a | Land and Revenue Regulation, |Section 2 and the First 


Schedule. 


The ‘Sonthal Parganas Justice and Laws |So muchas has not been. 


repealed. 


The Coorg Courts Regulation, 1901 + Section 20 and the Sche- 
dule. 
The Frontier Crimes Regulation, 1901 +. (Section 64, 


tA Regulation to provide for certain modifica- !The whole. 


The whole. 
Section 3. 

The whole. 
The whole. 
The whole. 


Section 167. ¢ 
The whole. 


The whole. 


|The whole. 
i 
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Year _ No.. Short title. Extent of repeal. | 
1 2 30 4 
1908 I !The Coorg Land and Revenue (Amendment) The whole. 
Regulation, 1908, 
1908 III |The Sonthal Parganas Settlement (Amend- Sections 2, 4, 5,8, 9 and 
- |. ment) Regulation, 1908. 10. 
1908 IV |The Se ea and Nicobar ‘Islands Regula- |The whole. 
tion, 
1911 I |The eae -West Frontier Gazette Regula- |The‘whole. . 
tion, 
1911 IV |The Coorg Land and Revenue (Amendment) |So muchas has not been 
, Regulation, 1911. repealed. ge 
1911 V |The Coorg District Fund (Amendment) |The whole. 
Regulation, 1911. . 
1912 Il The North-West Frontier Province Law and |So much as has not been 
ý Justice (Amendment) Regulation, 1912. - repealed. 2 
1912 II epp om Forest (Amendment) Regulation, |The whole. 
1912 “ TV |The Sonthal Parganas Justice (Amendment) |The whole. 
Regulation, 1912. 
1912 V |The British Baluchistan Forest (Amendment) |The whole. 
: ` Regulation, 1912, ; 
1913 I |The Coorg District Fund (Amendment) The whole. 
Regulation, 1913. 
1914 II |The oe Repealing and Amending Regula- So much as has not been 
tion, 1914 repealed. 
1915 II |The Andaman and Nicobar Islands (Amend- |The whole. 
ment) Regulation, 1915. 
1919 T |The North-West Frontier Province Law and {Section 2. 
‘Justice (Amendment) Regulation, 1919. > 
1919 II |The British Baluchistan Criminal and Civil [Sections 2 and 3. 
Justice (Amendment) Regulation, 1919. 
1919 III |The Hazara Upper Tanawal (Amendment) |The whole. 
Regulation, 1919. 
1919 IV The Hazara Forest (Amendment) Regulation, |The whole. 
1920 II ; The British Baluchistan Civil Justice(Amend- The whole. 
ment) Regulation, 1920, 
1920 IV The Chittagong Hill Tracts (Amendment) |The whole. 
Regulation, 1920. 
1921 III |The British Baluchistan Bazars (Amendment) |The whole. 
Regulation, 1921. 
1921 IV |The Ajmere Land and Revenue(Amendment) The whole. 
i Regulation, 1921. 
1922 I T Forest (Amendment) Regulation, |The whole. 
1923 II Phe Ce Coorg Courts (Amendment) Regulation, iThe whole. 
1925 IV jThe NE Hill Tracts (Amendment) |The whole. 
Regulation, 1925. eos 
1925 V |The Bengal Eastern Frontier (Amendment) |The whole. 
Regulation, 1925, 
4925 VI |The Ajmere-Merwara Municipalities Regula- {Section 2 and the Firs? 
sion, 1925. Schedule, 
4925 ‘ VII |The Sonthal Parganas Settlement (Amend- |The whole. 
ment) Regulation, 1925, 
1926 I |The Laccadive Islands and Minicoy (Amend- {So much as has not been 
ment) Regulation, 1926. repealed. 
1926 III |The Andaman and Nicobar Islands (Land- [Section 27. 
tenure) Regulation, 1926. 
1926 IV |The North-West Frontier Province Law and {So much as has not been 
Justice (Amendment) Regulation, 1926. repealed. 
1926 V ithe -Ajmere Rural Boards (Amendment) |The whole. 
Regulation, 1926, 
1926 VII |The Frontier Crimes (Amendment) Regula- The whole. 


tion 1926, 
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‘Year No. Short title. Extent of repeal. 
1 2 3 4 
— a 
1926 VIII |The British Baluchistan Gases (Amend- |The whole. 
ment) Regulation, 1926, 
1927 II |The Andaman and Nicobar Islands (Amend- |The whole. 
ment) Regulation, 1927. 
1927 ITI |The Punjab Frontier Crossing (Amendment) |The whole. 
Regulation, 1927. 
1928 I |The Sonthal Parganas Settlement (Amend- |The whole. 
: ment) Regulation, 1928. 
1928 V |The eee Crimes (Amendment) Regula- |The whole. 
tion, 192 
1930 I |The Andaman and Nicobar Islands (Amend- |The whole. 
ment) Regulation, 1930. 
1930 III |The Andaman and Nicobar Islands (Second |The whole. 
Amendment) Regulation, 1930. 
1930 VI |The Panth Piploda Laws (Amendment) |The whole. 
Regulation, 1930. 
1930 VII aa Kore Courts (Amendment) Regulation, The whole. 
1931 I |The North-West Frontier Province Courts |Sections 38 and 39. 
Regulation, 1931. A 
1931 VII |The Panth Piploda Laws (Amendment) |The whole. 
Regulation, 1931. 
1932 I ae alatet Courts (Amendment) Regulation, |The whole. 
1932 II |The Ajmer Rural Boards (Amendment) |The whole. 
Regulation , 1932. 
1933 IV |The Sonthal Parganas Justice -(Amendment) |The whole. 
Regulation, 1933. 
1934 I |The Sonthal Parganas Settlement (Amend- |The whole. > 
ment) Regulation, 1934. 
1935 IV |The Ajmer-Merwara Municipalities (Amend- |The whole 


pen Regulation, 1935. 


THE INDIAN COMPANIES (AMENDMENT) ACT, 1938. 





Acr No, II or 1938. 


[26th February, 1938, 


An Act further to amend the Indian Computes Act, 1913, for certain purposes. 


WHEREAS it is expedient further to amend the Indian Companies Act, 1913, 
for the purposes hereinafter appearing; It is hereby enacted as follows :— 


1. This Act may be called Tae Inpran Com- 
PANIES (AMENDMENT) Act, 1938. 


2. Inthe first proviso to sub-section (2) of section 17 of the Indian 


Short title. 


Amendment of secon 17, 


-Act VII of 1913. 


82” shall be substituted. 


Act VII of 1913. 


Amendment’ of section 34, 


f Amendment of 


I—3 


section. 
‘861, Act VII of 1913. 


Companies Act, 1913 (hereinafter referred to as the 
said Act), for. ‘the word and figure “regulation 78” 
the words and figures “regulations 78, 79, 80, 81 and 


3. In sub-section (1) of section 34 of the said 


shall be substituted.- 


“485” shall be substituted, 


Act; for the word; brackets and figure “sub-section 
(4)” ” the word, brackets, and igure “sub-section (7)” 


4. In clause (a) of sub-section (1) of section 
861 of the said ‘Act, for the figure “84” the figure 
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5, In sub-section (1) of section 86-D of the said Act, for the words “or 

P toa private company of which such director isa 

amend pi ia director” the words “or to a private company of 

-Dict ? ' which such director is a member of director” shall be 
substituted. 


6. In sub-section (1) of section 87-D of the said Act, for the words “or 

: to any director of the private company” the words. 

gga ei “or to any member or director of the private com- 
yee ' pany” shall be substituted. 


; 7. In sub-sections (1) and (2) of section 102 of 

a enn: TA section the said Act, for the word and figure “section 101” 

ae : the words and figures “section 98 or section 101” 
shall be substituted. 


PATEE it 7 8. In section 130 of the said Act, sub-section 
mendment of section (3) shall be re-numbered as sub-section (4) and the 
130, Act VII of 1913. following shall be inserted as sub-section (3), 
namely :— 

“(3) Where a company has a branch office, the company shall be deem- 
ed to have complied with the provisions of sub-section (1) and sub-section (2)- 
if proper books of account relating to the transactions effected at the branch 
office are kept at the branch office and proper summarised returns, made up to 
dates at intervals of not more than two months, are sent by the branch office to 
the registered office of the company or other place referred to in sub-sec- 
tion (2).” 


Amendment of section a : : Es. 
134, Act VTI of 1913. 9.- In section 134 of the said Act, 


(a) in sub-section (1),— 
(i) after the words “profit and loss account” the words “or the income 
and expenditure account as the case may be” shall be inserted ; and 
ii) for the words “a copy of the balance-sheet” the words “three copies. 
thereof” shall be substituted ; 
(b) in sub-section (2), for the word “copy” the word “copies” shall be 
substituted. 
Hee ated bie voces an E A l ae eee ee of ne 
endment o e sai ct, for the word, brackets an ure ‘“sub- 
153-A, Act VII of 1915. section (4)” the word, brackets and EE “sub— 
section (6)” shall be substituted. 


Amendment of section H i T 
237 "Net VIL of 1913. 11. In section 237 of the said Act, 


(a) in sub-section (6), the words beginning with “and it shall be the- 
duty of” and ending “which he is reasonably able to give”, and the words. 
beginning with “For the purposes of this sub-section” and ending “whether 
that person is or is not an officer of the company” shall be omitted ; 

(b) after sub-section (6) the following sub-section shall be inserted,. 
namely :— 

é‘(7) Notwithstanding anything contained in the Indian Evidence Act,. 
1872, when any proceedings are instituted under this section it shall be the duty 
of the liquidator and of every officer and agent of the company past and present 
(other than the defendant in the proceedings) to give all assistance in connec-. 
tion with the prosecution which he is reasonably able to give, and for the pur- 
poses ‘of this sub-section the expression agent in relation to a company shall 
be deemed to include any banker or legal adviser. of the company and any 
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person employed by the company as auditor, whether that person is or is not an 
officer of the company”; and . 

_ (c) existing sub-section (7) shall be re-numbered as sub-section (8), 
and in that sub-section as so re-numbered, for the word, brackets and figure 
“sub-section (6)” the word, brackets and “sub-section (7)” shall be substituted. 


Amendment of section ; : 
277, Act Vil of 1013, 12, In section 277 of the said Act,— 


(a) in sub-section (1),— 

(7) after clause (d) the following clause shall be inserted, namely :— 

“(e) the full address of that office of the company in British India which 
is T be deemed the principal place of business in British India of the company ;” 
an 

(ii) for the words “or in such address” the words “or in any such 
address” shall be substituted ; 

(b) in sub-section (3),— 

(i) in sub-clause (4), for the words “a copy of that balance-sheet” the 
words “three copies of that balance-sheet” shall be substituted, and after the 
words “such supplementary statements” the words “in triplicate” shall be 
inserted ; 

(it) in sub-clause (i), after the words “such a statement” the words 
“in triplicate” shall be inserted, 

oa ; z 13. Peat 277-D s E said Act shall be re- 

mendment of section numbered as sub-section of that section and tothe 

20 -D ACENV TL OF 1313. sub-section so renumbered the following shall be 
added, namely :-— 

“Provided that references in the said sections to the registrar shall be 
deemed to be references to the registrar of the province in which the principal 
place of business in British India of such company is situated, and references 
to the registered office of the company shall be deemed to be references to the 
principal place of business in British India of the company: 

Provided further that, where a charge is created outside British India or 
the completion of the acquisition of property takes place outside British India, 
sub-clause (i) of the proviso to sub-section (1) of section 109 and the proviso 
to sub-section (1) of section 169-A shall apply as if the property wherever 
situated were situated outside British India. 

(2) This section shall be deemed not to have come into force until the 
commencement of the Indian Companies (Amendment) Act, 1938: 

Provided that where the provisions of section 109 and sections 117 to 120 
have not been complied with in respect of any charge or mortgage created 
since the 15th day of January, 1937, as required by this Act, those provisions 
shall be complied with within four weeks from the commencement of the Indian 
Companies (Amendment) Act, 1938,” 

Amendment of section 14. To section 277-E of the said Act the follow- 
227-E, Act VII of 1913. ing shall be added, namely :-— 

“Provided that references in the said section to the registrar shall be 
deemed to be references to the registrar of the province in which the principal 
place of business in British India of such company is situated, and references to 

. the registered office of the company shall be deemed tobe references to the 
principal place of business in British India of the company.” 
ia n i 15. In clause @) of section 277-F a the said 
enament Ogee on Act, after the words “managing agent” the words 
271-F, Act VII of 1913. “of a company not being a Paane company” shall 
be inserted. 
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16. In sub-section (1) of section 277-L of the 
said Act, before the words ‘‘a statement” the words 
“three copies of” shall be inserted. 


17. (1) Section 277-M of the said Act shall be re-numbered as sub-section 
Pe : Fe (1) of that section and, in the said section so Fe 
mendment of section numbered, for the words “A banking company sha 
BGM AEN VEES A91 not form or hold shares in any subsidiary company 
except a subsidiary company of its own’. the words “A banking company shall 


not form any subsidiary company except a subsidiary company” shall be subs- 
tituted. 


(2) To the said section as so re-numbered the following sub-section shall 
be added, namely :— 


“(2) Save as provided in sub-section (1), a banking company shall not 
hold shares in any company whether as pledgee, mortgagee or absolute owner 
of an amount exceeding forty per cent. of the issued share capital of that 
company: 


Provided that nothing in this sub-section shall apply to shares held by a 
banking company before the commencement of the Indian Companies (Amend- 
ment) Act, 1936”. 


Amendment of section 
277-L, Act VII of 1913. 


i he ol vl yer _ 18. For section 284 of the said Act the follow- 
Vilof1913, sing section shall be substituted, namely :— 


“284, The provisions with respect to winding up contained in this Act as 

PE E EE aces amended by the Indian Companies (Amendment) 

decdinge for winding ub. Act, 1936, shall not apply to any company of which 

the winding up has commenced before the commence- 

ment of the Indian Companies (Amendment) Act, 1936, but every such 

company shall be wound up in the same manner and with the same incidents as 
if the Indian Companies (Amendment) Act, 1936, had not been passed.” 


Amendment of First 19. In the First Schedule to the said Act, in 
Schedule, Act VII of 1913. Table A,— 


(a) in regulation 56, for the words “by at least three members” the 
following shall be substituted, namely :— 


“in accordance with the provisions of clause (c) of sub-section (1) of 
section 79 of the Indian Companies Act, 1913”; 


(b) in clause (a) of regulation 77, for the figure “84” the figure “85” 
shall be substituted ; 


(c) in regulation 106, after the words “such profit and loss accounts” 
the words “income and expenditure accounts” shall be inserted; 


. (d) in regulation 109, for the word “seven” the word “fourteen” shall 
be substituted ; and 


(e) in regulation 116, the words “No other persone shall be entitled to 
receive notices of general meetings” shall be omitted. 


er rae er ee A In the Second Schedule to the said Act, in 
edule, Act VI econd the last entry of the left hand column of Form I, for 
S Be IE OS 2i the word “amounts” the word “accounts” shall be 
substituted. 


: 21, Inthe Third Schedule to the said Act, for 

apenas Gere Third the entry “BOOK DEBITS” in the right hand column 

ice Maan ore of Form F the entry “BOOK DEBTS” shall be subs- 
tituted. 
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PART II, 
PROVISIONS APPLICABLE TO INSURERS. 


3. (1) No insurer shall, after the commencement of this Act, begin to 
bene carry on any class of insurance business in British 
Registration. India, and no insurer carrying on any class of insu- 
rance business in British India shall, after the expiry of three months from the 
commencement of this Act, continue to carry on any such business, unless he has 
-obtained from the Superintendent of Insurance a certificate of fegistration. 


(2) Every application for registration shall be accompanied by— 


(a) a certified copy of the memorandum and articles of association, where 
‘the applicant is a company and incorporated under the Indian Companies Act, 
1913, or, in the case of any other insurer specified in sub-clause (a) (ii) or sub- 
clause (b) of clause (9) of section 2, a certified copy of the deed of partnership 
-or of the deed of constitution of the company, as the case may be, or, in the case 
-of an insurer having his principal place of business or domicile outside British 
‘India, the document specified in clause (a) of section 63; 

(b) the name, address and the occupation, if any, of the directors where 
the insurer is a company incorporated under the Indian Companies Act, 1913, 
and in the case of an insurer specified in sub-clause (a) (3i) of clause (9) of 
section 2 the names and addresses of the proprietors and of the manager in 
British India, and in any other case the full address of the principal office of the 
insurer in British India, and the names of the directors and the manager at such 
office and the name and address of some one or more persons resident in British 
India authorised to accept any notice required to be served on the insurer; 

(c) a statement of the class or classes of insurance business done or to 
be done, and a statement that the amount required to be deposited by section 7 
or section 98 before application for registration is made has been deposited 
together with a certificate from the Reserve Bank of India showing the amount 
deposited ; 

(d) where the provisions of section 6 or section 97 apply, a declaration 
verified by an affidavit made by the principal officer of the insurer authorised in 
that behalf that the provisions of those sections as to working capital have been 
complied with; 

(e) in the case of an insurer having his principal place of business or 
domicile outside British India, a statement verified by an affidavit made by the 
principal officer of the insurer setting forth the requirements (if any) not 
applicable to nationals of the country in which such insurer is constituted, incor- 
porated or domiciled which are imposed by the laws or practice of that country 
upon Indian nationals as a condition of carrying on insurance business in that 
country ; 

(f) a certified copy of the published prospectus, if any, and of the stand- 
ard policy forms to the insurer and statements of the assured rates, advantages, 
terms and conditions to be offered in connection with insurance policies together 
with a certificate in connection with life insurance business by an actuary that 
such rates, advantages, terms and conditions are workable and sound: 

Provided that in the case of marine, accident and miscellaneous insurance 
‘business other than workmen’s compensation and motor car insurance the above 
requirements regarding prospectus, forms and statements shall be complied 
with only in so far as the prospectus, forms and statements may be available; 
and 

(g) the prescribed fee for registration being not more than one hundred 
rupees for each class of business. 

(3) In the case of any insurer having his principal place of busirfess or 
domicile outside British India, the Superintendent of Insurance shall withhold 
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registration or shall cancel a registration already made, if he is satisfied that in 
the country in which such insurer has his principal place of business or domicile: 
Indian nationals are debarred by the law or practice of the country relating to,. 
-or applied to, insurance from carrying on the business of insurance, or that any 


requirement imposed on such insurer under the provisions of section 62 is not 
satisfied, 


(4) In the case of any insurer the Superintendent of Insurance shalk 
cancel a registration already made if the insurer fails to comply with the pro- 
visions of section 7 or section 98 as to deposits. 


(5) When the Superintendent of Insurance withholds or cancels any 
registration under sub-section (3) or sub-section (4) he shall give notice in 
writing to the insurer of his decision, and the decision shall take effect on such 
date as he may specify in that behalf in the notice, such date not being less than 
one month nor more than two months from the date of the receipt of the notice 
in the ordinary course of transmission. 


(6) The Superintendent of Insurance shall, on being satisfied that the 
applicant has fulfilled all the requirements of the Act applicable to him, grant 
the insurer a certificate of registration. 


4. (1) No insurer, not being a provident society to which Part III, or a 

, ae _ Co-operative Life Insurance Society or a Mutual In- 

pQinimum limit for amui- surance Company to which Part IV, of this Act 

red by policies of life insu- applies, shall pay or undertake to pay on any policy of 

rance. life insurance issued after the commencement of this. 

Act an annuity of fifty rupees or less or a gross sum 

of rupees five hundred or less exclusive of any profit or bonus provided that 

this shall not prevent an insurer from converting any policy into a paid up 
policy of any value or payment of surrender value of any amount. 


(2) Nothing contained in this section shall apply to group policies, that 
is to say, policies in respect of a group of persons engaged in the same occupa- 
tion or kindred occupations under a single employer, for an aggregate sum of 
not Jess than rupees five thousand, under which an insurer pays or undertakes to 
pay a gross sum of rupees five hundred or less on an individual life. 


5. (1) An insurer shall not be registered by a name identical with that by 

R which an insurer in existence is already registered, or 

a reriotion on name of so nearly resembling that name as to be calculated to 
. deceive except when the insurer in existence is in the 


course of being dissolved and signifies his consent to the Superintendent of 
Insurance. 


(2) If an insurer, through inadvertence or otherwise, is without such con- 
sent as aforesaid registered by a name identical with that by which an insurer 
already in existence whether previously registered or not is carrying on business. 
or so nearly resembling it as to be calculated to deceive, the first-mentioned 
insurer shall, if called upon to do so by the Superintendent of Insurance on the 
application of the second-mentioned insurer, change his name within a time to 
be fixed by the Superintendent of Insurance: 


Provided that nothing in this section shall apply to any insurer carrying 


on business before the 27th day of January, 1937, under the Indian Life Assu- 
rance Companies Act, 1912, 


(3) No insurer other than a provident society to which Part III applies, 
who begins to carry on insurance business after the commencement of this Act, 
shall adopt as its name and no such insurer carrying on business before the com- 
mencement of this Act shall continue after the expiry of six months from the 


commencement thereof to use as its name any combination of words which 
includes the word “provident”. 


* 
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6. No insurer incorporated after, or who commenced carrying on the 
ae . business of life insurance in British India, whether 
gee rements as to capl- solely or in common with any other business, after the 
i 26th day of January, 1937, shall be registered unless 
‘he has as working capital a net sum of not less than fifty thousand rupees ex- 
clusive of the deposit to be made before registration under sub-section (5) of 
section 7 of this Act, and exclusive in the case of a company of any sums 
payable as preliminary expenses in the formation of the company. 


7. (1) Every insurer not being an insurer specified in sub-clause (c) of 
clause (9) of section 2 shall, in respect of the insu- 
rance business carried on by him in British India, 
deposit and keep deposited with the Reserve Bank of India in one of the offices 
in India of the Bank for and on behalf of the Central Government cash or 
approved securities, estimated at the market value of the securities on the day 
of deposit, of the amount hereafter specified, namely :— 

(a) where the business done or to be done is life insurance only, two: 
hundred thousand rupees; 

(b) where the business done or to be done is fire insurance only, one 
hundred and fifty thousand rupees; 


. (c) where the business done or to be done is marine insurance only, one 
hundred and fifty thousand rupees; á 

(d) where the business done or to be done is accident and miscellaneous 
insurance including workmen’s compensation, and motor car insurance, one 
hundred and fifty thousand rupees ; 


(e) where the business done or to be done includes life insurance and 
any one of the three classes specified in clauses (b), (c) and (d), three hundred 
thousand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business ; 


(f) where the business done or to be done includes life insurance and 
any two of the three classes specified in clauses (b), (c) and (d), four hundred 
thousand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business; 


(g) where the business done or to be done includes life insurance and all 
three classes specified in clauses (b), (c) and (d), four hundred and fifty thou- 
sand rupees of which two hundred thousand rupees shall be the deposit for life 
insurance business; 


(h) where the business done or to be done does not include life insur- 
ance but includes any two of the classes specified in clauses (b), (c) and (d), 
two hundred and fifty thousand rupees; 

(i) where the business done or to be done does not include life insurance 
but includes all three classes specified in clauses (b), (c) and (d), three hundred 
and fifty thousand rupees; and 

(j) where the business done or to be done is marine insurance relating 
to country craft or its cargo, ten thousand rupees only. 


(2) Where the insurer is an insurer specified in sub-clause (c) of clause 
(9) of section 2, he shall be deemed to have complied with the provisions of this 
section as to deposits, if in respect of any class of insurance business transacted 
by himin British India under a standing contract of the nature referred to in 
sub-clause (c) of clause (9) of section2 a deposit of an amount one-artd-a-balf 
times that specified in sub-section (1) as the deposit for that class of insurance 
business has been made in the Reserve Bank of India in one of the offices in 
India of the Bank for and on behalf of the Central Government in cash or 
approved securities estimated at the market value of the securities on the day 
of deposit by or on behalf of the underwriters who are members of the Society 
of Lloyd’s with whom he has his standing contract. 


Deposits. 
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(3) Where the deposit is to be-made by an insurer incorporated before, 
or carrying on the business of insurance in British India before, the 27th day of 
January, 1937, the deposit referred to in sub-section (1) may be made in not 
more. than seven instalments, of which the first shall be not less than one-fourth 
of the total amount of the deposit and shall be paid before the application for- 
registration is made, the second shall be not less than one-sixth of the balance 
of the deposit and shall be paid before the lst day of January, 1939, and the 
subsequent instalments shall be of not less than the minimum amount required 
as the second instalment and shall be paid before the lst day of January of 
‘each succeeding year: 

Provided that in the case of insurers carrying on life insurance business 
only, the deposit may be made in not more than ten instalments, of which the 
first shall be not less than one-fourth of the total amount of the deposit, and 
shall be paid before the application for registration is made, the second shall be 
not less than one-ninth of the balance of the deposit, and shall be paid before 
the Ist day of January, 1939, and the subsequent instalments shall be of not less 
than the minimum amount required as the second instalment, and shall be paid 
before the Ist day of January of each succeeding year, 


(4) Notwithstanding anything contained in sub-section (3), in the case 
of an insurer not being an insurer specified in sub-clause (a) (it) or sub-clause 
{b) of clause (9) of section 2, and not being an insurer incorporated in or 
domiciled in the United Kingdom, the deposit referred to in sub-section (1) 
shall be made in two instalments of which the first shall be not less than one- 
half of the total amount of the deposit and shall be made before the application 
for registration is made, and the second shall be made before the expiry of one 
year from the date of registration. 

(5) Where the deposit is to be made by an insurer neither incorporated 
before, nor carrying on insurance business in British India before, the 27th day 
of January, 1937, the deposit may be made in instalments of not less than one- 
fourth the total amount before the application for registration is made, not less 
than one-third the balance before the expiry of one year from the commence- 
ment of business in British India, and not less than one-half the residue before 
the expiry of two years from the commencement of business in British India, 
and the balance before the expiry of three years from the commencement of 
business in British India: 

Provided that in the case of any insurer not being an insurer specified in 
sub-clause (a) (ii) or sub-clause (b) of clause (9) of section 2, and not being 
an insurer incorporated in or domiciled in the United Kingdom, the deposit 
Shall be made in full before the application for registration is made. 


(6) No class of insurance business in addition to the class or classes in 
respect of which an insurer is already liable to make a deposit under sub-sec- 
tion (1) or sub-section (2) shall be undertaken by the insurer until the deposit 
to which he is already liable has been made in full, and the additional depo- 
sit required in respect of the additional class of business or so much thereof. 
as under the provisions of sub-section (3), (4) or (5) isto be made before the 
application for registration, has also been made in full. 


(7) Securities already deposited with the Controller of Currency in com- 
pliance with the Indian Life Assurance Companies Act, 1912, shall be transfer- 
red by him to the Reserve Bank of India and shall, to the extent of their 
market value on the day of the first deposit made in compliance with this Act, 
be deemed to be deposited under this Act in respect of the life insurance busi- 
ness of the insurer. 


(8) A deposit made in cash shall be held by the Reserve Bank of India 


to the credit of the insurer and shall be returnable to the insurer in cash in any 


case in*which under the provisions of this Act a deposit is to be returned; 
and any interest accruing due and collected on securities deposited under sub- 
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tion (1) or sub-section (2) shall be paid to the insurer, subject only to deduc- 
tion of the normal commission chargeable for the realization of interest. 


(9) The insurer may at any time substituted for securities lodged with 
‘the Bank under this section other approved securities of equal value at the 
market rate prevailing at the time of substitution, and the Reserve Bank of 
India shall, if so requested by a depositor, invest in approved securities the 
whole or any part of a deposit made originally in cash or the whole or any part 
of cash received by the Bank on sale of or on the maturing of securities lodged 
by the depositor. 7 


(10) If any part of a deposit made under this section is used in the dis- 
charge of any liability of the insurer, the insurer shall deposit such additional 
sum in cash or approved securities as will make up the amount so used. The 
insurer shall be deemed to have failed to comply with the requirements of sub- 
section (1), unless the deficiency is supplied within a period of two months 


from the date when the deposit or any part thereof is so used for discharge of 
liabilities. 


8. (1) Any deposit made under section 7 shall be deemed to be part of 
the assets of the insurer but shall not be susceptible 
of any assignment or charge; nor shall it be available 
for the discharge of any liability of the insurer other than liabilities arising out 
of policies of insurance issued by the insurer so long as any such liabilities 
remain undischarged; nor shall it be liable to attachment in execution of any 
decree except a decree obtained by a policy-holder of the insurer in respect of a 


debt due upon a policy which debt the policy-holder has failed to realise in any 
other way, 


Reservation of deposits. 


(2) Where a deposit is made in respect of life insurance business the 
deposit made in respect thereof shall not be available for the discharge of any 
liability of the insurer other than liabilities arising out of policies of life insur- 
ance issued by the insurer. 


9, Where an insurer has ceased to carry on in British India any class of 
insurance business in respect of which a deposit has 
been made under section 7 and his liabilities in 
British India in respect of business of that class have been satisfied or are other- 
wise provided for, the Court may, on the application of the insurer, order the 
return to the insurer of so much of the deposit as does not relate to the classes 
of insurance, if any, which he continues to carry on. 


Refund of deposits. 


10. (1) Where the insurer carries on business of more than one of the 
classes specified in clauses (a), (b), (c) and (d) of 
sub-section (1) of section 7, he shall keep a separate 
account of all receipts and payments in respect of 
each such class of insurance business. 


Separation of accounts 
and funds. 


(2) Where the insurer carries on the business of life insurance, the 
excess of receipts over payments in respect of such business shall be carried to 
and shall form a separate fund to be called the life insurance fund and the 
deposit made by the insurer in respect of life insurance business shall be deem- 
ed to be part of such fund. 


(3) The life insurance fund shall be as absolutely the security of the ‘ 
life policy-holders as though it belonged to an insurer carrying on no other busi- 
ness than life insurance business and shall not be liable for any contracts of the 
insurer for which it would not have been liable had the business of the insurer 
been only that of life insurance and shall not be applied directly or indirectly 
save as provided in section 49 for any purposes other than those of lift insur- 
ance. ‘ 
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11. (1) Every insurer, in the case of an insurer specified in sub-clause 
(a) (ii) or sub-clause (b) of clause (9) of section 2 
Accounts and balance- in respect of allinsurance business transacted by him,. 
sheet. a z : 
and in the case of any other insurer in respect of the 
insurance business transacted by him in India, shall at the expiration of each 
calendar year prepare with reference to that year— 


(a) in accordance with the regulations contained in Part I of the First 
Schedule, a balance-sheet in the form set forth in Part II of that Schedule; 


(b) in accordance with the regulations contained in Part I of the Secondi 
Schedule, a profit and loss account in the forms set forth in Part II of that 
Schedule, except where the insurer carries on business of one class only of the 
classes specified in clauses (a), (b) and (c) of sub-section (1) of section 7 and: 
no other business; 

(c) in respect of each class of insurance business carried on by him in 
accordance with the regulations contained in Part I of the Third Schedule, a. 
revenue accountin the form or forms set forth in Part II of that Schedule: 
applicable to that class of insurance business, 

(2) Unless the insurer is a company to which the Indian Companies Act,. 
1913, applies, the accounts and statements referred to-in sub-section (1) shall 
be signed by the insurer, or in the case of a company by the chairman, if any,. 
and two directors and the principal officer of the company, or in the case of a 
firm by two partners of the firm, and shall be accompanied by a statement con-- 
taining the names and descriptions of the persons in charge of the management 
of the business during the period to which such accounts and statements refer 
and by a report by such persons on the affairs of the business during that period.. 

(3) Where an insurer carrying on the business of insurance at the com- 
mencement of this Act has prepared the balance-sheet and accounts required by 
the Indian Life Assurance Companies Act, 1912, or has based his accounts. 
upon the financial and not the calendar year, the provisions of this section. 
shall, if the Central Government so directs in any case, apply until the 31st day 
of December, 1939, as if insub-section (1) references to the calendar year were 
references to the financial year, 

12. The balance-sheet, profit and loss account, revenue account and profit 
` and loss appropriation account of every insurer, im 
Audit. the case of an insurer specified in sub-clause (a) (ii) 
or sub-clause (b) of clause (9) of section 2 in respect of all insurance business. 
transacted by him, and in the case of any other insurer in respect of the insur- 
ance business transacted by him in India, shall, unless they are subject to audit 
under the Indian Companies Act, 1913, be audited annually by an auditor, and 
the auditor shall in the audit of all such accounts have the powers of, exercise 
the functions vested in, and discharge the duties and be subject to the liabilities. 
and penalties imposed on, auditors of companies by section 145 of the Indian. 
Companies Act, 1913, 
13. (1) Every insurer carrying on life insurance business shall, in respect 
r of the life insurance business transacted by him in 
gece report and ab- India, and also in the case of an insurer specified in 
e sub-clause (a) (11) or sub-clause (b) of clause (9) 
of section 2 in respect of all life insurance business transacted by him, once at 
least in every five years cause an investigation to be made by an actuary into- 
* the finagcial condition of the life insurance business carried on by him, inclu- 
ding a valuation of his liabilities in respect thereto and shall cause an abstract 
of the report of such actuary to be made in accordance with the regulations. 
contained in Part I of the Fourth Schedule and in conformity with the require- 
ments of Part II of that Schedule. 

(2) The provisions of sub-section (1) regarding the making of an ab- 

stract shall apply whenever at any other time an investigation into the financial’ 
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condition of the insurer is made with a view to the distribution of profits or an 
investigation is made of which the results are made public, 


(3) There shall be appended to every such abstract as is referred to in 
sub-section (1) or sub-section (2) a certificate signed by the principal officer 
of the insurer that full and accurate particulars of every policy under which 
there is a liability either actual or contingent have been furnished to the actuary 
for the purpose of the investigation. : 


(4) There shall be appended to every such abstract a statement, in con- 
formity with the requirements of Part II of the Fifth Schedule and prepared in 
accordance with the regulations contained in Part I of that Schedule, of the life 
insurance business in force at the date to which the accounts of the insurer are 
made up for the purposes of such abstract: 


Provided that, if the investigation referred to in sub-sections (1) and (2) 
is made annually by any insurer, the statement need not be appended every year 
but shall be appended at least once in every five years, 


(5) Where an investigation into the financial condition of an insurer is 
made as at a date other than the expiration of the year of account, the accounts 
for the period since the expiration of the last year of account and the balance- 
sheet as at the date at which the investigation is made shall be prepared and 
audited in the manner provided by this Act. 


14. Every insurer, in the case of an insurer specified in sub-clause (a) 
(ii) or sub-clause (b) of clause (9) of section 2 in 
respect of all business transacted by him, and in the 
case of any other insurer in respect of the insurance 
‘business transacted by him in India, shall maintain— : 

(a) a register or record of policies, in which shall be entered, in respect 
of every policy issued by the insurer, the name and address of the policy-holder, 
the date when the policy was effected and a record of any transfer, assignment 
or nomination of which the insurer has notice, and 


Register of policies and 
register of claims. 


(b) a register or record of claims, in which shall be entered every claim 
made together with the date of the claim, the name and address of the claimant 
and the date on which the claim was discharged, or, in the case of a claim which 
is rejected, the date of rejection and the grounds therefor. 


15. (1) The audited accounts and staternents referred to in section 11 
and the abstract and statement referred to in sec- 
tion 13 shall be printed, and four copies thereof shall 
be furnished as returns to the Superintendent of Insurance within six months 
from the end of the period to which they refer. The Superintendent of Insur- 
ance may extend the time allowed for furnishing the abstract and statement 
referred to in section 13 by a period not exceeding three months: 

Provided that the said period of six months shall in the case of insurers 
«having their principal place of business or domicile outside India and in the 
case of insurers constituted, incorporated or domiciled in British India but also 
carrying on business outside India be extended by three months, and provided 
further that the Central Government may in any case extend the time allowed 
` ‘by this sub-section for the furnishing of such returns by a further period not 
exceeding three months. 

(2) Of the four copies so furnished one shall be signed in the cgse of a 
‘company by the chairman and two directors and by the principal officer of the 
company and, if the company has a managing director or managing agent, by 
that director or managing agent, in the case of a firm, by two partners of the 
firm, and, in the case of an insurer being an individual, by the insurer himself, 

(3) Where the insurer’s principal place of business or domicile is ‘outside 
British India, he shall forward to the Superintendent of Insurance, along with 


Submission of returns. 
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the documents referred to in section 11, the balance-sheet, profit and loss ac- 
count and revenue account and the valuation reports and valuation statements, 
if any, which the insurer is required to file with the public authority of the 
country in which the insurer is constituted, incorporated or domiciled, or, where 
such documents are not required to be filed, a certified statement showing the 
total assets and liabilities of the insurer at the close of the period covered by 
the said documents and his total income and expenditure during that period. 


16. (1) Where, by the law of the country in which an insurer, not being 

ota an insurer specified in sub-clause (a) (ii) or sub- 

Poe ware «British ne clause (b) of clause (9) of section 2, is constituted, 

* incorporated or domiciled, the insurer is required to 

prepare and to furnish to a public authority of that country documents of sub- 

stantially the same nature as the documents required to be furnished. as returns 

in accordance with the provisions of section 15, the provisions of sub-section (2) 

of this section shall apply to such insurer in lieu of the provisions of sections 11, 
12,13 and 15. 


(2) The insurer shall, within the time specified in sub-section (1) of 
section 15, furnish to the Superintendent of Insurance four certified copies in 
the English language of every balance-sheet, account, abstract, report and state- 
ment supplied to the public authority referred to in sub-section (1) of this 
section, and, in addition thereto, four copies in the English language of each of 
the following statements, namely :— 


(a) astatement showing the assets held by the insurer in India, 


(b) for each class of insurance business carried on by him, a revenue 
account in the form or forms set forth in Part II of the Third Schedule appli- 
cable to that class of business, showing separately with respect to business 
transacted by the insurer in India the details required to be supplied in a revenue. 
account furnished under this clause of this sub-section. 


(c) an abstract of the valuation report in respect of all life insurance 
business transacted by the insurer in India, prepared in the manner required 
by sub-section (1) of section 13, and 

(d) a declaration in the prescribed form stating that all amounts receiv- 
ed by the insurer directly or indirectly whether from his head office or from 
any other source outside India have been shown in the revenue account except 
such sums as properly appertain to the capital account. 


17. Where an insurer, being a company incorporated under the Indian 

: . Companies Act, 1913, in any year furnishes his 

Benen froi oa accounts and balance-sheet in accordance with the 

teagan ron ford, ndan provisions of section 15, he may at the same time 

, send to the Registrar of Companies a copy of. such 

accounts and balance-sheet; and where such copy is so sent it shall not be 

necessary for the company to file a balance-sheet with the Registrar as required 

by sub-section (1) of section 134 of that Act and the copy of the accounts ands 

balance-sheet so sent shall be dealt with in all respects as if they were filed in 
accordance with that section, 


18. Every insurer shall furnish to the Superintendent of Insurance a 

- certified copy of every report on the affairs of the 

Furnishing reports. concern which is submitted to the members or policy- 

holderseof the insurer immediately after its submission to the members or 

policy-holders, as the case may be. 

19, Every insurer, being a company or body incorporated under any law 

i for the time being in force in British India, shall 

: gaton of proceedings furnish to the Superintendent of Insurance an abstract 

ee ee of the proceedings of every general meeting within. 
thirty days from the holding of the meeting to which it relates. 
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20. (1) Every return furnished to the Superintendent of Insurance or a 

, certified copy thereof shall be kept by the Superinten- 

Custody and inspection dent and shall be open to inspection; and any person 

of documents and supply of 

copies: may procure a copy of any such return, or of any 

part thereof, on payment of a fee of six annas for 

every hundred words or fractional part thereof required to be copied, any five 
figures being deemed equivalent to one word. 


(2) A printed or certified copy of the accounts, statements and abstract 
furnished in accordance with the provisions of section 15 or se¢tion 16 shall, on 
the application of any shareholder or policy-holder made at any time within two 
years from the date on which the document was so furnished, be supplied to 
him by the insurer within fourteen days when the insurer is constituted, incor- 
porated or domiciled in British India and in any other case within one month 
of such application. 


. (3) A copy of the memorandum and articles of association of the insurer 
if a company shall on the application of any policy-holder be supplied to him by 
the insurer on payment of one rupee, 


: 21. (1) If it appears to the Superintendent of 
ra ee of Seashore Te Insurance that any return furnished to him under the 
returns BPE provisions of this Act is inaccurate or defective in 


any respect, he may—. 


(a) require from the insurer such further information, certified if he so 
directs by an auditor or actuary, as he may consider necessary to correct or 
supplement such return; 

(6) call upon the insurer to submit for his examination at the principal 
place of business of the insurer in British India any book of account, register or 
other document or to supply any statement which he may specify in a notice 
served on the insurer for the purpose; 

(c) examine any officer of the insurer on oath in relation to the return; 


(d) decline to accept any such return unless the inaccuracy has been 
corrected or the deficiency has been supplied before the expiry of one month 
from the date on which the requisition asking for correction of the inaccuracy 
or supply of the deficiency was delivered to the insurer and if he declines to. 
accept any such return, the insurer shall be deemed to have failed to comply 
with the provisions of section 15 or section 16 relating to the furnishing of 
returns. 

(2) The Court may on the application of an insurer and after hearing 
the Superintendent cancel any order made by the Superintendent under clause 
(a), (b) or (c) of sub-section (1) or may direct the acceptance of any return 
which the Superintendent has declined to accept, if the insurer satisfies the 
Court that the action of the Superintendent was in the circumstances un- 
reasonable. 


22. If it appears to the Superintendent of Insurance that an investigation 

or valuation to which section 18 refers does not 

Power of Superiaten- properly indicate the condition of the affairs of the 

cone uranic to order insurer by reason of the faulty basis adopted in the 

: valuation, he may, after giving notice to the insurer 

and giving him an opportunity to be heard, cause an investigation and valuation 

to be made at the expense of the insurer by an actuary appointed by thesinsurer 
for this purpose and approved by the Superintendent of Insurance. 

23. (1) Every return furnished to the Superintendent of Insurance,, 

which has been certified by the Superintendent to be 

Evidence of documents. 4 return so furnished, shall be deemed to be a, return 

so furnished. 
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(2) Every document, purporting to be certified by the Superintendent 
of Insurance to be a copy of a return so furnished, shall be deemed to be a copy 
of that return and shall be received in evidence as if it were the original return, 
unless some variation between it and the original return is proved. 


24. The Central: Government shall every year cause to be published, in 
> such manner as it may direct, a summary of the 
Sunaaty of returnstobe accounts, balance-sheets, statements, abstracts and 
apne Toe oe other returns under this Act or purporting to be 
under this Act*which have been furnished to the Superintendent of Insurance 
for the, year preceding the year of publication and may append to such 
summary any note of the Central Government and any correspondence in rela- 
tion thereto, 


: . : 25. No insurer shall publish in British India any 
Pei: fo De pppiAbee return in a form other than that in which it has been 
7 f furnished to the Superintendent of Insurance : 


Provided that nothing contained in this section shall prevent an insurer 
from publishing a true and accurate abstract from such returns for the purposes 
of publicity. 

26. Whenever any alteration occurs or is made which affect any of the 

PP EE oer k matters which are required under the provisions of 

Alterations in the parti- a : : a 

Sailers tarnished with appli- sub e (2) of section 3 to accompany an appli 

cation for registration to be C@tion by an insurer for registration, the insurer 

reported. shall forthwith furnish to the Superintendent of 
: Insurance full particulars of such alteration. 


INVESTMENT, LOANS AND MANAGEMENT. 


27. (1) Every insurer incorporated or domiciled in British India shall, 
subject to the provisions of sub-section (3), at all 
Investment of assets and times invest and hold invested assets equivalent to not 
‘restriction on loans. 
less than fifty-five per cent. of the sum of the amount 
of his liabilities to’ holders of life insurance policies in India on account of 
matured claims and the amount required to meet the liability on policies of life 
insurance maturing for payment in India, less the amount of any deposit made 
under section 7 by the insurer in respect of his life insurance business and less 
any amount due to the insurer for loans granted by him on policies of life in- 
surance, in the manner following, namely, twenty-five per cent. of the said sum 
in Government securities and a further sum equal to not less than thirty per 
cent. of the said sum in Government securities or other approved securities or 
securities of or guaranteed as to principal and interest by the Government of 
the United Kingdom. 
Explanation——The provisions of this sub-section shall apply also to in- 
surers incorporated in or domiciled in the United Kingdom. 


(2) An insurer incorporated or domiciled elsewhere than in British 
India or the United Kingdom shall, subject to the provisions of sub-section (3), 
at all times invest and hold invested assets equivalent to not less than the sum 
of his liabilities to holders of life insurance policies in India on account of 
matured claims and the amount required to meet the liability on policies of 
life insurance maturing for payment in India, less the amount of any deposit 
‘made under section 7 by the insurer in respect of his life insurance business 
and less any amount due to the insurer on loans granted by him on policies of 
life insurance in the manner following, namely, thirty-three and one-third per 
cent. of the said sum in Government securities, and the balance in Government 
secutities or other approved securities or securities of or guaranteed as to 
principal and interest by the Government of the United Kingdom. 

{3) An insurer carrying on business at the commencement of this Act 
to whom sub-section (1) or sub-section (2) applies shall before the expiry of 
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four years from the commencement of this Act invest the total amount required 
to be invested by those sub-sections in the manner required thereby: 

Provided that of such total amount the insurer shall have invested not 
less than one-fourth in securities of the nature specified in sub-section (1) 
before the expiry of one year, not less than one-half before the expiry of two 
years, and not less than three-fourths before the expiry of three years from 
the commencement of this Act. 

(4) The assets required by this section to be held invested by an insurer 
to whom sub-section (2) applies shall be held in trust for the discharge of 
claims of the nature referred to in sub-section (2) and shall-be vested in 
trustees residentin British India and approved by the Central Government by 
an instrument of trust which shall be executed by the insurer and approved by 

‘the Central Government and shall define the manner in which alone the subject 
matter of the trust shall be dealt with. 

Explanation.—Sub-Sections (2) and (4) shall apply to an insurer in- 
corporated in British India whose share capital to the extent of one-third is 
owned by, or the members of whose Governing Body to the extent of one- 
third consists of, individuals domiciled elsewhere than in British India or the 
United Kingdom. 

28. (1) Every insurer registered under this Act carrying on the business 

i of life insurance, not being a provident society, shall 

pe eont of investments twice in every year, namely, within fourteen days of 

° the 3Cth day of June and within fourteen days of the 

3łst day of December, submit to the Superintendent of Insurance a statement 

showing as at the said dates the assets held invested in accordance with section 
27 and such statement shall be certified by the principal officer of the insurer. 

(2) The Superintendent of Insurance shall be entitled at any time to 
take such steps as he may consider necessary for the inspection or verification 
of the assets invested in compliance with section 27 and the insurer shall 
comply with all requisitions made by the Superintendent in that behalf. 

29. No insurer shall grant loans or temporary advances either on hypothe- 

ties cation of property or on personal security or other- 

Prohibition of loans. wise, except loans on life policies adi by him 

` within their surrender value, to any director, manager, managing agent, actuary, 

auditor or officer of the insurer if a company, or where the insurer is a firm, to 

any partner therein, or to any’ other company or firm in which any such 

director, manager, managing agent, actuary, officer or partner holds the position 
of a director, manager, managing agent, actuary, officer or partner: 

Provided that nothing herein contained shall apply to loans made by an 
insurer to a banking company: 

Provided further that every existing loan to any director, manager, 
managing agent, auditor, actuary, officer or partner, notwithstanding any con- 
tract to the contrary, shall be repaid within one year from the commencement 
of this Act, and in case of default, such defaulting director, manager, managing 
agent, auditor, actuary, officer or partner shall cease to hold office on the expiry 
of one year from the commencement of this Act: 

Provided further that nothing in this section shall prohibit a company 
from granting such loans or advances to a subsidiary company or to any other 
company of which the company granting the loan or advance is a subsidiary 
company. 

30. If, by reason of a contravention of any of the provisions of section 27 
= or section 29, any loss is sustained by the instirer or 
Liability of directors, by the policy-holders, every director, manager, manag- 
ba cadet ea contras ing agent, officer or partner who is knowingly a party 
- 29. : to such contravention shall, without prejudice to any 
) other penalty to which he may be liable undgr this 

Act, be jointly and severally liable to make good the amount of such loss. 


5 
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31, None of the assets in British India of any insurér shall, except in the 
i case of deposits made with the Reserve Bank of 
Faa of insurer howto India under section 7 or in so far as assets are re~- 
i quired to be vested in trustees by sub-section (4) of 
section 27, be kept otherwise than in the corporate name of the undertaking, if 
a company, or in the name of the partners, if a firm, or in the name of the pro- 
prietor, if an individual. 


Limitation on employ- 32. (1) No insurer shall, after the commence-- 
ment of managing agents ment of this Act, appoint a managing agent for the 
and on the remuneration dick oF bis busi 
payable to them. conduc is business. 


(2) Where any insurer engaged in the business of insurance before the. 
commencement of this Act employs a managing agent for the conduct of his. 
business, then, notwithstanding anything to the contrary contained in the Indiam 
Companies Act, 1913, and notwithstanding anything to the contrary contained 
in the articles of the insurer, if a company, or in any agreement entered into- 
by the insurer, such managing agent shall cease to hold office on the expiry of 
three years irom the commencement of this Act and no compensation shall be: 
payable to him by the insurer by reason only of the premature termination of 
his employment as managing agent. 


(3) After the commencement of this Act, notwithstanding anything 
contained in the Indian Companies Act, 1913, and notwithstanding anything to- 
the contrary contained in any agreement entered into by an insurer or in the 
articles of association of an insurer being a company, no insurer shall pay to a. 
managing agent and no managing agent shall accept from an insurer as 
remuneration for his services as managing agent more than two thousand 
- rupees per month in all, including salary and commission and other remunera- 
tion payable to and receivable by him, for his services as managing agent. 


INSPECTION. 


33, (1) If the Superintendent of Insurance has reason to believe that 


; the interest of the policy-holders of an insurer are in 
Po hse euper ender danger or that an insurer is unable to meet his obli- 
pear bar gations or has made default in complying with any of 
the provisions of this Act, or that an offence under 
this Act has been or is likely to be committed by an insurer or any officer of am 
insurer, or if he receives a requisition in this behalf signed by shareholders of 
an insurer being a company not less in number than one-tenth of the whole 
body of shareholders and holding not less than one-tenth of the whole share: 
capital or if he receives a requisition in this behalf signed by not less than fifty 
policy-holders holding policies of life insurance that have been in force for not: 
less than three years and are of the total value of not less than fifty thousand 
rupees and supported by an affidavit, he may, after giving notice to the insurer: 
and giving him an opportunity to be heard, appoint an auditor or actuary or 
both, not being an auditor or actuary in the employ of the insurer, to investigate: 
the affairs of the insurer, or may himself make such investigation. 


(2) The Court may, on the application of an insurer and after giving 
notice to and hearing the Superintendent of Insurance, forbid such action by 
the Superintendent, ifthe insurer satisfies the Court that it is unnecessary in: 
the cirgumstances, 


(3) The results of any investigation made under this section shall be 
embodied in a report of which one copy shall be lodged with the Superinten— 
dent of Insurance and one copy shall be furnished to the insurer; and a copy” 


of such report shall be furnished to the policy-holders who have sent a requisi- 
tion for such an investigation. } 


* 
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(4) The Superintendent of Insurance may require the insurer to comply 
within a time to be specified by him (not being less than fifteen days from the 
receipt of the notice by the insurer) with any directions he may issue to remedy 
defects disclosed by such inspection. 


(5) If, as a result of any investigation made under this section, the 
Superintendent of Insurance is of opinion that it is necessary in the interests of 
the policy-holders that the business of the insurer should be wound up, or if the 
insurer fails to comply with any directions issued under sub-section (4), the 
Superintendent may, after giving notice to the insurer and giving him an 
opportunity to be heard, apply to the Court to have the business of the insurer 
wound up. 


34. When any investigation is made in pursuance of section 33 the pro- 

: : visions of section 140 of the Indian Companies Act, 

Powers of investigator. 1913, shall apply for the purposes of such investiga- 
tion as they apply to an investigation made in pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation shall be defrayed 


by the insurer. 


AMALGMATION AND TRANSFER OF INSURANCE BUSINESS. 


35. (1) No life insurance business of an insurer specified in sub-clause 

(a) (ii) or sub-clause (b) of clause (9) of section 2 

_ Amalgamation and trans- shall be transferred to or amalgamated with the life 

fer of insurance business. = insurance business of any other insurer except in 

accordance with a scheme prepared under this section and sanctioned by the 
Court having jurisdiction over one or other of the insurers concerned. 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the 
scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, 
be sent to the Central Government, and certified copies of the following docu- 
ments shall be furnished to the Central Government and shall during the two 
months aforesaid be kept open for the inspection of the members and policy- 
holders at the principal and branch offices and chief agencies of the insurers 
concerned, namely :— 

F (a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer ; 
. 

(b) statements of the assets and liabilities of the insurers concerned in 

such amalgamation or transfer ; and 


(c) the actuarial or other reports on which the scheme was founded in- 
cluding a report by an independent actuary on the proposed amalgamation or 
transfer. 


(4) Where an application under sub-section (3) is made to the’ Court 
within three months from the commencement of this Act, the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalgamated with the business of another insurer, the time allowed for regis- 
tration and for the payment of the first instalment of the deposit under sections 
3 and 7 for such period not exceeding nine months as the Court may think fit. 
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36. When any application such as is referred to in sub-section (3) of sec- 
tion 35 is made to the Court, the Court shall cause, 
if for special reasons it so directs, notice of the 
application to be sent to every person resident in 
British India or in an Indian State who is the holder of a life policy of any 
insurer concerned and shall cause a statement of the nature and terms of the 
amalgamation or transfer, as the case may be, to be published in such manner 
and for such period as it may direct, and, after hearing the directors and such 
policy-holders as apply to be heard and any other persons whom it considers 
entitled to be heard, may sanction the arrangement, if it is satisfied that no 
sufficient objection to the arrangement has been established. 


37. Where an amalgamation takes place between any two or more insurers, 
or where any business of one insurer is transferred 
to another, whether in accordance with a scheme con- 
firmed by the Court or otherwise, the insurer carrying 
on the amalgamated business or the insurer to whom the business is transferred, 
as the case may be, shall, within three months from the date of the completion | 
of the amalgamation or transfer, furnish to the Central Government— 


(a) a certified copy of the scheme, agreement or deed under which hs 
amalgamation or transfer has been effected, and 


(b) a declaration signed by every insurer concerned or in the case of a 
company by the chairman and the principal officer that to the best of their belief 
every payment made or to be made to any person whatsoever on account of the 
‘amalgamation or transfer is therein fully set forth and that no other payments 
beyond those set forth have been made or are to be made either in money, 
policies, bonds, valuable securities or other property by or with the knowledge 

-of any parties to the amalgamation or transfer, and 


(c) where the amalgamation or transfer has not been made i in accordance 
with a scheme confirmed by the Court— 


(i) certified copies of statements of the assets and liabilities of the 
insurers concerned, and 


(ii) certified copies of the actuarial or other reports upon which the 
agreement or deed was founded. 


Sanction of amalgama- 
tion and transfer by Court. 


Statements required after 
amalgamation and transfer. 


ASSIGNMENT oR TRANSFER OF POLICIES AND NOMINATIONS. 


38, (1) A transfer or assignment of a policy of life insurance, whether 
with or without consideration, may be made only by 
an endorsement upon the policy itself or by a separate 
instrument, signed in either case by the transferor or 
by the assignor or his duly authorised agent and attested by at least one Witness, 
specifically setting forth the fact of transfer or assignment. 


(2) The transfer or assignment shall be complete and effectual upon the 
execution of such endorsement or instrument duly attested but shall not be 
operative as against an insurer and shall not confer upon the transferee or 
assignee, or his legal representative, any right to sue for the amount of such 
policy or the moneys secured thereby until a notice in writing of the transfer 
or assignment has been delivered to the insurer at his principal place of busi- 
ness in British India by or on behalf of the transferor or transferee. 


*(3) The date on which the notice referred to in sub-section (2) is deli- 
vered to the insurer shall regulate the priority of all claims under a transfer or 
assignment as between persons interested in the policy; and where there is more 
than one instrument of transfer or assignment the priority of the claims under 
such Instruments shall be governed by the order i in which the notices referred to 
in sub-section (2) are delivered. - 


Assignment and transfer 
of life insurance policies. 


e 
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; (4) Upon the receipt of the notice referred to in sub-section (2), the 
insurer shall record the fact of such transfer or assignment together with the 
date thereof and the name of the transferee or the assignee and shall, on the 
request of the person by whom the notice was given, or of the transferee or 
assignee, on payment of a fee not exceeding one rupee, grant a written acknow- 
ledgment of the receipt of such notice; and any such acknowledgment shall be 
conclusive evidence against the insurer that he has duly received the notice to 
which such acknowledgment relates, 


(5) From the date of the receipt of the notice referred fo in sub-section 
(2) the insurer shall recognise the transferee or assignee named in the notice 
as the only person entitled to benefit under the policy, and such person shall be 
subject to all liabilities and equities to which the transferor or assignor was 
subject at the date of the transfer or assignment and may institute any proceed- 
ings in relations to the policy without obtaining the consent of the transferor 
or assignor or making him a party to such proceedings. 


_. , (6) The rights and remedies of the assignee or transferee of a policy of 
life insurance existing prior to the commencement of this Act shall not be 
affected by the provisions of this section. ` 


(7) Notwithstanding any law or custom having the force of law to the 
contrary, an assignment in favour of a person made with the condition that it 
shall be inoperative or that the interest shall pass to some other person on the 
happening of a specified event during the life of the policy-holder, and an 


eet in favour of the survivor or survivors of a number of persons, shall 
e valid, 


39, (1) The holder of a policy of life insurance may, when effecting the 
policy or at any time before the policy matures for 
payment, nominate the person or persons to whom 
the money secured by the policy shall be paid in the 


Nomination by policy- 
holder. 


event of his death. 


(2) Any such nomination in order to be effectual shall, unless it is in- 
corporated in the text of the policy itself, be made by an endorsement on the 
policy communicated to the insurer and registered by hirh‘in the records relating 
to the policy and any such nomination may at any time before the policy 
matures for payment be cancelled or changed by an endorsement or a further 
endorsement or a will, as the case may be. 


: (3) The insurer may charge a fee not exceeding one rupee for register- 
ing any such endorsement and shall furnish to the policy-holder a written 
acknowledgment of having done so. 


p (4) A transfer or assignment of a policy made in accordance with sec- 
tion 38 shall automatically cancel a nomination. 


(5) Where the policy matures for payment during the lifetime of the 
policy-holder or where the nominee or, if there are more nominees than one, 
all the nominees die before the policy matures for payment, the amount secured 
by the policy shall be payable to the policy-holder or his heirs or legal represen- 
tatives or the holder of a succession certificate, as the case may be. 


(6) Where the nominee or, if there are more nominees thar one, a 
nominee or nominees survive the policy-holder, the amount secured by the 
policy shall be payable to such survivor or survivors. ` 


(7) The provisions of this section shall not apply to any policy of life 
insurance to which section 6 of the Married Women’s Property Act, 1874, 
applies, 


° 
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COMMISSION AND REBATES AND LICENSING oF AGENTS. 


40. (1) No person shall, after the expiry of six months from the com- 

E mencement of this Act, pay or contract to pay any 

b F rohibi ion BE „payment remuneration or reward whether by way of commis- 

Bierce Phe probing sion or otherwise for soliciting or procuring insurance 

business. business in India to any person except an insurance 

agent licensed under section 42 ora person acting on 

behalf of an ingurer who for the purposes of insurance business employs 
licensed insurance agents. 

(2) No insurance agent licensed under section 42 shall be paid or con- 
tract to be paid by way of commission or as remuneration in any form an 
amount exceeding, in the case of the life insurance business, forty per cent. of 
the first year’s premium payable on any policy or policies effected through him 
and five per cent. of a renewal premium, or, in the case of business of any other 
class, fifteen per cent. of the premium: 


Provided that insurers, in respect of life insurance business only, may 
pay, during the first ten years of their business, to their insurance agents fifty- 
five per cent. of the first year’s premium payable on any policy or policies 
effected through them and six per cent. of the renewal premiums. 


(3) Nothing in this section shall prevent the payment under any contract 
existing prior to the 27th day of January, 1937, gratuities or renewal commission 
to an insurance agent or to his representatives after his decease in respect of 
insurance business effected through him before the said date. 


41. (1) No person shall allow or offer to allow, either directly, or in- 
aaa directly, as an inducement to any person to effect or 
Prohibition of rebates. renew an insurance in respect of any kind of risk re- 
lating to lives or property in India, any rebate of the whole or part of the 
commission payable or any rebate of the premium shown on the policy, nor shall 
any person taking out or renewing a policy accept any rebate, except such re- 
bate as may be allowed in accordance with the published prospectuses or tables 
of the insurer. 

(2) Any person making default in complying with the provisions of this 
section shall be punishable with fine which may extend to one hundred rupees, 
unless the default is made by a person effecting or renewing a policy, in which 
case he shall be punishable with fine which may extend to fifty rupees only, 


42. (1) The Superintendent of Insurance or an officer authorised by him. 
Einte ot ihaute in this behalf shall, in the prescribed manner and on 
dente: a surance payment of the prescribed fee which shall not be more 
Oe than one rupee, issue to any individual making an 
application under this section and not suffering from any of the disqualificationg 
_ hereinafter mentioned a licence to act as an insurance agent for the purpose of 
soliciting or procuring insurance business. ° 
_ (2) A licence issued under this section shall entitle the holder’ to act as 
an insurance agent for any registered insurer. 

(3) A licence issued under this section shall expire on the 31st day of 
March in each year, but shall, if the applicant does not suffer from any of the 
disqualjfications hereinafter mentioned, be renewed from year to year on pay- 
ment of a fee of one rupee. 

(4) The disqualifications above referred to shall be the following :— 

(a) that the person is a minor; 


. *(b). that he is found to be of unsound mind by a Court of competent 
jurisdiction; 
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(c) that he has been found guilty of criminal misappropriation or criminal 
breach of trust or cheating by a Court of competent jurisdiction; 


_ (d) that in the course of any judicial proceeding relating to any policy 
of insurance or the winding up of an insurance company or in the course of an 
investigation of the affairs of an insurer it has been found that he has been 
guilty of or has knowingly participated in or connived at any fraud, dishonesty 
or misrepresentation against an insurer or an assured, 


f (5) If it be found that an insurance agent suffers from any of the fore- 
going disqualifications, without prejudice to any other penalty to which he may 
be liable, the Superintendent of Insurance shall, and if the agent has knowingly 
contravened any provision of this Act may, cancel the licence issued to the agent 
ainder this section. 


43, (1) Every insurer and every person who acting on’behalf of an insurer 
employs licensed insurance agents shall maintain a 
register showing the name and address of every 
licensed insurance agent appointed by him and the 
‘date on which his appointment began and the date, if any, on which his appoint- 
ment ceased, 

(2) Any individual not holding a licence issued under section 42 who 
‘acts as an insurance agent shall be, punishable with fine which may extend to 
fifty rupees, and any insurer who, or any person acting on behalf of an insurer 
who, appoints as an insurance agent any individual not so licensed, or transacts 
any insurance business in India through any such individual, shall be punisha- 
ble with fine which may extend to one hundred rupees. 

(3) The provisions of sub-section (2) shall not take effect until the 
expiry of six months from the commencement of this Act. 


44. Notwithstanding anything to the contrary in a contract between any 
Prohibition of cessation of P&t8° and an insurance agent licensed under section 
payments of commission. 42 forfeiting or stopping payment of renewal com- 
mission to such insurance agent, no such person shall 
in respect of life insurance business done in India refuse payment to an 
insurance agent of commission on renewal premiums due to him under the 
agreement by reason only of the termination of his agreement except for fraud: 
Provided that such agent has served such person continually and exclu- 
sively for at least ten years, and provided further that, after his ceasing to act 
as agent, he does not directly or indirectly solicit or procure insurance business 
for any other person, 


Register of insurance 
‘agents. 


SpectaL Provisions or Law. 


45. No policy of life insurance effected before the commencement of this 
: _ Act shall after the expiry of two years from the date 
¥ olley not to be Ppa of commencement of this Act and no policy of life in- 
nee atar tHo Yeates surance effected after the coming into force of this 
. Act shall, after the expiry of two years from the date 
on which it was effected, be called in question by an insurer on the ground that 
a statement made in the proposal for insurance or in any report of a medical 
officer, or referee, or friend of the insured, or in any other document leading to 
the issue of the policy, was inaccurate or false, unless the insurer shows that 
such statement was on a material matter and fraudulently made by the policy- 
holder and that the policy-holder knew at the time of making it that the state- 
ment was false. 


46. The holder of a policy of insurance issued by an insurer in respect of 

: insurance business transacted in British India after 

Application of | Pritish the commencement of this Act shall have the right, 
ap eit ae issued notwithstanding anything to the contrary contained in 


the policy or in any agreement relating thereto, to 
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receive payments in British India of any sum secured thereby and to sue for any 
relief in respect of the policy in any Court of competent jurisdiction in British 
India ; and if the suit is brought in British India any question of law arising in 
connection with any such policy shall be determined according to the law in 
force in British India. 


47. (1) Where in respect of any policy of life insurance maturing for 
payment an insurer is of opinion that by reason of 
conflicting claims to or insufficiency of proof of title 
to the amount secured thereby or for any other 
adequate reason it is impossible otherwise for the insurer to obtain a satis- 
factory discharge for the payment of such amount, the insurer shall before the 
expiry of nine months from the date of the maturing of the policy apply to pay 
the amount into the Court within the jurisdiction of which is situated the place 
at which such amount is payable under the terms of the policy or otherwise. 


(2) A receipt granted by the Court for any such payment shall be a satis- 
factory discharge to the insurer for the payment of such amount. 


(3) An application for permission to make a payment into Court under 
this section shall be made by a petition verified by an affidavit signed by a 
principal officer of the insurer setting forth the following particulars namely :-— 


Payment of money into 
Court. -e 


(a) the name of the insured person and his address ; 
(b) if the insured person is deceased, the date and place of his death; 
(c) the nature of the policy and the amount secured by it; 


(d) the name and address of each claimant so far as is known to the: 
insurer with details of every notice of claim received; 


(e) the reasons why in the opinion of the insurer a satisfactory discharge 
cannot be obtained for the payment of the amount; and 


(f) the address at which the insurer may be served with notice of any 
proceeding relating to disposal of the amount paid into Court. 


(4) An application under this section shall not be entertained by the 
Court if the application is made before the expiry of six months from the death. 
of the insured, or the maturing of the policy by survival. 


(5) If it appears to the Court that a satisfactory discharge for the pay- 
ment of the amount cannot otherwise be obtained by the insurer it shall allow 
the amount to be paid into Court and shall invest the amount in Government 
securities pending its disposal. 


(6) The insurer shall transmit to the Court every notice of claim receiv- 
ed after the making of the application under sub-section (3), and any payment. 
required by the Court as costs of the proceedings or otherwise in connection, 
with the disposal of the amount paid into Court shall as to the costs of the 
application under sub-section (3) be borne by the insurer and as to any other 
costs be in the discretion of the Court. 


(7) The Court shall cause notice to be given to every ascertained claimant 
of the fact that the amount has been paid into Court, and shall cause notice at. 
the cost of any claimant applying to withdraw the amount to be given to every 
other ascertained claimant. 


(8) The Court shall decide all questions relating to the disposal of claims. 
to the amount paid into Court. 


48, (1) Where the insurer is a company incorporated under the Indian 
Companies Act, 1913, and carries on the business of: 
life insurance, not less than one-fourth of the whole: 
number of the directors of the company shall be per-. 


Directwrs of insurers 
being companies. 
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sons having the prescribed qualifications and holding policies of life insurance 
issued by the company, and shall be elected to the Board of Directors of the 
company in the prescribed manner by the holders of policies of life insurance 
issued by the company. 


(2) This section shall not take effect until the expiry of one year from 
the commencement of this Act. i 


49, No insurer, being an insurer specified in sub-clause (a) (#) or sub- 

' Restriction on dividends clause (b) of clause (9) of section 2, who carries on 
aud bonuses: the business of life insurance shall in respect of such 
life insurance business declare or pay any dividend to 

shareholders or any bonus to policy-holders except out of a surplus ascertained 
as the result of an actuarial valuation of the assets and liabilities of the insurer. 


: i : 50. An insurer shall, within three months of the 

Notice of options availa- Jansing of a policy of life insurance, give notice to 
ble to the assured on the th licy-hold inf z hi t th ti 

lapsing of a policy. e poicy-holder iniorming nm o e options 


available to him. 


51. Every insurer shall, on application by a policy-holder and on payment 

1 of a fee not exceeding one rupee, supply to the policy- 

Supply oe annie of pro- holder certified copies of the questions put to him and 

posais and medical reports. his answers thereto contained in his proposal for 
insurance and in the medical report supplied in connection therewith. 


52. No insurer shall after the commencement of this Act begin, or after 
eae ‘ three years from that date continue to carry on, any 
hones Ue bupiness on business upon the dividing principle, that is to say, on 
CME Pr reer the principle that the benefit secured by a policy is 
not fixed but depends either wholly or partly on the results of a distribution of 
certain sums amongst policies becoming claims within certain time-limits, or on 
the principle that the premiums payable by a policy-holder depend wholly or 
partly on the number of policies becoming claims within certain time-limits : 


Provided that nothing in this section shall be deemed to prevent an 
insurer from allocating bonuses to holders of policies of life insurance as a result 
of a periodical actuarial valuation either as reversionary additions to the sums 
insured or as immediate cash bonuses or otherwise: 


Provided further that an insurer who continues to carry on insurance 
business on the dividing principle after the commencement of this Act shall 
with-hold from distribution a sum of not less than forty per cent. of the pre- 
miums received during each year after the commencement of this Act in which 
such business is continued so as to make up the amount required for investment 
under section 27. 


. WINDING UP. 


53. (1) The Court may order the winding up in accordance with the 
Indian Companies Act, 1913, of any insurance com- 
pany and the provisions of that Act shall, subject to 
the provisions of this Chapter, apply accordingly. 


(2) In addition to the grounds on which such an order may be based, 
the Court may order the winding up of an insurance company— 


Winding up by the Court. 


e 

(a) if with the sanction of the Court previously obtained a petition in 
this behalf is presented by share-holders not less in number than one-tenth of 
the whole body of share-holders and holding not less than one-tenth of the whole 
share capital or by not less than fifty policy-holders holding policies of life in- 
surance that have been in force for not less than three years and are of the total 
value of not less than fifty thousand rupees; or 

6 
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(b) if the Superintendent of Insurance, who is hereby authorised to do 
so, applies in this behalf to the Court on any of the following grounds, namely :—— 


(i) that the company has failed to deposit or to keep deposited with the 
‘Reserve Bank of India the amounts required by section 7, 


(ii) that the company having failed to comply with any requirement of this 
Act has continued such failure for a period of three months after notice of such 
failure has been conveyed to the company by the Superintendent of Insurance, 


(iii) thateit appears from the returns furnished under the provisions of 
this Act or from the results of any investigation made thereunder that the com- 
pany is insolvent, or 


(iv) that the continuance of the company is prejudicial to the interests of 
the policy-holders. 


54, Notwithstanding anything contained in the Indian Companies Act, 

oe 1913, an insurance company shall not be wound up 

Voluntary winding up. voluntarily except for the purpose of effecting an 

amalgamation or a re-construction of the company, or on the ground that by 
reason of its liabilities it cannot continue its business. 


55, (1) In the winding up of an insurance company or in the insolvency 

; f of any other insurer the value of the assets and the 

Valuation of liabilities. liabilities of the insurer shall be ascertained in such 

manner and upon such basis as the liquidator or receiver in insolvency thinks fit, 

subject, so far as applicable, to the rule contained in the Sixth Schedule and to 
any directions which may be given by the Court. 


(2) For the purposes of any reduction by the Court of the amount of the 
contracts of any insurance company the value of the assets and liabilities of the 
company and all claims in respect of policies issued by it shall be ascertained in 
such manner and upon such basis as the Court thinks proper having regard to 
the rule aforesaid. 


(3) The rule in the Sixth Schedule shall be of the same force and may 
be repealed, altered or amended as if it were a rule made in pursuance of sec- 
tion 246 of the Indian Companies Act, 1913, and rules may be made under that 
section for the purpose of carrying into effect the provisions of this Act wich 
respect to the winding up of insurance companies. 

56. (1) In the winding up of an insurance company and in the isolveny 

BE of any other insurer the value of the assets and the 

Apelialton surplus fund liabilities of the insurer in respect of life insurance 

in liquidation ot insolvency. business shall be ascertained separately from the 

value of any other assets or any other liabilities of the 

insurer and no such assets shall be applied to the discharge of any liabilities 

other than those in respect of life insurance business except in so far as those, 
assets exceed the liabilities in respect of life insurance business, ° 


(2) In the winding up of an insurance company carrying on the business 
of life insuance or in the insolvency of any other insurer carrying on such busi- 
ness where any proportion of the profits of the insurer was before the commence- 
ment of the winding up or insolvency allocated to policy-holders, if, when the 
assets and liabilities of the insurer have been ascertained, there is found to bea 
surplus of assets over liabilities (hereinafter referred to as a prima facie surp- 
lus) there shall be added to the liabilities of the insurer in respect of the life 
insurance business an amount-equal to such proportion of the prima facie surp- 
lus as is equivalent to such proportion of the profits allocated to share-holders 
and policy-holders as was allocated to policy-holders during the ten years im- 
mediately preceding the commencement of the winding up and the assets of the 
insurer’shall be deemed to exceed his liabilities only in so far as those assets 
exceed those liabilities after such addition: 
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Provided that— 


(a) if in any case there has been no such allocation or if it appears to the 
‘Coust that by reason of special circumstances it would be inequitable that the 
amount to be added to the liabilities of the insurer in respect of the life insurance 
business should be an amount equal to such proportion as aforesaid, the amount 
to be so added shall be such amount as the Court may direct, and 


(b) for the purpose of the application of this sub-section to any case 
where before the commencement of the winding up or insolvengy a proportion 
of such profits as aforesaid of a branch only of the life insurance business in 
question has been allocated to policy-holders, the value of the assets and liabili- 
ties of the insurer in respect of that branch shall be separately ascertained in 
like manner as the value of his assets and liabilities in respect of the life insur- 
ance business was ascertained, and the surplus so found, if any, of assets over 
liabilities shall, for the purpose of determining the amount to be added to the 

_diabilities of the insurer in respect of the life insurance business be deemed to 
be the prima facie surplus. 


57. (1) Where the insurance business or any part of the insurance busi- 
a ness of an insurance company has been transferred to 
Winding up of secondary another insurance company under an arrangement in 
companies. : : 3 z 
pursuance of which the first mentioned company (in 
this section referred toas the secondary company) or the creditors thereof has 
or have claims against the company to which such transfer was made (in this 
section referred to as the principal company) then, if the principal company is 
being wound up by or under the supervision of the Court, the Court shall (sub- 
ject as hereinafter mentioned) order the secondary company to be wound up in 
conjunction with the principal company and may by the same or any subsequent 
order appoint the same person to be liquidator for the two companies and make 
provision for such other matters as may seem to the Court necessary with a view 
to the companies being wound up as if they were one company. 


(2) The commencement of the winding up of the principal company 
shall, save as otherwise ordered by the Court, be the commencement of the 
winding up of the secondary company. 


(3) In adjusting the rights and liabilities of the members of the several 
companies:among themselves the Court shall have regard to the constitution of 
the companies and to the arrangements entered into between the companies in 
the same manner as the Court has regard to the rights and liabilities of different 
classes of contributories in the case of the winding up of a single company or 
as near thereto as circumstances admit. 


(4) Where any company alleged to be.secondary is not in process of 
being wound up at the same time as the principal company to which it is alleged 
to be secondary, the Court shall not direct the secondary company to be wound 
up, unless, after hearing all objections (if any) that may be urged by or on be- 
half of the company against its being wound up, the Court is of opinion that the 
company is secondary to the principal company and that the winding up of the 
company in conjunction with the principal company is just and equitable. 


(5) An application may be made in relation to the winding up of any 
secondary company in conjunction with the principal company by any creditor 
of, or person interested in, the principal or secondary company. 

(6) Where a company stands in the relation of a principal company to 
one insurance company and inthe relation of a secondary company to some 
other insurance company or where there are several insurance companies stand- 
ing in the relation of secondary companies to one principal company, the Court 
may deal with any number of such companies together or in separate groups as 
it thinks most expedient upon the principles laid down in this section. 
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58. (1) If at any time it appears expedient that the-affairs of an insurance 

_.. company in respect of any class of business comprised 

Schemes for partial win- in the undertaking of the company should be wound up 

ding up of insurance com- but that any other class of business comprised in the 
panies. 4 ~ $ 

undertaking should continue to be carried on by the 

company or be transferred to another insurer, a scheme for such purposes may 

be prepared and submitted for confirmation of the Court in accordance with 

the provisions of this Act. 


(2) Any Scheme prepared under this section shal] provide for the alloca- 
tion and distribution of the assets and liabilities of the company between any 
classes of business affected (including the allocation of any surplus assets which 
may arise on the proposed winding up), for any future rights of every class of 
policy-holders in respect of their policies and for the manner of winding up any 
of the affairs of the company which are proposed to be wound up and may con- 
tain provisions for altering the memorandum of the company with respect to its. 
objects and such further provisions as may be expedient for giving effect to the ' 
scheme. 


(8) The provisions of this Act relating to the valuation of liabilities of 
insurers in liquidation and insolvency and to the application of surplus assets of 
the life insurance fund in liquidation or insolvency shall apply to the win- 
ding up of any part of the affairs of a company in accordance with the scheme 
under this section in like manner as they apply in the winding up of an insur- 
ance company, and any scheme under this section may apply with the necessary 
modifications any of the provisions of the Indian Companies Act, 1913, relating 
to the winding up of companies. 


(4) An order of the Court confirming a scheme under this section where- 
by the memorandum of a company is altered with respect to its object shall as 
respects the alteration have effect as if it were an order confirmed under section 
12 of the Indian Companies Act, 1913, and the provisions of sections 15 and 16 
of that Act shall apply accordingly. 


59, Inthe winding up of an insurance company and in the insolvency of 
any other insurer the liquidator or assignee as the case 
may be shall apply tothe Court for an order for 
the return of the deposit made by the company under section 7 and the Court 
shall on such application order a return of the deposit subject to such terms and 
conditions as it shall direct. 


Return of deposits. 


60. In the winding up of an insurance company for the purposes of a cash 
distribution of the assets and in the insolvency of any 
other insurer the liquidator or assignee as the case 
may be in the case of all persons appearing by the books of the company or 
other insurer to be entitled to or interested in the policies granted by the com-~ 
pany or other insurer shall ascertain the value of the liability of the company or 
other insurer to each such person and shall give notice of such value to those 
persons in such manner as the Court may direct and any person to whom notice 
is so given shall be bound by the value so ascertained unless he gives notice of 
his intention to dispute such valuein such manner and within such time as may 
be specified by a rule or order of the Court. 


` Notice of policy values. 


61.. (1) Where an insurance company is in liquidation or any other insurer 
g is insolvent the Court may make an order reducing 
a a ce the amount of the insurance contracts of the company 
i or other insurer upon such terms and subject to such 
conditions as the Court thinks just. 


(2) Where a company carrying on the business of life insurance has been 
proved to be insolvent, the Court may if it thinks fit in place of making a wind- 
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- ing up order reduce the amount of the insurance contracts of the company upon 
such terms and subject to such conditions as the Court thinks fit. 


(3) Application for an order under this section may be made either by 
the liquidator or by or on behalf of the company or by a policy-holder, or 
by the Superintendent of Insurance and the Superintendent of Insurance and 
any person whom the Court thinks likely to be affected shall be entitled to be 
heard on any such application. 


. 
SPECIAL PROVISIONS RELATING TO ExTERNAL COMPANIES. 


62. Where, by the law or practice of any country outside India in which 

an insurer carrying on insurance business in British 

= pene Ce ee India is constituted, incorporated or domiciled, insu- 
disabilities nee o dian rance companies incorporated in British India are re- 
companies. quired as a condition of carrying on insurance business 
in that country to comply with any special requirement 

whether as to the keeping of deposits or assets in that country or otherwise 
which is not imposed upon insurers of that country under this Act, the Central 
Government shall, if satisfied of the existence of such special requirement, by 
notification in the official Gazette, direct that the same requirement, or require- 
ments as similar thereto as may be, shall be imposed upon insurers of that 
country as a condition of carrying on the business of insurance in British India. 


63. Every insurer, having his principal place of business or domicile out- 

side British India, who establishes a place of business 

. , Particulars to us filed within British India, or appoints a representative in 

es eee out- British India with the object of obtaining insurance 

business, shall, within three months from the estab- 

lishment of such place of business or the appointment of such agent, file with 
the Superintendent of Insurance— 


(a) a certified copy of the ‘charter, statutes, deed of settlement or 
memorandum and articles or other instrument constituting or defining the con- 
stitution of the insurer, and, if the instrument is not written in the English lan- 
guage, a certified translation thereof, 


(b) alist of the directors, if the insurer is a company, 


(c) the name and address of some one or more persons resident in British 
India authorised to accept on behalf of the insurer service of process and any 
notice required to be served on the insurer, together with a copy of the power of 
attorney granted to him, 


(d) the full address of the principal office of the insurer in British India, 


(e) a statement of the classes of insurance business to be carried on by 
the insurer, and 


(f) a statement verified by an affidavit setting forth the special require- 
*ments, if any, of the nature specified in section 62.imposed in the country of 
origin of the insurer on Indian nationals, 


and, in the event of any alteration being made in the address of the prin- 
cipal office or in the classes of business to be carried on, or in any instrument 
here referred to, or in the name of any of the persons here referred to, or in the 
matters specified in clause (f) above, the company shall forthwith furnish to 
the Superintendent of Insurance particulars of such alteration, . 


64. Every insurer having his principal place of business or domicile outside 

, British India shall keep at his principal office in British 

Books to be kept by ameu India such books of account, registers and documents 
ora e blished outside as will enable the accounts, statements and abstracts 
i which he is required under this Act to furnish to the 
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Superintendent of Insurance in respect of the insurance business transacted by . 
him in India to be compiled and, if necessary, checked by the Superintendent of 
Insurance. 


PART III. 
Provipent SOCIETIES. 


65, In thisePart “provident society” means a person who, or a body of 
7 Po persons whether corporate or incorporate which, 
eae of “provident receives premiums or contributions for securing 
annuities on human life or receives premiums or 
contributions for insuring money to be paid on the happening of any of the 
following contingencies, namely :— 
(a) the birth, marriage, death of any person or the survival by a person 
of a stated age or contingency ; 
(b) failure of issue; 
(c) the occurrence of a social, religious or other ceremonial occasion; 
(d) loss of or retirement from employment; 
(e) disablement in consequence of sickness or accident; and 
(f) the necessity of providing for the education of a dependent; and 
(g) any other contingency which may be prescribed or which may be 
authorised by the Provincial Government with the approval of the Central Gov- 
ernment, 


66. Nothing in this Part shall apply toa provident society which pays or 
Application of this Part undertakes to pay on any policy of insurance an 
pplication ot this tart annuity exceeding fifty rupees or a gross sum exceed- 


ing five hundred rupees exclusive of any profit or bonus: 


Provided that for the purposes of this section contracts entered into 
before the commencement of this Act shall not be taken into consideration and 
provided further that “policy” includes a series of policies covering one or 
more of the contingencies specified in section 65. 


67. No provident society established after the commencement of this Act 

shall adopt as its name, and no provident society esta- 

Name. blished before the commencement of this Act shall 

continue after the expiry of six months from the commencement thereof to use 

as its name, any combination of words which fails to include the word “provi-~ 
dent” or which include the words “life”. 


68. No provident society shall receive any premium or contribution for 

TAsurable interest insuring money to be paid to any person other than. 

i the person paying such premium or contribution or 

the wife, husband, child, grand-child, parent, brother or sister, nephew or niece’ 

of such a person. : 

69. (1) No provident society shall carry on any business upon the dividing’ 

Sid ene principle, that is to say, on the principle that the 

Dividing business. benefit secured by a policy is not fixed but depends 

either wholly or partly on the results of a distribution, amongst policies matur- 
ing for bayment within certain time limits, of certain sums, 

(2) The Superintendent of Insurance shall, as soon as possible, take steps 
to have any provident society which carries on business on the dividing princi- 
ple wound up: 

Provided that, where any such provident-society in existence at the com- 
mencement of this Act applies within three months of such commencement to 
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the Superintendent of Insurance for permission to continue carrying on its busi- 
ness with a view meanwhile to re-organise its business in accordance with the 
provisions of this Act, the Superintendent of Insurance niay at his discretion, 
with due regard to the past history of the society, permit the society to continue 
business for a period not exceeding two years from the date of receipt of such 


permission, so however that no new business on the dividing principle is under- 
taken by the society. 


70, (1) No provident society except a provident society registered under 
Restitution the provisions of the Provident Insurance Societies 
g . Act, 1912, shall receive any premium or contribution 


until it has obtained from the Suprintendent of Insurance a certificate of regis- 
tration. 


(2) Every application for registration shall be accompanied by— 


(a) a certified copy of the rules of the society, and when the society is a 
company incorporated under the Indian Companies Act, 1913, a certified copy of 
the Memorandum and Articles of Association or where the society is not such a 
company a certified copy of the deed of constitution of the society ; 


(b) the names and addresses of the proprietors or directors, and the 
managers of the society ; 


(c) a certificate from the Reserve Bank of India that the initial deposit 
referred to in section 78 has been made; and 


(d) a declaration verified by an affidavit that the minimum working capi- 
tal required by section 72 is available. 


(3) The Superintendent of Insurance may refuse to issuea certificate of 
registration until he is satisfied that the rules of the society comply with the pro- 
visions of this Act and that the minimum working capital required by section 72 
is available, but if he is so satisfied he shall register the society and its rules. 


(4) The Superintendent of Insurance may, after giving previous notice in. 
writing in such manner as he thinks fit specifying the grounds for the proposed 
cancellation, and allowing the society concerned an opportunity of being heard, 
apply to the Court and obtain sanction for cancellation of the registration made 


under this section or made under the provisions of the Provident Insurance 
Soeieties Act, 1912,— 


(a) if he is satisfied as the result of an inquiry made under section 
87— 


(i) that the society is insolvent or is likely to become so, or 


(ii) that the business of the society is conducted fraudulently or not in 
accordance with the rules thereof, or that it is in the interests of the policy-hol- 
ders that the society should cease to carry on business, 


x” (b) if the initial deposit or any of the further deposits required by sec- 
tion 73 has not been made, or 


(c) if the society, having failed to comply with any requirement of this 
Act, has continued such failure for a period of one month after notice of such 
failure has been conveyed to the society by the Superintendent of Insurance: 


Provided that the Superintendent of Insurance may, if he thinks fit, 
instead of applying for cancellation of the registration under sub-clause (7) of 
clause (a) of this sub-section make a recommendation to the Court that the con- 
tracts of the society should be reduced in such manner and subject to such con- 
ditions as he may indicate. 


Prohibition of managing 71. The provisions of section 32 shall apply to 
agents. provident societies as they apply to insurers. 


` 
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72. No provident society established after the commencement of this Act 
, shall be registered unless it has a paid up capital suffi- 
Working capital. cient to provide as working capitala net sum of not 
less than five thousand rupees exclusive of deposits made under this Act and 
exclusive in the case of a company of any expenses incurred in connection with 
the formation of the company. 
73. (1) Every provident society shall, if established before the commence- 
f ment of this Act within one year from such com- 
Deposits. mencement, or, if established after the commence- 
ment of this Act before the society applies for registration under section 70, 
deposit and keep deposited with the Reserve Bank of India in one of the offices 
in India of the Bank, for and on behalf of the Central Government, cash or 
approved securities amounting at the market value of the securities on the date 
of deposit to five thousand rupees, and shall thereafter make each year a fur- 
ther deposit amounting to not less than one-fifth of the gross premium income 
for the year (including admission fees and other fees received by the society) 
until the total amount so deposited and kept is fifty thousand rupees. 
(2) The provisions of sub-sections (8), (9) and (10) of section 7 and 
of sub-section (1) of section 8 shall apply to the deposits made under this sec- 
tion as they apply to deposits made by an insurer. 


74, (1) Every provident society established 
Rules. after the commencement of this Act shall in its rules 
set forth— ; 

(a) the name, the object and the location of the registered office of the- 
society ; 

(b) the contingencies or classes of contingency on the happening of 
which money is to be paid; 

(c) the conditions to be complied with before, and the payments to be 
made on, admission to the society; 

(d) the rates of premium or contribution, and the periods for which or 
the times at which premiums or contributions are payable; 

(e) the maximum amount payable to a subscriber or policy-holder; 

(f) the nature and amounts of the benefits provided for by the society ; 

(g) the circumstances in which a bonus may be paid to a policy-holder; 

(h) the nature of the evidence required for the proof of the happening 
of any contingency on which money is to be paid; 

(1) the circumstances in which policies may be forfeited or renewed or 
the whole or a part of the premiums paid on a policy may be returned, or a 
surrender value of a policy may be granted; 

(7) the penalties for delay in paying or failure to pay premiums on 
contributions ; 

(k) the proportion of the annual income of the society which may be dis- 
bursed on and the provisions to be made for meeting the expenses of the 
management of the society ; ; 

(/) the person or persons who or the authority which shall have power 
to invest the funds of the society; 

po the provisions for appointment of auditors and their remuneration ; 

n) the procedure to be adopted in altering the rules of the society; 

(o) unless these are provided for in the articies of association of a 
Society which isa company incorporated under the Indian Companies Act, 
1913,— 

(i) the mode of appointment and ‘removal, the qualification and the 
powers of a director, manager, secretary or other officer of the society ; k 
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(ii) .the manner of raising additional capital; and 

(iii) the provisions for the holding of general meetings of the members 
and policy-holders and for the powers to be exercised and the procedure to be 
followed thereat; and 

(p) such other matters as may be prescribed. 


(2) Where the rules of any provident society registered under the Pro- 
vident Insurance Societies Act, 1912, fail to comply with the provisions of this | 
section the society shall, before the expiry of twelve months from the commen- 
‘cement of this Act, amend the rules so as to comply with these provisions. 


75. (1) No amendment of any rule of a provident society shall be valid 
until it has been sent to the Superintendent of Insur- 
Amendment of rules. ance and has been registered by him. 

(2) The Superintendent of Insurance on being satisfied that the pro- 

‘posed amendment is not contrary to the provisions of this Act shal), unless he is 

of opinion that the amendment unfairly affects the rights of existing members 

-or policy-holders of the society, issue to the society an acknowledgment of the 
registration of the amended rule. 


76, Every provident society shall on demand deliver free of cost to any 

member of the society a copy of the rules of the 

Supply of copy of rules. society and to any person other than a member a copy 
-of such rules on the payment of a sum not exceeding one rupee. 


77. Every provident society shall have an office (on the outside of which 

R it shall keep displayed its name in a conspicuous 

Registered office. position in legible characters) to which all communi- 

cations and notices may be addressed, and shall give notice to the Superinten- 

dent of Insurance of any change in the location thereof within twenty-eight 
-days of its occurrence. 


78. Where any notice, advertisement or other official publication of a 
PN i provident society contains a statement of the amount 
ean or autiorised of the authorised capital of the society, the publica- 
Satibed and paid ap piel. tion shall also contain a statement of the amount of 
the capital which has been subscribed and the amount 
paid up. 

‘ 79. Every provident society shall keep at its 

Registers and books. registered office— 


(a) a register of members in which shall be entered the name, address 
and occupation, if any, of every proprietor, director, manager or secretary and 
of every member of the society ; 

(b) a register or record of policies in which shall be entered, in respect 
Of every policy issued by the society, the name and address of the policy-holder, 
the date when the policy was effected and a record of any transfer, assignment 
or nomination of which the society has notice; 

(c) a register of claims in which shall be entered every claim made, 
together with the date of the claim, the name and address of the claimant and 
the date on which the claim is discharged or in the case of a claim which is 
rejected the date of rejection and the grounds therefor ; 

(d) a register of agents in which shall be entered the name and address 
of every agent employed by the society ; 

(e) a cash book in which shall be entered separately for each class of 


contingency separately specified in section 65 all sums received and expended 
by the society and the matters in respect of which the receipt or expenditure 


takes place; 
7 
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(f) aledger; and 
(g) a journal. 


80. (1) Every provident society shall at the expiry of the calendar year 
Revenue account, balance. PtePare a revenue account and balance-sheet in the 
sheetand annual statements. Prescribed form verified in the prescribed manner, to- 
k gether with a report on the general state of the society’s- 
affairs and shall cause the revenue account and balance-sheet to be audited by 
an auditor, andthe auditor shall so far as may be in the audit of a provident 
society have the powers of, exercise the functions vested in, and discharge the 
duties and be subject to the liabilities imposed on, an auditor of companies by 
sction 145 of the Indian Companies Act, 1913, 


(2) Every provident society shall at the expiry of the calendar year pre- 
pare with respect to that year— 


(a) a statement showing separately for each class of contingency separa- 
tely specified in section 65— ; 


(i) the number of new policies effected, the total amount insured there- 
by and the total premium income received in respect thereof and the number of 
existing policies discontinued during the year with the total amount insured: 
thereby, and 


(ii) the total amount of claims made and the total amount paid in satis-- 
faction thereof ; 


(b) a statement showing details of every insurance effected on a life 
other than the life of the person insuring, and 


(c) a statement showing the total amount paid as allowances to agents. 
and canvassers. 


(3) Until the expiry of two years from the commencement of this Act 
this section shall apply to provident societies registered before the commence- 
ment of this Act under the Provident Insurance Societies Act, 1912, as if the 
reference to the calendar year were a reference to either the financial year or 
the calendar year, 


81. (1) Every provident society shall once in every five years or at such 

shorter intervals as may be laid down by the rules of 

the society cause an investigation to be made into its. 

financial condition including the valuation of its liabi-. 
lities and assets by an actuary. 

(2) The report of the actuary shall contain an abstract in which shall be- 

stated— . 


(a) the general principles adopted in the valuation, including the method 
by which the valuation age of lives was ascertained, f 


(b) the rate at each age of the mortality and any other factor assumed. 
and the annuity values used in valuation, 


(c) the reserve values held against policies effected, 
(d) the rate of interest assumed, and 
® 


Actuarial report and abs- 
tract. 


(e) the provision made for expenses, 
and shall have appended to it a certificate signed by a principal officer of the 
society that all material necessary for proper valuation has been placed at the 
disposal of the actuary and that full and accurate particulars of every policy 
under Which there is a liability either actual or contingent have been furnished: 
to the actuary for the purpose of the investigation, 
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(3) If the actuary finds that the financial condition of the society is such 
that no surplus ėxists for distribution as bonus to the policy-holders or as 
dividend to the shareholders, he shall state in his report whether in his opinion 
the society is insolvent and, if so, whether it should be wound up or not, and the 
extent to which in his opinion existing contracts should be modified or existing 
rates of premium should be adjusted to make good the deficiency in the assets. 


82. (1) The revenue account and balance-sheet with the auditor’s report 
nos thereon and the report on the general state of the 
i ce ae an society’s affairs referred to in sub-section (1) of sec- 
tance. tion 20, and the statements referred to in sub-section 
(2) of section 80, shall be furnished as returns to the 
Superintendent of Insurance within three months from the end of the period to 
which they relate and copies of the revenue account and balance-sheet and the 
auditor’s report thereon and of the report on the general state of the society’s 
affairs shall, on the application of any member or policy-holder made within two 
years from the date on which the document was so furnished, be sent to him 
within fourteen days from the receipt of the application on payment of a fee 
of one rupee. i 


(2) All the material necessary for the proper valuation of the liabilities 
of the society under the provisions of section 81 shall be placed at the disposal 
of the actuary within three months from the end of the period to which such 
material relates, and the report and abstract referred to in section 81 shall be 
furnished as a return to the Superintendent of Insurance within a further 
period of three months. 


(3) The provisions of section 17 shall apply to the accounts and balance- 
sheet of a provident society being a company incorporated under the Indian 
Companies Act, 1913, as they apply to the accounts and balance-sheet of an in- 
surer. . 


83. (1) Every provident society, established after the commencement of 
Areal Casement this Act, shall cause every scheme of insurance which 
schemes, it proposes to put into operation, and every provident 
society registered before the commencement of this 
Act under the provisions of the Provident Insurance Societies Act, 1912, shall 
cause any new scheme which it proposes to put into operation after such com- 
mencement to be examined by an actuary, and shall not receive any premium or 
contribution in connection with the scheme until the actuary has certified that 
the scheme is sound and such certificate has been forwarded to the Superinten- 
dent of Insurance. 


(2) The provisions of sub-section (1) shall apply to any alteration of a 
scheme already in operation, but the Superintendent of Insurance may, if he is 
of opinion that the alteration unfairly affects the interests of existing policy- 
holders, prohibit the alteration, and, if he does so, the society shall not put the 
altered scheme into operation, unless it first discharges to the satisfaction of the 
Superintendent of Insurance all its liabilities to those of the existing policy- 
holders who dissent from the alteration. 


(3) Every provident society registered before the commencement of this 
Act under the provisions of the Provident Insurance Societies Act, 1912, shall, 
as soon as may be and in any event before the expiry of six months frqm the 
commencement of this Act, submit all schemes of insurance which the society 
has in operation at the commencement of this Act to examination by an actuary 
and shall send the report of the actuary thereon to the Superintendent of 
Insurance, 


(4) The report of the actuary shall state in respect of each scheme 
whether it is actuarially sound, and, where no actuarial report such as is referred 
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to in section 81 has been made within the two years preceding the examination, 
the report shall also state whether the assets of the society are sufficient to meet 
its liabilities under the existing schemes, and, if not, how in the opinion of the 
actuary the existing contracts should be modified. 


(5) If any scheme is reported by the actuary to be actuarially unsound, 
the Superintendent of Insurance shall give notice. to the society prohibiting the 
operation of the scheme; and the society shall not receive any premium or con- 
tribution or effect any policy in connection with the scheme after the expiry of 
one month from the receipt of such notice, 


(6) Where a scheme is discontinued under the provisions of sub-section 
(5) the society shall, where its assets are sufficient to meet all existing liabilities, 
set apart out of its assets the sum sufficient in the opinion of the ‘actuary to 
meet the liabilities incurred under the scheme so discontinued, and, where its 
assets are not so sufficient, within three months from the date of the discon- 
tinuance, apply to the Court for a modification of its existing contracts: or 
failing such modification for the winding up of the society. 


84. .Where a provident society effects policies of insurance in connection 

f with more than one of the classes of contingency 

Separation of accounts separately specified in section 65, the receipts and pay- 

and funds. ments in respect of each such class shall be recorded 
in a separate account in the cash book kept in accordance with section 79. 


85. (1) Every provident society shall, unless it already holds invested in 
Government securities or securities mentioned or 
referred to in clauses (c) and (d) of section 20 of the 
Indian Trusts Act, 1882, not less than fifty per cent. of the total assets of the 
society, invest all surplus assets in such securities until the total amount so 
invested amounts to not less than fifty per cent. of the total assets of the society, 
and shall thereafter keep invested in such securities not less than fifty per cent. 
of the total assets of the society. 


Investment of funds. 


(2) No funds or investments of a provident society except a deposit - 
made under section 73 shall be kept otherwise than in the name of the society. 


(3) No loan shall be made out of the assets of a provident society to any 
director or officer of the society except on the security of a policy of insurance 
held in the society and within its surrender value and no such loan shall be made 
to any concern of which a director or officer of the society is a director or 
partner. 

(4) Any director or officer of a society which contravenes the provisions 
of sub-section (3), who is knowingly a party to the contravention, shall without 
prejudice to any other penalty which he may incur be jointly and severally liable 
to the society for the amount of the loan, and such amount, together with 
interest from the date of the loan at such rate not exceeding twelve per cent. 
per annum as the Superintendent of Insurance may fix, shall on application by 
the Superintendent of Insurance to any civil Court of competent jurisdiction be 
recoverable by execution as if a decree for such amount had been passed by that 
Court. 5 


86. The books of every provident society shall at all reasonable times be 
open to inspection by the Superintendent of Insurance 
i or any person appointed by him in this behalf or by 
any member or policy-holder of the society who has made an application in this 
behalf'to the Superintendent of Insurance. 
87. (1) The Superintendent of Insurance shall at least once in two years 
. and may, if he thinks fit, at any. time visit personally 
Inquiry by deni one or depute a suitable person to visit the principal office 
eee ent of insu- ofa provident society and inquire into the solvency 
i of the society and the manner in which the business of 


Inspection of books, 
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the society is conducted, or may, after giving notice to the society and giving it 
- an opportunity to be heard, direct such an inquiry to be made by an auditor or 
actuary appointed by him. 


(2) For the purposes of any such inquiry the Superintendent or the 
auditor or actuary, as the case may be, shall be entitled to examine all books and 
documents of the society and may demand from the society or any officer of the 
society such explanations as he may require on any matter relating to the affairs 
of the society. A 


(3) The results of any such inquiry shall be recorded in a report which 
shall be kept in the office of the Superintendent and a copy of the report shalt 
be sent to the society concerned and shall be open to inspection by any member 
or policy-holder of the society. 


88. (1) The Court may order the winding up of a provident society being 
a company incorporated under the Indian Companies 
Act, 1913, and the provisions of that Act shall, subject 
to the provisions of this Part, apply accordingly. 


(2) In addition to the grounds on which such an order may be based, 
the Court may order the winding up of a provident society, if the registration 
of the society is cancelled by the-Superintendent of Insurance under sub-section 
(4) of section 70 and he applies for the winding up of the society. 


(3) A provident society being a company incorporated under the Indian 
Companies Act, 1913, may be wound up voluntarily in accordance with the pro- 
visions of that Act, but shall not be so wound up except for the purpose of 
effecting an amalgamation or re-construction of the society or on the ground 
that by reason of its liabilities it cannot continue its business. 


Winding up by Court and 
voluntary winding up. 


(4) A provident society not being a company incorporated under the 
Indian Companies Act, 1913, may be wound up voluntarily under this Act if a 
resolution is passed by the proprietors that the society should be wound up 
voluntarily for the purpose or on the ground specified in sub-section (3), and 
the Superintendent of Insurance may, in any case where he has ordered the 
cancellation of the registration of a society under sub-section (4) of section 70, 
order the winding up of the society under this Act. 


89. The Court may make an order reducing the amount of the insurance 
Reduction of insurance contracts of a provident society upon such terms and 
contracts. subject to such conditions as the Court thinks just— 


(a) if the Superintendent of Insurance as an alternative to cancelling 
the registration of a society under sub-section (4) of section 70 applies to the 
Court in this behalf ; . 


. (b) if while a society is in liquidation the Court thinks ft; 


: (c) if when a society has been proved to be insolvent the Court thinks 
fit to do so in place of making an order for the winding up of the society; or 


(d) if the Court is satisfied on an application made in this behalf by the 
society supported by the report of an actuary, and after giving the policy- 
holders an opportunity to be heard that it is desirable to do so. 


90. (1) Where a provident society is to be wound up whether under the 

. — Indian Companies Act, 1913, or under this Act, the 

i Appointment of liquida- society shall, within seven days from the date of the 

or order of the Court ordering the winding up or the 

passing of the resolution authorising the winding up, as the case may be, give 

notice thereof to the Superintendent of Insurance, and, except where the wind- 

ing up is done by an order of the Court, the Superintendent of Insurance shall 
appoint the liquidator and shall determine the remuneration to be paid to him. 
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(2) Any liquidator so appointed may be removed by the Superintendent 
of Insurance if satisfied that the duties entrusted to him are not being properly 
discharged. 


91. (1) A liquidator appointed to wind up 
society shall have power— A 


(a) to institute or defend any legal proceedings on behalf of the society 
by his name of office; 


(b) to determine the contribution to be made by members of the society 
respectively to the assets of the society ; 


(c) to investigate all claims against the society and to decide questions 
of priority arising between claimants ; 


(d) to determine by what persons and in what proportion the costs of the 
liquidation are to be borne; 

(e) to give such directions in regard to the collection and distribution of 
the assets of the society as may appear to him to be necessary for winding up 
the affairs of the society; 

(f) to summon, and enforce the attendance of, witnesses and to compel 
the production of documents by the same means and as far as may be in the 
same manner as is provided in the case of a civil Court by the Code of Civil 
Procedure, 1908; and 


(g) with the sanction of the Superintendent of Insurance, to employ 
such establishment and to obtain such assistance from an actuary or an auditor 
as may be necessary for the discharge of his duties. 


Powers of liquidator. 


(2) The liquidator shall, for settling the list of contributories and reali- 
sing the amount of contributions, have the same powers as an official liquidator 
appointed by the Court for the winding up of a company under the Indian 
Companies Act, 1913. 


92. (1) As soon asa liquidator is appointed to wind up a society he shall 
take charge of all property movable or immovable of 


Procedureat liquidation. 47. society and of all its books and documents. 


(2) If any proprietor or officer of the society or any other person retains 
any portion of the assets of the society or fails to deliver to the liquidator any 
book or document when so required by the liquidator, he shall be punishable 
with imprisonment which may extend to six months, or with fine which may 
extend to five hundred rupees, or with both, and the Court may order the deli- 
very of the assets or book or document to the liquidator. 


_ (8) The liquidator shall within fifteen days of his appointment send 
notice by post to all persons who appear to him to be creditors of the society 
that a meeting of the creditors of the society will be held ona date not bein 
less than twenty-one nor more than twenty-eight days after his appointment, 
and at a place and hour to be specified in the notice, and shall also advertise 
notice of the meeting once in the local official Gazette and once at least in two 
newspapers circulating in the province in which the society is situated. 


(4) At the meeting so held the creditors shall determine whether an 
application shall be made for the appointment of any person as liquidator in 
the plate of or jointly with the liquidator already appointed, or for the appoint- 
ment of a committee of inspection, and, if they so resolve and an application 
accordingly is made at any time not later than fourteen days after the date of 
the meeting by any creditor appointed for the purpose at the meeting, the 
Supermtendent of Insurance shall appoint a suitable person in place of or 
jointly with the liquidator already appointed, and, if so desired, a committee 
of inspection. 
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_, (5) The committee of inspection shall, subject to any prescribed con- 
-ditions, have a general power of supervision over the acts of the liquidator and 
‘shall have the right to inspect his accounts at all reasonable times. 


(6) The liquidator shall, with such assistance from an actuary as may 
‘be required, ascertain as soon as practicable the amount of the society’s liability 
to every person appearing by the society’s books to be entitled to or interested 
in any policy issued by the society, and shall give notice of the amount so found 
‘to each such person in the prescribed manner and each such person on receiving 
-such notice shall be bound by the value so ascertained. g 


(7) The liquidator shall make a valuation of the assets of the society 
-and an estimate of the costs of the winding up, and shall on the basis of these 
settle the list of contributories. 


(8) The liquidator shall apply to the Superintendent of Insurance for an 
-order for the return of the deposit made by the society under section 73 and the 
Superintendent of Insurance shall on such application order the return of the 
-deposit subject to such terms and conditions as he may think fit. 


(9) In administering and distributing the assets of the society the liqui- 
-dator shall have regard to any directions-that may be given by the creditors or 
‘contributories at a general meeting or by the Superintendent of Insurance. 


(10) The liquidator shall keep books of account in which he shall record 
the proceedings at all meetings attended by him, all amounts received or expend- 
ed by him and any other matter that may be prescribed, and these books, may, 
with the sanction of the Superintendent of Insurance, be inspected by any cre- 

- ditor or contributory. : 


(11) If the winding up continues for more than a year, the liquidator 
‘shall summon a meeting of the creditors and contributories at the end of the first 
year and of each succeeding year, and shall lay before them an account of his 
acts and dealings and of the conduct of the winding up, and that account 
together with any views expressed thereon by the meeting shall be forwarded 
by the liquidator to the Superintendent of Insurance. 


(12) So far as is not otherwise provided herein or is not otherwise pres- 
-cribed under this Act, the liquidator shall so far as practicable follow the proce- 
dure to be followed by an official liquidator appointed by the Court for the 
winding up of a company under the Indian Companies Act, 1913, 


93. (1) As soon as the affairs of a provident society are fully wound up 

: . 3 the liquidator shall prepare an account of the winding 

sa mir KONON of provident up showing how the winding up has been conducted 

gies and the property of the society has been disposed of 

and shall call a meeting of the members, creditors and contributories for the 
purpose of laying before it the account and giving any explanation thereof. 


(2) Notice of the meeting shall be sent to each person individually and 
shall be advertised in the local official Gazette and in atleast two newspapers 
circulating in the province in which the society is situated. 


(3) Within one week after the meeting the liquidator shall send to the 
Superintendent of Insurance a copy of the account and shall report to him the , 
holding of the meeting and its date and shall forward to him a copy of ghe pro- 
ceedings of the meeting. 


(4) The Superintendent of Insurance may return the account to the 
liquidator if it is incomplete or unsatisfactory and may require the liquidator to 
carry out any further steps necessary to complete the winding up gnd the 
liquidator shall comply with such requirement and shall submit a further 
report to the Superintendent of Insurance within six months. 
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(5) If the Superintendent of Insurance is satisfied that the affairs of the 
society have been fully wound up he shall register the account of the liquidator 
who shall forthwith make over to the Superintendent of Insurance sums, if any, 
remaining undisposed of ; and on the expiry of three months from the register- 
ing of the account the Superintendent of Insurance shall declare the society 
dissolved and cause the dissolution of the society to be notified in the local 
official Gazette, and the liquidator shall thereupon be discharged from further 
responsibility. 


(6) If within a period of five years from the date on which any sums. 
have been made over to the Superintendent of Insurance under sub-section (5) 
an order of a Court of competent jurisdiction has not been obtained at the 
instance of any claimant to such sums for their disposal, the said sums shall 
become the property of Government. 


94, (1) The provisions of section 38 and section 39 relating to assignment, 

‘on i transfer and nomination in the case of life insurance 

Nominations and assign- policies shall, subject to the provisions of this section, 

ments, apply to policies of insurance issued by any provident 
society covering any of the contingencies specified in clause (a) of section 65. 

(2) No nomination shall be valid if the person nominated is not the 

husband, wife, father, mother, child, grand-child, brother, sister, nephew or 

niece of the holder of the policy. 


PART IV. 


MUTUAL Insurance COMPANIES AND CO-OPERATIVE LIFE 
INSURANCE SOCIETIES. 


Definitions. 95. (1) In this Part— 


(a) “Mutual Insurance Company” means an insurer, being a company 
incorporated under the provisions of the Indian Companies Act, 1913, which 
has no share capital and of which by its constitution only and all policy-holders. 
are members; and 


(b) “Co-operative Life Insurance Society” means an insurer being a 
society registered under the Co-operative Societies Act, 1912, or under an Act 
of a Provincial Legislature governing the registration of co-operative societies. 
which carries on the business of life insurance and which has no share capital 
on which dividend or bonus is payable and of which by its constitution only 
original members on whose application the society is registered and al! policy- 
holders are members: 


Provided that any Co-operative Life Insurance Society in existence at 
the commencement of this Act shall be allowed a period of one year to comply. 
with the provisions of this Act. 


(2) Notwithstanding anything contained in sub-section (1), other co- 
operative societies may be admitted as members of a Co-operative Life Insur- 
ance Society, without being eligible to any dividend, profit or bonus. 


: (3) A Provincial Government may, subject to any rules made by the 
Central Government, empower the Registrar of Co-operative Societies of the 
province to register co-operative societies for the insurance of cattle or crops 
or both “under the provisions of the Co-operative Societies Act in force in the 
province. 


(4) A Provincial Government may make rules not inconsistent with any 
rules made by the Central Government to govern such societies, and the provi- 
sions of this Act; in so far as they are inconsistent with those rules, shall not: 
apply to such societies. 
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96. The provisions of sections 6 and 7 and of sub-section (2) of section 

20, so far as those provisions are inconsistent with 

Application of Act to the provisions of this Part, shall not apply, and the 
a ag age Com- provisions of this Part shall apply, to Mutual In- 
Life Insurance Socetiee * surance Companies and Co-operative Life Insurance 


Societies. 


97. No Mutual Insurance Company incorporated after the 26th day of 

January, 1937, and no Co-operative, Life Insurance 

Working capitalof Mutu- Society registered after that date under the Co- 

a Eanes < Campan es operative Societies Act, 1912, or under an Act of 

surance Societies CTE Provincial Legislature governing the registration of 

co-operative societies shall be registered under this 

Act, unless it has as working capital a sum of fifteen thousand rupees, exclusive 

of the deposit to be made before or at the time of application for registration 

in accordance with sub-section (2) of section 98 of this Act and of the prelimi- 
nary expenses, if any, incurred in the formation of the company or society. 


98. (1) Every Mutual Insurance company and every Co-operative Life 

Insurance Society shall, in respect of the life insur- 

Deposits tobe made by ance business carried on by it in British India, 

nial eee Com- deposit and keep deposited with one of the offices in 

Life insurance one India of the Reserve Bank of India, for and on behalf 

. i of the Central Government, a sum of two hundred 

thousand rupees in cash or in approved securities estimated at the market value 
of the securities on the day of deposit. 


(2) The deposit referred to in sub-section (1) may be made in instal- 
ments, of which the first shall be a payment, made before or at the time the 
application for registration under this Act is made, of twenty-five thousand 
rupees or such sum as with any deposit previously made by the insurer under 
the provisions of the Indian Life Assurance Companies Act, 1912, brings the 
amount deposited up to twenty-five thousand rupees, and the subsequent 
instalments shall be annual instalments made before the expiry of each subse- 
quent year of an amount in cash or in approved securities estimated at the 
market value of the securities on the day of payment of the instalment, equal to 
one-third of the gross premium income received in the previous year. 


, 99. No transferee or assignee of a policy issued 

s O a Den by an insurer to whom this Part applies shall become 
members. a member of a Mutual Insurance Company or a Co- 
operative Life Insurance Society merely by reason of 


any such transfer or assignment. 


7 100. Notwithstanding the provisions of section 79 and section 131 of the 
Indian Companies Act, 1913, a Mutual Insurance 
+, Publication of notices Company or a Co-operative Life Insurance Society 
and documents of Mutual may, instead of sending the notices and the copies of 
Insurance Companies and 
Co-operative Life Insurance the balance-sheet, revenue account and other docu- 
Societies. ments which they are required to send to the members 
under those sections, publish such notices or docu- 
ments once in a newspaper published in the English language and in a news- 
paper published in an Indian language circulating in the place where th¢ princi- 
pal office of the company is situated: 


Provided that, where any members of the company are domiciled in a 
province other than that in which the principal office of the company is situated, 
publication of the balance-sheet, revenue account and notice of the meetings 
shall be made in a newspaper or newspapers published in the principal Jan- 
guages of that province and circulating therein. 
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101. Every Mutual Insurance Company and every Co-operative Life 
Insurance Society shall, on the application of any 
member made within two years from the date on 
which any such document is furnished to the Registrar 
of the Companies under the provisions of section 134 of the Indian Companies 
Act, 1913, or to the Registrar of Co-operative Societies of the province in 
which the Co-operative Life Insurance Society is registered, furnish a copy of 
the document free of cost to the member within fourteen days of the application. 


° PART V. 
MISCELLANEOUS, 


Supply of documents to 
“members. 


` 102, (1) Except as otherwise provided in this Act, any insurer who makes 

_ default in complying with or acts in contravention of 

Penalty for default in any requirement of this Act and, where the insurer 

complying with, or actin :; A i 

contravention of, this Act. 18 @ Company, any director, managing agent, manager 

' or other officer of the company, or where the insurer 

is a firm, any partner of the firm who is knowingly a party to the default, shall 

be punishable with fine which may extend to one thousand rupees and, in the 

case of a continuing default, with an additional fine which may extend to five 
hundred rupees for every day during which the default continues. 


- (2) Any provident society which makes default in complying with any 
of the requirements of Part III and any director, managing agent, manager, 
secretary or other officer of the society who is knowingly a party to the default, 
shall be punishable with fine which may extend to five hundred rupees or in the 
case of a continuing default with fine which may extend to two hundred and 
fifty rupees for every day during which the default continues. 


103. (1) Any insurer or any person acting on behalf of an insurer, who 
transacts any class of insurance business in contra- 
_ Penalty for transacting vention of any of the provisions of section 3, section 
insurance business incon- 6, section 7, section 97 or section 98, or does any one 
travention of sections 3, 6, Spgs 3 ž 
7, 97 and 98. or more of the acts constituting the business of insur- 
ance in relation to any such class of insurance busi- 
ness shall be punishable with fine which may extend to two thousand rupees, 


(2) Any person knowingly taking out a policy of insurance with any 
insurer or person guilty of an offence under sub-section (1) shall be punishable 
with fine which may extend to five hundred rupees: 


; Provided that nothing in this section shall apply to the business of re- 
insurance between the head office of an insurer in British India and the head . 
office of an insurer not having an office in British India. 


104. Whoever, in any return, report, certificate, balance-sheet or other, 
document, required by or for the purposes of any of 

the provisions of this Act, wilfully makes a statement’ 
false in any material particular, knowing it to be false 

shall be punishable with imprisonment fora term which may extend to three 

years, or-with fine which may extend to one thousand rupees, or with both. 


Penalty for false state- 
ment in document. 


105. Any director, managing agent, manager or other officer or employee 
of aninsurer who wrongfully obtains possession of 
any property of the insurer or having any such pro- 
perty in his possession wrongfully withholds it or 
wilfully applies it to purposes other than those expressed or authorised by this 
Act shall, on the complaint of the insurer or any member or any policy-holder 
thereof, be punishable with fine which may extend to one thousand rupees and- 
_ may be ordered by the Court trying the offence to deliver up or refund within 

‘a time to be fixed by the Court any such property improperly obtained or wrong- 


Wronggully obtaining or 
withholding property. 
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fully with held or wilfully misapplied and in default to suffer imprisonment for 
a period not exceeding two years. 


106. If on the application of an insurer or any member of an insurance 
company or any policy-holder or the liquidator of an 
insurance company (in the event of the insurer being 
in liquidation) the Court is satisfied that by reason 
of any contravention of the provisions of this Act the amount of the life insur- 
ance fund has been diminished, every person who was at the time of the contra- 
vention a director, manager, liquidator or an officer of the insurer shall be 
deemed ia respect of the contravention to have been guilty of misfeasance in 
relation to the insurer unless he proves that the contravention occurred without 
his consent or connivance and was not facilitated by any neglect or omission on 
his part; and the Court shall have all the powers which a Court has under 
sections 235 and 237 of the Indian Companies Act, 1913, and shall also have the 
power to assess the sum by which the amount of the life insurance fund has 
been diminished by reason of the misfeasance and to order any person guilty 
thereof to contribute to that fund the whole or any part of that sum by way of 
compensation, 


_Wrongfully diminishing 
life insurance fund. 


107. Except where proceedings are instituted by the Superintendent of 
Insurance, no proceedings under this Act against an 
insurer or any director, manager or other officer of 
an insurer or any person who is liable under sub- 
section (2) of section 41 shall be instituted by any 
person unless he has previous thereto obtained the sanction of the Advocate 
General of the province where the principal place of business in British India 
of such insurer is situate to the institution of such proceedings. 


Previous sanction of Ad- 
vocate General for institu- 
tion of proceedings. 


108, If in any proceedings, civil or criminal, it appears to the Court hear- 
P He ing the case that a person is or may be liable in 
releg 07 Vout togrant respect of negligence, default, breach of duty or 
J breach of trust but that he has acted honestly and 
reasonably and that having regard to all the circumstances of the case he ought 
fairly to be excused for the negligence, default, breach of duty or breach of 
trust, the Court may relieve him either wholly or partly from his liability on- 
such terms as it may think fit. 


109. No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try 
any offence under this Act. 


Cognizance of offences. 


110. (1) An appeal shall lie to the Court having 
jurisdiction from any of the following orders, 
. namely :— 


« Appeals. 


(a) an order under section 3 refusing to register, or cancelling the regis- 
tration of, an insurer ; 

(b) an order under section 5 directing the insurer to change his name; 

(c) an order under section 42 cancelling the licence issued to an agent; 


(d) an order under section 75 refusing to register an amendment of 
rules; 

(e) an order under section 87 directing an inquiry by an auditor or 
actuary ; or 


; (f) an order made in the course of the winding up or insolvency of an 
insurer or a provident society. 


60 MADRAS LAW JOURNAL SUPPLEMENT. [1v oF 1938: 


(2) The Court having jurisdiction for the purposes of sub-section (1) 
shall be the principal Court of civil jurisdiction within whose local limits the 
principal place of business of the insurer concerned is situate. 


(3) An appeal shall lie from any order made under sub-section (1) to 
the authority authorised to hear appeals from the decisions of the Court making: 
the same and the decision on such appeal shall be final. 


111. (1) Any process or notice required to be served on an insurer or 

. provident society shall be sufficiently served if address-- 
ed to any person registered with the Superintendent 
of Insurance as a person authorised to accept notices on behalf of the insurer 
or provident society and left at, or sent by registered post to, the address of such 
person as registered with the Superintendent of Insurance. 


(2) Any notice or other document which is by this Act required to be 
sent to any policy-holder may be addressed and sent to the person to whom 
notices respecting such policy are usually sent and any notice so addressed andi 
sent shall be deemed to be notice to the holder of such policy: 


Provided that, where any person claiming to be interested in a policy as- 
transferee, assignee or nominee has given to an insurer or to a provident 
society notice in writing of his interest, any notice which is by this Act requir- 
ed to be sent to policy-holders shall also be sent to such person at the address. 
specified by him in his notice. 


Service of notices. 


112. Notwithstanding anything to the contrary contained in this Act an 

. . . insurer carrying on the business of life insurance 

po of interim shall be at liberty to declare an interim bonus or 

Onuses. : Agee : 

bonuses to policy-holders whose policies mature for 

payment by reason of death or otherwise during the inter-valuation period on 

the recommendation of the investigating actuary made at the last preceding 
valuation. 


113. (1) Where a definite number of premiums is payable a policy of life- 

es insurance on which all premiums have been paid for 

elec o surrender three consecutive years shall acquire a guaranteed 

soaaseped! surrender value and notwithstanding any contract to- 

the contrary shall not lapse by reason of non-payment of further premium but 

shall Totwirhstanging such non-payment be kept alive to the extent of its paid’ 
up value, 


Explanation.—For the purposes of this sub-section the paid up value of 
a policy shall be an amount bearing to the total sum assured by the policy the 
Same proportion as the total of the premiums already paid on the policy bears. 
to the total of the premiums payable under the policy. 


(2) A policy kept alive to the extent of its paid up value under sub-sec- 


tion (1) shall not participate in any profits of the insurer earned after the con-* 
version of the policy into a paid up policy. 


(3) This section shall not apply to. 


(a) policies in respect of which the sum assured is payable only on the 
happening of a contingency which may not arise, or 


(©) where the paid up value will be less than one hundred rupees, or 


(c) where the parties after the default has occurred in the payment of 
the premium agree in writing to some other arrangement, or 


d) to policies in which the surrender value is automatically applied 
under the terms of the contract to maintaining the policy in force after its lapse 
through non-payment of premium. ; 


IV oF 1938] THE INSURANCE ACT, 1938. 61 


114. (1) The Central Government may, subject to the condition of previ- 
Power of Central Gov- ous publication by notification in the official Gazette, 
ernment to make rules. make rules to carry out the purposes of this Act. 


_ (2) In particular and without prejudice to the generality of the fore- 
going power, such rules may prescribe— 


(a) the qualifications to be possessed by actuaries; 


(b) the manner in which it shall be determined for the purposes of this 
Act what is insurance business transacted in British India; 


(c) the procedure to be followed by the Reserve Bank of India in dealing 
with deposits made in pursuance of this Act, including the receipt of, custody 
of, withdrawal of, and payment of interest on securities lodged as such deposits, 
and their inspection and verification by the Superintendent of Insurance: 


(d) the form referred to in clause (d) of sub-section (2) of section 16; 


(e) the manner in which the prospectuses and tables referred to in sub- 
section (1) of section 41 shall be published and the form in which they shall be 
drawn up; 


(f) the matters to be prescribed for the purposes of section 48; 


(g) the manner in which licences to act as insurance agents may be 
issued or cancelled; 


(h) the contingencies other than those specified in clauses (a) to (f) of 
section 65 on the happening of which money may be paid by provident societies ; 


(i) the matters other than those specified in clauses (a) to (0) of sub- 
section (1) of section 74 on which a provident society shall make rules; 


(j) the form of any account, return or register required by Part III and 
the manner in which such account, return or register shall be verified; 


(k) subject to the provisions of this Act, the fees payable thereunder 
and the manner in which they are to be collected ; and 


(2) ‘the conditions and the matters which may be prescribed under sub- 
sections (5), (10) and (12) of section 92: 


Provided that every rule made under this section shall be laid as soon as 
may be after it is made before both Chambers of the Central Legislature for 
one month while they are in session; and, if within one month from the later 
date on which the rule has so been laid both Chambers agree in making any 
“modification in the rule or both Chambers agree that the rule should not be 
«made, the rule shall thereafter have effect only in such modified form or shall 
be of no effect, as the case may be. 


(3) All rules made by a Local Government under the provisions of sec- 
tion 24 of the Provident Insurance Societies Act, 1912, and in force at the com- 
mencement of this Act shall so far as not inconsistent with the provisions of Part 
III continue in force and have effect as if duly made under this section until 
they are replaced by rules made under this section. e 


115. The Central Government may, on the application or with the consent 

' ofan insurer, not being a company, alter the forms 
contained in the Schedules as respects that thsurer, 
for the purpose of adapting them to the circumstances of that insurer: 


Alteration of forms. 
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Provided that nothing done under this section shall exempt the insurer 
from supplying all information required under this Act so far as it is possible 
for the insurer to do so. 


116. The Central Government may, by notification in the official Gazette, 

exempt any insurer constituted, incorporated or 

Power to exempt from domiciled in an Indian State from the provisions of 

certain fequirements: section 6 relating to deposits or from the provisions 

of sub-section (2) of section 27 relating to the keeping of assets in India either 

absolutely or subject to such conditions or modifications as may be specified in 
the notification. . 


117. Nothing in this Act shall affect the liability of an insurer being a 
. . company to comply with the provisions of the Indian 

Saving of provisions of Companies Act, 1913, in matters not otherwise specifi- 
Indian Companies Act, 1913. cally provided for by this Act. 


118, Nothing in this Act shall apply to any Trade Union registered under 
the Indian Trade Unions Act, 1926, or to any insu- 
rance business carried on by the Central or by a Pro» 
_ vincial Government, or to any provident fund to which the provision of the Pro- 

-vident Funds Act, 1925, apply, or, if the Superintendent of Insurance so orders 
in any case, and to such extent as he specifies in such order, to— 


Exemptions. 


(a) any fund in existence and officially recognised by the Central 
Government before the 27th day of January, 1937, maintained by or on behalf 
of Government servants or Government pensioners for the mutual benefit of 
contributors to the fund and of their dependents, or 


(b) any mutual or provident insurance society composed wholly of 
Government servants or of railway servants which has been exempted from any 
or all of the provisions of the Provident Insurance Societies Act, 1912. 


; 119. Every insurer registered under this Act 

E ole formis ig he dere shall deposit and keep deposited with the Superinten- 

dent of Insurance... dent of Insurance copies of all standard forms of 
policy contracts issued by him in India. 


120. The market value on the day of deposit of securities deposited in 

as pursuance of any of the provisions of this Act with 

vane gnination of market the Reserve Bink of India shall be determined 

ed under this Act. by m Reserve Bank of India whose decision shall be 
nal. 


, , 121. To the Exception to section 130 of the 
ier ia section Transfer of Property Act, 1882, the following words. 
, ' and figures shall be added, namely :— . 


“or affects the provisions of section 38 of the Insurance Act, 1938”. 


122. Inthe First Schedule to the Indian Limitation Act, 1908, for the 
Amendment of Schedule entry in the third column relating to article 86 the 
I, Act IX of 1908. following entry shall be substituted, namely :— 


“The date of the death of the deceased.. RS 


123, The Provident Insurance Societies Act, 1912, the Indian Life 
Assurance Companies Act, 1912, and the Indian 


Repedlss Insurance Companies Act, 1928, are hereby repealed. 


o 
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THE FIRST SCHEDULE. 
(See section 11.) 


Regulations and Forms for the preparation of Balance-Sheet. 
PART I. 


Regulations, 


_ 1. The balance-sheet required to be prepared in respect of every class of business 
carried on by an insurer is, in the form in which it is set out in Part “II of this Schedule 
(Form A), appropriate to a case where the insurer maintains a separate fund in respect of 
life insurance business. 


2. The balance-sheet of life insurance business shall be prepared as a separate docu- 
ment. The balance-sheet of any class of business may be prepared asa separate document 
instead of being incorporated by the addition of columns and headings in the general 
balance-sheet, but the totals of each such separate balance-sheet (showing the total assets of 
the class of business, the balance at the credit of the life insurance fund or other separate 
fund or account, the amount of shareholders’ undivided profits, and outstanding liabilities). 
must in any case be incorporated in the general balance-sheet. 


3. If any combined balance-sheet is for any purpose issued by an insurer, it shall be in 
accordance with the Form set out in this Schedule, and there shall not be included among the 
assets shown in any such combined balance-sheet any amount in respect of any holding in or 
advance to any insurer whose assets and liabilities have been incorporated therein. Every 
combined balance-sheet must show clearly on the face thereof that it is a combined balance- 
sheet and must set out fully the name of every insurer whose assets and liabilities have been 
incorporated therein; if the assets and liabilities of any person not being an insurer are 
included in a combined balance-sheet the fact must be stated thereon. 


4. Where any guarantee has been given by an insurer (otherwise than in the ordinary 
course of re-insurance business) in respect of the policies of any other insurer,-the balance- 
sheet of the insurer by whom the guarantee was given must show clearly the name of every 
insurer whose policies have been so guaranteed and the extent of the guarantee: 


Provided that this regulation shall not apply where a combined balance-sheet is issued 
incorporating the assets and liabilities of the insurer whose policies are guaranteed. 


5. Where any part of the assets of an insurer is deposited in any place outside British 
India as security for the owner of policies issued in that place, the balance-sheet shall state 
that part of the assets has been so deposited, and, if any such part forms part of the life 
insurance fund, shall show the amount thereof and the place where it is deposited. Where 
any combined balance-sheet is issued by an insurer for any purpose, the information required 
by this regulation shall be shown in the aggregate in respect of all the insurers whose assets 
and liabilities have been incorporated in the balance-sheet. 
- 6, There shall be appended to the balance-sheet a statement in Form AA as set out in. 
Part II of this Schedule showing the market value and the book value of the assets in India. 


7. Every balance-sheet shall contain the following certificates, namely :— 


(a) a certificate signed by the same persons as are required by this Act to sign the 

balance sheet explaining how the values as shown in the balance-sheet of the Investments in 

Stocks and Shares have been arrived at, and how the market value thereof has been ascer- 
tained for the purpose of comparison with the values so shown; 


° (b) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet and signed also, so far as respects the value of any items shown in the balance- 

* sheet under the heading of “Reversions and Life Interests”, by an actuary, certifying that the 
values of all the assets have been reviewed as at the date of the balance-sheet, and that in 

` their belief the assets set forth in the balance-shcet are shown in the aggregate at amounts 
not exceeding their realisable or market value under the several headings—“Loans”’, Rever- 
sions and Life Interests”, “Investments”, “Agent’s Balances”, “Outstanding Premiums”, 
“Interest, Dividends and Rents outstanding”, “Interest, Dividends and Rents accruing but 
not due”, “Amounts due from other Persons or Bodies carrying on Insvrance Business k 
“Sundry Debtors”, “Bills Receivable”, “Cash” and the several items specified under “Other » 
-Accounts”: e 


Provided that if the persons signing the certificate are unable to certify that the assets 
set forth in the balance-sheet are so shown as aforesaid, a full explanation of the bases upon 
which the values shown in the balance sheet have been assessed shall te given in the certifi- 
cate; 


` e 
(c) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet and by the auditor certifying that no parts of the assets of the life insurance 


64 MADRAS LAW JOURNAL SUPPLEMENT. [rv oF 1938 


fund has been directly or indirectly applied in contravention of the provisions of this Act 
relating to the application and investment of life insurance funds; and 


(d) certificates signed by the auditor (which shall be in addition to any other certifi- 
cate or report which he is required by law to give with respect to the balance-sheet certify- 
ing— i 

(i) that he has verified the cash balances and the securities relating to the insurer's 
loans, reversions and life interests, and investments ; 


(ii) to what extent, if any, he has verified the investments and transactions relating to 
any trusts undertaken by the insurer as trustee; and 
(iit) in the case of a combined balance-sheet, that he has audited the balance-sheet and 
accounts of every insurer whose assets and liabilities are incorporated therein, or that any 
such balance-sheet and accounts which have not been audited by him have been certified by 
~ independent auditors.: The said cértificate shall contain a reference to such reservations, if 
any, as may have been made-by any auditor upon any report or certificate given by him with 
respect to the balance-sheet and accounts of any insurer whose assets and liabilities are in- 
corporated in the combined balance-sheet. 
x 8. If the values shown in the balance-sheet in respect of, “Holdings in Subsidiary 
Companies” or “House property (¢) in India (ti) out of India” have been increased since the 
last previous balance-sheet, the certificate required by paragraph (b) of the last foregoing 
regulation shall state the amount of every increase not solely due'to the cost of subsequent 
additions or, as respects holdings in controlled companies, to increased profits, and shall con- 
tain an explanation of the reason therefor. : i 
9, For the purposes of this Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely :— .. i ir S : 
(a) “combined balance-sheet” includes any combined statement made by an insurer of 
assets and liabilities in the form of a balance-sheet which includes the assets and -liabilities 
of any other insurer; and | - , i 5 ; 
` (b) “market value” means as respects any asset the market value thereof as ascertain- 
ed from published market quotations, or, if there be no such value, its fair value as between 
a willing buyer and a willing seller. : 5 ; 
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FORM AA. 
Classified Summary of the Indian Assets of the......scesccesesctace EE A ee 
Company on ; -19 . 
a e eee - 
2S. fab ae 
a= [D ao | Remarks 
Class of Asset. P M ~T | as per (c) 
E] v uA 
o aB IEPA elow 
e A a e A 
Rs. Rs. 


(1) Government of India Securities ie 

(2) Indian Provincial Government Securities 

(3) Indian Municipal Port and Improvement Trust Securities 
including Debentures. 

(4) Debentures of Indian Railways 

(5) Guaranteed and Preference Shares of Indian Railways. 

(6) Annuities of Indian Railways. ar 

(7) Ordinary Shares of Railways in India 

(8) Other Debentures of concerns in Indir 

(9) Te Guaranteed and Preference Shares of concerns in 

ndia 

(10) Other Ordinary Shares of concerns in India 

(11) Loans on the Company’s policies effected in India and 
within their surrender value. 

(12) Loans on Mortgage of property in India 

(13) Loans on Personal Security to persons domiciled and 
resident in India. 

(14) Other loans granted in India (particulars to be stated). 

(15) Land and House Property in India 

(16) Cash on Deposit in banks in India 

(17) Cash in Hand and on current account in banks in India. 

{18) Agents’ b Jin:es and outstanding premiums. 

{19) Interest, dividends and rents either outstanding or accrued 
but not due. , 

(20) Other assets in India (to be specified) 








The statement shall show— 


, (a) the value for which credit is taken in the balance-sheet for each of the abovemen- 
tioned classes of assets, 


(b) the market value of such of the abovementioned classes as has been ascertained. 
from published quotations after deduction of accrued interest included in market prices in 
those cases where accrued interest is included elsewhere in the balance-sheet, 


(c) how the value of such of the abovementioned classes of assets as has not been 
ascertained from published quotations has been arrived at, and 


(d) the rates of exchange at which the values of the assets other than in rupee currency 
have been converted into rupees. 


The market values need not be shown separately where they are not less than the book 
values and a certificate to that effect is appended to the statement. 


No amounts on account of any of the following items may be entered in the statement :— 


Goodwill. 


Preliminary, formation, organisation or development expenses. 
Commission or discount on shares or debentures issued. 


Commuted Commission. 
Expenditure carried forward to be written off in future years. 
THE SECOND SCHEDULE. 
(See section 11.) 
Regulations and Forms for the preparation of Profit and Loss Accounts, 
PART I. 
Regulations. 


1. The items on the income side of the Profit and Loss Account and Profit and Loss 
‘Approprfation Account must relate to income whether actually received or not, and the items 
on the expenditure side must relate to expenditure whether actually paid or not. 


+ 
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2. Deductions from Interest, Dividends and Rents to be shown in respect of income- 
tax must include all amounts in respect of British Indian income-tax whether or not it has 
been or is to be deducted at source or paid direct. 


3. The Intérest, Dividends and Rents, less income-tax thereon shown in the Revenue 
Accounts for any classes of business other than life insurance business, including annuity 
business may, if the insurer so desires, be included with the corresponding items in the Pro- 
fit and Loss Account. 





PART II. 
FORMS. ry 
FORM B. 
Form of Profit and Loss Account. 
Profit and Loss Account of for the year ended 19 
Rs. A. P. RS.A.P. 


British Indian Taxes on the Insu- 
rer’s Profits (not applicable to 
any particular Fund or Account) 


Interest, Dividends and Rents 
(not applicable to any parti- 
cular Fund or Account). Rs. 

Less—Income-tax thereon Rs. 





Expenses of Management (not ap- 
plicable to any particular Fund 
or Account)*. 


Loss on Realisation of Investments 
(not charged to Reserves or any 
particular Fund or Account). 


Depreciation of Investments (not 
charged to Reserves or any parti- 
cular Fund or Account), 

Loss transferred from Revenue 
Accounts (details to be given). 

Other Expenditure (to be specifi- 


ed). 
Balance for the year carried to 
Appropriation Account. 


Profit on realisation of Invest- 
ments (not credited to Re- 
serves or any particular 
Fund or Account). 

Appreciation of Investments 
(not credited to Reserves or 
any particular Fund or Ac- 
count). 

Profit transferred from Re- 
venue Accounts (details to 
be given), 

Transfer Fees. 


Other Income (to be specified} 
Balance being loss for the year 


carried to Appropriation 
Account. 





*If any sum has been deducted from this item and entered on the assets side of the 
balance-sheet, the amount must be shown separately. 


FORM C. 


Form of Profit and Loss Appropriation Account. 


Profit and Loss Appropriation Account of 


for the year ended 


19 





Balance being loss brought for- 

.. ward from last year. 

Balance being loss for the year 

. brought from Profit and Loss 
Account (as in Form B). 


Dividends paid during the year on 
account of the current year (to 
be specified and if “free of tax” 
to be so stated). 

Transfer to any particular funds 
or Accounts (details to be given) 


Balance at end of the year as 
shown in the Balance-Sheet. 


Balance brought forward from 
last year. Rs. 
Less—Dividends since paid in 
respect of last year (to be 
specified and if “free of tax” 
to be so stated).t Rs. 


Balance forthe year brought 
from Profit and Loss Ac- 
count(as in Form B), 

Balance being loss at end of 
the year as shown in the 
Balance-Sheet. 


RS. A, P. 


+Note.—This item may be shown on the other side of the account if preferred, 
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THE THIRD SCHEDULE. 
(See section 11.) 
Regulations and Forms for the preparation of Revenue Accounts, 
PART I. 
Regulations. 


1. Form D is, as set out in Part II of this Schedule, appropriate for life insurance 
business, but a separate revenue account must be prepared for every class of business in res- 
pect of which the itisurer is required to maintain a separate account. 


2. Form F is, as set out in Part If of this Schedule, appropriate for fire insurance 
business. A separate revenue account in the same form must.be prepared for accident and 
miscellaneous insurance including workmen’s compensation and motor car insurance. Form 
E is, as set out in Part [I of this Schedule, appropriate for marine insurance business. 


. 3. If any combined revenue account is for any. purpose issued by an insurer it must be 
in accordance with the forms specified in this Schedule and must clearly show on the face 
thereof that it is a combined revenue account, and must set out fully the name of every in- 
surer required to make separate returns under this Act whose revenue and expenditure have 
been included therein; if the revenue and expenditure of any person not being an insurer are 
included in a combined revenue account, the fact must be stated thereon. 


4. The items on the income side of the revenue account must relate to income 
whether actually received or not, and the items on the expenditure side must relate to expen- 
diture whether actually paid or not. 


. 5. Re-insurance premiums, whether on business ceded or accepted, are to be brought 
into account gross (4.e., before deducting commissions) under the head of premiums. 


6. As respects life insurance business the following statements shall be furnished to 
the Superintendent of Insurance every year showing details provided for ina Form pertain- 
ing thereto :— 


(A) A statement in form DD as set forth in Part II of this Schedule. ’ 
(B) A statement in form DDD as set forth in Part II of this Schedule. 
(C) A statement inform DDDD as set forth in Part Il of this Schedule. 


7. The following information shall be supplied in addition to the revenue account, 
namely, the gross premium written in Iudia for life, fire, marine and accident and miscel- 
laneous insurance business. 


~ 8. Any office premises which form part of the assets of a life insurance fund must be 
treated as an interest earning investment, and accordingly, in the revenue account for life 
instirance business a fair rent for the premises must be included under the heading “Interest, 
Dividends and Rents” and in the reve ue account for every class of business for which the 
premises are used proper charges for the use thereof must be included under the “heading 
“Expenses of Management”. 


9, Where an insurer carries on the business df life insurance in conjunction with any 
other class of insurance business the expenses of management charged to the life insurance 
revenue account must not include more than a reasonable proportion of the common expenses 
and in particular, no such account must be charged with more than a fair sum for the use of 


‘any offic prémises having regard to the income from the various classes of business carried 


‘on’and to the extent to which, the premises are used for the purposes of each class of 


business, » 


; 10. Deductions from interest, Dividends and Rents in respect of income-tax must 
include all income-tax charged on such income whether or not it has been or is'to be deduct- 
ed at source or paid direct; the income-tax to be shown as so deducted in the life insurance . 
Revenue Account is British Indian, United Kingdom, Foreign and Dominion income-tax, but 
the income-tax to be shown as deducted im Revenue Accounts of any other classes of 
business is British Indian income-tax only. 


ivi. OF '1938] “+ HE INSURANCE.ACT, 1938.07 o ~ 71 


PART H. 
FORMS. 
1 
FORM D. 
Form of Revenue Account applicable to Life Insurance Business. 
Revenue Account of for the year ended. 19 
in respect of Business, 
r $ s J 3 - h e ; 
l i (|e [8 a.s. 
i Bajas | FS lasol a 
. om? on 
—~ BEISSS| $ — gages) $ 
H [oot ORI toe 
Saju | & Balie | a 
a” JQ 0 378° 
poai A E ee NS 
Rs. (Ros. Rs. Rs Rs. (Rs, 


‘Claims under Policies (in- Balance of Fund at the be 


cluding provision for | ginning of the year 
claims due or intimated), ai Peleg it 
Jess Reinsurances. Premiums, less Re~insu- 
.By deat , . a rances— 
By maturity as (i) First year premiums .. 
Annuities, less Re-insur- (ii) Renewal premiums .. 
ances, f (iii) Single premiums .. 
Surrenders (including Sur- Consideration for Annui- |, 
renders of Bonus), less | ties granted, less Re 
Re-insurances, insurances (c). 
Bonuses in'cash; less Re- SS 
insurances, Interest, Dividends and į Ks. 
Bonuses in Reduction of Rents, 
Premiums, less: Re-insu- Less—Income-tax thereon | Rs. 
rances.. 


Commission (less that on f Sa 


__ Re-insurances). Registration Fees ie 
sr ee of Management we Income (to be speci- 
— ed (e) 

1. Commission and allow- Loss transferred to Profit 
ances. — and Loss Account. 

2. Salaries, etc. (other Transferred from Appro- 
than to agents and those ! priation Account. 
contained in item No. 1). i 

Notes. 


(a) In the case of an insurer having his head office in British India, these columns 
apply only to business the premiums in respect of which are payable outside India. 


(b) If any sum has been deducted from this item and entered on the assets side of the 
balance-sheet, the amount so deducted must be shown separately. Under this item the salary 
paid to the managing agent or managing director shall be shown separately from the total 
amount paid as salaries to the remaining staff. 


: (c) All single premiums for annuities, whether immediate ‘or deferred, must be 
jncluded under this heading. 
(d) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, 
* Dividends and Rents must be shown under this heading, less any rebates if income-tax re- 
covered from the revenue authorities in respect of expenses of management, The separate 
heading on the other side of the account is for United Kingdom, British Indian, Foreign and 
Dominion taxes, other than those shown under this item. 


(e) Under the head “Other Income” fines, if any, realised from the staff must be 
shown separately. All the amounts received by the insurer directly or indirectly whether 
from his head office or from any other source outside British India shall also bg shown 
separately in the revenue account except such sums as properly appertain to the capital 
account, 

(f) In the case of an insurer having his principal place of business outside British 
India, the expénses of management for business out of India and total business need not be 


split up to the several sub-heads, if they are not so split up in his own country, z . 
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3. Travelling expenses .. 


4. Directors fees 
5. Auditors fees * a 
6. Law charges — e} 
7. Advertisements s 


8. Printing and Stationery. 
9. Other expenses of 
management (accounts 
to be specifed). $ 
10. Other payments (acco- we wees 
unts to be specified). 
11. Rents for offices belong- 
ing to and occupied by 
the insurer. 

12. Rents of other offices 
occupied by the insurer. 

Bad Debts. 

United Kingdom, British 
Indian, Dominion and 
Foreign Taxes. 

Other Expenditure (to be 
specified). 

Profit transferred to Profit 
and Loss Account. k 

Balance of Fund at the end 
of the year as shown in 
the Balance-Sheet. 
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f FORM DDD. 
Additions to and deductions from policies of the Company for the year ending 19 





Ordinary life insur- 
ance policies insuring 








money to be paid on Annuities, 
death or survivance. 
— ; oh v 
* | peg Oy 
: o sy 
5 a 4 
No. 2 120 ,|No| pE 
1s “a “a 
TE Ep 
ae i g H-E i] 
A a < 
ed E Fe N, 
bs oy Rs. Rs, Rs. 
(1) Policies at beginning of year i 
(2) New policies issued i 


(3) Old policies revived 
(4) Old policies changed and increased 
(5) Bonus additions allotted 


Total ee i f 
Discontinued during year, 
(6) By death ia 
(7) By survivance or the happening of the con- 
tingencies insured against other than death. ` 
(8) By expiry of term under temporary insur- 
ances. 


(9) By surrender of policy R we : 3 
(10) By surrender of bonus Fe - : T 
(11) By forfeiture or lapse 3 ; et 
(12) By change and decrease ies i i ee 


(13) By being not taken up _ ve |. a: j i 
" Ses ° Total discontinued © .. 
Total existing at end of year oo 
: oe A ` š s n 
FORM DDDD. 


Particulars of the policies forfeited or lapsed in the last financial year under review, less 
those revised and reinstated for full benefits, classified according to the year 
in which they were issued. 
en ee te ene 


under review. 


Financial year in which the policies Number of policies | Sum insured under poli- 
s were issued. forfeited or lapsed. | cies forfeited or lapsed. 
SOE cae ee I a 
ay ar , Rs. i ° 
Year ending - 19  , being the year ° 


Year'ending' © 19  , being the year | A 
preyious to that under review. -. ‘ 


‘And so on,.the number of and gum insured under policies forfeited or lapsed inthe 
last financial’year under review being stated after classification according to each of the 
*preceding years in which they were issued. ` 


A separate statement must be given in respect of each class of life insurance business 
for which a separate revenue account.is submitted. ‘ 

Insurers having theit principal place of business in British India shall give the. infor- 
uration required in the form separately. for business transacted in India and business trans- 
acted outside India and insurers having their principal place of business outside British 
India will furnish information regarding business transacted in India only. 
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FORM E. 
3 ' i Form.of Revenue Account applicable to Morine Insurance Business. 
Revenue Account of cae for the year ended w (ADs 


in respect of Marine Insurance Business. 








ba bk 
w. (6.813. | + oja. 
Salem |o¢) 3 . gu lkS/24| ¢ 
at EVje wie g] o ern EO le Mle Ss] so 
5” aoinm| & Am] ge Vaje 
: Ay je JAE ja 
U [5] 
: , (Rs. Rs. ; Rs. f Rs. ; ; Rs. | Rs.( Rs. | Rs’ 
*Claims paid (less Sal- Balance of Marine In- 
vages and Re-insur- '} surance Business Ac- 
ances) (a) (¢).. count at beginning of 
*Commission x the year. 
apenes of Manage- ` [Balances 
ment (b). ; : [Additional Reserve Gf 
*Bad Debts A any). 
United, Kingdom, Bri- *Premiums (less. Re- 
tish ‘Indian, Domi- s turns, Re-insurances, 
nian: and Foreign ‘| Brokerages and Dis- 
Taxes, bbs: : | count) (c). 
*Other Expendituré _|Interest, Dividends and 
(to be specified). Rents . Rs. 
Profit ` transferred ‘to i Less—Income-tax - 
Profit and Loss . : thereon .. Rs. 
Account. f j t Z — a 
Balance of Marine In- ' , - [Other Income (to be 
surance Business - specified) (d). 
Account at end of ! , Loss ‘transferred to 
year as shown. ‘in the |" - Gf Profitand Loss Ac- 
Balance Sheet. ej -| +f count, 
Balances Pe ' [Transferred from’ Ap- 


Additional Reserve ‘| propriation Account. 
(if any). : ; ae 





Notes. 
(a) This heading must include all expenses directly incurred in settling claims. : 
(b) If any sum has been deducted from;this iterh and entered on the assets side of the 
balance-sheet the amount so deducted must be shown separately. ` 


(c) Where the account is furnished undėr the provisions of section 1 of the Insurance 
Act, 1938, separate figures for claims paid to claimants-in British India and claimants outside 
British! India, and for premiums derived from. business effected i in British India and effected 
outside British India must be given. 

“(d) All the amounts received by the in surer directly or indirectly whether from his 
head office or from any other source outside British India’ shall also be shown separately in 
the revenue account except such sums as “properly appertain to the capital account. 


*Where the account is furnished under the provisions of clause (b) of sub-section (2) 

eof section 16-of the:Insurance Act, 1938, by an insurer'to whom that section applies, separate 

figures-for business within British India and business out of British India must be given 

+ against the items marked with an asterick. Against all other items the. total amount for 
, the business as a whole maybe given. é 


b 


AEE E eee yee R ~ js t = aar 


~n 
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FORM F. 


Form of Revenue Account applicable to Fire Insurance Business and to Accident and Mis- 
cellaneous Insurance Business including Workmen's Compensation and Motor Car 
Insurance Business. . 





Revenue Account of for the year ended _ “19 , 
in respect of Business. 
i Rs. 
*Claims under Policies, less Re-insu- Balance of Account at begin- 
rances (a) (d): ning of the year: _ j 
Paid during the year ..Rs. Reserve for Unexpired mee 
. S. 
Total estimated liability in Additional Reserve (if any) 
respect of outstanding Rs. 
claims at end of the year 
whether due or intimated. 
Rs, 
Total yi i : 
Less—Outstanding at end *Premiums, less Re-insurances 
of previous year (b) .. Rs. (d). a 
Interest, Dividends and Renis 
S. 
Less—Income-tax thereon. 
Rs. 
¥Commission .. b ie. la *Other Income (to be specified) 
(e). 
¥Expenses of Management (c) an 
Loss transferred to Profit and Loss |. 
Account. 


*Bad Debts .. oe PP i 
Transferred from Appropriation | 
f Account. 
United Kingdom, Foreign and Domi- 
nion Taxes. 
*Other Expenditure (to be specified). 
Profit transferred to Profit and Loss 
Account, 
Balance of Account at the end of the 
year as shown in the Balance-Sheet : 
Reserve for Unexpired 
Risks, being per cent. 
of premium income of 
year. Rs. 
Additional Reserve (if any) 
S- 








Rs. Rs. 





Notes. 


(a) This heading must include all expenses directly incurred in settling claims. ° 
i (b) If in any year the claims actually paid and those still unpaid at the end of that year 
in respect of the previous Year or years are in excess of the amount included in the pre- ° 
vious year’s Revenue Account as provision for outstanding claims, then the amount of such 
excess must be shown in the Revenue Account. : 2 

(c) If any sum has been deducted from this item and entered on the assets side of the 
balance-sheet the amount so deducted must be shown separately. 

(d) Where the account is furnished under the provisions of section 11 of the Insurance 
Act, 1938, separate figures for claims paid to claimants in British India and claimants out- 
side British India, and for premiums derived from business effected in British India and 
effected outside British India must be given. 

(e) All the amounts received by the insurer directly or indirectly whether from his. 
head office or from any other source outside British India shall also be shown separately in 
the revenue account except such sums as properly appertain to the capital account. 

*Where the account is furnished under the provisions of clause (b) of sub-section (2) 
of section 16 of the Insurance Act, 1938, by an insurer to whom that section applies, separate 
figures fog business within British India and business out of British India must be given. 
against the items marked with an asterisk. Against all other items the total amount for the 
business as a whole may be given. 
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THE FOURTH SCHEDULE. 
(See section 13.) 


Regulations for the preparation of Abstracts of Actuaries’ Reports and Requirements 
applicable to such Abstracts. 


PART I. 
Regulations, 


1. Abstracts and Statements must be so arranged that the numbers and letters of the 
paragraphs correspond with those of the paragraphs of Part II of this Schedule, 


2. In showing the proportion which that part of the annual premiums reserved as a 
provision for future expenses and profits bears to the total of the annual premiums, in accor- 
dance with the requirements of paragraph 3of Part II of this Schedule, no credit is to be 
taken for any adjustments made in order to secure that no policy is treated as an asset. 


3. (1) The average rate of interest yielded in any year by the assets constituting a life 
insurance fund shall, for the purposes of paragraph 4 of Part II of this Schedule, be calcula- 
ted by dividing the interest of the year by the mean fund of the year; and for the purposes of 
any stich calculation the interest of the year shall be taken to be the whole of the interest 
credited to the life insurance fund during the year after deduction of income-tax charged 
thereon (any refund of income-tax in respect of expenses of management made during the 
year being taken into account), and the mean fund of the year shall be ascertained by adding 
a sum equal to one-half of the amount of the life insurance fund at the beginning of the year 
to a sum equal to one-half of that fund at the end of the year, and deducting from the aggre- 
gate of those two sums an amount equal to one-half of the interest of the year. 


(2) For the purposes of the calculation aforesaid either— 


(a) all profits and income arising during the year from sums invested in reversions 
shall be included in the interest credited to the life insurance fund during the year; or 


(b) such portion of the life insurance fund as is invested in the purchase of reversions, 
and the profits and income arising therefrom, shall be excluded from the calculation; but in 
that case a statement must be added to the information required under the said paragraph 4, 
showing, in respect of the portion of the fund so excluded as aforesaid, the average rate of 
annual profit and income for which credit has been taken during the five years last preceding 
the Pors date, and explaining the manner in which the said average rate has been calcn- 
lated. 


(3) The information given in accordance with the requirements of the said paragraph 
4 shall show clearly by which of the methods hereinbefore in this regulation mentioned the 
sums invested in reversions and the profits and income arising therefrom have been dealt 
with. 


4, Every abstract prepared in accordance with the requirements of Part II of this 
Schedule shall be signed by an actuary and shall contain a certificate by him to the effect 
that he has satisfied himself as to the accuracy of the valuations made for the purposes 
thereof and of the valuation data: 


Provided that in the case of an abstract prepared on_behalf of an instrance company, 
if the actuary who signs the abstract is not a permanent officer of the company, the certifi- 
cate as to the accuracy of the valuation data shall be given and signed by the principal officer 
of the company and the actuary shall include in the abstract a statement signed by him show- 
ing what precautions he has taken to ensure the accuracy of the data. 


5. For the purposes of this Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely :— , 


“extra premium” means a charge for any risk not provided forin the minimum con- 
tract premium; 


“inter-valuation period” means, as respects any valuation, the period to the valuation 
date of that valuation from the valuation date of the last preceding valuation in connection 
with which an abstract was prepared under this Actor under the enactments repealed 
by this Act, or, in a case where no such valuation has been made in respect of the class of 
pusiness in question, from the date on which the insurer began to carry on that class of 

usiness ; 

“maturity date” means the fixed date on which any benefit will become payakle either 
absolutely or contingently ; 

“net premiums” means as respects any valuation the premiums taken credit for in the 
valuation ; 


“premium term” means the period during which premiums are payable; 


“valuation date” means as respects any valuation the date as at which the valfiation is 
made. 


+ 
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PART II. 
Requirements applicable to an Abstract in respect of Life Insurance Business. 


The following tabular statements shal] be annexed to every abstract prepared in accor~ 
dance with the requirements of this Part of this Schedule, namely :— 

(a) a Consolidated Revenue Account, in the Form G annexed to this Part of this 
Schedule, for the inter-valuation period (except that it shall not be necessary to prepare 
such an account in respect of any class of business so long as the insurer deposits annually 
with the Superintendent of Insurance an abstract in respect of that class of business) ; and 

(b) a Summary and Valuation in the Form H annexed to this Part of this Schedule of 
the policies included at the valuation date in the class of business to which the abstract 
relates; and 

(c) a Valuation Balance-Sheet in the Form I annexed to this Part of this Schedule ; 
and 

(d) a statement in Form DDD as set forth in Part II of the Third Schedule of the 
additions to and deductions from the number of policies and the sums insured thereunder 
for each class of life insurance; and 

(e) a statement in Form DDDD as set forth in Part II of the Third Schedule of 
particulars of policies forfeited or lapsed under each class of life insurance ; 
and every such abstract shall show— 

1. The valuation date, 

2. The general principles and full details of the methods adopted in the valuation of 
each of the various classes of insurances and annuities shown in the said Form H, including 
statements on the following points :— 

(a) whether the principles were determined by the instruments constituting the com- 
pany or by its regulations or byelaws or how otherwise; 

(b) the method by which the net premitims have been arrived at and how the ages at 
entry, premium terms and maturity dates have been treated for the purpose of the valuation; 

(c) the methods by which the valuation age, period from the valuation date to the 
maturity date, and the future premium terms, have been treated for the purpose of the valua- 
tion ; ` 

(d) the rate of bonus taken into account where by the method of valuation definite 
provision is made for the maintenance of a specific rate of bonus; 

(e) the method of allowing for— 

(i) the incidence of the premium income; and 

(ii) premiums payable otherwise than annually; 

(f) the methods by which provision has been made for the following matters, 
namely :— 

(i) the immediate payment of claims; 


(ii) future expenses and profits in the case of limited payment and paid-up policies; 


i (iti) the reserve in respect of lapsed policies, not included in the valuation, but under 
which a liability exists or may arise; and whether any reserves have been made for the 
matters aforesaid; 


(g) whether under the valuation method adopted any policy would be treated as an‘ 
asset, and, if so, what steps, if any, have been taken to eliminate such asset; 


, (h) a statement of the manner in which policies on under-average lives and policies 
subject to premiums which include a charge for climatic, military or other extra risks have ° 
been dealt with; and 


(i) the rates of exchange at which liabilities in respect of policies issued in foreign 
currencies have been converted into rupees and what provision has been made for possible 
increase of liability arising from future variations in the rates of exchange. 


3. elhe table of mortality used, and the rate of interest assumed, in the valuation. 


4. The proportion which that part of the annual premiums reserved as a provisi 
ovision for 
future expenses and profits bears to the total of the annual premiums, separately specified in 
respect of insurances with immediate profits, with deferred profits, with profits under dis- 
counted bonus systems, and without profits. 


e 
5. The average rates of interest yielded by the assets, whether invested inve 
Oe ragi à or uninv 
constituting the life insurance fund for each of the years covered by the valuation ne 
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6. The basis adopted in the distribution of profits as between the insurer and policy- 
holders, and whether such basis was determined by the instruments constituting the com- 
pany, or by its regulations or byelaws, or how otherwise. 


; 7. The general principles adopted in the distribution of profits among policy-holders, 
including statements on the following points, namely :— 


(a) whether the principles were determined by the instruments constituting the com- 
pany, or by its regulations or byelaws, or how otherwise; 


(b) the number of years’ premiums to be paid, period to elapse and other conditions 
to be fulfilled before a bonus is allotted; - 


(c) whether the bonus is allotted in respect of each year’s premium paid, or in respect 
of each completed calendar year or year of assurance or how otherwise ; and 


_ (d) whether the bonus vests immediately on allocation, or, if not, the conditions of 
vesting. 


i 8. (1) The total amount of profits arising during the inter-valuation period, includ- 
ing profits paid away and-sums transferred to reserve funds or other accounts during that 
period, and the amount brought forward from the preceding valuation (to be stated separa- 
tely) and the allocation of such profits— 


(a) to interim bonus paid; 


_ (6) among policy-holders with immediate participation, giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses) ; 


_ . (c) among policy-holders with deferred participation, giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses) ; 


_ . (d) among policy-holders in the discounted bonus class, giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses) ; 


(e) to the insurer or, in the case of an insurance company, among shareholders or to 
shareholders’ accounts (any such sums passed through the accounts during the inter-valua- 
tion period to be separately stated) ; 


(f) to every reserve fund or other fund or account (any such sums passed through the 
accounts during the inter-valuation period to be separately stated); 


(g) as carried forward unappropriated. 


(2) Specimens of bonuses allotted as at the valuation date to policies for one thousand 
rupees— 


(a) for the whole term of life effected at the respective ages of 20, 30 and 40, and 
having been in force respectively for five years, ten years and upwards at intervals of ten 
years; and 


(b) for endowment insurances effected at the respective ages of 20, 30 and 40, for 
endowment terms of fifteen, twenty and thirty years, and having been in force respectively 
for five years ten years, and upwards at intervals of ten years; 


together with the amounts apportioned under the various manners in which the bonus is 
receivable. 


9. A statement in Form J annexed to this Part of this Schedule of specimen policy 
reserve values held or required to be held according to the methods adopted in the valuation, 
and specimen minimum surrender values in respect of whole life insurance policies for Rs. 
1,000 with premiums payable throughout life effected at the respective ages of 20, 30, 40 and 

0, and immediately on payment of the first, second, third, fourth, sixth, seventh, eighth, 
ninth, tenth, fifteenth and twentieth annual premium; with similar specimen policy reserve 
values and specimen surrender values in respect of whole life insurance policies subject to 
premiums payable for 20 years and of endowment insurance policies maturing at age 55. 


10. A statement showing how the liability under any disability clause in a policy has 
been determined in the valuation with full information of the tables of sickness or accident 
used for the purpose. 


go 


“Consolidated Revenue Account of 








‘Claims under policies (including 
provision for claims due or 
intimated) less Re-insurances 
—By death . 
By maturity .. 

Annuities, less Re-insurances .. 

Surrenders (including Surren- 
ders of Bonuses), less Re-in- 
surances. 

Bonuses in Cash, less Re-insur- 
ances. 

Bonuses in Reduction of Pre- 
miums, less Re-insurances. 
‘Commission (less that on Re- 

insurances). 
Expenses of Management (a)— 
Agents’ and Canvassers’ allow- 
ance, 

Salaries, &c. (other than to 
Agents and Canvassers). 

Travelling expenses 

Directors’ fees 

Auditors’ fees 

Medical fees Ss 

Law charges . 

Advertising . 

Printing and Stationery : 

Other expenses of manage- 
ment (accounts to be speci- 
fied). 

Other payments (accounts to 
be specified). 

Rents for offices belonging to 
and occupied by the com- 


pany. 
Rents of other offices occupied 
by the company. 
United Kingdom, British Indian, 
Dominion and Foreign Taxes. 
Bad Debts aa 
‘Other Expenditure (to be spe- 
cified). 
Profit transferred to Profit and 
“=Loss Account. 
Balance of Life Insurance Fund 
at end of the period as shown 
in the Balance-Sheet. 


Rs. .. 


—. 


Business 
within 
India. 


Rs. 
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Total. 


FORM G. 


_for 


years commencing 


Balance of Life Insurance Fund 
at the beginning of the period. 
Premiums, less Re-insurances.. 
Consideration for Annuities 
aoe less Re-insurances 
(b). 
Interest, Dividends and 
Rents « Rs. 
Less—Income-tax there- 
on (c) « Rs. 





Registration Fees 


Other Income (to be specified). : 


Loss transferred to Profit and 
Loss Account. 

Transferred from Appropria- 
tion Account. 


Business 
within 
India 


[Iv oF 1938 


p 
5 
a. 
a 
3 
a 
5 
R 





Total, 





wm 
a 

x 
s 





(a) If any sum has been deducted from 


included under this heading. 


Notes. 


this item and entered on the assets side of the 
balance-sheet, the amount so deducted must be shown separately. 
(@ All single premiums for annuities, whether immediate or deferred, must be 


_ _, (c) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, 
Dividends and Rents must be shown under this heading, less any rebates of income-tax 
recovered from. the revenue authorities in respect of expenses of management. The separate 

*heading,on the other side of the account is for United Kingdom, British Indian, Foreign 
and Dominion taxes, other than those shown under this item. fee 
_ (d) In the case of an insurer having his principal place of business outside British 
India, the expenses of management for the total business need not be split up into the 
several syb-heads. if thev arẹ not so split yo in his awn çoyntrv. 
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FORM I. 
Valuation Balance-Sheet of as at 19 5 
i Rs. y i i Rs. 
Net liability under business as shown Balance of Life Insurance Fund as 
in the Summary and Valuation of shown in the Balance-Sheet. 
Policies. Deficiency, if any 


Surplus, if _any we 





Noite.—If the proportion of surplus allocated to the insurer, or in the case of an in- 
surance company to share-holders, is not uniform in respect of all classes of insurances, the 
surplus must be shown separately for the classes to which the different proportions relate. 

FORM J. 
Specimen policy reserve values and minimum surrender 
values under a policy for Rs. 1,000. 





Age at entry 20.) Age at entry 30.) Age at entry 40) Age at entry 50. 
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Norte, —Items in this Form to be stated to the nearest rupee. 
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THE FIFTH SCHEDULE. 


(See section 13.) 
Regulations for preparing statements of business in force and requirements 
applicable to such statements. 


PART I. 


Regulations. 


: 1. Statements prepared under this Schedule must be prepared, sd far as practicable, 
in tabular form and must be identified by numbers and letters corresponding with those of 
the paragraphs of Part II of this Schedule. 


2, Except with respect to rates of premium or contribution, items in statements pre- 
pared under this Schedule are to beshown to the nearest rupee. 


3. Extra premium shown in the forms of Summary and Valuation prepared under 
Se Schedule to this Act must not be included in statements prepared under this 
chedule. 


_ 4. Every statement prepared under this Schedule shall be signed by the actuary 
making the investigation in connection with which it is prepared. 


5. For the purposes of this Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely :— 


(a) “annual loading” means the provision made for future expenses and profits; 


(b) “extra premiums” means a charge for any risk not provided for in the minimum 
contract premium; 


k _ (c) “net premiums” means the premiums taken credit for in the valuation in connec- 
tion with which any statement is prepared; and 


_ (d) “valuation date” means as respects any valuation the date as at which the 
valuation is made. 


PART II. 


Requirements for statements applicable to Life Insurance Business. 


The statements required to be prepared under this Part of this Schedule are as 
follows, namely :— 


_ _ L Statements, separately prepared in respect of policies with and without participa- 
tion in profits, showing— ` 


(a) as respects policies for the whole term of life, the rates of office premiums 
charged, in accordance with the published tables in use, for new policies giving the rates for 
decennial ages at entry from 20 to 70 inclusive; and 


(b) as respects endowment insurance policies, the rates of office premiums charged, 
in accordance with the published tables in use, for new policies with original terms of ten, 
fifteen, twenty, thirty and forty years, giving the rates for decennial ages at entry from 20 to 

. 30 inclusive, but excluding policies under which the age at maturity exceeds 60, 


= 2. Statements, separately prepared in respect of policies with immediate profits, with 
deferred profits, with profits under discounted bonus systems, and without profits, showing 
> in quinquennial groups~— 


(a) as respects policies for the whole term of life— 


(4) the total amount assured (specifying sums. assured and reversionary bonuses 
separately), grouped according to ages attained ; 


(ii) the amount per annum, after deducting abatements made by application of , 
bonus, of office premiums payable throughout life, and of the corresponding net premiums, 
grouped according to ages attained ; and ® 


(iii) the amount per annum, after deducting abatements made by application of 
bonus, of office premiums payable for a limited number of years, and, either, the correspond- 
ing net premiums grouped in accordance with the grouping adopted for the purposes of the 
valuation, or, the annual loading reserved for the remaining duration of the policies, group- 
ed.according to ages attained ; 


b) Re respects endowment insurance policies—~ 
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(i) the total amount assured (specifying sums assured and reversionary bonuses 
separately), groupedin accordance with the grouping adopted for the purposes of. the 
valuation ; and 


(ii) the amount per annum, after deducting abatements made by application of 
bonus, of office premiums payable, and of the corresponding net premiums, grouped ir 
accordance with the grouping adopted for the purposes of the valuation: 


Provided that— 


(a) as respects endowment insurance policies which will reach maturity in less than 
five years, the infogmation required by sub-paragraph (b) (i) of this paragraph must be 
given for each year instead of in quinquennial groups; and 


AO. (b) where the office premiums payable under policies for the whole term Of life for a 
limited number of years, or the office premiums payable under endowment insurance policies 
or the corresponding net premiums, are grouped for the purposes of the valuation otherwise 
than according to the number of years’ payments remaining to be made, or, where the sums 
assured under endowment insurance policies are grouped for the purposes of the valuation 
otherwise than according to the years in which the policies will mature for payment or in 
which they are assumed to mature if earlier than the true year, then, in any such case the 
valuation constants and an explanation of the method by which they are calculated must be 
given for each group, andin the case ofthe sums assured under endowment insurance 
policies a statement must also be given of the amount assured maturing for payment in each 
of the two years following the valuation date. 


3. Statements as respects any policies in force under which premiums cease to be 
payable, whether permanently or temporarily, during disability arising from sickness or 
accident, showing the total amount of the office premiums payable. - 


. 4. Statements as respects immediate annuities on single lives for the whole term of 
life, separately prepared in respect of annuities on male and female lives, showing in quin- 
quennial age groups the total amount of such annuities. 


5. Statement as respects deferred annuities, separately prepared in respect of annui- 
ties on male and female lives, showing the specimen reserve values for annuities of one 
hundred rupees which will be produced on maturity on the basis of valuation adopted at ages 
in the case of male lives, 60 and 65, and in the case of female lives, 55 and 60, the said state- 
ments must show the specimen reserve values which will be produced under the table of 
annual premiums in use for new policies, and if under any other table of annual premiums in 
use for any other deferred annuity policies in force smaller reserve values will be produced, 
the like specimens of these must also be given. 


6. Statements as respects any policies of insurance upon the lives of a group of per- 
sons, whereby sums assured are payable in respect of the several persons included in the 
group, showing the total claims paid since the date as at which the last statements were pre- 
pared tinder this Part of this Schedule or, where no such statements have been pre a 
since the date on which the insurer began to carry on the c Siness to which the 
statement relate, and the reserve for unexpired risks-and-outstanding claims. 


THE SIXTH SCHEDULE. 
(See section 55.) 
Rule as to the valuation of the Liabilities of an Insurer in Insolvency or 
Liquidation, 


The liabilities of an insurer in respect of current.contracts effected in the course of 
life insurance business including annuity business, shall be calculated by the method and 
upon the basis to be determined by an actuary approved by the Court, and the actuary so 
approved shall, in determining as aforesaid, take into account— 


(a) the purpose for which such valuation is to be made, 

(b) the rate of interest and the rates of mortality and sickness to be used in valua- 
tion, and : 

(c) any special directions which may be given by the Court. 


Theliabilities of an insurer in respect of current policies other than life policies shall 
be such portion of the last premium paid as is proportionate to the unexpired portion of the 
policy in respect of which the premium was paid, ; 


mempen. sananne 
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as 3 
© THE MANOEUVRES FIELD FIRING AND ARTILLERY 
PRACTICE ACT, 1988. 


riper Act No, V or 1938. 
- l ` [12th March, 1938, 


An Act to provide facilities for military manoeuvres and for field firing and 
artillery practice. 


¢ 
WHeErEAs it is expedient to provide facilities for military manoeuvres 
_and for field firing and artillery practice; It is hereby enacted as follows :— 


1. (1) This Act may be called THe Manorvv- 
RES, FIELD FIRING AND ARTILLERY Practice Act, 1938. 


(2) It extends to the whole of British India, 


Short title and extent. 


x CHAPTER I. 
; MANOEUVRES. 
4 - 2. (1) The Provincial Government may, by notification in the local 


. _ ,. Official Gazette, authorise the execution of military 

: ae Ne oe manoeuvres over any area specified in the notifica- 
revecaveeee tion during a specified period not exceeding three 

: months: 

1 Provided that the same area or any part thereof shall not ordinarily be 
so specified more than once in any period.of three years, 


(2) The Provincial Government shall publish notice of its intention to 
issue a notification under sub-section (1) as early as possible in advance of the 
issue of the notification, and no such notification shall be issued until the expiry 
of three months from the date of the first publication of such notice in the local 

. Official Gazette. 


(3) The notice required by sub-section (2) shall be given by publication 
in the local official Gazette and shall also be given throughout the area which it 
is proposed to specify in the notification by publication in the manner prescribed 
by rules wade under section 13, and shall be repeated by like publication one 
month and one week as nearly asmay be before the commencement of the 
manoeuvres. 


3. (1) Where a notification under sub-section (1) of section 2 has been 

L . issued, such persons as are included in the military 

Powers pore cele for forces engaged in the manoeuvres may, within the 
purposes:0F Manoeuvres, specified limits and during the specified periods, — 


` (a) pass over, or encamp, construct military works of a temporary 
character, or execute military manoeuvres on, the area specified in the notifica- 
tion, and 


` (b) supply themselves with water from any source of water in such area: 


Provided that nothing herein contained shall authorise the taking of 
water from any source of supply, whether belonging to a private owner or a 
public authority, of an amount in excess of the reasonable requirements of the 
military forces or of such amount as to curtail the supply ordinarily gequired 

* by those entitled to the use of such water supply. 


(2) The provisions of sub-section (1) shall not authorise entry on or 
interference with any well or tank held sacred by any religious community or 
Ney place-of worship or ground attached thereto except for the legitimate pur: 
pr oo offering prayers or any place or building reserved or used for the 
disposal, cof the dead, or any dwelling house or premises attached thereto or any 
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educational institucion, factory, workshop or store or any premises, used forthe 
carrying on ofany trade, business or manufacture or any garden or pleasure 
ground, or any ancient monument as defined in section 2 of the Ancient Monu- 
ments Preservation Act, 1904., 


4. The Officer in Command of the military forces engaged in the man? 

oeuvers shall cause all lands used under the powers 

an a era Com- conferred by this Chapter to be restored, as soon and 
ing to repair damage. 45 far as practicable, to their previous condition, 


a5. Where a notification issued under section 2 authorises the execution of 
sn military manoeuvres compensation shall be payable 
from the Defence Estimates for any damage to person 


A ; 
Right to compensation for 
k or property or interference with rights or privileges 


gë caused by manoeuv- 


Dres. | + P : . 

4 2 | : ; arising from such manoeuvres including expenses 
A = “yeaspna ly incurred in protecting person, property, rights and privileges, 
KEA i JE (1) The Collector of the district in which any area utilised for the 
NAS purpose of manoeuvres is situated shall depute one or- 


sation. 


Metliod of assessing com- more Revenue Officers to accompany the forces 
; engaged in the manoeuvres for the purpose of deter- 
mining the amount of any compensation payable under section 5. 


(2) The Revenue Officer shall consider all claims for compensation : 
under section 5 and determine, on local investigation and where possible after 
hearing the claimant, the amount of compensation, if any, which shall be 
awarded in each case; and shall disburse on the spot to the claimant the com- 
pensation so determined as payable. 


(3) Any claimant, dissatisfied with a refusal of the Revenue Officer to 
award him compensation or with the amount of compensation awarded to him 
by the Revenue Officer, may, at any time within fifteen days from the com- 
munication to him of the decision of the Revenue Officer, give notice to the 
Revenue Officer of his intention to appeal against the decision. 


(4) Where any such notice has been given, the Collecor- of the district 
shall constitute a commission consisting of himself as chairman, a person nomi-. 
nated by the Officer Commanding the forces engaged in the- manoeuvrés and 
two persons nominated by the District Board;-and he commission shall decide 
all appeals of which notice has been given, 


(5) The commission may exercise its powers notwithstanding the absence 
of any member of the commission, and the chairman of the commission shall 
have a casting vote in the case of an equal division of opinion. 


(6) The decision of the commission shall be final and no suit shall lie 
in any Civil Court in respect of any matter decided by the commission. 


(7) No fee shall be charged in connection with any claim, notice, appeal, . 
application or document filed before the Revenue Officer, Collector or the com- 
mission under this section. 


7. If within the area and during the period. 
specified in a notification under sub-section (1) of 
section 2, any person- 


(g) wilfully obstructs or interferes with the execution of the manoeuvres, 


Offences. 


or 
(b) without due authority enters or remains in any camp, or 
` c) without due authority interferes with any flag or mark or any, 


apparatus used for the purposes of the manoeuvres, R 
he shall be punishable with fine which may extend to ten rupees.- 


» . 
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CHAPTER II. 
FIELD FIRING AND ARTILLERY PRACTICE, 


Definitions. 8. In this Chapter— 


(a) “field firing” includes air armament practice; 


(b) “notified area” means an area defined in a notification issued under 
sub-section (1) of section 9. 


9. (1) The Provincial Government may, by notification, in the local offi- 

aaa cial Gazette, define any area as an area within which 

eons as i para for a specified term of years the carrying out periodi- 

firing and artillery practice. C@lly of field firing and artillery practice may be 
authorised. 

(2) The Provincial Government may, by notification in the local official 
Gazette, authorise the carrying out of field firing and artillery practice through- 
out a notified area or any specified part thereof during any period er periods 
specified in the notification. 

(3) Before any notification under sub-section (2) is issued, the Provin- 

, cial Government shall publish notice of its intention to issue such notification as, 
early as possible in advance of the issue of the notification, and no such notifi- 
cation shall be issued until the expiry of two months from the date of the first 
publication of the notice in the local official Gazette. a 


(4) The notice required by sub-section (3) shall be given by publication 
in the local official Gazette and shall also be given throughout the notified area 
by publication in some newspaper circulating in and in the language commonly 
understood in that area and by beat of drum and by affixation in all prominent 
places of copies of the said notice in the language of the locality and in such 
other manner as may be prescribed by rules made under section 13 and shall be 
repeated by like publication one week as nearly as may be before the commen- 
-cement of the period or of each period specified in the notification: 

Provided that the fact of the said beat of drum and affixation shall be 
verified in writing by one headman and two other literate inhabitants of the 
locality and provided further that such notice by the beat of drum shall be 


given seven and two days as nearly as may be before the commencement of such 
field firing and artillery practice. 


10. (1) Where a notification under sub-section (2) of section 9 has been 


: issued, such persons as are included in the forces 

PR nnn ages By engaged in field firing or artillery practice may, 

artillery practice: within the notified area or specified part thereof 
during the specified period or periods,-— 

(a) carry out field firing and artillery practice with lethal missiles, and 

(b) exercise, subject to the provisions of sections 3 and 4, any of the 

+ rights conferred by section 3 on forces engaged in military manoeuvres: 

n Provided that the provisions of sub-section (2) of section 3 shall not 
debar entry into, or interference with, any place specified in that sub-section, if 
it is situated in an area declared to be a danger zone under sub-section (2) of 
this section, to the extent that may be necessary to ensure the exclusion from it 
of persons and domestic animals: ` 

Provided further that in the case of a dwelling house occupied by women 
adequate warning shall be given through a a local inhabitant and entry shall be 
-effected after such warning in the presence of two respectable inhalitants of 
the locality. 

(2) The Officer Commanding the forces engaged in any such practice 
may, within the notified area or specified part thereof, declare any area to be a 

-danger zone, and thereupon the Collector shall, on application made te him by 
the Officer Commanding the forces engaged in the practice. prohibit the entry 
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into and secure the removal from such danger zone of all persons and domestic 
animals during the times when the discharge of lethal missiles is taking place or 
there is danger to life or health. 
1i. The provisions of sections 5 and 6 shall apply in the case of field. 
Ciiceniatias, firing and artillery practice as they apply in the case 
oe of military manoeuvres: 

Provided that the compensation payable under this section shall include. 
compensation for exclusion or removal from any place declared to be a danger 
zone of persons pr domestic animals, such compensation to be disbursed at not 
less than the minimum rates prescribed by rules made under section 13 
before the exclusion or removal is enforced, and shall also include compensa- 
tion for any loss of employment or deterioration of crops resulting from any 
such exclusion or removal. : 

12. If, during any period specified in a notification issued under sub- 
Offences. section (2) of section 9, any person within a notified 
area— 
(a) wilfully obstructs or interferes with the carrying out of field firing 
or artillery practice, or 

(b) without due authority enters or remains in any camp, or 

(c) without due authority enters or remains in any area declared to be 
a danger zone at a time when entry thereto is prohibited, or 

(d) without due authority interferes with any flag or mark or target or 
any apparatus used for the purposes of the practice, 
he shall be punishable with fine which may extend to ten rupees. 


CHAPTER MII. 


GENERAL. 
13. The Provincial Government may, by notifica- 
Power to make rules. tion in the local official Gazette, make rules— 

(a) prescribing the manner in which the notices required by sub-section. 
(2) of section 2 and sub-section (8) of section 9 shall be published in the areas 
concerned ; 

(b) regulating the use under this Act of land for manoeuvres or field 

firing and artillery practice in such manner as to secure the public against. 
danger and to enable the manoeuvres or practice to be carried out without 
interference and with the minimum inconvenience to the inhabitants of the areas 
affected ; 
(c) regulating the procedure of the Revenue Officers and commissions 
referred to in section 6 in such manner as to secure due publicity regarding the 
method of making claims for compensation and preferring appeals from origi- 
nal awards of compensation, the expeditious settlement of claims and of 
appeals and the payment of compensation so far as possible direct to the 
claimants; and 

(d) defining the principles to be followed by the Revenue Officers and. 
commissions referred to in section 6 in assessing the amount of compensation. 
to be awarded. 
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THE DESTRUCTIVE INSECTS AND PESTS 
(AMENDMENT) ACT, 1938. 





Act No. VI or 1938, 
e [12th March, 1938. 
An Act further to amend the Destructive Insects and Pests Act, 1914, for 


certain purposes. : 
+ ‘Wuereas it is expedient further to amend the Destructive Insects and 
Pests Act, 1914, for the purposes hereinafter appearing; It is hereby enacted. 


as follows:— 


VI or 1938] THE DESTRUCTIVE INSECTS AND PESTS (AMEND,) ACT. 9} 


; 1. This Act may be called Tur DESTRUCTIVE 
Short title. Insects anp Pests (AMENDMENT) Acr, 1938. 
2. Inthe long title and preamble of the Destructive Insects and Pests 
Amendment of long title Act, 1914 (hereinafter referred to as the said Act), 
and preamble, Act II of after the word “into” the words “and the transport 
1914. , from one province to another in” shall be inserted. 


i 3. In clause (a) of section2 of the said Act, 
Amendment of section 2, for the words “and trees or bushes” the words “and 
Act TI of 1914. all trees, bushes or plants” shall be Substituted. 


se orere On EEE 4. In section 3 of the said Act,— 
C o . y 

(a) to sub-section (1) the words “or of insects generally or any class 
of insects” shall be added; and ; 

(b) in sub-section (2), after the word “articles” the words “or any 
insect or class of insects” shall be inserted. 


Insertion of new one 5. After section 4 of the said Act the following 
peers and 4-1’ 11 sections shall be inserted, namely :— 


“4-A, The Central Government may, by notification in the Official 
Gazette, prohibit or regulate, subject to such condi- 
Power of Central Gov. tions as the Central Government may impose, the 
ernment to regulate or pro- export from a province or the transport from one 
hibit transport from pro- proyince to another province in British India of any 
vince to province of insects icl 1 f articles likel infecti t 
or articles likely to infect. article or class of articles likely to cause injection to 
any crop or of insects generally or any class of insects. 


4-B. When a notification has been issued under section 4-A, then, not- 
. withstanding any other law for the time being in 
Refusal to carry article force, the person responsible for the booking of 
of which transport is pro- ; : E 
hibited. goods or parcels at any railway station or inland 
steam vessel station,— 

(a) where the notification prohibits export or transport, shall refuse to. 
receive for carriage at, or to forward or knowingly allow to be carried on, the 
railway or inland steam vessel from that station anything, of which import or 
transport is prohibited, consigned to any place in British India outside the 
province in which such station is situate; and 

(b) where the notification imposes conditions upon export or transport, 
shall so refuse, unless the consignor produces, or the thing consigned is accom- 


panied by, a document or documents of the prescribed nature showing that 
those conditions are satisfied. 


4-C. Where, by or under any law in force in the territories of any 

a oe i Indian State, the import into that State of any article 
Whigs ree ed ira likely to cause infection to any crop or of any insect 
Indian States. has been prohibited, the Central Government may, by 

notification in the Official Gazette, declare that the 

provisions of section 4-B shall apply in respect of any such article or insect 
consigned from any place in British India to any place in that State: 

Provided that such Indian State prohibits the export to British India of 
any article or insect or class of insects the import of which into British India ° 
has been prohibited by the Central Government. ` 


' 4-D. The Central Government may, by notification in the Official 
Gazette, make rules prescribing the nature of the 
documents which shall accompany any article or 
insect the export or transport whereof is subject to 
conditions imposed under section 4-A, or which shall be held by the consignor 


Power of Central Gov- 
ernment to make rules. 
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or consignee thereof, the authorities which may, issue such documents and the 
manner in which the documents shall be employed: 


Provided that the said notification shall be placed, as soon as may be, on 
the table of both chambers of the Central Legislature.” 


6.- In sub-section (1) of section 5 of ‘the said Act, after the word “dese 

aaa the words “of any insect or class of insects 

Amendment of section 5, or” shall be inserted and after the word and figure 

eset OEMS La veection 3” the words,figure and letter “or under 
section 4-A” shatl be inserted. 


Insertion of new section 7., After section 5 of said Act the following 
5-A in Act II of 1914. ` section’ shall be inserted, namely :— 


“S-A, Any person who knowingly exports any article or insect from a 
province or transports any article or insect, from one 
‘province to another in, British India in contravention 
of a notification issued under S. 4- A, or attempts so to export or transport any 
article or insect, or exports or attempts to export from British India to an 
Indian State any article-or insect in respect of which a. notification under sec- 
tion 4-C has been issued, and any person responsible for the booking of goods 
or parcels at a railway or inland steam vessel station who knowingly contra- 
venes thé provisions of section 4-B shall be punishable with fine’ which may 
‘extend to two hundred and fifty rupees and, upon any subsequent conviction, 
with fine which may extend to two thousand rupees.’ 


Penalties. 








gens CHILD ) MARRIAGE RESTRAINT (AMENDMENT) ACT, 1938, 
m Pu $ j de y : F 


Act No. VII oF 1938. . 





wee 


[12th March, 1938. 
An Act to amend thé Child ‘Marriage Restraint Act, 1929, 


WHEREAS it is expedient to amend the Child A Marniagi Restraint Act, 17021 
It is hereby enacted as follows :— 


. wo o 1, This Act may be called Tae CurLp MARRIAGE 
|, Short title, ; Restraint (AMENDMENT) | Act, 1938. 


P E ghetion sl “Ry 2. a sub-section (2) of section 1 of the Child 
: arriage Restraint Act, 1929, the sewing shall be 
Act XIX of 1929, added, ‘namely : ais : 


“and applies also to— 


_ (a), all British subj ects and servants of the Grows in any part of India; 
and 
(b) all British subjects who are domiciled í in any part of India wherever 
they, may be,” : oes 


THE INDIAN. FINANCE ACT, 1938... 





gano E [26th March, 1938, 
An Act ® fix the duty on salt manufactured in, or imported by land into, certain 


parts of British India, to fix maximum rates of postage under the Indian 
, Post Office Act, 1898, and to fix rates of income-tax and Super-tax, 


> Whereas it is expedient to fix the duty on salt manufactured. in, or 
imported by land into, certain pers of British India, to fix maximum rates of 


Sp ag RRIA elas 
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. postage under the Indian Post Office Act, 1898, and to fix rates of income-tax 
and super-tax ; It is hereby ee as follows :— 
(1) This Act may be called Tue INDIAN 
a Act, 1938, 
(2) It éxtends to the whole of pen india, including British Baluchis- 
tan and the Sonthal Parganas. i 


2. The provisions of section 7 of. thie Indian’ Salt Act, 1882, shall; in so far 
Salt dut ' as they enable, the. Governor-General in Council to 
' a impose by rule made under, that section a duty on salt 
manufactured in, or imported into, any part of. British India be construed as if, 
for the year beginning on the Ist day of April,-1938, they imposed such duty at 
the rate of one rupee and four annas per. maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured in, or imported by land into, any such 
part, and such duty shall, for all the purposes of the said Act, be deemed to have 
been imposed by rule made under that.section. . 


3. For the year beginning on the Ist day. of. April, 1938, the Schedule 

contained in the Schedule to this Act shall be inserted 

Inland postage rates. in the Indian Post Office ‘Act, 1898, as ‘she First 
Schedule to that Act.’ 


“4, (1) Income-tax for the year ‘beginning on the Ist day of Aoi 1938, 
. Shall be charged at rates applicable to the total income 
of each assessee the same, and increased in each case 
-by the same fraction of the amount of the rate, as for the year beginning on the 
ist day of April, 1937. 

(2) The rates of super-tax'for the year beginning on the Ist day of 
April, 1938, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be the same rates, increased in each case by the same fraction of the 
amount of the rate, as for the year beginning on the 1st day of April, 1987, 

(3) For the purposes of sub-section (1) “total income” means total 


income as determined in accordance with the provisions of the Indian Income- 
tax Act, 1922. 


Short title and extent. 


' Income tdx and super-tax. 


re rt 


THE SCHEDULE.: . 
Schedule to be inserted:i inthe Indian Post Office Act, 1898. 
; ` [See section 3.] 
“THE FIRST SCHEDULE. 


INLAND POSTAGE RATES. 
[See section .7.] 


Leiters. 
For a weight not exceeding one tola s .. One anna. 
A akor every tola, or fraction thereof, exceeding one tola, .. Half an'annas 
Postcards.’ 7 
7 "Single sss id .. Nine pies. 
e Reply bie .. One and a half annas. 
Book, Pattern ‘and K ample Packets. seals 
‘ For the first two and a half tolas or fraction thereof - ~ Six pies. 
For every additional two and a half tolas, or fraction therëof, in : 
- excess of two and a half tolas .. Three pies: 
is Registered Newspapers. f ' 
For a weight not exceeding ten tolas . Quarter ofan anna, e 


For a weight exceeding ten tolas and not exceeding twenty tolas .. Half an anna. 
For every twenty tolas, or fraction thereof, exceeding twenty tolas. Half an afna. 


‘Parcels. 


For a weight: not exceeding forty tolas © a. Four annas, 
„Fori every forty tolas, or fraction thereof, exceeding forty tolas.. Four annas.” 
e 








yt 
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THE INDIAN TEA CONTROL ACT, 1938. : 


Acr No. VIII or 1938. 
[28th March, 1938, 


An act to provide for the control of the export of tea from, and for the control 
of the extension of the cultivation of tea in, British India. 


WHEREAS it is expedient, for the purpose of implementing the agreement 
which the Centrab Government has entered into with the Governments of Ceylon 
and the Netherlands India to give effect to the provisions of the International 
Agreement made between associations representing the tea growers of India, 
Ceylon and the Netherlands India, to provide for the control of the export of 
tea from, and for the control of the extension of the cultivation of tea in, British 
India; It is hereby enacted as follows :— 


Short title, extent, com- 1. (1) This Act may be called Tue Inpian Tea 
mencement and duration. Conrrot Act, 1938, 

(2) It extends to the whole of British India. 

(3) It shall come into force on the Ist day of April, 1938, 

(4) It shall remain in force only up to the 31st day of March, 1943, 

2. In this Act, unless there is anything repug- 
nant in the subject or context,— 

(a) “Committee” means the Indian Tea Licensing Committee consti- 
tuted under this Act; 

(b) “Customs-collector’” means a Customs-collector as defined in clause 
(c) of section 3 of the Sea Customs Act, 1878, for the purposes of that Act, or 
of that Act, as applied to the import and export of goods by air, or a Collector 
of Land Customs as defined in clause (c) of section 2 of the Land Customs Act, 
1924, as the case may be; 

(c) “export” means to take out of British India by land, sea or air to 
any place outside India other than the French and Portuguese Settlements 
bounded by India or a country notified in this behalf by the Central Govern- 
ment by notification in the official Gazette; 

(d) “Indian export allotment” means the total quantity of tea which 
may be exported during any one financial year; 

(e) “owner” includes any agent of an owner; 

(f) “prescribed” means prescribed by rules made under this Act; 

(g) “standard export figure” means a quantity of 383,242,916 pounds 
avoirdupois of tea; 

(h) “tea” means— 
* (i) in Chapter III and Chapter IV, the plant Camellia Thea (Linn.), ‘ 


Definitions. 


and 


(ii) elsewhere, the commodity known as tea made from the leaves of 
ne plant Camellia Thea (Linn.) including green tea but excluding tea waste; 
an 

(i) “tea seed” includes seeds, roots, stumps, cuttings, buds, and any 
living portion of the plant Camellia Thea (Linn.), which may be used to propa- 
*gate that plant. $ i 


ig CHAPTER I. 
Tue Inpran Tea LICENSING COMMITTEE. 


3. ‘The Central Government shall constitute a Committee, to be called the 


Constitution of the Indian Indian Tea Licensing Committee, consisting of the - 
Tea Licensing Committee. following members:— 
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(a) one member to be nominated by each of the following bodies, 
namely :— 

(i) the Indian Tea Association, Calcutta, 
(ii) the Assam Branch of that Association, 

(iii) the Surma Valley Branch of that Association, 

(iv) the Dooars Planters Association, 

(v) the Indian Tea Planters Association, Jalpaiguri, and the Terai 
Indian Planters Association, Terai, acting together, and 

(vi) the Darjeeling Planters Association and the Tetai Planters Asso- 
‘ciation, acting together ; 

(b) two members to be elected in the prescribed manner by and from 
among Indian owners of tea estates to which export quotas were allotted under 
the Indian Tea Control Act, 1933, for the financial year beginning on the Ist 
day of April, 1937, one to represent the Indian Tea Planters of the Assam 
Valley and one to represent the Indian Tea Planters of the Surma Valley, the 
Indian State of Tripura, the Chittagong Hill Tracts and the District of 
Chittagong ; 

(c) three members to be nominated by the United Planters Association 
of Southern India, one to represent tea estates in British India, and one 
to represent tea estates in Indian States; 

(d) one member to be nominated by the Government of the Indian State 
of Travancore to represent the tea estates in that State; 

(e) one member to be elected in the prescribed manner by and from 
among Indian owners of tea estates to represent tea estates in Southern India 
excluding Travancore owned by Indians; and 

. (f) one member to be elected by owners of tea gardens of Kangra, Dehra 
Dun, Kumaon, Behar and other unrepresented Tea Estates. 

(2) Within three months after the commencement of this Act, the 
Central Government shall publish in the official Gazette the names of all mem- 
bers of the Committee, and thereupon the Committee shall be deemed to be con- 
stituted. 

(3) Until the Committee is constituted as provided in sub-section (2), 
the Indian Tea Licensing Committee constituted under the Indian Tea Control 
Act, 1933, shall be deemed to be the Committee constituted under this section. 


4, (1) If any authority or body fails to make within two months any 
Vacancies nomination or election which it is entitled to make 
' under section 3, the Central Government may itself 

nominate a member to fill the vacancy. 

(2) Where a member of the Committee dies, resigns, ceases to reside in 
India or becomes incapable of acting, the Central Government may, on the 
recommendation of the authority or body which is entitled to make the first 
- nomination or election under section 3, or where such recommendation is not 
made within two months, then on its own initiative, nominate a person to fill 
the vacancy. 

(3) No act done by the Committee shall be questioned on the ground 
merely of the existence of any vacancy in or any defect in the constitution of 
the Committee. 

5. The Committee shall elect a chairman from amongst its members, and, 

: ‘may appoint such sub-committees ‘and executive 

ct ee andexe- officers as may be necessary for the efficient perfor- 
: mance of the duties imposed upon it by this Act. 


6. (1) The Committee may make by-laws consistent with this Act and 
k with the rules made thereunder for all or awy of the 
Power to make bye-laws. following matters, namely :— 
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. (a) the regulation of the procedure to be followed at meetings of the 
Committee ; C 


(b) the appointment of sub-committees ; . 
i (c) the delegation to sub-committees, members or officers of the Com- 
mittee of any of the powers of the Committee under this Act; 
(d) the determination of the travelling allowances of the members or 
officers of the Committee or of the members of a sub-committee ; 


(e) the appointment, promotion and dismissal of officers, assessors and 
servants of the @ommittee, and the creation and abolition of appointments of 
such officers, assessors and servants ; 

(f) the regulation of the grant of pay and leave to such officers, assessors 
and servants ; and í 


: (g) any other matter in respect of which by-laws may be made under 
this Act or the rules made thereunder. , 


_ (2) ‘All by-laws made ünder this section shall be subject to the previous 
sanction of the Central Government. 


7. (1) Save in respect of proceedings and orders under sections 28, 29° 
and 30, all acts of the Committee shall be subject to 
the control of the Central Government which may 
cancel, suspend or modify as it thinks fit any such act. 
(2) Without prejudice-to the generality of the foregoing provision, any 
person aggrieved by any order of the Committee under section 14 may appeal to 
either the Central Government or the High Court of the Province within which 
the tea estate is situated within sixty days from the date of such order: 
__ Provided that an appeal preferred to the Central Government or the 
High Court shall bar an appea! against the same order to the other. : 
(3) The records of the Committee shall be open to inspection at all 


reasonable times by any officer authorised in this behalf by the Central Govern- 
ment. 


Central Government’s 
power of control. 


(4) Subject to rules framed under the Act every owner of a tea estate to 
whom a quota is allotted shall be entitled to inspect the records of the Committee 
and on payment of the prescribed fee shall also be entitled to obtain copies of 
any proceedings or orders of the Committee. 


8. (1) The Committee shall publish an annual report and shall keep 
Keeping and auditing of accounts of all fees received by it under this Act and 
accounts. 5 of the manner in which they are expended and 
shall also publish a summary of the accounts 

along with the annual report. 

(2) Such accounts shall be examined and audited annually by auditors- 
appointed in this behalf by the Central Government, and such auditors shall 
have power to disallow any item which has been, in their opinion, expended , 
otherwise than ia pursuance of the purposes of this Act, : 

(3) If any item is disallowed under sub-section (2), an appeal shall lie * 
to the Central Government whose decision shall be final. 


9, (1) The Central Government may, by notification in the official Gazette, 
Dissolution of the Com- declare the Committee to be dissolved, and on the 
mittee. date of the publication of any such notification the 
. . Committee shall stand dissolved and this Act shall. 
be deemgd to be repealed. - 
(2) When the Committee is dissolved either under this section or by the 
expiry of this Act, the unexpended balance of fees received by the Committee 
under this Act shall lapse to the Central Government. 


10. The Central Government may, by notifica- 


55 en ‘ 
Pov is p : 
ower to make rules tion in the official Gazette, make rules— 


VIII oF 1938] ` THE INDIAN TEA CONTROL ACT. 97 


(a) providing for the conduct of the elections referred to in clauses (b) 
and (e) of sub-section (1) of section 3; 
(b) providing for the establishment and maintenance of offices by the 
Committee; 
_. (c) providing for the conduct of business by the Committee and deter- 
mining the number of members which shall form a quorum at meetings; 
_ (@) providing for the maintenance by the Committee of a record of all 
panona transacted and for submission of copies thereof to the Central Govern- 
ent; ‘ 


(e) regulating the preparation of annual estimates of receipts and 
expenditure ; 
(f) regulating the keeping of accounts of receipts and expenditure; 

; (g) determining the custody in which the current account of the Com- 
mittee shall be kept, and the bank or banks at which surplus money at the credit 
of the Committee may be deposited at interest ; 

A (h) regulating the term of office of members of the Committee and the 
e a in which and the authority by which members may be removed; 
an 


(+) generally, to carry out the provisions of this Chapter. 


CHAPTER II. 
CONTROL OVER: THE Export oF TEA. 
` Limitation of application 11. Nothing in this Chapter shall apply to 


of Chapter. tea—— 


i (a) proved to the satisfaction of the Customs-collector to have been 
imported into British India from any port outside India, or 


(b) shipped as stores on board any vessel, in such quantity as the 
Customs-collector considers reasonable having regard to the number of the crew 
and passengers and the length of the voyage on which the vessel is about to 
depart, or 
E (c) exported by post in packages not exceeding one pound avoirdupois 
in weight. . 

Control of export of tea 12. (1) No tea shall be exported unless covered 
and tea seed. by alicence issued by or on behalf of the Committee. 

(2) No tea shall be taken by land, sea or air out of British India to any 
of the French or Portuguese Settlements bounded by India unless covered by a 
permit issued by or on behalf of the Committee. 

(3) No tea seed shall be exported unless covered by a permit issued by 
or on behalf of the Central Government, 


13. The Indian export allotment for each financial year during the opera- 
tion of this Act shall be declared by the Central 
Government by notification in the official Gazette 
after consulting the Committee and paying due regard to all interests concerned 
and shall be expressed as a number of pounds avoirdupois equivalent to a stated 
percentage of the standard export figure. l 


14. (1) Any tea estate or any sub-division of a tea estate to which an 
export quota was allotted under the Indian Te’ 
eo quotas and crop Control Act, 1933, and any tea estate *which the 
asis. AP 
Central Government may within one year from the 
commencement of this Act authorise to apply for the allotment of an export 
quota under this Act, shall on application made to the Committee for the 
allotment to the estate of an export quota have the right, subject tæœthe provi- 
sions of this Act, to receive an export quota. 
I—13 


Indian export allotment. 
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(2) The export quota of a tea estate, that is, the total quantity of tea 
which may be exported by the owner of the tea estate during the financial year, 
shall be an amount bearing to the crop basis of the estate as determined hy the 
Committee in accordance with the principles set forth in the Schedule the same 
proportion as the Indian export allotment for the financial year in question 
bears tó the total of the crop basis of all tea estates in India for that year. 


(3) The crop basis of a tea estate may be re-determined by the Com- 
mittee if-— 

(a) application is made by the owner of the estate in this behalf before 
the 30th day of September, 1938, and : 

(b) the Committee is satisfied that there exist grounds of special hard- 
ship arising out of circumstances not under,the control of the owner or of any 
previous owner of the estate and relating to conditions existing prior to the 
lst day of April, 1933. 

(4) The total of all export quotas allotted to tea estates for any financial 
year shall not exceed the Indian export allotment for that year. 


15. (1) The owner of a tea estate to which an export quota has been 

Richt t tli allotted for any financial year shall have a right 

igat to export ticences. t0 obtain at any time during that year export licences 

to cover the export of tea up to the amount of the unexhausted balance of the 

‘quota, that is, up to the amount of the quota less the amount for which export 
licences have already been issued against it. 


(2) The right of the owner of a tea estate under this section may be 
transferred in whole or in part, and, subject to proof of the transfer to the 
Satisfaction of the Committee and to the completion of the prescribed documents 
to enable the Committee to give effect to the transfer, the transferee shall have 
a right to obtain export licences up to the amount covered by the transfer or up 
to the amount of the unexhausted balance of the quota, whichever may be less. 

(3) Subject to the conditions specified in sub-section (2), any transferee 
referred to in that sub-section may again transfer the whole or any part of his 
tights to the owner of a tea estate, but not to any other person. 

(4) Nothing in sub-section (3) shall operate to restrict the issue of 
licences for the export of tea expressed to be sold with export rights. 


16. (1) The owner of any tea estate to which an export quota has been 
allotted or any person to whom he has transferred 
his rights may at any time before the 2lst day of 
March of the financial year to which the quota relates apply in writing to the 
Committee for an export licence covering a stated quantity of tea. 


(2) If the unexhausted balance of the quota is sufficient to cover the 
stated quantity, the Committee shall on receipt of the requisite fee issue an 
export licence covering the stated quantity. 

(3) Every licence shall be in duplicate in the prescribed form, shall bear 
the date of its issue and shall be valid up to the end of the financial year in 
which it is issued: 

Provided that save as provided in section 17 the Committee shall not date 
or issue any export licence after the end of the financial year in which the appli- 
cation for it was made. 

° 17. (1) Where the tea covered by an export licence issued under the 
Special. e s ort iiences Indian Tea Control Act, 1933, has not been exported’ 
ee "before the 31st day of March, 1938, the person to 
whom the licence was granted may, before the 14th day of April, 1938, forward 
the licence to the Committee and submit therewith an application for a special 
export licénce covering the same quantity of tea, and the Committee shall, on 
receipt of the requisite fee, if any, issue a special export licence accordingly. 


Grant of export licences. 
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(2) Where tea, in respect of which an export licence has been or could 
have been granted under this Act, has not been exported before the end of the 
financial year in which the licence was or could have been issued, the person to 
whom the licence was or could have been granted may, before the 14th day of 
April of the following financial year, forward an application to the Committee 
for a special export licence covering the same quantity of tea, and the Committee 
shall, on receipt of the requisite fee, if any, issue a special export licence 
accordingly. f 


(3) A special export licence shall be in duplicate in the prescribed form, 
shall bear the date of its issue, and shall be valid in the case of a special export 
licence issued in the year 1938 up to the 30th day of June of that year and in the 
‘case of a special export licence issued in any subsequent year up to the 3lst day 
of May of the year in which it was issued. 


(4) The quantity of tea covered by a special export licence shall be 
accounted for against the export quota of the year in which the original licence 
was or could have been issued under this Act or under the Indian Tea Control 
` Act, 1933, as the case may be. 


18, (1) The Committee shall maintain an account of every export quota 

: .., Showing, in addition to such other particulars as the 

gue ee cae Committee may think fit, the licences issued against it 
Soe eee and the unexhausted balance. 


(2) Any owner of a tea estate shall be entitled, on payment of the 
requisite fee, to a copy of the account relating to his quota, certified in the 
manner laid down in the by-laws. 


19. (1) No consignment of tea or tea seed shall be shipped or waterborne 

to be shipped for export or shall be exported until the 

Tea ae aport to be owner has delivered to the Customs-collector a valid 
ag ea ae export licence or special export licence in duplicate or 
a permit issued by or on behalf of the Central Gov- 


ernment covering the quantity to be shipped. 


(2) No consignment of tea or tea seed shall be shipped or waterborne to 
be shipped for carriage to any of the French or Portuguese Settlements bounded 
by India until the owner has delivered to the Customs-collector a permit issued 
by or on behalf of the Committee or issued by or on behalf of the Central. 
Government, as the case may be, covering the quantity to be shipped. 


(3) No permit for the passage of any tea by land into any of the French 
or Portuguese Settlements bounded by India shall be granted under sub-section 
(1) of section 5 of the Land Customs Act, 1924, unless the application for such 
permit is accompanied by a permit granted in this behalf by the Committee 
covering the quantity to be passed. 


20. (1) The Committee may serve by post a notice upon the owner of any 
tea estate or upon his manager, requiring him to 
furnish, within such period not being less than thirty 
days as it may specify in the notice, such returns 
relating to the production, sale and export of tea produced on the estate, or to 
any other matter as it may deem necessary to enable it to discharge its duties 
under this Chapter. ° 


(2) Where any return required under sub-section (1) in respect of any 
tea estate is not furnished within the period specified in the notice, the Com- 
mittee may refuse to allot a quota to that estate under section 14, or, where a 
‘quota has already been allotted, may cancel the unexhausted balance of that 
‘quota and refuse to issue any further export licences under section 46 agaisst 
that quota or to recognise or give effect to any transfer under section 15. 


Power of Committee to 
call for returns. 
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21. (1) The Committee may serve by post a notice upon any person 
re ee ae claiming to be the owner of any tea estate or upon his 
red ues ohe committee to agent or manager or upon any person claiming to be 
quire evidence of owner- 
ship. the agent or the manager cf the owner of any tea 
estate requiring him to furnish, within such period as 
may be specified in the notice or within such extended period as the Committee: 
may allow, such documentary or other evidence as may be required to prove to- 
the satisfaction of the Committee that such person is thé owner of such tea 
aoe or is the agent or manager of the owner of a tea estate, as the case may 
G * 

(2) Where any person fails to comply with the requirements of a notice 
served on him under sub-section (1) or where the evidence furnished by such 
person is insufficient to prove to the satisfaction of the Committee that such 
person is the owner of the tea estate of which he claims to be the owner or is 
the agent or manager of the owner of a tea estate, as the case may be, the Com- 
mittee may refuse to issue to such person or to his agent or manager any export 
licences against the quota allotted to such tea estate. 


22. (1) The Committee may charge and collect 
the following fees, namely :— 

(a) a licence fee for every export licence or special export licence or 
permit issued by it, at such rates, not exceeding one rupee per thousand pounds 
of tea or part thereof covered by the licence or permit, as the Central Govern- 
ment may, on the recommendation of the Committee by notification in the official 
Gazette, fix in this behalf; : 

(b) a fee, not to exceed eight annas per acre of the area concerned, on 
any application under sub-section (3) of section 14 for re-determination of crop- 
basis; and 

(c) copying fees for certified copies of accounts of quotas, at the rate of 
‘one rupee per copy: i 

Provided that the owner of any tea estate to which a quota has been 
allotted under section 14 may make, or the Committee may require him to.make,. 
a consolidated payment of export licence fees at the rate fixed under clause (a) 
to cover the whole of the quota. 

(2) The Committee shall apply the fees collected by it under this section 
to the meeting of expenses incurred by it in pursuance of the purposes of this. 
Act, and, with the previous sanction of the Central Government, to the payment 
of a contribution towards the maintenance of any international committee 
established in furtherance of the said purposes in or by tea producing countries. 
generally. 


Fees. 


23. The Central Government may, by notifica- 
tion in the official Gazette, make rules— 


(a) prescribing all matters requiring to be prescribed for the purposes. 
of the Schedule; 


(b) regulating the grant of permits for the carriage of tea to the French 
and Portuguese Settlements ; ; 


(c) prescribing the documents referred to in sub-section (2) of section 


Power to make rules. 


15; i 
(d) prescribing the form of export licences and special export licences- 
and permits; and 
(e) generally to carry out the purposes of this Chapter. 
24. No quota fixed, no order granting or refusing to grant any licence or 
oe, permit, and no other act done by the Committee under 
Bar of jurisdiction. this Chapter shali be called in question in any Court 
rere the High Court under the provisions of sub-section (2) of section 7 of 
this Act. . age f L 
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25. Where legislation enacted in any Indian State has made provision in 

_ pursuance of the agreement implemented by and in 

ono les produced in consonance with the provisions contained in this Act 

f : for the control of the export of tea from and for the 

-control of the extension of the cultivation of tea in the State, the Committee 

shall issue export licences, special export licenses and permits for the export or 

-carriage out of British India of tea produced in any such State in the same 

manner and subject to the same incidents as such licences or permits are issued 
in respect of tea produced in British India. 


CHAPTER III. 


CONTROL OVER THE EXTENSION oF Tra CULTIVATION. 


26. So long as this Act remains in force, no one shall plant tea in any land 
which was not planted with tea on the ¿lst day of 
Method of controi of March, 1938, save in pursuance of a written permis- 
‘extension of tea cultivation. Sion granted by or on behalf of the Committee: 
Provided that this settion shall apply to the replacing of tea areas by 
planting new areas, but nothing in this section shall prohibit the infilling of or 
supplying of vacancies on land planted with tea at the 31st day of March, 1933, 
or the replanting of tea upon— 
(a) land planted with tea at the 31st day of March, 1933, from which the 
-original bushes have been uprooted, or 
(b) land planted with tea at the 3lst day of March, 1931, from which 
ithe original bushes have been uprooted. 


27. (1) Subject to the provisions of section 29 and section 30, the total 
area of land in British India, in respect of which the 

„Limitations to the exten- permissions referred to in section 26 may be granted, 
sion of tea cultivation. shall not exceed one-half of one per cent. of the total 
.area of the land planted with tea in British India on the 31st day of March, 1938, 


(2) Subject to the provisions of section 29 and section 30, the total area 
-of land in any Province, in respect of which such permissions may be granted, 
shall be determined by the Committee and.shall be as near as may be one-half 
-of one per cent. of the total area in the Province which was planted with tea on 
‘the 31st day of March, 1938. 

(3) The Committee shall publish the total areas so determined for the 
various Provinces by notification in the official Gazette of the Central Govern- 
.ment as soon as may be after the commencement of this Act. 

(4) The Committee shall grant permission for planting new areas to the 
tea estates in accordance with rules to be prescribed upto a total area in each 
province as may be determined under sub-clause (3), provided that permission 
shall be granted to extend an existing area planted with tea only to a tea estate 
of which the total existing area planted with tea does not exceed 300 acres where 
the estate is owned by a limited liability company, or 150 acres where it is owned 
-by any individual proprietor or proprietors: 

Provided that the Committee shall also be empowered to grant extensions 
for the Tocklai and Nellakotta experimental stations. 


28. (1) Applications for permission to plant tea on any land not planted 
with tea on the 31st day of March, 1938, shall be made 
to the Committee not later than six months from the 
commencement of this Act and shall conthin a clear 
statement of all special circumstances justifying the application. 

(2) Subject to the limits laid down in section 27, the Committee may 
grant or refuse the permission applied for or may grant it in part ogly, or may 

call for further information from the applicant. 


Grant of permission to 
plant tea. 
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(3) No order by the Committee under sub-section (2) shall be called in 
question by any Court, 


Grant of: permission . to 29. (1) Where any land which was on the 31st 


piany teg in special circum- day of March, 1933, planted with tea— 


(a) has since become wholly incapable of carrying tea through subsid- 
ence, flood, erosion, earth-quake or other irresistible superhuman cause, or 

(b) has since been compulsorily acquired under the provisions of the 
Land Acquisition Act, 1894, or of any other law for the time being in force and 
no longer carries tea, 
the owner of the tea estate in whìch such land was situated may apply to the 
Committee for permission to plant tea on land not planted with tea. 

(2) Upon such application being made and upon proof to the satisfaction 
of the Committee that the applicant is entitled to the benefit of sub-section (1), 
the Committee may grant permission to plant tea on land not planted with tea: 

Provided that the area of land, in respect of which such permission is 
granted, shall be within the area of the same tea estate and shall not exceed in 
extent the area of the land incapable of carrying tea or compulsorily acquired, 
as the case may be. 


(3) All areas of land in respect of which permission to plant tea is 
granted under this section shall be excluded when computing for the purposes of 
section 27 the total area of land in respect of which the permissions referred to 
in section 26 may be granted. 


30, (1) Subject to the provisions of sub-section (4),the owner of a tea 

i estate may establish nurseries on land not previously 

Tea nurseries. planted with tea for the growing of plants intended 

for in-filling or supplying vacancies or for replanting land planted with tea 

within the area of the estate or for any other purpose approved by the Com- 
mittee: 

Provided that the total area utilised for nurseries in British India shall 
not upon the 3lst day of March, 1943, exceed the area so utilised in British 
India on the 3lst day of March, 1933. 

(2) All areas of land utilised for nurseries in accordance with this 
section shall be exéluded when computing for the purposes of section 27 the 
total area of land in respect of which the permissions referred to in section 26. 
may be granted. ' 

(3) The Committee may at any time serve by post a notice upon the 
owner of any tea estate or upon his manager requiring him to furnish within 
such period not being less than thirty days as may be specified in the noticesuch 
returns relating to the area of the land utilised for nurseries as it may deem 
mecessary. 


(4) If any return required under sub-section (3) is not furnished to the 
Committee within the period specified in the notice or if inthe opinion of the 
Committee the total area of the Jand utilised for nurseries is excessive, the 
Committee may make such restrictive or other order as it deems necessary and! 
in particular may order the uprooting of any bushes planted on any such land. 


31. (1) Any applicant aggrieved by an order of the Committee under 

Aa .,, section 28, section 29 or section 30 may appeal to the 

Foon Provincial Provincial Government within sixty days from the 

ever g date thereof and the Provincial Government may 
cancel, modify or suspend any such order. l 

(2) .The records of the Committee relating to proceedings under this. 

Chapter shall be open to inspection at all reasonable times by any officer 


authorised in this behalf by the Provincial Government. 
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32. (1) The Committee may at any time serve by post a notice upon the 
, owner of any tea estate or upon his manager requiring, 
ae oer D ne oun ee him to furnish within such period not being less than 
inspect. thirty days as may be specified in the notice such 
returns relating to the cultivation of tea on the estate 

as it may deem necessary. 

(2) Any member of the Committee and any officer of the Committee or 
. person authorised by it in this behalf may at any reasonable time enter upon and 
inspect the lands of any tea estate and may require the owner of the estate to 
produce for inspection any records of the estate in his control or custody rela- 
ting to the cultivation of tea on the estate. 

(3) Whereany return required under sub-section (1) in respect of any 
tea estate is not furnished to the Committee within the period specified in the 
notice, the Committee may refuse to grant any permission under section 28 to 
plant tea on that estate. 


CHAPTER IV. 
PENALTIES AND PROCEDURE. 


33. A breach of the provisions of sub-section (1) or sub-section (2) of 

re ca section 19 shall be punishable as if it were an offence 

Penalty for illicit export. under Item No. & of section 167 of the Sea Customs 

Act, 1878, and the provisions of section 168 and of Chapter XVII of that Act 

shall apply accordingly. 

34. Any owner of a tea estate, or his agent or manager who has furnished 

, any return under sub-section (1) of section 20, or 

Posed for making false under sub-section (3) of section 30, or under sub- 

i section (1) of section 32, containing any particular 

which is false and which he knew to be false or did not believe to be true, shall 
be punishable with fine which may extend to one thousand rupees. 


35, Whoever obstructs any member or officer of the Committee or any 

_ person authorised by the Committee, while such 

, Penalty for obstructing ember, officer or person is entering upon or inspect- 

inspechon ot tee estate: ing the lands of any tea estate under sub-section (2) 

of section 32, and whoever, having control over or custody of any records of a 

tea estate relating to the cultivation of tea on that estate, refuses or fails to 

produce such records when required by a member or officer of the Committee 

or by a person authorised by the Committee under that sub-section, shall be 
punishable with fine which may extend to one thousand rupees. 


36. (1) Whoever knowingly plants tea or causes tea to be planted in any 
EA , land in contravention of section 26shall be punishable 
x A enalty for illicit cultiva- with fine which may extend to one thousand rupees 
` for the first offence, and with fine which may extend 
to five thousand rupees for any subsequent offence. 

(2) Whoever uses any land in contravention of any order made by the 
Committee under section 30, or fails to comply with any order made by the 
Committee under sub-section (4) of section 30, shall be punishable with fine 
which may extend to one thousand rupees. 


37. Where any person has been convicted of any offence under section 36, 

the convicting Court may direct that the tea in res; 

se cette zor Bees Planted pect of which the offence was committed shall be 

i maa removed from the land within a specified time, and, 

in the event of the order not being duly complied with, may cause the tea to be 

removed and may recover the cost from the person convicted as if it were 

arrears of land revenue due on the tea estate on which the offence was 
committed. 
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38. (1) No Magistrate other than a Magistrate of the first class shall take 

: cognisance of an offence under section 34, section 

Trial of offences under 35° or section 36, and such Magistrate may take cog- 
sections 34, 35 and 36. 

nisance of an offence only upon complaint made by a 

person authorised by the Committee and with the previous sanction of the 

Central Government, where the offence is that of furnishing a false return 


under sub-section (1) of section 20, and of the Provincial Government in any 
other case. 


(2) The Committee shall be responsible for the conduct of all. prosecu~ 

tions of offences under section 34, section 35 and section 36. 
CHAPTER V. 
SAVINGS, 

39. Notwithstanding the expiry of the Indian Tea Control Act, 1933, and 
nothwithstanding the provisions of sub-section (2) of 
section 9 of that Act,— 

(a) the unexpended balance of fees received by the Indian Tea T 
Committee constituted under that Act shall not lapse to Government but shall 
he transferred to the Indian Tea Licensing Committee as constituted under 
section 3 of this Act, 

(b) until provision is otherwise made under the corresponding provisions 
of this Act, all fees fixed, all licences and permits issued and all quotas allotted 
under the Indian Tea Control Act, 1933, shall, unless inconsistent with the pró- 
visions of this Act, be deemed to have been fixed, issued or allotted under this 
Act; and 

(c) any offence punishable under the Indian Tea Control Act, 1933, shall 
‘be punishable and may be dealt with as if it were an offence punishable under 
the corresponding provision of this Act, 

and anything done before the 31st day of March, 1938, by the Indian 
Tea Licensing Committee constituted under the Indian Tea Control Act, 1933, 
with a view to the allotment to tea estates of export quotas under and in accord- 
ance with this Act, shall, so long as it is not inconsistent wiih any of the provi- 


sions of this Act, be as valid as if it had been done after this Act came into 
force, 


‘Savings. 





THE SCHEDULE. 
(See section 14.) 
Crop Basis mentioned in section 14 (2) of the Act will include the following :— 

(1) The Crop Basis of a tea estate for each financial year shall on and from the 1st 
April, 1938, be the crop basis which was ascertained for such tea estate for the financial year 
1937-38, or ‘the highest figure fixed for any year after investigation by the Committee, which- 
ever be higher, in accordance with the rules under the Indian Tea Control Act, 1933, with the 
addition of allowances for special hardship determined under rules 4 and 5 framed under 
section 23 of the Indian Tea Control Act, 1933 

(2) Allowances for Young areas, i.e., tea planted from Ist January, 1926, onwards tó 
be added automatically in accordance with scales that may be fixed for different localities in 
the prescribed manner. 


(3) Allowances for low producing areas as may be determined inthe prescribed 
manner. 


G 


“THE WORKMEN’S COMPENSATION (AMENDMENT) ACT, 1938 
ACT No. IX oF 1938. 





f [5th April, 1938. 

‘An Act feurther to amend the Workmen's Compensation Act, 1923, for certain 
purposes. 

; WHereas it is expedient further. to amend the Workmen’s Compensation 

Act, 1923, for the purposes hereinafter appearing; It is. ney enacted as 


follows =° 4 
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E „This Act: may be called Tae WORKMEN’S 


“ee oe ES potoa 
Short title, REE (AmENDMENT) Acr, 1938. 


eo T a E a . 2,‘ In:elause (d) of sub-section. (1) of section 2 
act Wilt of 1995, section 2,: of the Workmén’s. Compensation Act, 1923 Sag 
el 2 after referred to as the säid Act), — . 


(a) in‘sub- clause (i), for the word “wife” the word “widow” shall ‘be 
substituted ; 
| (b) in sub- clause (i). for the word . “hasband” the word “widower’ 
shall be substituted; and ` . 

(c) in sub-clause (ti), after the words “a minor child of a deceaséd son,” 
the words and.comma “a minor child of a deceased daughter where no paroni 
of the child is-alive,” shall be-inserted. - 

Amendment of section 3, 3. In sub-section (2) of section 3 of the said 
Act VIII of 1923. . ` Act. 
~ ` -(a) for the words beginning ele a. A and adig “disease of 
anthrax” the following words shall be substituted; namely :— 
2°". Ta‘ workman’ employed: in-any employment specified in Part A of 
Schedule III contracts any disease fel be therein, asan occupational disease 
peculiar to that employment” ; 

(b) after the’ words “any eniployment specified in” the words “Part B of” 
shall be insérted ; and 

(c) at the end of the EE TR the words “in the same kind cos 
eniployment” shall be added. 7 

4. In section 5 of the said Act, thie rackets and figure “(1)” shalt be 
i Amendment. of section 5, . omitted; and in the Explanation for the word ‘‘sub- 


Act VIII of 1923. ae section’? the- word “section? ‘shall bé substituted. 
Act VEIT of 1928, section ge 5. In section 10 af the said Act, see 


` (a) in sub-section (1J— ` i5 ~ + 

(1) for the words beginning “No? proceedings for the recovery: of 
compensation” -and ending “within. six months from the date ‘of death” the 
following į shall be substituted, namely :— 

i "No claim’ for compensation shall be aeae by a Comminsiones 
unless notice of the accident has been given in the manner hereinafter provid- 
‘ed as soon ‘as practicable after the happening’ thereof and unless the claim, is 
preferred before: him: within one year of the occurrence of the accident or, ‘in 
case of death, ‘within one year from the date of: agarba 

(2)-in the second proviso—~ 

* (i)-for the words” ‘maintenance of Proceedings” the. words “entertain 
ment of a claim” shall be substituted; in : ' 

(ii)-in clause (a),-for the-word nee the word “preferred” -shall be 
substituted; and 
i ` (iit): in clause (b), after theword: ee es the words “or any: one of 

‘several-employers or any person. responsible to the employer. for the manage- 
ment of any branch of the trade or DERIER? in which thai inj ated workman was 
employed”: shall be inserted; he Me 

-ando > T E ak oe ' Ts 
(3) inthe third: “proviso, ' for ‘the: sword “adiit” the word *@tertain” 
shall be substituted and for the words “instituted” and ee ‘respectively 
“the. words “ aoe -and ete “shall be supetauted ; 
ue ead ding Acero a Bes 
EO in stib-section (2) the woird-diréetly Aa shall be: omitted, ? 
I—14. 


ea woe 
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Amendment of section 11, 6. In sub-section (6) of section 11 of the said 
Act VIII of 1923. Act,— ‘ 

(a) for the words “if it is thereafter proved that the workman has not 
been regularly attended by a qualified medical practitioner and that such 
refusal, failure or disregard was unreasonable” the following shall be substitut-- 
ed, namely :— ; 

“if it is proved that the workman has not thereafter been regularly 
attended by a qualified medical practitioner or having been so attended has. 
deliberately failed to follow his instructions and that such refusal, disregard or 
failure was unreasonable” ; 


an 

(b) after the words “qualified medical practitioner”, where they occur 
tor the last time, the words “whose instructions he had followed” shall be- 
inserted. 


7. Sub-section (4) of section 15 of the said Act shall be omitted and sub- 

Amendment of section 15, section (5) of that section shail be re-numbered as. 
Act VIII of 1923. sub-section (4). 

8. In section 18 of the said Act, for the words and figures “a certificate- 

, granted in respect of such person under section 7 or 

genannt o section 18, section 8 of the Indian Factories Act, 1911” the words. 

i and figures “a valid certificate granted in respect of 

such person under section 12 or section 52 of the Factories Act, 1934” shall be- 

substituted. 


Amendment of section 21, 9. In sub-section (2) of section 21 of the said 
Act VIII of 1923. Act,— 


‘ (a) for the words “by any party to any proceedings pending before him 
that such matter” the words “that any matter arising out of any proceedings. 
pending before him” shall be substituted ; and 

(b) before the proviso the following proviso shall be inserted, namely :—- 
“Provided that the Commissioner shall not whereany party to the procee-- 
dings has appeared before him, make any order of transfer relating to the dis- 
tribution among dependants of a lump sum without giving such party an 
opportunity of being heard:’, 
and in the existing proviso, after the word “Provided” the word 
“further” shall be inserted. 
PT ey E 10. In section 24 of the said een for the words 
mendment of section st, “other person authorised in writing by such person” 
Act VIE of 1923, the following shall be substituted, namely :-— 


“by an official of an Insurance Company or registered Trade Union 
authorised in writing by such person or, with the permission of the Commis-- 
sioner, by any other person so authorised”. 


rAmendment of Schedule 11, In Schedule IT to the said Act,— 

(a) in clause (i), for the words “mechanically propelled vehicles” the- 
words “a lift or a vehicle propelled by steam or other mechanical power or by 
electricity” shall be substituted ; 

(b) in clause (ii), for the words, brackets and figures “clause (4) of 

* section 2 of the Indian Factories Act, 1911” the words, brackets, letter and 

figures g¢‘clause (g) of section 2 of the Factories Act, 1934” shall be- 
substituted ; 

(c) after clause (xxii) the following clauses shall be inserted, namely :—- 
3 (xxiii) employed in the tapping of palm-trees or the felling or logging, 
of trees’ or the transport of timber by inland waters, or the control or extin- 
guishing of forest fires ; or 
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(xxiv) employed in operations for the catching or hunting of elephants 
or other wild animals; or”; and 
(d) the existing clause.( xxiii) shall be re-numbered as clause (xxv) and 
after that, clause as so re-numbered the following word and clauses shall be 
inserted, namely :— DO i ST ut a ' 
“or ; l ; 
(xxvi) employed in the handling or transport of goods ‘in, or within the 
precincts of —. , ‘ ' l l ; 
(a).any warehouse or other place in which goodssare stored, and in 
which on any-one day of the preceding twelve months ten or more persons have 
been so employed, or : 
(b) any market in which on any one day of the-preceding twelve months. 
one hundred or more persons have been so employed ; or 
... (xxvii) employed in any occupation involving the handling and mani- 
pulation of radium or X-rays apparatus, or contact with radioactive substances.” 


Amendment of Schedule i pan 
IIT, Act VIII of 1923, 12, In Schedule III to the said Act, 


(a) before the entry relating to lead poisoning or its sequelae, the 
following shall be inserted, namely :-— 


“PART A, 


Anthrax. 3 E > Te pe ` Any employment— 

(a) involving the handling of wool, hair, 
bristles or animal carcases or parts of 
such carcases, including hides, hoofs- 
and horns; or 

(b) in connection with animals infected 
with arthrax; or 

(c) involving the loading, unloading or 
transport of any merchandise. 


Compressed air illness or its sequelae, ‘Any process carried on in compressed air. 
Poisoning by lead tetra-ethyl. Any DT agers involving the use of lead tetra- 
ethyi. 
Poisoning by'nitrous fumes. . Any process involving exposure to nitrous” 
fumes. 
PART B.”; 


-(b) in the entry relating to lead poisoning or its sequelae, to the words. 
in the first column the words “excluding poisoning by lead tetra-ethyl” shall be 
added, and for the words “or its preparations or compounds” in the second’ 
column the words “or any of its preparations or compounds except lead tetra- 
ethyl” shall be substituted ; and ; 

(c) for the existing entry relating to compressed air illness or its 

e sequelae the following entries shall be substituted, namely :— 


* “Arsenical poisoning or its sequelae. Any process involving the production, libe~ 
ration or utilisation of arsenic or its com- 
pounds. 
Pathological manifestations due to— Any process involving exposure to the action 
(a) radium and other radio-active sub- of radium, radio-active substances, or X~ 
stances; rays. 


(b) X-rays. 
: e 


Primary epitheliomatous cancer of the skin. | Any process involving the handling or use of 
. tar, pitch, bitumen, mineral oil, paraffin, or 

: - ` the compounds; products or residues of 
’ these substances.” i 
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emin Le nu SHE CUDCHI MEMONS: ACT, 1938. ae > SE 
TE O Haina KA No. x oF 1938. . 
Pai I OE EEE loa Bae ates [Beh April; “1938: 


An Act to ere that all Cutchi Memons shall be eee in matters op 
succession and inheritance by the Muhammadan Law. 

oi WHEREAS itis expediént that all Cutchi Memons be governed i in tatters of 

suconsion and inheritance pyt mhe Muhammadan Law; It is uep enacted as 
óllows isor we Ge. E anan E Aae a 


“Ghort tite “and? cóm” id) This. ‘At may be called Taw Curent, 
mencement, ae Act, 1938. 


' (2) It'shall’ come’ iħto, forte on, ‘the gt ‘day, ‘of Noveinber! 1938." 


2, Subject to the provisions ‘of section, 3, “all 
~ Clitchi’ Memons ‘to “be “ “Cutchi Memons shall, in matters’ 'ọf succession and 


Dimata Cae inheritatice, be” governed by’ the | Muhammadan 
Law. i i 
5 o gate + SS obese 


3. Nothing’ in “this Act shall’ affect any nahi or liability dcquived’s or ine 
- curred before its commencement, or any legal; proceed- 
© © Uing or reinedy in “respect; of any, such -right, or liabi- 
lity; and any such legal proceeding or ned may ‘be continued or enforced as 
if this Act had not been passed. pany ge 
ar ok The Gutchi Memons Act,,1920, is hereby: re- 
E a pealed. ; 


a ade eae WHE 


ae THE ipua WOMEN’S RIGHTS TO PROPERTY 
(AMENDMENT) ACT, 1938. 


t Savings.’ ot 


Repeal. 





sect i as a r A Ack! No. XI or 1938. 
eRe oe ae ae : Sih April, 138., 
An Aet to amend the. Hindu Women’ s. Rights to Pan Act, 1937.. 
Watreas it is expedient to amend the Hindu Women’s Rights tô ‘Property 
ree 1937, for the purposes hereinafter, appearing; It is hereby enacted as 
fo ows -— 


(1) This! Actvimay "be called’ Tk’ Htrypu 


‘ Short title and; effect C Woren s Rigas t0 PROPERTY’ (AmenpMent)- Act, 
1998: ee ae 

D It' shall: tinged setroaseerive o as ' ai it’ ha d i come’ intő Forde’ on thé 
14th oy of aprii 1937. i 


K2 


2° In Section 2: of ‘the Tindi Women’ S: Rights, to 


Aad of section 2, “Propérty Act,” 1937 "(hereinafter referred to ‘as the ` 


Act XVII of 1937, "bald: Act). ‘the words. ‘leaving’ a. widow’! shall :be 


omitted. » ae tah at K es | 


Amendment of section 3; : i j , 
Act XVII “of 1987. PER 3, ta seétion 3 of the said Acts oe ay 


7 (a) ini Sub- ‘section (1), för the paragraph ‘preceding the first Brovigo, ithe 
* following shall be substituted, namély :— 

“a, (1) When a Hindu governed by the Dayabhag School. of Hindu 
Law dies intestate leaving any property) and when a Hindu governed by any 
other school of Hindu Law or by customary law dies intestate leaving separate 
roperty; his widow, ‘or if there <is’ moré.than:“ome:-widow all -his widows 
DRA shall, Sübjëct to thé provisions df sub-section (3), be entitled in respect 

öf přopėřťy in tëspectof, which, he.dies intestate to the same share as a son,” ; 
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- (b) in sub-section (2). the word “intestate” shall -be omitted; and; 


(¢) in sub-section (4), after the words “rule of succession” the. words 
“or by the terms ofthe grant applicable thereto”. shall: be inserted: ` 


Insertion of new section 4.” After-section 4 of the said’ Act the following 
Sin Act XVIIT of 71937. ` section shall be.inserted,:namely:—= — 


“S. For the purposes of this ‘Act, a pérson shall bé Ueeniéd to-die intestate 
i in respect:of.all property of which he has not made a 
testamentary disposition . which ‘is Capable! of taking 
effect. 4 : 


"Meaning of expression . 
“die intestate”. 


, 


THE DURGAH KHAWAJA SAHEB (AMENDMENT) ACT, 1938, 


Acr No. XII or 1938. 
. [8th April, 1938. 
Ae “Act to amend the pagel Khawaja Saheb Ait, 1936.. 7 


WHEREAS it is expedient to amend the Durgah Khawaja Saheb Act, 1986, 
for the Parpores hereinafter oe It is hereby enacted as follows: — 


Short title ai “This Act ‘may be called TEE Dyrcan 
f ane Knawara SAHEB (AMENDMENT) Acr, 1938. k 
: Bas Je sub-clause (d) of clause (4) of section 2 
Act REIL of gg section me of the Durgah Khawaja Saheb Act, 1936 (hereinafter 
referred to.as the said Act), the words “in India” 
shall be omitted. 


- Amendment of section 5, 3. For. section 5 a the said Act the flowing 
-Act XXII of 1936. section shall be substituted, namely :— : 

` Coinposition of Commit- ‘ “5. (1) The Committee shall consist of twenty- 
tee. five members, who shall be Hanafi Muslims, namely’ — 


(a) the Sajjadánashin for the time: being, ex Officio, of his nominee; __ 
(6) the Mutwalli for the time being, ex officio, or his nominee; . 


(c) two elected frem ` among their own number by members of- the 
Khadim community who are recorded as voters in the repites of voters for ihe 
Ajmer Municipal Committee ;' 


(d) five elected from, among their own number by Muslims (other than 
‘members of the Khadim ccmmunity) who are recorded as voters.in the register 
of voters for the Ajmer: M unicipal Committe ; f 


(e) eleven, not being ‘persons residing within the: limits of the Ajmer 
‘Municipality, elected in the following manner, namely :-— 

- (4) three by thé Muslim members of the Central Legislature ; 

(ii) one by the Muslimimembers of the Provincial Legislature of Madras; 

(iii) one by the Muslim members of the Provincial Legislature of Bombay ; 

(iv) .one by the, Muslim members of the Provincial Legislature of Bengal; 


(ù) one by the Muslim members’ of: the Provincial - aes of the 
United Provinces ; 


(vi) one by . the Muslim members of. the Legislative Assembly of, the’ 
Punjab ; a fe 
(vii) -one by the Muslim members of the Provincial Legislature of Bihar; 


(viii) one by the Muslim “members, of the Legislative’ Assembly of the 
_ North-West Frontier. Provincé.; ‘and. 


(iz) one by the Muslin member's of the Legislative As ssembly of, Sind; 


ee 
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(f) one notninated by His Exalted Highness the Nizam.ot Hyderabad 
and Berar; and 

(g) four Sajjadanashins of the shrines of the Shishti order of Sufis co- 
opted by the members of the Committee referred to in clauses (a) to (f). 

(2) No person shall be qualified to be a member of the Committee if-— 

(a) he cannot read and write Urdu; or 

(b) he has been convicted by a Criminal Court of any offence involving 


moral turpitude, and sentenced to aia for a period exceeding three 
months: 


Provided that the Central Government may, by special order, declare that 
any person disqualified under this clause shall cease to be so disqualified. 
(3) No person shall be disqualified for election to.the Committee under 
clause (e) of sub-section (1) by reason only of the fact that he is not a mem- 
ber of the Legislature or Legislative Assembly concerned. 


(4) If any authority or body entitled to elect, nominate or co-opt a mem- 
ber fails to do so within six months, the Central Government may nominate a 
member to fill the vacancy from among persons qualified to be elected, nomina- 
ted or co-opted in respect of the vacancy.’ 


Repeal of sections 6, 7 and 4. Sections 6, 7 and 8 of the said Act shall be 
8, Act XXIII of 1936. omitted. 

Amendment of section 9, 5. For section 9 of the said Act the following 
Act XXIII of 1936. section shall be substituted, namely :-— 


“9, (1) Members of the Committee, other than those referred to in 
clauses (a) and (b) of sub-section (1) of section 5, 
shall hold office for five years from the date of their 
election, nomination or co-option; and casual vacan- 
‘cies among such members shall be "filled by election, nomination or co-option, as 
the case may be, by the authority which elected, nominated or co-opted the mem- 
“ber whose place is to be filled. 


(2) The term of office of a member elected, EET or co-opted to fill 
a casual vacancy shall continue for so long only as the member whose place has 


oe filled would have been entitled to hold office if the vacancy had not occur- 
Te a3 


Term of office of members 
cand casual vacancies. 


6. In sub-section (1) of section 10 of the said Act, for the words, letters, 
brackets and figure “except those who are elected 
aa petit T 10, under items (a), (6) and (c) of section 5” the follow- 

ing shall be substituted, namely :— 


“other than those referred to in clauses (a) to (c) of sub-section (1) of 
section 5.” 


nee 7.. For sub-section (3) of section 11 of the said ` 
“Act XXII of of section 1l, Act the following sub-section shall be substituted, 
namely :— 
(3) The Committee shall exercise its powers of administration, control 
‘and management of the Durgah Endowment through the Mutawalli who shall 
“be the Manager of the Durgah Endowment.” 


i atagudiment ls 12, 8. In section 12 of the said Act,— 
(a) ‘after the words “such duties as may” thë words “subject to such 
“conditions; if any, as the Committee may impose,” shall be inserted; and 
. (8) the words “subject to the confirmation by- the So Te: shall be 
' ‘omitted. 
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‘Amendment of section 14, . 9. For section 14 of the said Act the following 
Act XXIII of 1936, ` section shall be substituted, namely :— ; 

“14, In the case of elections under clause (c) or clause (d) of sub-sec- 

tion (1) of section 5, the Chief Commissioner, and in 

Rules. _ the case of elections under clause (e) of the said sub- 

section, the Presidents of both Chambers of the Legislature concerned, -acting 

together, or the President: of the Legislative Assembly concerned, as the case 

“may be, may make rules to provide for— 


(i) the procedure ‘for such elections; and 
(ii) the decision of election disputes.” 


_ Amendment of section 16, _ 10. For section 16 of the said Act the following 
-Act XXIII of 1936, section shall be substituted, namely :-— 
“16. (1) Any dispute arising between the Committee on the one part 
ae and the Sajjadanashin,‘the Mutawalli and any Khadim, 
Board of Arbitration. or any of them, on the other part, relating to the 
privileges of the Sajjadanashin, the Mutawalli or such Khadim, shall, at the 
request of either party to the dispute, be referred to a Board of Arbitration 
«consisting of — 
(7) a nominee of the Committee; 
(ii) a nominee of the other party to the dispute; and 
(ii) a person who holds or has held the office of, or is acting or has 
-acted as, a District Judge, to be appointed by the Chief Commissioner, _ 
‘and the decision of the Board shall be final and shall not be questioned in any 
‘Court. 
(2) No suit shall lie in any Court in respect of any matter which is 
required by sub-section (1) to be referred to a Board of Arbitration.” 


11. In section 18 of the said Act, for the words “The Durgah Committee 
: i shall not be empowered to use the property, movable 
Amendment of section 18, and immovable” the words “The Committee shall not 
Act XXIII of 1936. : » 
á use the property, movable or immovable” shall be 
substituted. ` 


a PR - 12, In section 19 of the said Act, before the 
min meni of Senos 19, words “Durgah Endowment,” where they occur the 
i second time the word “the” shall be inserted. 


Amendment of section 20, ` 13. For section 20 of the said Act the following 
Act XXIII of 1936. scction shall be substituted, namely :— 
“20. (1) The accounts of the Durgah shall be audited every year by an 
Par auditor holding a certificate granted under sub-sec- 
Meinga a CEONGtS and e of section 144 of the Indian Companies Act, 
f (2) The Committee shall every year prepare a report on the administra- 
tion of the Durgah, which,.together with the accounts of the Durgah and the 
report of the auditor thereon, shall be published in the Gazette of India.” 








SIND SALT LAW AMENDMENT ACT, 1938. 





Act No. XIII or 1938. 
[Sth Apri& 1938. 
An Act to amend the law relating to salt as at present in force in Sind. 
Wuersas, by the Government of India Act, 1935, salt has been classified 
asa matter-to which the executive authority of the Central Government extends 
and it is; therefore, expedient to amend certain enactments in force in the Pro- 
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vince of Sind relating to‘salt sò as to Vest in thé Central: Government powers of 

control i in respect of that matter; It is hereby enacted as follows :— 

: E e ‘This Act may be called ‘rue Sinp Sarr Law 
‘Short -title, , ioe o Acr, 1938. 


2. With: effect on’ the Ist day of April, 4938, the Transport of Salt Act, 
' - 16 of 1879, as in force in. Sind, and the Bombay ‘Salt 
ameniment of certain Act, II of 1890, as in force in Sind, are hereby amen- 
ded to the extent, ‘and. in- ‘the, manner stated in’ the 

Schedule. . 
yia Any, appointment, notification, rule, ender, E A licenc passs 
permit or power in force before the commencement of 
Se ty Re ele thori: ‘this Act and made, issuéd ‘or conferred: by an autho- 
ties. ia rity, for the making, issuing or conferring. of which a 
: , i new authority ‘is’ substituted by or under this Act, 
‘shall, unless inconsistent with this Act, be deemed to have been made, issued or 
“conferred by such new authority unless’ and. until cancelled of withdrawn or 
‘superseded by an appointment, notification, rule or order made or ‘issued by am 

new authority. 


THE SCHEDULE. 
ome (See section 2). 
-Part I. —The' ave of Salt. Act, 1879 (XVI ‘of 1879), as in force in Sind. 


In sections 3 and 6, for the words “Provincial Government of Sind”, 
‘-wherever.they occur, the words “Central Government” shall be substituted. 
Part IT -—The ae: Sui Act, 1890 - (Bomby Act IL T 1890), as in force iw 

. Sind. `>; 
~c In subien (1) of. section 4, for the Tak “Subject to such control 
‘of the Central Government, as may be prescribed by rules made. under section . 
45-A of the Government of India Act;.the Provincial Government ei Sind” the 
words “The Central Government” shall be substituted. 
-”. 2, In subżsections (2y, (3) and.(5) of section 4, and in kairt 10, lás 
‘17, 24, 36,37, 52, 58 and 59,.for the words “Provincial: Government of Sind”, 
wherever ‘they occur, the words “Central Government” shall be substituted: ~ 
~ ` 6. In section 25; for the ‘words “Provincial Governinent of Sind” the 
words “Central Government” shall be’ substituted, and for the words “it may 
proceed” the words’.“‘the Provincial Goverriment shall: at the ‘request of the 
Central Government proceed” shall be substituted. 


4. Clause (a) of section: 36 shall be omitted: : 
5.- In section 60, the words “and in Sind i in the one Gazette,” shall be 
omitted. . ‘ ye te 


“THE SUGAR INDUSTRY, PROTECTION (TEMPORARY 
` = EXTENSION) ACT, 1938. © - 


. Acr No. XIV oF 1938: 

r i Sth April, 1938. 
An Acr to. proinde for the. temporary continuance of the existing., protection 
n conferred- on the sugar industry; in British I nadia. ` 3 


ore it is expedient. to, provide: for. ‘the: continuaneé for:a. period, of 
one. year of the existing-protection conferred; on the sugar industry:i in. British, 





* xv or 1988].° THE INDIAN ‘COFFEE CESS (AMENDMENT) ACT. 113 


India and to-extend the date before which the Central Government is required 
under section 3 of the Sugar Industry (Protection) „Act, 1932, to lay before the 
Indian Legislature the . proposals referred to-in the said section; It is hereby 


enacted as follows :— i 


, i . This Act may be called Tas SUGAR INDUSTRY 
. Short title. i re (TEMPORARY ExTENSION) Act, 1938. 


2. In section 3of the Sugar Industry (Protec- 
afinendment of section 3, tion) Act; 1932;-for the figures “1938”, where they 
occur for the. second time, the figures “1939” shall 

be substituted. - 


3. Inthe First Schedule to the Indian: Tariff 
1984, for Item No. 17, the uns shall be 
substituted, namely:— > 


“17 SUGAR excluding Protective. The rate at which excise dda is for March 3lst 
confectionery. the time being leviable on sugar, 1939,” 
other than khundsari or palmyra 
_ Sugar, produced in British India 
plus Rs. 7-4- 0 per cwt. 


. Amendment of First ` “Ai 
Schedule, Act XXXII. A ct, 





meeen 


THE INDIAN COFFEE CESS ees ACT, 1938, 


Act No. XV oF 1938.. 
: 8th April, 1938, 
An A ct to amend the Indian Coffee Cess. Act, 1935, for a certain purpose. ` 
Wuereas it is expedient to amend the Indian Coffee Cess Act, 1935, for 
the purpose-hereinafter ee It is hereby enacted as-follows :— 
Short titl d 8 (1) This Act may be called Tue INDIAN 
Siero ment: Been NS Cee Cess (Amendment) Acr, 1938. 
(2) It shall come into force on such date as ‘the Central Government by 
notification in the official Gazette may appoint. 
Amendment of section . 2. Inclause (ñ) of sub-section (1) of, section 
“Act XIV of 1935 4 of the Indian Coffee Cess Act, 1935, — 
(a) in sabe clause ( c), the word “and” shall be omitted ; and 


(b) for sub- clause (d) the following sub- clauses shall be. substituted, 
namely :-— ; 
“(d) one person nominated by the Coorg Planters’ Association ; 
(e) one person nominated by the Mysore Planters’ Association ; and 


M (f) one person nominated by the Indian Planters’ Association, Mysore ;”, 








THE INDIAN TARIFF (AMENDMENT) ACT, 1938. ’ 





_ Act No: XVI oF 1988. À 
oth April, 1938; , 
_ An Act further to ‘abhi the Indian Tariff Act; 1934 for a certain pyrpose. : 


WHEREAS it.is expedient ‘further. ‘to amend the Indian Tariff Act, 1934, 
‘for the purpose hereinafter’ ae It i is hereby enacted as follows :— : 


rr This Act may be called THE Inpiap TARIEF 
; Short title Erbey f hanoc) Acr, 1938. i0. 


e 
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. ‘Amendment of First 2. Inthe First Schedule to the Indian Tariff 
‘Schedule; Act XXXII of Act, 1934, for Item No. 10 (2) the following item 
y shall be substituted, namely :— 
“10 (2) Broken Rice. Protective. Twelve annas per Indian maund of March 31st, 
82 2/7 1b. avoirdupois weight. 1939.” 


THE TRADE DISPUTES (AMENDMENT) ACT, 1938. 


. Act No. XVII oF 1938. 


[9th April, 1938. 
An Act further to amend the Trade Disputes Act, 1929 for certain purposes. 


WuaeEnr:EAs it is expedient further to amend the Trade Disputes Act, 1929, 
for the purposes hereinafter appearing; It is hereby enacted as follows:— 


1. This Act may be called Tae Traps Disputes 
(AMENDMENT) Act, 1938. 


Amendment of section 2, 2. In section 2 of the Trade Disputes Act, 1929 
-Act VII of 1929, (hereinafter referred to as the said Act) ,— 

(a) in clause (g),— 

(+) after sub-clause (i) the following sub-clause shall be inserted, 
“namely :— 

“(i-a) any water transport service carrying passengers to whose vessels 
any of the provisions of the Inland Steam-vessels Act, 1917, apply or tramway 
service, if the Provincial Government by notification in the official Gazette, 
declares the water transport or tramway service, as the case may be, to be a 
public utility service for the purposes of this Act, or”; and 

(ti) in sub-clause (iii), after the word “supplies” the word “power’ 
shall be inserted: 

(b) in clause (f), after the word “difference” the words “between ems 
ployers and employers or” shall be inserted; and 
; (c) in clause (2), after the word “reward” the following words shall be 
inserted, namely :— 

_ “and includes for the purposes of any proceedings under this Act in re- 
lation to a trade dispute a workman discharged during that dispute.’’ 
i A d ion 3 ; ; 
‘Act Vil pene eons 3. In section 3 of the said Act, 


_ (a) the words “between an employer and any of his workmen” shall be 
‘omitted; and 


(b) for the words “the employer” the words “an employer concerned” 
shall be substituted. 


Short title. 


4. For sub-section (2) of section 4 of the said * 


Amendment of section 4, ino i i 
oe menatient g ion et following sub-section shall be substituted 


“(2) A Court, having the prescribed quorum, may act notwithstanding 
the absence of the chairman or any of its members or any vacancy in its number: 
Provided that if the appointing authority notifies the Court that the ser- 


. Vices of the chairman have ceased to be available the Court shall not act until 
a new chairman has been appointed.” 


K 5. For sub-section (3) of section 6 of the said 


Amendment of section 6, i z i sti 
Act VIL of 1929, a Nee “following sub-section shall be substituted, 


$ %8) A Board, having the prescribed quorum, may act notwithstanding 
the absence of the chairman or any of itsmembers or any vacancy in its number: 


a 
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Provided that if the appointing authority notifies the Board that the ser- 
‘vices of the chairman or where the Board includes an equal number of persons 
‘representing the parties to the dispute the services of any such person have 
-ceased to be available the Board shall not act until a new chairman or member, 
.as the case may be, has been appointed.” 


Amendment of section 10, 6. To section 10 of the said Act the following 

Act VII of 1929, sub-section shall be added, namely :— 

“(3) Where a Board includes an equal number of persons representing 
‘the parties to the dispute, and the services of any such person, have ceased to be 
available as aforefaid, the appointing authority shall appoint in the manner 
Specified in sub-section (2) of section 6 another person to take his place, 
-and the proceedings shall be continued before the Board so reconstituted.” 
18 er at 1g, Section 7. In section 15 of the said Act,— 

(a). in sub-section (2),— , 

(i) for the words “his workmen” the words “any of his workmen” shall 
‘be substituted; ` ' 


. (ti) for the words “liable to” the words “punishable with” shall be subs- 
tituted; and l ' 
(i) for the words “to a fine” the words “with fine” shall be substituted ; 
(6) after sub-section (2) the following sub-section shall be inserted 
‘namely :— 
_ (2-A) If on any day an employer receives from any persons employed 
‘by him any such notices as are referred to in sub-section (1) or gives to any 
‘person employed by him any such notices as are referred to in sub-section (2), 
‘he shall within five days report to the Provincial Government or such authority 
-as the Provincial Government may prescribe the number of such notices receiv-, 
ed or given on that day, and, if he fails to do so, he shall be punishable with 
fine which may extend to five hundred rupees” ; and 


. (c) in sub-section (3), for the words, brackets and figure “under sub- 
section (2)” the words, brackets and figures “under sub-section (2) or sub- 
‘section’ (2-A)” shall be substituted. 


Amendment of section 8. In sub-section (1) of section 16 of the said 
16, Act VII of 1929. Act,— 
. (a) after the words “other than” the words “or in addition to” shall be 
‘inserted ; 


(b) in clause (b) for the words “general and prolonged” the words “and 
general” shall be substituted. 


9. In sub-section (1) of section 17 of the said Act, for the word 
Amendment of section 17, “declares” the words “commences, continues,” shall 
“Act VII of 1929, be subst tuted. 


Insertion of headi 10. After section 18 of the said Act the 
fend cafon 18-A in Act Vit following heading and section shall be inserted, 
of 1929, namely:— — 


“Conciliation O fficerss 


18-A; (1) The Central Government, in respect of industries, businesses 

.. and undertakings carried on by them or ynder their 

nae oan of concilia- authority or by a railway company, and the rovincial 

ceca Government,.in respect of other businesses, industries 

or undertakings within their Province, may, by notification in the official 

Gazette, appoint officers, herein referred to as conciliation officers, chafged with 
the duty of mediating in or promoting the settlement of trade disputes. 
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(2) A conciliation officer may’ be appointed for .a specified area or for 
specified businesses, industries or undertakings in-a- specified area or for one or 
more specified businesses, industries or undertakings and either permanently o or 
for a limited period. 

(8) A conciliation officer, may for.the purposes of inquiring into an exist- 
ing or apprehended trade dispute after giving reasonable notice, enter the 
premises occupied by any industry, business or undertaking and may call for 
and inspect any document which he has ground for considering to be relevant to 
the trade dispute, and for the purposes of any such inquiry shall be deemed to 
be a public servant within the meaning of the Indian Penal Code. 

(4) If any person supplying information or producing a. document- to a 
conciliation officer requests in writing that the information or the document.or 
any part thereof shall be treated as confidential the conciliation officer shall not 
disclose such information or the contents of such document or part thereof 
except to— 

(a) the authority which appointed him to be a contiliation officer; or 


(b) the parties concerned in the dispute for the purpose of mediating 
therein or promoting the settlement thereof, 

(5) If the conciliation officer contravenes - the provisions of sub-section 
(4), he shall be punishable with fine which may extend to one hundred rupees.’ 


(6) No Criminal Court shall, take cognizance of an offence under this 
‘section except with the previous sanction of the authority appointing. the conci- 
liation officer; and no Civil Court shall without the like sanction entertain any 
‘suit against a ‘conciliation officer.in respect of the disclosure of any information 
or the contents of any eo: cument, or part- there! of the ‘nature referred to in | 
sub-section (4).” , ee re, 


canning Wernen 


THE DELHI JOINT WATER BOARD (AMENDMENT) 4 ACT, 1938.. 





Act No. XVII oF "1938. 
© [9th April, 1938. 


An Act ie to Gud the Delhi oan W ater Board Act, 1926, 


.. WHEREAS it is expedient to provide for the maintenance of the works: 
established to dispose of sewage in bulk for the urban area of the City of Delhi 
and to improve the provisions relating. to the supply of drinking water in bulk 
‘and for that purpose further to amend the Delhi’ Joint Water Board Act, 
_ XXIII of 1926; It is hereby enacted as follows :— 

' Short title and commen- A ED, (1) This Act ‚may ‘be called THE Dern 
cement. Joint Water Board (AMENDMENT) Act, 1938. . 


. _ (2) It shall- come into. force on- such-date as the Central Government 
may, by notification in the official Gazette, appoint. . 


2. In the long title and ink of the Delhi 
See See ee efile Joint Water Board Adi 1926 (hereinafter referred 
of 1926. . to as the said Act), -.- 
(a) after the words “to supply drinking water” the words “and to 
dispose of sewage” shall be inserted, and | 
(b) for the words ‘‘ a Joint Water Board” the words “a Joint aver 
and: ‘Sewage Board” shall be substituted. - . 


_ . 3a.eIn. sub-section’ (1) of section’ 1 of the said’ Act, for the words “Delhi 
- Amendment of section 1, Joint Water: Board Act” the words “Delhi ‘Joint 
Act XXIII of 1926. © ioe: and Sewage. Board Act” shall be. substituted. 


' Améndiment of- section 2, -Ta section 2 Di ie said Acte : a 
Act XXIII of 1926. . Pe esp SEE ab eat oath gab pe aed pia a eae Ae 


fos 
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‘(a) in clause (a), for the words “Delhi Joint Water Board” the words 
“Delhi Joint Water and Sewage Board” shall be substituteb, and 


(b) in clause (¢),— 


(i) in sub-clause . (iii), for the words and’ brackets “Delhi (New) 
‘Gantonmentst the words “DelhigCantonment”’ shall be substituted, and 


(ii) for sub-clause ny the oHOWane sub-clause shall be substituted, 
namely : = 


(iv) the Ne ew Delhi Municipal Committee” a . 
D ‘5. In sub-section (1) of section 8 of the said 
R Ahenamenr at section 3, Act, for the words “Joint Water Board”, the words 
ECES ac ae “Joint Water and Sewage Board” shall be ‘substituted. 


Soe ‘ ` 6. In sub-section (1) of section 4 of the said 
adngagient tein Act, for the words “Delhi Joint Water Board” 

_ the words “Delhi Joint Water and Sewage Board’ 
‘shall be substituted ; f 


Amendment of section 5, a a ‘Tn section 5 of the said Act, — 
Act XXII of 1926, x 


(a) after the word aad letter “Parts A” the letters, “AA” shall be 
inserted; and 


(b) after the words “the „Delhi Municipal Committee” the words “the 
New Delhi M unicipal Committee” shall be inserted. 
| Amendment of section 6, 8. In section 6 of the said Act, 
Act XXIII of 1926, 

(a) after the words for ii purpose ofthe efficient supply, of water” 
the words “or for the par ppas of the efficient disposal of sewage” shall be 
Jnserted; and 

(b) after the words s “any constituent body” the words “or the public” 
Shall be inserted. 


Amendment of section:8 9 mi section 6 of the; said Act, — 
Act XXIII of 1926. 


ä) in sub-section (1), iie i words, “maintain a fund” the words “or 
funds” shall be inser ‘ted; and 
, (b) in clauses (a) and (b) of sub-section (2), for the words “the fund” 
the words “any such fund” shall be substituted. - 


10. In section-10 of the said Act, for the words “specified in Part B of 

. Schedule I”, wherever they occur, the words specified 

- ` Amendment of section 10, ` În ‘Division’ I of Part B of Schedule I” and for the 

Act XXIII of 1926. words “specified in that Part” the words ‘‘specified 
-in Division’I of that Part” ory be substituted, respectively. 


Amendment otseciionik =< - After the proviso to section 11 of the said 
Act XXIII of 1926.. . Act me following proviso shall be added, namely: 


- Provided. further that, if the Central Government, in consequence of 
the extension of the urban area of the city of Delhi, requires the Board to 
„make additional. provision for the supply of water in bulk at any place, the 
„Board shall be bound to-make such provision.” 


© Agnendment of section'13, |“ 12... To:section 13.0f is said Act the following 
Act XXIII of 1926. - sub-section shall be added, namely :— a 

*(5).. Nothing in this ‘section shall preclude the Board from arranging 
‘with the consent of the constituent bodies and in ‘accordance with any order 
-issued by- the Chief Commissioner for advance payments by the, io (vant 
bodies of the cost. (calculated < at. the collecting rate) -of such: quantitie$ of water 
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as are likely to be supplied to the constituent bodies in-each quarter or such 
other period as may be prescribed by the Chief Commissioner”. 

I ti f headi : ; 
get gaye coca sae ds heading 13. After section 14 of ‘the said Act, the follow- 


ane. 14-C in Act XXIII of ing heading and sections shall be inserted, namely :— 


“Disposal of sewage and payment therefor. 


14-A. (1) The Board shall be bound to receive in bulk from each consti- 

° tuent body except the Military Engineer Services,. 

Disposal of sewage. Delhi Cantonment, all sewage delivered by such body 
and to dispose of such sewage: 

Provided that no constituent body by which sewage is delivered may exe- 
cute any major work calculated to increase the normal discharge of sewage 
without the concurrence of the Board. 

(2) Sewage received in pursuance of the provisions of sub-section (1) 
shall be the property of the Board and any income derived from the sale of 
effluent or sludge shall be credited to the appropriate fund of the Board. 

(3) If any disagreement arises between a constituent body and the 
Board as to the effect of the execution of any work or the doing of any thing, 
the matter shall be referred to the Central Government whose decision shall 
be final. 


14-B. (1) Subject to the provisions of section 15, the total net cost of 
A ; the disposal of all sewage shall be paid by the con- 
Constituent mae T Pay stituent bodies other than the Military Engineer 
costof disposal of sewage. Services, Delhi Cantonment, each body contributing 
such proportion thereof as the Central Government may from time to time 
determine: 
Provided that any proportion so determined shall not be changed until’ 
the expiry of a period of five years. 
(2) In determining the total net cost of the disposal of all sewage there: 
shall be taken into account as expenditure of the Board :— 
(a) all establishment charges, including all expenditure upon repairs and’ 
maintenance not debitable to the fund established under section 8; 


(b) repayments of principal, and payments of interest, in respect of 
any loan taken by the Board under section 6; and 


(c) payments into the fund established under section 8 exclusive of any 
such income from interest on the balance of the fund as is under rules made by 
the Central Government under that section to be deemed the current revenue of 
the Board. . 


14-C. (1) The estimated net costs of the dis-- 

Manner i pora by osal of sewage increased by five per cent. shall be- 
constituent of disposal of payable on demand by each constituent body after the 
sewage. close of each quarter of each financial year in accord- 
ance with the proportions fixed under sub-section 


(1) of section 14-B. 

(2) Ifthe sum so paid by any ccnstituent bcdy in any financial year 
exceeds or is less than the sum payable by it on the basis of the actual cost as 
determined under section 14-B, the payments to be made by that body in the 
followingsfinancial year shall be adjusted accordingly. 


(3) Nothing in this section shall preclude the Board from arranging 
with the, consent of the constituent bodies and in accordance with any orders. 
issued bN the Chief Commissioner for advance payment by the constituent 
bodies of such portion of the cost of the disposal of sewage as is likely to be 
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borne by them. in each quarter or such other period as may ‘be prescribed by 
the Chief Commissioner.” 


Insertion of -new head: _ 14. After section 14-C of the said Act, as. 
after section 4a-C, Act inserted by section 13 the following heading shall be 
XXIII of 1926. - inserted, namely :— 


“Settlement of disputes, and recovery of sums due from constituent bodies.” 


Amendment of section 22, 15. In section 22 of the said Act,— 
Act, XXIII of 1926. 


(a) in sub-section (1), after the words “or pipes” wherever they occur, 
the words “‘or sewers” shall be added; and ; 

(b) in the proviso to sub-section (2), after the words “the supply of 
water” the words “or the disposal of sewage” shall be inserted. 


Amendment of section 26, 16. -In section 26 of the said Act,— 
‘Act XXIII of 1926. 


(a) in clause (b), for the words “water work” the words “water or 
sewage work” shall be substituted ; 

(b) after clause (c) the following clause shall be inserted, namely :— 

“(cc) unlawfully obstructs the flow of, or flushes, draws oif, diverts or 
takes sewage from any sewage work belonging to the Board, or breaks or 
damages any electrical transmission line maintained by the Board, or”; 

and . 

(c) in clause (d), for the words “water work” the words “water or 
sewage work” shall be substituted. 


Amendment of schedule 17. In Schedule I to the said Act,— 
I, Act XXIII of 1926. 


(a) after Part A the following shall be inserted, namely :— - 


“PART AA. 
List OF WORKS TAKEN OVER FROM THE New DELHI MUNICIPAL COMMITTEE. 
: The original 66 “outfall sewer from Q Point to Kilokri with ventilating 
shafts, manholes, and nullah crossings.”, | 
(b) in Part B— 
(+) after the heading “List OF WORKS TAKEN OVER FROM THE GOVERN4 
MENT” the sub-heading “Division I” shall be inserted ; 


(ii) in entry No. 6, for the words “N ew Cantonments” the words “Delhi 
Cantonment” shall be substituted ; 


(iii) after entry No.7 the following sub-heading and entries shall be- 
added, namely :— 
“Division II. 
1. Old works at Kilokri— 
(a) The original Detritus Chamber. 

(b) Pumping Station comprising boiler room, chimney, pump room, coal 
store, workshop, office and store, and latrines, drains, and pipelines connected’ 
thereto. í 

(c) . Pumping Plant comprising three boilers, three pumps, economiser, 
feed pumps, electric generating plant, circulating pipes, crane, two weighbridges,. 
and other accessories. One electric pump with switchgear and rising main. 

(d) Workshop Equipment comprisingtwo Lathes, 24” drilling machine, 
blower shafting machine, and (partly worn out) motor shafting, )fnch and. 
hand stools, forge. . 
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v (e) Switchboard and lighting equipment on anda around original Plant: 
(f) Venturi meter. ‘ oo 
..,(g) -Rising main.. 


‘(hy Well, Regulators, Sedinientation Tank, Aeration Bed, and Storage 
Tanké for circulating water, and pipes, drains and sewers connected therewith. 

(i) Residential Buildings comprising Superintendent’s Bungalow and 
garden, 62 quarters with sanitary accommodation and 19 quarters with adjacent 
buildings converted from the old Railway Station Buildings, ~ .. 

(j) Roads, fencing, trenching area, storm drains and culverts in area 
being taken over. Regilators and‘materials of channels in Sewage Farm. 


2. Works mene ed i in he pen S ewerage Disposal Scheme to be comple- 
ted in 1938— °° : a 


(1) New Delhi to Kilokri— 

(a) Storm Overflow at Point “Q” ‘with control penstock. oat 

(b) 66” dia. Out-fall Sewer from Point “Q”. te to Kilokri, © ` 

(2) At Kilokri— oo 

(a) Penstock Chamber and 66” sa eh : 

.(b) Detritus.and screening plant with all ancillary: Joki; 

"(c) New Pumping Station Building which also contains: workshop, omes 
and. store zooms and suction pumps. connecting with. epee work. : 

(4). Pumping Plant. comprising—. - 


(i) Three electric ; pumping units of 12 mg. d capacity, 

. (it) Two electrically operated exhausters. .- 

(iii) Two electrically operated bilge pumps, 

(iv) Two electrically operated gland sealing pumps. 

(v) ‘Necessary: penstocks valves, suction and delivery piping for items 
{i) to (iv). PE 

(e)`Ovèrhead travelling ` ‘crane. 

(f) Low tension switchgear. - 

(g) Two transformers. 

(h) High tension switchgear. 

~(i), Two overhead travelling cranes in „workshop: | 

(j) Workshop equipment. 

(k) Electric lighting and fans for buildings 

(1) One 44” Venturimeter and recorder. . 
~ ` (m) Roads and pathways. : 

(n) Rising main 44” dia,’ 800’ long with control valves and outlet 
chamber, < : 

(3) From Kilokri to Disposal Works— i 

~ Gravity, Duct in-masonry, approximately 16,500 ie. 
(4) At Disposal Works— 


(a) Bio-aeration plant consisting of 12 preliminary diding tanks, 108 
aeration pockets and 48 final settling tanks, thé whole with necessary valves, 
piping, motors, shafting and other operating- gear. - 
(b) Sludge Pump House and four electrically operated sludge pumps and 
accessoties. ~. 
© (c) Two portable electrically operated dewatering’ pumps and accessories. 
(d) Transformer House containing high tension switchgear, transfor- 
mers, low tension switchgear, overhead crane and other : accessories. 
e 2) Electric Cables supplying power and lighting circuits: `- 
18 Office building containing Assistant Superintendent’ s Office, ‘labora- 
tory G .clerks’ rooms, store, and laboratories and furniture. 
( 


ke ). ASsistant Superintendent’ S Bungalow: ‘with four rooms. Be oo Se 
) Five Drivers’ S aeie each with two rooms. «is tosu o oc las 


Pas 
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v’ 


(i) F ifteen single room quarters. 
(7) Necessary water supply, sanitary and electrical services for items (f) 


to (i). 3 , 

(k) Roads and pathways inside Disposal Works Compound, boundary 
fence and gates, trees and lawns. 

(1) Electric lighting for whole installation. 

(m) Sludge drying beds and Return Sludge pumping plant with neces- 
sary flow and return piping to main plant. 

(n) Three Venturi flumes with electrical recording geat. 

(°) Disposal Works to River—- 

Effluent channel with pitched bed and sides including aqueduct crossing 
over the Agra Canal. 

(6) New Delhi Power House to Disposal Works— 

6600 Volt transmission line to the Disposal Works with branch to New 
Pumping Station including railway and road crossings. 

3. General— 

(1) Any other work constructed as part of the Delhi Sewage disposal 
scheme that the Central Government may hand over to the Board. 

(2) All land acquired for or occupied by the works mentioned in Part AA 
and in Division II of Part B of this Schedule, including the sites of the Kilokri 
and Muttra Road Plants.” 


pais 18. In Schedule II to the said Act— 

(a) in entry (d), for the words “Imperial Delhi Municipal Committee” 
the words “New Delhi Municipal Committee” shall be substituted; and 

(b) in entry (e), for the words and brackets “Delhi (New) Canton- 
ments” the words “Delhi Cantonment” shall be substituted. 


THE CHILD MARRIAGE RESTRAINT (SECOND 
AMENDMENT) ACT, 1938. 





Act No XIX oF 1938. 
[9th April, 1938, 
An Act further to amend the Child Marriage Restraint Act, 1929. 
WueErEAs it is expedient further to amend the Child Marriage Restraint 
Act, 1929; It is hereby enacted as follows :— 
: 1. This Act may be called Tat CHILD MARRIAGE 
Short title. RESTRAINT (SECOND AMENDMENT) ACT, 1938, 


2. In clause (c) of section2 of the Child Marriage Restraint Act, 1929 

(hereinafter referred to as the said Act), between 

Amendment of section 2, the words “is” and “thereby” the words “or is about 
Act XIX of 1929. to be” shall be inserted. 


3. In section 8of the said Act for the words 


Amendment of section 8, «District Magistrate” the words “Magistrate of the 
Act XIX of 1929. first class” shall be substituted. i 


Substitution of new sec- 4. For section 9 of the said Act the féllowin 
. . . i g 
Band section 9, Act XIX Shall be substituted, namely :— 
' “9, No Court shall take cognizance of any offence under this Acg after 
the expiry of one year from the date on which the offence is alleged @ have’ 
been committed.” 
I—16 
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Amendment of section 5. For sub-section (1) of section 11 of the said 
11, Act XIX of 1929. Act the following shall be substituted, namely :— 
“(1) When the Court takes cognizance of any offence under this Act 
upon a complaint made to it, it may for reasons to be recorded in writing, at any 
time after examining the complainant and before issuing process for compelling 
the attendance of the accused, require the complainant to execute a bond, with 
or without sureties, for a sum not exceeding one hundred rupees, as security 
for the payment of any compensation which the complainant may be directed 
to pay under section 250 of the Code of Criminal Procedure, 1898, and if such 
security is not furnished within such reasonable time as the Court may fix, the 
complaint shall be dismissed.” ; . 


Insertion of new section 6. The following section shall be added as sec- 
12 in Act XIX of 1929. tion 12 of the said Act, namely :— 


“12. (1) Notwithstanding anything to the contrary contained in this Act 

f ae the Court may, if satisfied from information laid 

Power to issue injunction before it through a complaint or otherwise that a 
Prohibiting marriage in : . r Í Pe 

contravention of this Act. Child marriage in contravention of this Act has been 

. . arranged or is about to be solemnized, issue an injunc- 

tion against any of the persons mentioned in sections 3, 4,5 and 6 of this Act 

prohibiting such marriage. 


(2) No injunction under sub-section (1) shall be issued against any 
person unless the Court has previously given notice to such person, and has 
afforded him an opportunity to show cause against the issue of the injunction. 


(3) The Court may either on its own motion or on the application of 
any person aggrieved rescind or alter any order made under sub-section (1). 


(4) Where such an application is received, the Court shall afford the 
applicant an early opportunity of appearing before it either in person or by 
pleader; and if the Court rejects the application wholly or in part, it shall 
record in writing its reasons for so doing. 

(5) Whoever knowing that an injunction has been issued against him 
under sub-section (1) of this section disobeys such injunction shall be punished 
with imprisonment of either description for a term which may extend to 


three months, or with fine which may extend to one thousand rupees, or 
with both: 


Provided that no woman shall be punishable with imprisonment”. 








THE CRIMINAL LAW AMENDMENT ACT, 1938. 


Acr No. XX or 1938. 
[14th September, 1938. 
An Act to amend the criminal law. 
WHEREAS it 1s expedient to supplement the criminal law by providing for 
the punishment of certain acts prejudicial to the recruitment of persons to 


serve in,'and to the discipline of, His Majesty’s Forces; It is hereby enacted 
as follows:— 


Short title, extent and 1. (1) This Act may be called THE CRIMINAL 
commengement. Law AMENDMENT Act, 1938. 
(2) It extends to the whole of British India. 


K9 Tt shall come into force in a Province on such date as the Provincial 
‘Goverment may, by notification in the Official Gazette, appoint in this behalf 
for such province. 


e 
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Dissuasion from enlist- 
ment and instigation to 
mutiny or insubordination 
after enlistment. 


2. Whoever— 


i (a) with intent to affect adversely the recruitment of persons to serve 
in the Military, Naval or Air Forces of His Majesty, wilfully dissuades or 
attempts to dissuade the public or any person from entering any such Forces, or 


(b) without dissuading or attempting to dissuade any person from 
entering such Forces, instigates the public or any person to do, after entering 
any such Force, any thing which is an offence punishable as*mutiny or insub- 
ordination under section 27 of the Indian Army Act, 1911, or sections 10 to 12 
and 14 to 17 inclusive of the Naval Discipline Act as applied to the Indian 
Navy (Discipline) Act, 1934, or sections 35 to 37 inclusive of the Indian Air 


Force Act, 1932, as the case may be, 


shall be punishable with imprisonment for aterm which may extend to one 
year, or with fine, or with both. 

No person shall be prosecuted for any offence under this Act except 
with the previous sanction of the Provincial Government. 

Exception 1.—The provisions of clause (a) of this section do not extend 
to comments on or criticism of the policy of Government in connection with 
the Military, Naval or Air Forces, made in good faith without any intention 
of dissuading from enlistment: 

Exception 2.-The provisions of clause (a) of this section do not 
extend to the case in which advice is given in good faith for the benefit of the 
individual to whom it is given, or for the benefit of any member of his family 
or of any of his dependants. 


THE INDIAN EMIGRATION. (AMENDMENT) ACT, 1938. 





Act No. XXI oF 1938. 
[22nd September, 1938. 


An Act further to amend the Indian Emigration Act, 1922. 


Wuereas it is expedient further to amend the Indian Emigration Act, 1922, 
for the purpose hereinafter appearing; It is hereby enacted as follows :— 


Short title. 


Amendment of section 24, 
Act VII of 1922. 


1. This Act may be called Tor Inpran EMIGRA- 
TION (AMENDMENT) Act, 1938. 

2. In sub-section (2) of section 24 of the 
Indian Emigration’ Act, 1922 (hereinafter referred to 
as the said Act),— 


call (a) the word “and” at the end of clause (7) shall be omitted; 
d (b) after clause (f) the following clause shall be inserted, namely :— 
: (k) the issue of the permits referred to in sub-section (1) of section 
30-A; and”; 


(c) the existing clause (ky shall be re-lettered clause (J). . 


Insertion of new section 
30 A in Act VII of 1922. 


3. After section 30 of the said Act the following 
section shall be inserted, namely :— af 


“30-A. (1) The Central Government may, by notification in thet Official 


Power to prohibit depar- 
ture by sea from British 
India for the purpose of 
unskilled work. 


Gazette from a date and for rezsons to be specified in 
the notification, prohibit all persons or any sjjecified 
class of persons from departing by sea out ofgBritish 
India to any specified country beyond the limits of 
India for the purpose of unskilled work -unless 
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dossessed of a prescribed permit or otherwise exempted by general or special 
order of the Central Government from the provisions of the notification. 


(2) Every notification issued under this section shall be laid before both 
Chambers of the Central Legislature as soon as may be after it is made. 


(3) Whoever departs or attempts to depart out of British India in 
contravention of a notification issued under sub-section (1) shall be punisha- 
ble with the punishment provided for an offence under sub-section (1) of 
section 25. . l 


(4) Whoever causes or assists or attempts to cause or assist any person 
to depart out of British India in contravention of a notification issued under 
sub-section (1) shall be punishable with the punishment provided for an 
offence under sub-section (1) of section 25.” 


THE INDIAN AIRCRAFT (AMENDMENT) ACT, 1938. 


Act No. XXII or 1938. 
[24th September, 1938. 
An Act further to amed the Indian Aircraft Act, 1934. 


WHEREAS it is expedient further to amend the Indian Aircraft Act 1934, 
for the purpose hereinafter appearing; It is hereby enacted as follows: — 


f 1. This Act may be called Toe INDIAN 
Short title. AIRCRAFT (AMENDMENT) Act, 1938. 


ee E E R 2. After section 8-A of the Indian Aircraft 

nsertion ot vig Act, 1934 (hereinafter referred to as the said Act) 
iS 4, j è i ; , 
8-B in Act XXII of 193 the following section shall be inserted, namely :— 


“8-B. (1) If the Central Government is satisfied that India or any 
A E ar ie part cient r visited by or threatened with an out- 
ergency | y reak of any dangerous epidemic disease, and that 
protecting the public health, 44, ordinary Arae of the law for the time being 
in force are insufficient for the prevention of danger arising to the public 
health through the introduction or spread of the disease by the Agency of 
aircraft, the Central Government may take such measures as it deems neces- 
sary to prevent such danger. 


(2) In any such case the Central Government may, without prejudice 
to the powers conferred by section 8-A, by notification in the Official Gazette, 
make such temporary rules with respect to aircraft and persons travelling or 
things carried thereinand aerodromes as it deems. necessary in the circum- ` 
stances. $ i ; 
(3) Notwithstanding anything contained in section 14, the power to 
make rules under sub-section (2) shall not be subject to the condition of the 
rules being made after previous publication, but such rules shall not remain in 
force for more than three months from the date of notification: 

Provided that the Central Government may by special order continue 
them in force. for, a further period or periods of not more than three months 
in all?” oe 

’. . , . § In section 10 of the said Act, for the words, 
Ameglaent of section 10, fisúre and letter. “or section, 8-A” ‘the: words, figures 
Acta y 9E 1234; - and, letters “section 8-A or section’ 8-B” shall’ be’ 
substituted. 2 och . 


we 
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THE INDIAN TEA CESS (AMENDMENT) ACT, 1938. 


Act No. XXIII or 1938. 
[24th September, 1938. 


An Act further to amend the Indian Tea Cess Act, 1903, for a certain 
purpose. . . 
WHEREAS it is expedient further to amend the Indian Tea Cess Act, 1903, 
for the purpose hereinafter appearing; It is hereby enacted ag follows :— 


Short title and commen- l. (1) This Act may be called THE INDIAN 
cement. Tea Cess (AMENDMENT) Acr, 1938. 
(2) It shall come into force on such date is the Central Government 
may, by notification in the Official Gazette, appoint in this behalf. 


Amendment ot secon 4, 2. In sub-section (2) of section 4 of the Indian 

Act IX of 1903. Tea Cess Act, 1903, — 

(a) for the word “twenty-seven” the word “twenty-eight” shall be 
substituted ; ; 

(b) in clause (c), the word “and”, where it occurs at the end of the 
clause, shall be omitted; and 

(c) after clause (d) the following clause shall be added, namely :— 

“(e) one on the recommendation of the Travancore Government to 
represent the tea planters of Travancore.” 


THE EMPLOYERS’ LIABILITY ACT, 1938. 


Act No, XXIV oF 1938. 
[24th September, 1938. 


An Act to declare that certain defences shall not be raised in suits for damages 
in British India in respect of injuries sustained by workmen. 


_ WHEREAS it is expedient to declare that certain defences shall not be 
raised in suits for damages in British India in respect of injuries sustained by 
workmen; It is hereby enacted as follows :— 


: 1. (1) This Act may be called THE EMPLOYERS’ 
Short title and extent. LIABILITY Act, 1938. 


(2) It extends to the whole of British India. 


Definitions. 2. In this Act, unless there is anything re- 
pugnant in the subject or context,— 


(a) “workman” means any person who has entered into, or works under 
a contract of, service or apprenticeship with an employer whether by way of 
manual labour, clerical work or otherwise, and whether the contract is expressed 
or implied, oral or in writing; and 


(b) “employer” includes any body of persons whether incorporated or 
not, and any managing agent of an employer, and the legal representatives of a 
deceased employer, and, where the services of a workman are temporarily lent 
or let on hire to another person by the person with whom the workman has 
entered into a contract of service or apprenticeship, means such other® person 


while the workman is working for.him. > 
‘Defence of common em- 3.‘ Where. personal injury is ee ee 
ployment barred in certain ees ie ae Ia i 


cases. man= 
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(a) by reason of the omission of the employer to maintain in good and 
safe condition any way, works, machinery or plant , connected with or used in 
his trade or business, orgby reason of any like omission on the part of any 
person in the service of the employer who has been entrusted by the employer 
with the duty of seeing that such way, works, machinery or plant are in good 
and safe condition; or 

(b) by reason of the negligence of any person inthe service of the 
employer who has any superintendence entrusted to him, whilst in the exercise 
of such superintendence; or 

(c) by reason of the negligence of any person in the service of the 
employer to whose orders or directions the workman at the time of the injury 
was bound to conform and did conform, where the injury resulted from his 
having so conformed; or 

(d) by reason of any act or omission of any person in the service of 

the employer done or made in obedience to any rule or bye-law of the employer 
(not being a rule or bye-law which is required by or under any law for the 
time being in force to be approved by any authority and which has been so 
approved) or in obedience to particular instructions given by any person to 
whom the employer has delegated authority in that behalf or in the normal 
performance of his duties; 
a suit for damages in respect of the injury instituted by the workman or by 
any person entitled in case of his death shall not fail by reason only of the fact 
that the workman was at the time of the injury a workman of, or in the service 
of, or engaged in the work of, the employer. 


4. In any such suit for damages, the workman shall not be deemed to 
have undertaken any risk attaching to the employ- 
ment unless the employer proves that the risk was 
fully explained to and understood by the workman 
and that the workman voluntarily undertook the 
same. 


5. Nothing in this Act shall affect the validity of any decree or order of a 
Civil Court passed before the commencement of this 
Act in any such suit for damages. 


Risk not to be deemed to 
have been assumed without 
full knowledge. 


Saving. 


THE PREVENTION OF CRUELTY TO ANIMALS (AMENDMENT) 
ACT, 1938. 


Act No. XXV oF 1938. 
; [1st December, 1938. 
An Act to amend the law relating to the prevention of cruelty to animals. 
WHEREAS it is expedient further to amend the Prevention of Cruelty to 


Animals Act, 1890, for the purposes hereinafter appearing; It is hereby enacted 
as follows :— 


: 1. This Act may be called THE PREVENTION oF 
Short title. CRUELTY TO ANIMALS (AMENDMENT) Acr, 1938. 


2. In section 2 of the Prevention of Cruelty to Animals Act, 1890 (herein- 
, after referred to as the said Act), at the end of clause 
r N section 2, (1) the word “and” shall be omitted, and after clause 
geese ; (2) the following clause shall be added, namely :— 
(3) phooka or doom dev includes any process of introducing air or any 
stubstanc® into the female organ of a milch animal with the object of drawing 
off from the animal any secretion of milk,” 
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ʻi vapura Ta 3. For section 3 of the said Act the following 
neig ee Ae section shall be substituted, namely :— 


Penalty for cruelty to 
animals, and for sale of 
animals killed with unneces- 
sary cruelty. 


“3. If any person— 


(a) overdrives, beats, or otherwise treats any animals so as to subject it 
to unnecessary pain or suffering, or ° 

(b) binds, keeps, carries or consigns for carriage any animalin such 
manner or position as to subject it to unnecessary pain or suffering, or 

(c) offers for sale or without reasonable cause has in his possession any 
live animal which is suffering pain by reason of mutilation, starvation, thirst, 


over-crowding or other ill-treatment, or 


(d) offers for sale any dead animal or part of a dead animal which he has 
reason to believe has been killed in an unnecessarily cruel manner, or 

(e) without reasonable cause abandons any animal in circumstances 
which render it likely that it will suffer pain by reason of starvation or thirst, 


he shall be punished, in the case of a first offence, with fine which may 
extend to fifty rupees, or with imprisonment for aterm which may extend to 
one month and, in the case of a second or subsequent offence committed within 
three years of the previous offence, with fine which may extend to one hundred 
rupees, or with imprisonment for a term which may extend to three months, or 
with both.” 


Vnsertion of new- section 4. After section 3 of the said Act the following 
3-A in Act XI of 1890 section shall be inserted, namely :-— 


. “3-A. (1) If any person overloads any animal, 

poy for overloading he shall be punished with fine which may extend to 

eae ed fifty rupees, or with imprisonment for a term which 
may extend to one month, 


(2) If the owner of any animal, or any person who, either as a trader, 
catrier or contractor or by virtue of his employment by a trader, carrier or 
contractor, is in possession of, or in control of the loading of, any animal, per- 
mits the overloading of such animal, he shall be punished with fine which may 
extend to one hundred rupees.” 


„Substitution on ate 5. For section 4of the said Act the following 
er section 4, Ac section shall be substituted, namely :— 


“4, (1) If any person performs upon any cow or other milch animal 

.. the operation called phooka or doom dev, or permits 

T for practising such operation to be performed upon any such animal 

eee in his possession or under his control, he shall be 

punished with fine which may extend to five hundred rupees, or with imprison- 

ment for aterm which may extend to two years, or with both, and the animal 
on which the operation was performed shall be forfeited to Government: 


Provided that in the case of a second or subsequent conviction of a 
person under this section he shall be punished with fine which may egtend to 
five hundred rupees and with imprisonment for aterm which may extend, to two 
years. 

(2) A Court may order payment out of any fine imposed unger this 
section of an amount not exceeding one-tenth of the fine to any pers6n other 
than a police officer or officer of a society or institution concerned with the 
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prevention of cruelty to animals who has given information leading to the con- 
viction.” f i Dae í 
aoi eee 6. In section 6 of the said Act, the brackets and 
mendment of section 0, figure “(1)” at the beginning of sub-section (1) shall 
meee ar La - be omitted, and sub-sections (2) to (6) shall be omit- 


ted. 
Insertion of new sections 7. After section 6 of the said Act the following 
tion and 6-C aet XI sections shall be inserted, namely :— 


“6-A. For the purposes of sections 3-A and 6, an owner or other person 

. i in possession or control of an animal shall be deemed 

Interpretation. to have permitted an offence if he has failed to exercise 

reasonable care and supervision with a view to the prevention of such offence, 

and, for the purposes of section 4, if he fails to prove that he has exercised such 
care and supervision. 


6-B. (1) The Provincial Government may, by general or special order, 
; appoint infirmaries for the treatment and care of 
wo and care of animals in respect of which offences against this Act 

i have heen committed, and may authorise the detention 
therein of any animal pending its production before a Magistrate. 

(2) The Magistrate before whom a prosecution for an offence against 
this Act has been instituted may direct that the animal concerned shall be treated 
and cared for in an infirmary, until it is fit to perform its usual work or is other- 
wise fit for discharge, or that it shall be sent toa pinjrapole, or, if the Veteri- 
nary Officer in charge of the area in which the animal is found or such other 
Veterinary Officer as may be authorised in this behalf by rules made under 
section 15 certifies that it is incurable or cannot be removed without cruelty, 
that it shall be destroyed. | ` 


(3) An animal sent for care and tredtment to an infirmary shall not, 
unless the Magistrate directs that it shall be sent to a pinjrapole or that it shall 
be destroyed, be released from such place except upon a certificate of its fitness 
for discharge issued by the Veterinary Officer in charge of the area in which the 
infirmary is situated or such other, Veterinary , Officer as may be authorised in 
this behalf by rules made under section 15. 

(4) The cost of transporting an animal to an infirmary or pinjrapole, 
and of its maintenance and treatment in an infirmary, shall be payable by the 
owner of the animal in accordance with a scale of rates to be prescribed by the 
District Magistrate or, in Presidency-towns, by the Commissioner of Police: 

Provided that when the Magistrate .so orders, on account of the poverty 
of the owner of the animal, no charge shall be payable for the treatment of the 
animal. 

(5) If the owner refuses or’ neglects to pay such cost or to remove the 
animal within such time as a Magistrale may prescribe, the Magistrate may 
direct that the animal-be sold and that the proceeds of the sale be applied to the 
payment of such cost. 

. . (6) The surplus, if any, of the proceeds of such sale shall, on application 
made by the owner within two months from the date of the sale, be paid to 
him ` 
inciting #bimals tong 6-C. If any person— 
i a) incites any animal to fight, or 
b) baits any animal, or 

) aids or abets any such incitement or baiting, 

he shall be punished with fine which may extend to fifty’ rupees. 
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Exception.—tIt shall not be an offence under this section to'incite animals 
to fight if such fighting is not likely to cause injury or suffering to such animals, 
and all reasonable precautions arc ‘taken to prevent injury or suffering from 
being so caused.” 


nmendmcnt ot section 7, 8. Insection7 of the said Act— 


(a) after the word “owner”, in both places where it occurs, the words 
“or is in charge” shall be inserted; 
(b) after the word “rupees” the following words, shall be added, 
namely :— 
, “where he is the owner of the animal, or to fifty rupees where he is in 
charge of but not the owner of the animal.” 


‘i ; 9. Section 7-A of the said Act shall be renumber- 
, Amendment of section ed as sub-section (1), and after the said sub-section 
TAE XL ot 1520 the following sub-section shali be added, namely :— 

“(2) Ifa police officer, not below the rank of sub-inspector, or any 
person specially authorised by the Provincial Government in this behalf has 
reason to believe that phooka or doont dev has just been or is being performed 
on any animal within the limits of his jurisdiction, he may enter any place in 
which he has reason to believe such animal ‘to be, and may seize the animal and’ 
produce it for examination by the Veterinary Officer in charge of the area in 
which the animal is seized.” ; ' 


Amendment of section 8, 10. In sub-section (1) of section 8 of the said 

Act XI of 1890. Act,— : 

(a) for the word “class” the words “or second class, Presidency Magis- 
trate,” shall be substituted ; l , 

(b) for the words and figures “against section 4, section 5 or section 6” 
the words “against this Act” shall be substituted; and 

(c) for the words “above the rank of a constabie” the words “not below 
the rank of. sub-inspector” shall be substituted. 


11. Section 10 of the said Act shall be rertumber- 
- Amendment of section 10, ed as sub-section (1), and after the said sub-section 
Act XI of 1890. the following sub-section shall be added, namely :— 

“ (2) Any police officer above the rank ofa constable who finds any 
animal so diseased, or so severely injured, or in such a physical condition that it 
cannot, in his opinion, be removed without cruelty, may, if the owner is absent 
or refuses to consent to the destruction of the animal, forthwith summon the 
Veterinary Officer in charge of the area in which the animal is found and, if the 
Veterinary Officer certifies that the animal is mortally injured, or so severely 
injured or in such a physica! condition that its destruction is desirable, the police 
officer may, after obtaining orders from a Magistrale, destroy the animal or cause 
it to be destroyed.” f 
12. In section 12 of the said Act, for the figures 

Amendment of section 12, and word “9, 10 ànd 11” the following shall be substi- 
Act XT of 1890. tuted, namely :— 

“4 and 13, sections 9 and 10, and sections 6-A, 7-A, 8 and 15 so far as 

they relate to offences under section 4.” 


Insertion of new sections 13. After section 12 of the said Act the follow-* 


ue ig and 17 in Act ing sections shall be added, namely :— 


. “13. Notwithstanding anything cont4ined in 
Offence under section 4 the Code of Criminal Procedure, 1898, anfoffence 
to be cognizable. punishable under section 4 shall be a a&gnizabte 
offence within the meaning of that Code. 
{+17 
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14, Any police officer above the rank of a constable or any person autho- 
Sa cu tes arte rised by-the Provincial’ Government i in this behalf, who 
: Geriétal power of sizure- has reasdii tö believe that an offence against this. Act 
for examination.’ ` ‘‘has ‘been ‘or is being committed in respect ‘of’ any 
animal, may, if in his opinion the circumstances so require, seize the animal and 
produce the same for examination by the nearest Magistrate or by such. Veteri- 
nary Officer as may be désignated in this behalf by rules made under section 15; 
and, such police officer or. authorised person may, when seizing the animal, require 
the peron in charge thereof to accompany itto the place'of. examination. 


` 15p< (1) The Provincial Government may; by notification in the official 


Gazette, and subject to the condition of previous 
:Power,to make rules. publication, make rules to canny out the pirpošes of 
this Act. ! 


: . (2) In particular, and without prejudice to the generality of the foregoing 
power the Provincial” Government may make rules—. , 


‘Cay’ ‘brestribing’ the maximum weight of loads to be carried or drawn by 
any: animal ; 


C0) piesctibing ‘conditions to prevent the overcrowding of animals? ; ; 
Ce) prescribing the period during which, and the hours between which, 

puan shall not be.used. for draught purposes; 

(d) prescribing the purposes to which fines realized ider this: Act may 


be applied, including such purposes as the maintenance of infirmariés, pinjrapo-- 
les, and veterinary hospitals ; 


(£) prohibiting the use of any bit or r harness inv olving cruelty ;. 


-(Ff) requiring persons carrying on the business. of a ARTES to be licensed 
ati registered; - 


(g) requiring persons ' owning,: or in ‘charge of, premises in which ani- 
fate are kept or milked to register’such premises, to comply: ‘with prescribed con-: 
ditions as to’ the boundary walls or surroundings of such ‘premises, to permit 
their inspection for the purpose of ascertaining! whether any offence against: 
section 4 is being, or has been, committed therein, and to expose in such premi- 


ses copiés of section 4 of this Act in a language or languages cammini NCEE 
stood in ‘the locality ; and’ 


j “hy prescribing the manner. in which cattle may be EEE in any 
place’ appointed forthe purpose, so as to secure the provision of adequate prs, 


io 


f0od and! water., 


(3y If any person ‘contravenes, or- abets the contravention sof, any. Hie 
sae ‘under this section) he shall be’ punished wih fine which may. extend to. ay, 
gh ee oe ae eee . z ; 


popok ae a ie. Ivery person E E by the Provineiat 
“Persons authorised under ‘Govérament under section'14 shall be deeined to'bé a 
vat to be public ser- Public servant within the meaning of section 21 ‘of the’ 


une le ita oe, au Indian Penal Code. 


47. ‘No ‘suit, prosecution or other legal procéeding shall lie, against/any 

_ person who is, or who is deemed to be, a public ser- 
- vant within the meaning of section -21 of.the Indian 
Penal Code, in respect of T nyiha in good: faith’ done or intended'to be done! 


Indemnity’: | ., 


ander this Act.’ a 
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p% i g wow ate yo 3 44, IR e man mae pees wes gone hye af This 7 Ea E K 
An Act to regulate the admission of children to certain industrial. employments.. 

. c; n, Wrereas it .is,expedient to regulate; thé adniission. of children. to certain 
industrial employments; .It.is hereby -enacted as.follews:— " 

Enia EES “LY This Act may be called Tae EmbrovmeNT 
Short title and extent. oF CHILDREN Act, 1938. ` 


(2) It extends to the whole of British India. 


x ` 
Say oo 


Le ones 
maata aa a 


2. In this Act “competent authority”, in respect of a major port, as defined 
inthe Indian Ports Act, 1908, and in respect ofa 
federal railway, as defined in the Indian Railways Act, 
1890, means the Central Government, and in any other case means the Provincial 
Government. 


Definition. 


FOP 3. (1) No child who has not completed his 

Ponpa of eapo fifteenth year shall be employed or permitted to work 

AOR., TERUSE in any occupation connected with the transport of 
passengers, goods or mails by railway. 


(2) No child who has not completed his fifteenth year shall be employed 
or-permitted to work in any occupation involving the handling of goods within 
the limits of any port to which for-thetime--being any of the provisions of the 
Indian Ports Act, 1908, are applicable. 


4. Whoever employs any child or permits any chiid to work in contraven- 
tion of the provisions of section 3 shall be punishable 


Penalty. with fine which may extend to five hundred rupees. 


: 5. (1) No prosecution under this Act shall be 
a ene relating to instituted except by or with the previous sanction of 
ace a an inspector appointed under section 6, 


(2) No prosecution under this Act shall be instituted in any case where 
at the time of employment a certificate had been obtained from an authority 


empowered under this Act to grant such certificate that the child has completed 
his fifteenth year. 


(3) No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the first class shall try any offence under this Act. 


a 6. The competent authority may appoint persons to be inspectors for the 
. ; purpose of securing compliance with the provisions of 
Appointment of Inspec- this Act, and any inspector so appointed shall be 


ea deemed to be a public servant within the meaning of 
the Indian Penal Code. 


7. (1) The competent authority may by notification in the official Gazette 
and subject to the condition of previous publication 


Power to make rules. make rules for carrying into effect the provigions of 


this Act. 
(2) In particular and without prejudice to the generality of the fofegoing 
power, such rules may— . 


(a) regulate the procedure of inspectors appointed under section 6, and 
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(b) make’ provision forthe grant of certificates of age in respèct of young 
persons in employment or seeking employment, the authorities which may issue 
such certificates, the form of such certificate, the charges which may be made 
therefor, and the manner in which such certificates may be issued: 


. | Provided that no charge shall be made for the issue of any such certificate . 
if the application is accompanied by evidence of age deemed sanehoclry by the 
authority concerned. 


8, Sub-seetion (1-A) of section 6 of the Indian Ports Act, 1908, ‘and the 
words, brackets, ‘figure’ and letter’ “arid sub-section 


Amendment of section 6, ” = 
Act XV of 1908, a a in sub-section (2) of the said section shall be 


MADRAS ACTS, 1938. 


THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT, 1938. 


Act No, I oF 1938. 
[L2th February, 1938, 


An Act further to amend the Madras City Municipal Act, 1919, for certain 
purposes, - 
Wuenreas it is expedient further to amend the Madras City Municipal Act, 
1919, for the purposes hereinafter appearing ; It is hereby enacted as follows :— 


; 1. This Act may be called Tue Mapras Ciry 
Short title, MUNICIPAL (AMENDMENT) Act, 1938. 


Amendment of section 85, 2. In sub-section (1) of section 85 of the 
Madras Act IV of 1919. Madras City Municipal Act, 1919— 

(i) in the opening paragraph, after the words “who shall be heads of 
‘departments working undér the Commissioner” the following sentence shall 
be added, namely :— f l 
j “The salary and allowances attaching to every such appointment shall be 
fixed by the Council subject to the sanction of the Provincial Government, and 
shall not be varied without the like sanction.” ; 

-(ii) in clause (b) of the proviso, the words “shall not’ be less than five 
hundred rupees and” shall be omitted; f 
i (iii) in clause (c) of the proviso, the words “shall not be less than four 
hundred rupees and” shall be omitted; and 

(iv) in clause (d) of the proviso, the words “shall not be less than two 
hundred and fifty rupees and” shall be omitted. i 
. THE MADRAS CITY MUNICIPAL, DISTRICT MUNICIPALITIES 
f AND LOCAL BOARDS (AMENDMENT) ACT, 1938. A 

: - [12th February, 1938, 





Acr No. II or 1938. 
An Act further to amend the Madras City Municipal Act, 1919, the Madras 
District Municipalities Act, 1920, and the Madras Local Boards Act, 1920 
for certain purposes. . l 
__: Wuenrgas it is expedient further to amend the Madras City Municipal Act 
1919, the Madras District Municipalities Act, 1920, and the Madras Local 
Boards Act, 1920, for the purposes hereinafter appearing; It is hereby enacted 
as follows :— aes . 
es 1. This Act may be called Tur MappasC 
pphorbttle es MUNICIPAL, District MUNICIPALITIES, AN Doai 
Boarps (AMENDMENT) Acrt, 1988. ` 
l ‘Amendment of Madras 2. In the’ Madras City Municipal , 191% 
Act IV of 1919. -- ` following amendments shall be made, namely:— ” 
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(1) In section 3— 


(i) clause (1) shall be omitted and clause (1-A) shall be renumbered as. » 
clause (1); and 
(ii) after clause (25-A), the following clause shall be inserted, namely :-— 
(25-B) ‘Scheduled castes’ shall have the same meaning as in the Govern- 
e hedild caed ment of India (Scheduled Castes) Order, 1936, as in 
PERTIGA AR ESE force for the time being, in regard to the City of 
Madras.” 


(2) In section 5 (1) (a), 45 (2) (a) and (b) and 46 (1), for the word 
“Adi-Dravidas” wherever it occurs, the words “members of the scheduled castes” 
shall be substituted. 


(3) In section 46 (2), for the words “an Adi-Dravida”, the words “a 
member of the scheduled castes” shall be substituted. 

(4) In section 46-A, for the word “Adi-Dravidas”, the words “members 
of the scheduled castes”, for the words “Adi-Dravida electors” in both the 
places where they occur, thé words “electors of such castes”, and for the words. 
‘tan Adi-Dravida”, the words “a member of any such caste” shall be substi- 
tuted. 

(5) For sections 46-B, 47, 48, 49 and 49-A, the following sections shall 
be substituted, namely :-— 


“46-B. One of the two seats specially reserved for labour under clause (a) 
of sub-section (1)of section 5 shall be filled by election 
by a labour electorate consisting of persons employed 
in arailway workshop or textile mill situated in the 
City, whose names are included in the electoral roll for any trade union labour 
constituency of the Madras Legislative Assembly, and the other seat by election 
by another labour electorate consisting of persons employed in the Madras. 
Harbour or in a perennial factory (other than a railway workshop or textile 
mill) situated in the City, whose names are included in the electoral roll for the 
Madras City Dock and Factory Labour (excluding textile and railway labour) 
non-union labour constituency of the Madras Legislative Assembly. 


47, Every person whose name is included in that part of the electoral 

f _, rollfor any territorial constituency of the Madras 

, Electoral rolle. for a Legislative Assembly, which relates to any of the 

ae Seats other than divisions referred to in sub-section (1) of section 45 

shall be entitled to be included in the electoral roll 

for that division prepared for the purposes of this Act, and no other person 
shall be entitled to be included in such roll. 

Explanation (1).—Where in the case of any territorial constituency of 
the Madras Legislative Assembly there is no distinct part of the electoral roll 
relating to a division, the names of all persons who are entered in such roll 
under the registration area comprising that division and whose addresses as. 
entered in such roll are situated in such division, shall be entitled to be included 
in the electoral rol] for the division prepared for the purposes of this Act. 

Explanation (2).—No person’s name shall be included in the electoral 
roll for more than one division or in the electoral roll for any division in more 
than one place. Bae 

Explanation (3).-—In this section and in section 48, “territorial constitu- 

' ency” shall have the same meaning as in the Sixth Schedule to the Government 
of India Act, 1935, that is to say, it shall mean one of the territorial constitu- 
encies mentioned in paragraphs five and eight of the Fifth Schedule to that 
Act. 


Mode of election of coun- 
cillors to labour seats. 


8, (1) As soon as may be after the electoral rolls for the territorial 

and labour constituencies of the Madras Legislative 

. Publitgtion of electoral Assembly which consist of, or comprise, or which 
rolls, etc: relate to, the City or any portion thereof, have been: 
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published as provided in the Government of India Act, 1935, and the rules 
made thereunder, or as soon as may be after any revision of such electoral rolls 
has been completed and the alterations consequent on such revision have been 
published as aforesaid, as the case may be, the Commissioner shall, for the pur- 
poses of this Act, prepare and publish in such manner as the Provincial 
Government may direct, the portions of the said electoral rolls or of the altera- 
tions thereto which relate to each of the forty divisions referred to in sub-sec- 
tion (1) of section 45 and to each of the labour electorates referred to in 
section 46-B. . 


(2) Where after the electoral rolls for the forty divisibns aforesaid or 
‘any alterations to such rolls have been published under sub-section (1), the 
boundaries of any such divisions are altered, the Commissioner shall, in order 
to give effect to such alteration of boundaries, re-arrange and republish in such 
manner as the Provincial Government may direct, the electoral rolls for each 
of the divisions concerned. 

(3) The electoral roll for any division or for any labour electorate 
referred to in section 46-B published under sub-section (1), as revised by any 
alterations thereto subsequently published under that sub-section or under sub- 
section (2), shall remain in force until the publication under sub-section (1) 
of a fresh electoral roll for that division or labour electorate. 

(4) Every person whose name appears in the electoral roll for any 
division or for any labour electorate referred to in section 46-B, as so revised, 
shall, so long as such roll remains in force, be entitled, subject to the provisions 
of this Act, to vote at an election for the division or by the labour electorate 
concerned, and no person whose name does not appear in such roll shall vote at 
such an election. 


49, In the electoral roll for each of the divisions notified by the Provin- 

cial Government under sub-section (2) of section 45 

_ Names of electors belong- as the divisions in which seats shall be reserved for 

ing to ttie PRE Pape members of the scheduled castes, the names of 

RA bei istinguished from the electors belonging to such castes shall be shown 

z separately or be distinguished from the names of the 
other electors in such manner as the Provincial Government may direct.” 

(6) In section 51 (1) (b), for the word “Adi-Dravidas”, the words 
“members of the scheduled castes” and for the words “an Adi-Dravida”, the 
words “a member of any such caste” shall be substituted. 

(7) In section 51 (1) (c), for the words “labour constituency”, the words. 
“labour electorate” and for the words “constituencies for labour’, the words 
“labour electorates” shall be substituted, 

(8) In section 51 (1) (d), for the words “constituencies for labour”, 
the words “labour electorates” and for the words “member possessing the 
residential qualification under section 49-A of any of the bodies referred to in 
clauses (b), (c), (d) and (g) of sub-section (1) of section 5”, the words 
“member of any of the bodies referred to in clauses (b), (c), (d) and (g) of 
sub-section (1) of section 5 who has resided in the City for ninety days in the 
aggregate in the year preceding that in which the election is held” shall be 
substituted. 

(9) In section 59 (2), clause (a) and the words “relating to electoral 
rolls or” in clause (b) shall be omitted and for the word “Adi-Dravidas” in 
the second proviso to clause (c), the words “members of the scheduled castes” 
shall be substituted. 

Inthe Madras. District Municipalifles Act, 


3, 
Amendment of Madras j 
Act V of 1920. e following amendments shall bef made, 


` (1) In section 3— 


° 
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(i) clause (1) shall be omitted and clause (1-A) shall be renumbered 
as clause (1); and : 


(ii) after clause (28), the following clause shall be inserted, namely :— 
“(28-A) ‘Scheduled castes’ shall have the same meaning as iu the 
‘Scheduled castes’ Government of India (Scheduled Castes) Order, 
ere Grea eters 1936, asin force for the time being, in regard to the 
municipality concerned,” : : 
(2) In section 7 (3) (c), for the word ‘“Adi-Dravidas”, the words 
“Members of the scheduled castes” shal} be substituted. 


(3) For sections 44 and 45, the following section shall be substituted, 
namely :— 


“44, (1) Every person whose name is included in that part of the 

ee : ; electoral roll for any territorial constituency of the 

,eualifications for inclusion Madras Legislative Assembly, which relates to the 

pality and publication tbere- Municipality or any portion thereof, shall be entitled 

of. to be included in the electoral roll for the municipa- 

f lity prepared for the purposes of this Act, and no 
other person shall be entitled to be included in such. roll. 

Explanation (1)—Where in the case of any territorial constituency of 
the Madras Legislative Assembly, there is no distinct part of the electoral roll 
relating to the municipality, the names of all persons who are entered in such 
roll under the registration area comprising the municipality and whose 
addresses as entered in such roll are situated in the municipality shall be entitled 
to be included in the electoral roll for the municipality prepared for the pur- 
poses of this Act. 


Explanation (2).—No person’s name shall be included in the electoral 

roll for the municipality in more than one place, ' 
(2) As soon as may be after the electoral rolls for the territorial consti- 
tuencies of the Madras Legislative Assembly which consist of, or comprise, the 
municipality or any portion thereof, have been published as provided in the 
Government of India Act, 1935, and the rules made thereunder, or as soon as 
may be after any revision of such electoral rolls has been completed and the 
alterations consequent on such revision have been published as aforesaid, as the 
ase may bè, any person authorized by the election authority in this behalf shall 
‘publish in such manner as the Provincial Government may direct, the portions 
of the said electoral roll or of the alterations therein which relate to the 
‘municipality, as the electoral roll for the municipality or as alterations to such 
roll, as the case may be. 

(9) When a municipality has been divided into wards, the electoral roll 
for the municipality shall be divided into separate lists for each ward. 

(4) Where after the electoral roll for a municipality or any alterations 
thereto have been published under sub-section (2), the municipality is divided 
into wards for the first time or the division of the municipality into wards is 
altered, the election authority shall, as soon as may be after such division or 
alteration, as the case may be, in order to give effect to the division of the 
municipality into wards or to the alteration of the wards, as the case may be, 
authorize a re-arrangement and re-publication of the electoral roll for the 
municipality or any part of such roll, in such manner as the Provincial Govern- 
ment may direct, 


(5) The electoral roll for the municipality published under sub-section 
(2), agrevised by any alterations thereto subsequently published under that 
‘ sub-seftion or under sub-section (4), shall remain in force until the: publication 
‘of'a fffesh electoral roll for the municipality under sub-section (2). : 
; 6) Every person whose name appears in the electoral roll for the 
municipality, asso revised, shall, so long as it remains in force, be entitled, 
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subject to the provisions of this Act, to vote at an election; and no person whose 
name does not appear in such roll shall vote at an election, 


Explanation—-In this section, ‘territorial constituency’ shall have the 
same meaning as in the Sixth Schedule to the Government of India Act, 1935, 
that is to say, it shall mean one of the territorial constituencies mentioned in 
paragraphs five and eight of the Fifth Schedule to that Act.” 


(4) In section 47, for the expression “sub-section (5)” the expression 
“sub-section (6)” shall be substituted. 

(5) In the second proviso to section 303 (2) (b), forsthe words “any 
Adi-Dravida candidate”, the words “any candidate who isa member of the 
Scheduled castes” shall be substituted. 


Amendment of Madras 4, Inthe Madras Local Boards Act, 1920, the 
Act XIV of 1920. following amendments shall be made, namely :— 


(1) In section 3— 


(i) clause (1) shall be omitted and clause -(1-A) shall be re-numbered 
as clause (1); and 
. (ii) after clause 20, the following clause shall be inserted, namely :— 


“(20-A) ‘Scheduled castes’ shall have the same meaning as in the Gov- 
ernment of India (Scheduled Castes) Order, 1936, as in force for the time 
being, in regard to the local area concerned.” 


(2) In sections 9 (1) (c) and 9 (2) (c), for the word “Adi-Dravidas”, 
the words “Members of the scheduled castes” shall be substituted. 


(3) For sections 51 and 52, the following section shall be substituted, 
namely :-— 


“51, (1) Every person whose name is included in that part of the 

: electoral] roll for any territorial constituency of the 

Qualifications for inclu- Madras Legislative Assembly, which relates to the 

aoe in electoral roll for area of the local board (hereinafter in this section 
ocal board and publication ; ; E 

thereof. referred to as ‘local area’) or any portion thereof, 

shall be entitled to be included in the electoral roll for 

the local board prepared for the purposes of this Act, and no other person shall 

be entitled to be included'‘in such roll. > 


Explanation (1).—Where in the case of any territorial constituency of 
the Madras Legislative Assembly, there is no distinct part of the electoral roll 
relating to a local area, the names of all persons who are entered in such roll 
under the registration area comprising that local area and whose addresses as 
entered in such roll are situated in such local area shall be entitled to be in- 
ae in the electoral roll for the local board prepared for the purposes of 
this Act, 


Explanation (2).—No person’s name shall be included i in the electoral 
"roll for a local board in more than one place. 


(2) As soon as may be after the electoral rolls for the territorial consti- 
tuencies of the Madras Legislative Assembly which consist of, or comprise, the 
local area or any portion thereof, have been published as provided in the Gov- 
ernment of India Act, 1935, and the rules made thereunder, or as soon as may 
be after any revision of such electoral rolls has been completed and the altera- 
tions consequent on such revision have been published as aforesaid ,as the case 
may be, any person authorized by the prescribed authority in this behd@f shall 
publish in such manner as the Provincial Government may direct, the p§rtions 
of the said electoral rolls or of the alterations therein which relate to th local 
area, as the electoral roll for the socal board or as alterations to suclyroll, as. 
the case may be. 
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(8) The electoral roll for a district board shall be divided into separate 
parts for each circle and when a village has been divided into wards, the elec- 
toral roll for the panchayat shall be divided into separate parts for each ward. 

(4) (a) Where after the electoral roll for a district board or any 
alterations thereto have been published under sub-section (2), the division of - 
the district into circles is altered, the prescribed authority shall, in order to 
give effect to the alteration of the circles, authorize a re-arrangement and re- 
publication of the electoral roll for the district board or any part of such roll 
in such manner as the Provincial Government may direct. 


(b) Where after the electoral roll for a panchayat or any alterations 
thereto have been published under sub-section (2), the village is divided into 
wards for the first time or the division of the village into wards is altered, the 
prescribed authority shall, in order to give effect to the division of the village 
into wards or to the alteration of the wards, as the case may be, authorize a 
re-arrangement and re-publication of the electoral roll for the panchayat or any 
part of such roll, in such manner as the Provincial Government may direct. 


(5) The electoral roll for the local board published under sub-section 
(2), as revised by any alterations thereto subsequently published under, that 
sub-section or under sub-section (4), shall remain in force, until the publication 
of a fresh electoral roll for the local board under sub-section (2).. 


(6) Every person whose name appears in the electoral roll for the local 
board as so revised, shall, so long as it remains in force, be entitled, subject to 
the provisions of this Act, to vote at an election; and no person whose name 
does not appear in such roll shall vote at an election. 


Explanation—In this section, ‘territorial constituency’ shall have the 
same meaning as in the Sixth Schedule to the Government of India Act, 1935, 
that is to say, it shall mean one of the territorial constituencies mentioned in 
paragraphs five and eight of the Fifth Schedule to that Act”. 


(4) In section 53, for the expression “sub-section (5),” the expression 
“sub-section (6)” shall be substituted. 


(5) To sub-section (1) of section 54, the following proviso shall be 
added, namely :— 


“Provided that a person whuse name appears in the electoral roll fora 
municipality (including the City of Madras) or a cantonment, situated within 
three miles of any district, which has been published under the Madras City 
Municipal Act, 1919, the Madras District Municipalities Act, 1920, or the Can- 
tonments Act, 1924, and which is in force for the time being, shall be qualified 
for election to any seat on the district board for that district.” 


(6) In the second proviso to section 199 (2) (b), for the words “an Adi- 
Dravida candidate,” the words ‘any candidate who is a member of the scheduled 
castes” shall be substituted. 


(7) Schedule III shall be omitted. - 


5. As soon as may be after the commencement of this Act, the Provincial 

ok Government shall determine which of the labour 

Paci peated bare electorates referred to in section 46-B of the Madras 

existing labour constitu- City Municipal Act, 1919, as amended by this Act, 

encies. shall correspond to each of the labour constituencies 

© referred to in that section as it stood.before the com- 

mencement of this Act; and the provisions of the Madras City Municipal Act, 

1919, afd of this Act shall apply accordingly, and in particular, the divisional 

seat fff labour included in the fifteen divisional seats in the City of Madras, 

electiots to which were postponed by section 2 of the Madras City Municipal, 

District Municipalities and Local Boards (Amendment) Act, 1937, shall be 
filled by the corresponding labour electorate. 
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6. Save as otherwise provided in section 5, nothing contained in this Act 
Se ee eee AEN shall be deemed to affect the tenure of officc of any 
bers of local bodies holding P°tS00 holding office at the commencement of this 
office at commencement of Act as a member of any municipality or local board 
Act not to be affected. constituted under the Madras City Municipal Act, 
1919, the Madras District Municipalities Act, 1920, 

or the Madras Local Boards Act, 1920. 


7. The term of office of the councillors elected at the first ordinary elec- 

; _ tions held after the commencement of this Act to the 

Term of office of certain fifteen divisional seats in the Corporation of Madras, 
members of the Corpora- : ; h 

tion of Madras, ` elections to which seats were postponed by section 2 

of the Madras City Municipal, District Municipalities 


and Local Boards (Amendment) Act, 1937, shall— 


(a) commence immediately on the expiry of the date up to which the 
term of office of their predecessors was extended under section 2 aforesaid or 
forthwith if the election in any case has been completed after that date; and 

(6) subject to the provisions of the Madras City Municipal Act, 1919, 
-expire at noon on the Ist day of November, 1940. 


8. The term of office of the councillors elected at the first ordinary elec- 

; tions held after the commencement of this Act to any 

ae pale counei municipality constituted under the Madras District 
ties. P Municipalities Act, 1920, elections to which were post- 
poned under section:3 of the Madras City Municipal, 


` District Municipalities and Local Boards (Amendment) Act, 1937, shall— 


(a) commence immediately on the expiry of the date up to which the 
term of office of their predecessors was extended, or up to which the constitu- 
tion or reconstitution of the municipality was postponed, as the case may be, 
under section 3 aforesaid, or forthwith if the election in any case has been com- 
pleted after that date; and 


. (b) subject to the provisions of the Madras District Municipalities Act, 
1920, and the Madras District Municipalities and Local Boards (Amendment) 
Act, 1921, expire at noon on the Ist day of November 1940. 


9. The term of office of the wembers elected at the first ordinary elections 
held after the commencement of this Act to any local 

pa R OEA T ede board constituted under the Madras Local Boards 
i aan locat boards. Act, 1920, elections to which were postponed under 


-section 4 of the Madras City Municipal, District Municipalities and Local 


Boards (Amendment) Act, 1937, shall— 


(a) commence immediately on the expiry of the date up to which the 
term of office of their predecessors was extended, or up to which the constitu- 
‘tion or reconstitution of the local board was postponed, as the case may be, 
under section 4 aforesaid, or forthwith if the election in any case has been com- 
pleted after that date; and 

(b) subject to the provisions of the Madras Local Boards Act, 1920, and 
the Madras District Municipalities and Local Boards (Amendment) Act, 1921, 
-expire at noon on such date not being later than the 31st December 1940 as the 


Provincial Government may fix. 
b 


10. All notifications, rules and orders issued before the commencement of 
i this Act under the Madras City Municipal Act, 1919, 
Construction of refer- the Madras District Municipalities Act, 192% or the 


rences to “Adi-Dravidas’ in Wadras Local Boards Act, 1920, shall be congrued as 


Notification, etc. : x : ; 
' if references to ‘Adi-Dravidas’ therein were yelerences 


cto members of the scheduled castes. 
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11. If any difficulty arises in giving effect to the provisions of this Act or 

of the Madras City Municipal Act, 1919, the Madras. 

_ Power to remove difficul- District Municipalities Act, 1920, or the Madras Local 

pes; Boards Act, 1920, as amended by this Act, the Provin- 

cial Government may, as occasion may require, by order, do anything which 
appears to them to be necessary for the purpose of removing the difficulty. 


THE MADRAS MOTOR VEHICLES TAXATION (AMEND- 
: MENT) ACT, 1938. 





Act No, III or 1938. 
[17th March, 1938. 


An Act further to amend the Madras Motor Vehicles Taxation Act, 1931, 
for a certain purpose. 


Wuereas it is expedient further to amend the Madras Motor Vehicles. 
Taxation Act, 1931, for the-purpose hereinafter appearing; It is hereby enacted: 
as follows :— 

F 1. This Act may be called Tae Mapras Motor 
Short title. VEHICLES TAXATION (AMENDMENT) Acr, 1938. 
ERE f 2. In section 10 of the Madras Motor Vehicles- 

- Amendment of section 10, Taxation Act, 1931, after sub-section (3), the follow- 
Madras Act LI of 1931. ing sub-section shall be added, namely :— > 
f “(4) All sums payable to local bodies under this section shall be expen- 

diture charged on the revenues of the Province, 


THE MADRAS AGRICULTURISTS RELIEF ACT, 1938. 





Act No. IV oF 1938. 
[11th March, 1938. 
An Act to provide for the relief of indebted agriculturists in the 
Province of Madras. 


_ _Wuenreas it is expedient to provide for the relief of indebted agriculturists 
in the Province of Madras; It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY,» 


; 1, This Act may be called Tar MADRAS Acri- 
Short title, ` cutrurtsts Renrer Act, 1938. 
2. It extends to the whole of the Province of 
Extent. Madras. 
Le 3. Inthis Act, unless there is anything repug- 
Definitions. nant in the subject or context, eee X 3 
, (i) ‘person’ means an individual and includes an undivided Hindu family,. 
a marumakkattayam or aliyasantana tarwad or tavazhi, but does not include’ a. 
body corporate, a charitable or religious institution or an unincorporated com-- 
pany or association ; 
(ii) ‘agriculturist’ means a person who— : 
`- (af has a saleable interest in any agricultural or horticultural land in the 
Provincf of Madras, not being land situated within a municipality or canton- 
ment, which is assessed by the Provincial Government to land revenue (which. 
shall be deemed to include peshkash and quit-rent), or which is held free of tax. 
under a grant made, confirmed or recognized by Government; or ae 
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(b) holds an interest in such land under a landholder under the Madras 
Estates Land Act, 1908, as tenant, ryot or under-tenure holder; or 

(c) holds an interest in such land, recognized in tbe Malabar Tenancy 
Act, 1929; or 

(d) holds a lease of such land from any person specified in sub-clause 
(a), (b) or (c) or is a sub-lessee of such land: 

Provided that a person shall not be deemed to be an ‘agriculturist’ if he— 


(A) has in either of the two financial years ending 81st March 1938 been 
assessed to income-tax under the Indian Income-tax Act, 1922, or under the 
income-tax laws of any Indian State, or foreign government; or 

(B) has within the two years immediately preceding the 1st October 1937 
been assessed to profession-tax ona half-yearly income of more than three 
hundred rupees derived froma profession other than agriculture under the 
Madras District Municipalities Act, 1920, the Madras City Municipal Act, 1919, 
the Cantonments Act, 1924, or any law governing municipal or local bodies in 
any other Province in British India, any Indian State or any foreign State in 
India, or under the Madras Local Boards Act, 1920, in a panchayat which was 
‘a union before the 26th August 1930; or 

(C) has within the two years immediately preceding the Ist October 
1937, been assessed to property or house tax in respect of buildings or lands 
other than agricultural Jands, under the Madras District Municipalities Act, 
1920, the Madras City Municipal Act, 1919, the Cantonments Act, 1924, or any 
law governing municipal or local bodies in any other province in British India 
or any Indian State, or under the Madras Local Boards Act, 1920, in a pancha- 
yat which was a union before the 26th August 1930, provided that the aggregate 
annual rental value of such buildings and lands, whether let out or in the occu- 
pation of the owner, is not less than Rs. 600; or 

(D) isa landholder of an estate under the Madras Estates Land Act, 
1908, or of a share or portion thereof in respect of which estate, share or 
portion any sum exceeding Rs. 500 is paid as peshkash or any sum exceeding 
Rs, 100 is paid as quit-rent, jodi, kattubadi, poruppu or the like, or is a janmi 
under the Malabar Tenancy Act, 1929, who pays any sum exceeding Rs. 500 as 
land revenue to the Provincial Government, 

Explanation—The annual rental value of any building or land for the 
purposes of proviso (C) shall— 

(1) where the assessment is based on the annual rental value, be deemed 
to be such value; 

(2) where the assessment is based on the capital value, be deemed to be 
five per cent of the capital value; and 

(3) in any other case, be deemed to be the value ascertained in the pres- 
cribed manner; 

(iii) ‘debt’? means any liability in cash or kind, whether secured or un- 

. secured, due from an agriculturist, whether payable under a decree or order of 
a civil or revenue court or otherwise; but does not include rent as defined in 


° clause (iv), or ‘kanartham’ as defined in section 3 (/) (1) of the Malabar 


Tenancy Act, 1929; 

(iv) ‘rent’ means rent as defined by the Madras Estates Land Act, 1908, 
or rent or michavaram as defined by the Malabar Tenancy Act, 1929, or quit- 
rent, jodi, kattubadi, poruppu or the like, payable to the landholder of an estate 
as defined by the Madras Estates Land Act, 1908, whether a decree or order of 
a civil or revenue court has been obtained therefor or not, and include&nterest 
payable thereon but does not include costs incurred in respect of the Never 
thereof through a civil or revenue court or the share of the land cess re€overa- 
as the landholder under section 88 of the Madras Local Boards Agt, 19203, 
and . 

2 
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(v) ‘creditor’ includes his heirs, legal representatives and assigns. 
: PEN 4. Nothing in this Act shall affect debts and lia- 
Certain debt a ejh ; : ; ; 
ecaa A te eee pie of an agriculiurist falling under the following 
eads :— 

(a) any revenue, tax or cess payable to the Provincial Government or 
any other sum due to them, by way of loan’or otherwise; 

(b) any revenue, tax or cess payable to the Central Government or any 
-other sum due to them, by way of loan or otherwise; 


(c) any tax or cess payable to any local authority or any other sum due 
to them, by way of loan or otherwise; 
_ (d) any debt contracted on the security of house property alone ina 
municipality, acantonment, or a panchayat which was a union before the 26th 
August 1930; 


: (e) any liability in respect of any sum due to any co-operative society, 
including a land mortgage bank, registered or deemed to be registered under 
the Madras Co-operative Societies Act, 1932, or any debt due to any corpora- 
tion formed in pursuance of an Act of Parliament or of any special Indian 
law or Royal Charter or Letters Patent; 


(f) any liability arising out of a breach of trust; 

(g) any liability in respect of maintenance whether under decree of 
‘court or otherwise; . 

(h) any debt or debts due to a woman on the Ist October 1937 who on 
that date did not own any other property, provided that the principal amount of 
the debt or debts did not exceed rupees three thousand. 

Explanation.—For the purpose of this clause, the house in which the 
creditor woman lived, or any furniture therein, or her household utensils, 
wearing apparel, jewellery, or such like personal belongings shall not be 
regarded as property. 

(i) any wages due to an agricultural or other rural labourer, 

Provided that where the liabilities mentioned in clause (e) arise by 
Teason of an assignment to the co-operative society, such assignment has 
taken place before the 1st October 1937 or is an assignment to such society of 
aloan granted by a co-operative society. 

5, Where an undivided Hindu family other than a marumakkattayam or 
Ssns Pini aliyasantana tarwad or tavazhi is rear acy 
“pecias provision torun- taxes specified in provisos (A), an Di 

divided Hindu families, etc. 1, HAA 3 (ü), PER A re category of 
persons specified in proviso (D) to the same seetion, no person who was a 
member of the family on the Ist October 1937 shall be deemed to be’ an agri- 
culturist for the purposes of this Act except section 13, $ 

6. Where in an undivided Hindu family other than a marumakkattayam 

or aliyasantana tarwad or tavazhi which is an 
gene ane Serendanta of, “agriculturist” within the meaning of section 3 (ii), 
of Hindu familiestobenon amy member of the family is not an agriculturist, 
agriculturists. then, notwithstanding anything contained in section 

3 (ii), none of his sons and descendants in the male 
line shall be deemed to be an agriculturist for the purposes of sections 7 to 12 
and 19 to 27 of this Act. 


: CHAPTER II. 
. SCALING DOWN OF DEBTS AND FUTURE RATE OF INTEREST. 


7. f Notwithstanding any law, custom, contract or decree of court to the 

. contrary, all debts payable by an agriculturist at the 

- Debts payable by. Ply commencement of this Act, shall be scaled down in 
culturists to be scaled down.» -cordance with the provisions of this Chapter. 
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No sum in excess of the amount as so scaled down shall be recoverable 
from him or from any land or interest in land belonging to him; nor shall his 
property be liable to be attached and sold or proceeded against in any manner 
in the execution of any decree against himin so faras such decree is foran 
amount in excess of the sum as scaled down under this Chapter. 


Provision for debts incur- 8. Debts incurred before the Ist October 1932, 
ted before lst October shall be scaled down in the manner mentioned here- 
1932. under, namely :— 


_ (1) Al interest outstanding on the Ist October, 1937 in favour of any 
creditor of an agriculturist whether the same be payable under Jaw, custom or 
contract or under a decree of court and whether the debt or other obligation has 
ripened into a decree or not, shall be deemed to be discharged, and only the 
principal or such portion thereof as may be outstanding shall be deemed to be 
the amount repayable by the agriculturist on that date. 


(2) Where an agriculturist has paid to any creditor twice the amount of 
the principal whether by way of principal or interest or both, such debt includ- 
ing the principal, shall be deemed to be wholly discharged. 


(3) Where the sums repaid by way of principal or interest or both fall 
short of twice the amount of the principal, such amount only as would make up 
this shortage, or the principal amount or such portion of the principal amount 
asis outstanding, whichever is smaller, shall be repayable. 


(4) Subjeet to the provisions of sections 22 to 25, nothing contained in 
sub-sections (1), (2) and (>) shall be deemed to require the creditor to refund 
any sum which has been paid to him, or to increase the liability of a debtor to pay 
any sum in excess of the amount which would have been payable by him if this 
Act had not been passed. 


Explanation—-Where a debt has been renewed or included ina fresh 
document in favour of the same creditor, the principal originally advanced by 
the creditor together with such sums, if any, as have been subsequently advanc- 
ed as principal shall alone be treated as the principal sum repayable by the agri- 
culturist under this section. 


Provisiontordebts indù 9, Debts incurred on or after the Ist October, 
red onorafter Ist October 1932, shall be scaled down in the manner mentioned 
1932. hereunder, namely :— 

(1) Interest shall be calculated up to the commencement of this Act at 
the rate applicable to the debt under the law, custom, contract or decree of 
Court under which it arises or at five per cent per annum simple interest, 
whichever is less and credit shall be given for all sums paid towards interest, 
and only such amount as is found outstanding, if any, for interest thus calculated 
shall be.deemed payable together with the principal amount or such portion of it 
as is due: 

Provided that any part of the debi whichis found to be a renewal of a 
prior debt shall be deemed to bea debt contracted on the date on which such 
prior debt was incurred, and if such debt has been contracted prior to the lst 
October 1932, shall be dealt with under the provisions of section 8. 

(2) Subject to the provisions of sections 22 to 25, nothing herein contain- 


-ed shall be deemed to require the creditor to refund any sum which has been 
. paid to him or to increase the liability of the debtor to pay any sum in excess of, 


theamount which would have been payable by him if this Act had not been 


passed. 
10. (1) The provisions of sections 8 and 9 shall not apply to aÑ person 
. who, though an agriculturist as defined in Section} 
Exceptions. (ii), did not on the lst October 1937, hold an inte- 
rest in, or a lease or sub-lease of, any Jand as specified in that section. 
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(2) Nothing contained in sections 8 and 9 shall affect— 

(i) any mortgage by virtue of which the mortgagee is in possession of 
the property mortgaged, where no rate of interest is stipulated as due to the 
mortgagee, or 


(ii) any Hability for which a charge is provided under section 55, 
clause 4, sub-clause (b) of the Transfer of Property Act, or 


(iii) any liability in respect of any sum due to any public company as 
defined in the Indian Companies Act, 1913, or to any scheduled bank as defined 
by section 2 (e) of the Reserve Bank of India Act, 1934, if the interest payable 
in respect of the liability is not more than nine per cent per annum, 


11. Where a debt payable by an agriculturist includes any sum decreed as 

a costs by any Court, or sums lawfully expended by a 

a i uae to costs, eto mortgagee or other person in order to preserve the 

; hee property mortgaged, such sum or sums shall be re- 

coverable in addition to the sum recoverable under the provisions of sections 8 
and 9. 


12. All debts which have been scaled down under the provisions of this 
: Act shall, so faras any sum remains payable there- 
b ee ane payable under, carry from the date up to which they have been. 
lanas ists on OC scaled down interest on the principal amount due on 
that date at the rate previously applicable under law, 
custom, contract or otherwise: 

Provided that it shall not in any case exceed 6 per cent per annum 
simple interest, that is to say, one pie per rupee per mensem, simple interest, or 

one anna per rupee per annum simple interest. 


13. In any proceeding for recovery of a debt, the court shall scale down 
. all interest due on any debt incurred by an agricul- 
b Behe os ETRE Ra turist after the commencement of this Act, so as not 
ais ER to exceed a sum calculated at 6ł per cent per annum, 
- simple interest, that is to say, one pie per rupee per 
mensem simple interest, or one anna per rupee per annum simple interest: 
: Provided that the Provincial Government may, by notification in the 
Official Gazette, alter and fix any other rate of interest from time to time. 
Explanation.—For the purposes of this section, the definition of ‘agricul- 
turist’ in section 3 (ii) shall be read as if— 

(i) in proviso (A) to that section, for the expression “the two financial 
years ending 31st March 1938,” the expression “the two financial years ending 
on the 3lst March immediately preceding the date on which the debt is incur- 
red” were substituted; and , 

(ii) in provisos (B) and (C) to that section, for the expression “the 
two years immediately preceding the Ist October 1937,” the expression “the two 
years ending on the 31st March or the 30th September (whichever is later) im- 
mediately preceding the date on which the debt is incurred” were substituted. 


14. Notwithstanding anything contained in section 3 (ii) and subject to 
near the provisions of sections 5.and 6, where in a Hindu 
Separation of share of family, whether divided or undivided, some of the 
debtin particular cases members liable in respect of a family debt are not 
egriculturists while others are agriculturists, the creditor shall, notwithstanding 
any law to the contrary, be entitled to proceed— 

(@ against the non-agriculturist member or members and his or their 
share of the family property, to the extent only of his or their proportionate | 
share ofthe debt; and 

: (b> against the agriculturist member or members and his or their share 
of the family property, to the extent only of his or their proportionate share of 
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the debt which shall be scaled down in accordance with the provisions of this 
Act, 


CHAPTER III. 
ARREARS OF RENT. 


15. (1) All rent payable by an agriculturist to a landholder or an under- 

i : tenure holder under the Madras Estates Land Act, 
Conditional discharge 1908, or to a janmi or intermediary under the Malabar 
papa rent ue to land: Tenancy Act, 1929, which has accrued for the fasli 
r year 1345 and prior faslis and which is outstanding 

on the date of the commencement of this Act shall be deemed to be discharged 
whether the rent be due as such or whether a decree has been obtained therefor: 


Provided that where the person liable to pay rent (hereinafter in this 
section referred to as ‘tenant’) does not, on or before the 30th September 1939, 
pay up all arrears of rent accrued in respect of any holding for faslis 1346 and 
1347, the arrears of rent for fasli 1345 and prior faslis which were out- 
standing in respect of the same holding on the date of the commencement of 
this Act shall be deemed to be discharged only in the same proportion as the 
rent due for faslis 1346 and 1347 which is paid up by the ryot or tenant bears 
to the rent due for those two faslis: 

Provided further that no tenant shall be entitled to the benefit of this 
section unless he shall have paid in respect of the holding, the rent due for fasli 
1347 on or before the 30th September 1938. 

Explanation._In cases governed by the Malabar Tenancy Act, 1929, any 
reference to a fasli year in this Chapter shall be deemed to be a reference to the 
agricultural year as defiued in the Malabar Tenancy Act, 1929, which contains 
the greater part of the fasli year. 

Illustrations.—(a) A ryot or tenant is in arrear at the commencement of 
this Act in respect of rent fora particular holding for fasli 1345 and prior 
faslis in the sum of Rs. 500 and is in arrear on that date in respect of rent for 
the same holding for faslis 1346 and 1347, the rent for each fasli being Rs. 100. 
Within the 30th September 1938 he pays the rent for fasli 1347 and within 30th 
September, 1939, he pays the rent for fasli 1346, The arrears of rent of 
Rs. 500 which were outstanding at the commencement of this Act will be 
deemed to be discharged. 

(b) A sum of Rs. 500 representing the arrears of rent in respect of a 
particular holding for fasli 1345 and prior faslis and the rents for faslıs 1345 
and 1347 for that holding are in arrear and outstanding at the commencement 
of this Act, the rent for each fasli being Rs. 100. The ryot or tenant pays the 
dandholder within 30th September 1938 the rent for fasli 1347 but fails to pay 
within the 30th September 1939 any portion of the rent for fasli 1346. Only a 
‘sum of Rs. 250 or one half of the rent of faslis prior to and inclusive of fasli 
1345 will be deemed to be discharged. 


(c) In the same case, the ryot or tenant does not pay the landholder 
within the 30th September 1938 the whole of the rent for fasli 1347. No portion 
‘of the arrears for fasli 1345 and prior faslis is discharged, and the ryot loses 
the benefit of this section, 


(d) In the same case, the ryot or tenant pays the landholder within 30th 


" September 1938 the rent for fasli 1347, but pays within 30th September 1939 


only Rs, 50, being half the rent for fasli 1346. He has thus paid Rs. 150 out® 
of Rs. 200 being the rent of both the faslis 1346 and 1347, before 80th Septem- 
‘ber 1939. A sum of Rs. 375, or three-fourths of the rent of faslis prir to and 
inclusive of fasli 1345 will be allowed to be discharged. 


= (2) Nothing contained in sub-section (1) shall be deemed to ‘effect a 


‘discharge of arrears of rent which accrued due for fasli 1345 if preceedings 


for the recovery of such arrears stood stayed by an Act of the Legislature or 
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by an order of a Court or if such proceedings, if instituted, would have stood 
so stayed. But the arrears of rent for fasli 1345 shall not be recoverable until 
the 30th September 1938 or if the rent for fasli 1347 is paid before that date, 
until the 30th September 1939. 


(3) Notwithstanding anything to the contrary in any agreement or in 
section 64 of the Madras Estates Land Act, 1908, any payment of rent made by 
a tenant after the commencement of this Act shall be credited towards the 
rent due by him for fasii 1347 in the first instance and for fasli 1346 in the 
next instance, and.not towards the rent due for any previous fasli. 


(4) Every tenant shall be at liberty to pay into Court any amount 
towards the rent due or claimed to be due by him for faslis 1347 or 1346 or 
both and thereupon the Court shall, after notice to the landholder, under- 
tenure holder, janmi or intermediary, as the case may be, apply the provisions 
of this Act and determine whether the whole or only a portion of the rent for 
the faslis aforesaid has been paid by the tenant, and also the extent of the 
remaining liability, if any, of the tenant for rent under the provisions of this 
Act. 


Explanation.~For the purposes of this sub-section, ‘Court’ shall mean 
the Collector referred to in section 209 (1) of the Madras Estates Land Act, 
1968, or the Court referred to in section 3 (b) of the Malabar Tenancy Act, 
1929, as the case may be. 


16. Notwithstanding anything contained in this chapter, a landholder or 
. an under-tenure holder under the Madras Estates 
po andholder to be entitled Land Act, 1908, or a janmi or intermediary under 
doits. the Malabar Tenancy Act, 1929, shall be entitled to- 
recover, in addition to any sum recoverable by him 

under section 15— 


(a) the land cess, if any, paid by him and recoverable under section 88- 
of the Madras Local Boards Act, 1920; 


(b) the land revenue and water cess, if any, paid by him to the Provin- 
cial Government which the tenant was bound to pay by virtue of any law, 
custom, contract or decree of court governing the tenancy ; and 


(c) the costs awarded to him in any decree for rent obtained by him. 


17. Notwithstanding anything contained in the Madras Estates Land Act, 

f An 1908, or the Malabar Tenancy Act, 1929, or in any 

P Pitension oi um ation law of limitation or procedure in force for the time 

baloney or rentin being, no suit ar execution proceedings in respect of 
arrears of rent accrued for fasli 1345 or any prior 

fasli which, under the existing law, would become barred between the Ist 
October 1937 and the 30th September 1938, shall be so barred and the land-. 
holder, under-tenure holder, janmi or intermediary, as the case may be, shall 

be entitled to file a suit or institute execution proceedings for recovery thereof, 

on or before the 31st December 1938; and in cases where the rent due for fasli 

1347 has been paid before the 30th September 1938, the period of limitation for 

any suit or execution proceedings for the recovery of any arrears of rent 
which, under the existing law, would become barred between the lst October > 

1937 and the 30th September 1939, shall stand extended until the 31st December 

1939: 

Pypvided that where on the 31st December 1938 or the 31st December 

1939, asflhe case may be, an application under sub-section (4) of section 15 is 
pendingin any Court, the period of limitation prescribed by this section shall 
stand extended until the expiry of a period of two months from the date of the . 
order on Such application. 
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CHAPTER IV. 


PROCEDURE AND MISCELLANEOUS. 


18. (1) Where a decree is passed against an agriculturist in a suit filed 

a . on or after the Ist October 1937, the Court shall 

Provision as to costsin allow only such costs as would have been allowable 

Renin Cases: if the suit had been filed for the amount of the debt 

as scaled down in accordance with the provisions of this Act, and where in any 

such case a decree has been passed before the commencement of this Act, the 
Court shall, on application by the agriculturist, amend the decree accordingly, 


(2) Nothing in sub-section (1) shall apply to any suit instituted on or 
after the lst October, 1937 and before the commencement of this Act in respect 
of a claim which would be barred by limitation before the Ist April 1938. 


19, Where before the commencement of this Act, a Court has passed a 

_ decree for the repayment of a debt, it shall, on the 

Amendment of certain application of any judgment-debtor who is an agri- 
decrees. culturist or in respect of a Hindu joint family debt, 
on the application of any member of the family whether or not he is the judg- 


' ment-debtor or on the application of the decree-holder, apply the provisions of 


this Act to such decree and shall, notwithstanding anything contained in the 
Code of Civil Procedure, 1908, amend the decree accordingly or enter satisfac- 
tion, as the case may be: 

Provided that all payments made or amounts recovered, whether before 
or after the commencement of this Act, in respect of any such decree shall first 
be applied in payment of all costs as originally decreed to the creditor. 


20, Every court executing a decree passed against a person entitled to the 

; benefits of this Act, shall on application, stay the 

Stay of execution pro- proceedings until the court which passed the decree 

ceedings. has passed orders on an application made or to be 
made under section 19: 

Provided that where within 60 days after the application for stay has. 
been granted the judgment-debtor does not apply to the court which passed the 
decree for relief under section 19 or where an application has been so made 
and is rejected, the decree shall] be executed as it stands, notwithstanding 
anything contained in this Act to the contrary. 

Explanation.—The expression “the court which passed the decree” shall 
have the same meaning as in the Code of Civil Procedure, 1908. 


21. Nothing contained in this Act shall apply to the debts payable by any 

. person who has been adjudicated an insolvent, if 

Adjudications in insol- prior to the coming into force of this Act, a dividend 

VEUCY: has been declared out of his assets. If a dividend 

has not been so declared, this Act shall apply to the debts payable by such 

person if he would have been an agriculturist within the meaning of this Act 
but for his adjudication in insolvency. 


22. Where, in execution of any decree, any movable property of an agri- 
: culturist has been sold on or afterthe ist October 
Special provision in the 1937, any judgment-debtor may apply to the court for 
ane Me CoE IR sales of an order that the provisions of section 8 or 9, as the ° 
i Wi S case may be and of sections 11 and 12 be applied to 
the decree, and the court, shall, if satisfied that the applicant isan agr Ñplturist 
entitled to the benefits of those sections, apply the same and order the Wecree- 
holder to refund any sum received by him on or after the Ist October 1937 in 
excess of the amount to which he would have been entitled if the property had 
not been sold: 
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Provided that no such order shall be. made without notice to the decree- 
holder and without affording him an opportunity to be heard in the matter. 


“ 23, Where in execution of any decree any immovable property, in which 
i an agriculturist had an interest, has been sold or 
i Sales ce uima pro- foreclosed on or after the ist October 1937, then, 
porty 10 a set aside incer notwithstanding anything contained in the Indian 
: Limitation Act, 1908, or in the Code of Civil Pro- 
cedure, 1908, and notwithstanding that the sale has been confirmed, any judg- 
ment- debtor, claiming to be an agriculturist entitled to the benefits of this Act, 
may apply to the court within 90 days of the commencement of this Act to set 
aside the sale or foreclosure of the property, and the court shall, if satished 
that theapplicant is an agriculturist entitled to the benefits of this Act, order 
the sale or foreclosure to be set aside, and thereupon the sale shall be deemed 
not to have taken place at all: . 


Provided that no such order shall be made without notice to the decree- 
holder, the auction purchaser, and other persons interested in such sale or 
foreclosure and without affording them an opportunity to be heard in the 
matter. 


24. Where a sale is set aside under the preceding section, a purchaser 

; _, shall be entitled to an order for repayment of any 

Consequential pa ial purchase money paid by him against the person to 
on setting aside of sale. whom it has been paid: 


Provided that no poundage shall be payable in respect of any such sale 
and provided further that where poundage has been collected the court shall 
direct the same to be refunded. 


25, All alienations of immovable property made by an agriculturist debtor 

on or after the Ist October 1937 -shall be invalid as 

Alienations by debtor. against every creditor whose sale in execution or 

foreclosure decree has been set aside under section 23 or who became entitled 
to rateable distribution of the proceeds of such sale under section 73 of the’ 


Code of Civil Procedure, 1908. 


26. Any creditor may apply to the Collector of the district in which the 

creditor believes his debtor to have been or to be 

District Collector to fur- assessed to income-tax in terms of proviso (A) to 

mi Pe mation asto cer- section 3 (ii) or to profession, property or house tax 

i under the Cantonments Act, 1924, in terms of provisos 

(B) and (C) to that section, for information as to the above facts and the 

Collector shall thereupon ascertain such information and grant to such creditor 

a memorandum in the prescribed form as to whether the debtor has been so 

assessed to income—tax or to profession, property or house tax. Such memo- 
randum shall be received in every court as evidence of the facts stated therein, 


27. Any creditor may apply to the executive authority of a municipality, * 

a the president of a local board or the Revenue Officer 

Executive authorities of of the Corporation of Madras for information as to 

toca pedis to furnish iin whether his debtor was or is assessed to profession, 

facts. property or house tax in terms of provisos (B) and 

(C) to section (3) (ii), and the executive authority, 

president or Revenue Officer shall thereupon grant to such creditor a certificate 

inm the frescribed form as to whether the debtor named in the application has 

been s$ assessed to profession, property or house tax. Such certificate shall be 
received in every court as evidence of the facts stated therein, i 


i 28. (1) The Provincal Government may make 


Power to make rules; rules for carrying into effect the purposes of this Act. 
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- . (2) In particular. and without prejudice to the generality of the fore- 


going power, the Provincial Government may raake rules— 

(a) in regard to any matter which is required to be prescribed by this 
Act; ; ee an 
(b) prescribing the form of, and.the fees to be paid in respect of, appli- 
‘cations under this Act ;-and * 
(c) for removing any difficulty in giving effect to the provisions of this 
Act, i ki ; 


(3) All rules made under this section shall be consistent with the provi- 
sions of this Act. They shall be published in the Official Gazette and upon 
such publication shall have effect as if enacted in this Act. l 


meal 


THE MADRAS TRAFFIC CONTROL ACT, 1938. 





Act No. V or 1938, 
[28th March, 1938. 


An Act to provide for the control of traffic in public places in the Province of 
Madras. i 


Wuenreas it is expedient to enable the Provincial Government to make 
provision for the control of traffic in public places in the Province of Madras, 
and for that purpose further to amend the Madras City Municipal Act, 1919, 
the Madras District Municipalities Act, 1920, the Madras Local Boards Act, 
1920, the Indian Motor Vehicles Act, 1914, in its application to the Province of 
Madras, and the Madras Motor Vehicles Taxation Act, 1931; It is hereby 
enacted as follows :— 


Short title, extent and 1, (1) This Act may be called Tue MADRAS 
‘commencement. Trarric Controt Acrt, 1938, 


(2) It.extends to the whole of the Province of Madras. 

(3) This section shall come into force at once, and the rest of this Act 
shall come into force on such date as the Provincial Government may, by noti- 
cation, appoint. 

2. In this Act, ‘Public place’ means a road, street, way or other place, 
f whethera thoroughfare or not, to which the public are 
Definition. granted accessor over which they have a right to pass 
and includes— , 

(a) in the City of Madras, a public street as defined in clause (20) of 

* section 3 of the Madras City Municipal Act, 1919; 
(b) in a municipality governed by the Madras District Municipalities 
* Act, 1920, a public street as defined in clause (21) of section 3 of that Act; and 


(c) in a local area governed by the Madras Local Boards Act, 1920, a 
public road as defined in clause (18) of section 3 of that Act. 


Power of Provincial _ 3, The Provincial Government may, after pre- 
E A e oe es' vious publication, make rules to provide— 
or . 
(a) for the regulation of the use of any public place and the\stosing 
thereof or parts thereof; and . 


(b) for the regulation of traffic in any public place or its reservation for 
particular kinds of trafic. © .> >, 
M—3 
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boi : . + 4, In making any rule under-section 3, the Pro- 
oe nany for breach of vincial Government may provide that a breach there- 
of shall be punishable— , 


y (a) with fine which may extend to fifty rupees and, in case of a continu- 
ing breach, with fine which may extend to fifteen rupees for every day during 
which the breach continues after conviction for the frst breach; or 


__ (b) with fine which may extend to ten rupees for. every day during 
which the breach continues after receipt of notice from an officer empowered 
in that behalf by'the Provincial Government, to discontinue such breach. 


As. of: -Madras 5. In the Madras City Municipal Act, 1919— 


(i) sub-clauses (b) and (c) of clause (8) of section 349 shall be 
omitted and sub-clause (d) of that clause shall be relettered as sub-clause (b); 
and 

(ii) in clause (9) of the same section, after the words “public or muni- 
cipal places”, the following words shall be added, namely :— 


“but not including the regulation of traffic therein, the reservation there- 
of for particular kinds of traffic, or the closing thereof or parts thereof to 
traffic.” 


Amendment of Madras 6. In the Madras District Municipalities Act, 
Act V of 1920. 1920— 


(i) section 174-A shall be omitted ; 

(ii) in section 306, sub-clauses (b) and (c) of clause (8) shall be 
omitted and sub-clause (d) of that clause shall be relettered as sub-clause (b); 

(iii) in the same section, in clause (9), after the words “public or 
municipal places” the following words shall be added, namely :— ; 

“but not including the regulation of traffic therein, the reservation there- 
of for particular kinds of traffic, or the closing thereof or parts thereof to 
traffic.” ; and 

(iv) in Schedules VII and VIII, the entries relating to section 174-A 
shall be omitted. ‘ 


Amendment of Madras T 
Act XIV 0f1920. 7. Inthe Madras Local Boards Act, 1920: 


(i) section 166 shall be omitted ; 

(ii) in section 202, sub-clauses (@) and (b) of clause (5) shall be 
omitted and sub-clause (c) of that clause shall be renumbered as clause (5) ; 

(iii) in the same section, in clause (6), after the words “places vested in 
a local board”, the following words shall be added, namely :— 

“but not including the regulation of traffic therein, the reservation there- ` 


of for particular kinds of traffic, or the closing thereof or parts thereof to ` 
traffic.” ; and 7 7 


(iv) in Schedules VIII and IX, the entries relating to section 166 shall 
‘be omitted. 


8. ThelIndian Motor Vehicles Act, 1914, shall 
ES or aet he in its application to the Province of Madras, be con- 
the Prosinca oo ion to strued as if the rule-making power conferred by sec- 
tion 11 of that Act extended to the following matters, 

name :— ` 


“(a) The prescription of the conditions subject to which, and the fees 
Gf any) on payment of which, motor vehicles or any class of such vehicles 
may be used in public places, generally or in any particular public place. 
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(b) The constitution for each district of a transport ‘authority and the 
prescription of its powers and functions mendiag: in. Pankeulity its powers 
and functions in regard to— 


(i) the issue or the authorization of the issue of presen permits in 
respect of motor vehicles-or any'specified class of motor vehicles, for their use 
in all, or any, public places in the district; 


(ii) the determination of the areas in the district on the routes or public’ 
places situated in which, cr of the rcutes or public places in the district on 
which, motor vehicles or any specified class of motor vehicles may be used; and 


(ili) the restriction of the number of ‘motor vehicles or of any specified; 


class of motor vehicles to which permits may be issued in respect of such areas, 
routes or public places. 


(e) The constitution of aeaiia transport authority for the Province 
and the prescription of its powers and functions including, in particular— 


(i) iis powers and functions in regard to motor traffic extending over 
the jurisdicticn of two or more ‘of the transport authorities referred to in 
clause (b), andthe exercise of the powers and functions of, and the controt 
to be exercised over, such authorities in respect of such traffic; and 


_ (i) its appellate jurisdiction in respect of orders panee by the transport 
authorities referred to in clause (b). l . 


(d) The powers of the Provincial Corenet to control the saiak 
transport authority referred to in clause (c) and the prescription that the deci- 
sions and orders of such authority— ` 

(i) shall not be liable to be questioned in any Civil Court by suit or 
otherwise ; and 


(ii) shall be final except in so far as they may be set aside or revised Py. 
the Provincial Government. 


(e) The powers of the Provincial Government to control the transport 
authorities referred to in clause (b) and the prescription that the decisions and 
orders of such authorities shall not be, ua ble to be questioned in any Civil Court 
by suit or otherwise. 


(f) The prescription of a limit of speed in respect of motor vehicles or 
any specified class of motor vehicles, generally or in any particular public place.. 


(g) The empowering of any authority to limit by general or special 
order the speed at which motor vehicles or any specified class of motor vehicles 
may be driven, generally or in any particular public place.” 


‘Amendment of Madras -In the Madras Motor Vehicles Taxation Act, 
Act III of 1931. 1931 
(i) in section 2, the following shall Be added at the end of clause (iii), 
* namely -— 


“and ‘motor lorry’ includes a goods vehicle, that is to say, a motor vehicle’ 
constructed or adapted for use for the carriage of goods or a motor vehicle not 
so constructed or adapted which is habitually used for the carriage of goods 
and not of passengers. 


Explanation.—The expression ‘goods’ includes ‘ merchandise, wares, 
burden of any description and movable property other than personal luggage.” É 

(ii) in tbe same section, clause (viii) shall be renumbered a} clause 
(viii-b) and the following shall be inserted as‘clause (viii-a), namely :— 


“ (viii- a) ‘laden weight’ in relation to a motor vehicle means, jn casé a 
permit is issued to the vebicle in pursuance of the rules made by the Provincia? 


- 
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Government under the Indian Motor Vehicles Act, 1914, the maximum laden 
weight specified in such permit, if no such permit is issued, the maximum laden 
weight specified in the registration certificate of the vehicle, and if such weight 
is not specified in such certificate, the maximum laden weight of the vehicle 
determined in such manner as the licensing officer may deem fit. 


‘laden weight’ in relation to a trailer means, in case a permit is issued to 
the vehicle to which the trailer is attached in pursuance of the rules made by 
the Provincial Government under the Indian Motor Vehicles Act, 1914, the 
maximum laden weight specified in such permit in respect of the trailer, if no 
such permit is issued, the maximum laden weight specified in respect of the 
trailer in the registration certificate of the vehicle to which the trailer is 
attached, and if such weight is not specified in such certificate, the maximum- 
laden weight of the trailer determined in such manner as the licensing officer 
may deem fit.”; 


(iii) for sub-section (1) of section 10, the following sub-section shall 
be substituted, namely :— 


“(1) (a) From the proceeds of the tax collected under this Act every 
ee the following credits and payments shall be made in the order mentioned 
below :— 


(i) Firstly, there shall be credited to the Provincial Government the 
expenses of collecting the tax. 


(ii) Secondly, there shall be credited to the Provincial Government the 
cost incurred by them in exercising their administrative functions in regard to 
the control of motor vehicles in the Province. 


(iti) Thirdly, there shall be credited to the Provincial Government a 
sum equivalent to the average annual income derived by them during the three 
‘years ending on the 3lst day of March immediately preceding the commence- 
ment of the Madras Traffic Control Act, 1938, from additional fees levied 
under the Indian Motor Vehicles Act, 1914, on motor vehicles plying on 
Government roads in the Province. 


(iv) Fourthly, there shall be paid to each district board and to each 
municipal council a sum equivalent to the average annual income derived by 
such board or council during the three years ending on the 31st day of March 
immediately preceding the commencement of the Madras Traffic Control Act, 
1938, from fees on licences granted to motor vehicles under section 166 of the 
Madras Local Boards Act, 1920, or section 174-A of the Madras District Muni- 
cipalities Act, 1920, as the case may be. 


(v) Fifthly, there shall be paid to each local body which at the com- 
mencement of this Act was levying tolls or vehicle tax on motor vehicles or 
hoth, a sum equivalent to the average annual income derived by such local body 
during the three years ending on the 3lst day of March 1931, from such tolls 
or vehicle tax on motor vehicles, or both, as the case may be, and there shall 
also be credited to the Provincial Government a sum equivalent to their average 
annual income during the said three years from all tolls levied by them in the 
Province. 


è (b) The Provincial Government shall determine the.sums which should 
be credited to themselves or paid to local bodies under sub-clauses (i) to (v) 
of claus (a), and their determination shall be final.” ; 


(iv) in sub-section (2) of the same section, for the expression “sub- 
section (1)”, the expression “sub-clause (v) of clause (a) of sub-section (1)” 
shall be substituted ; 


e 
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(v) for sub-section (3) of the same section, the following sub-section: 
shall be substituted, namely :— 


(3) If in any year the proceeds of the tax after deducting the sums. 
referred to in sub-clauses (i) to (iv) of clause (a) of sub-section (1) fall short 
of the aggregate of the sums payable to local bodies under sub-clause (v) of 
the said clause (a) and the sum creditable to the Provincial Government under 
the same sub-clause, such proceeds shall be distributed among the local bodies. 
and the Provincial Government proportionately to the sums determined under 
clause (b) of sub-section (1) as payable to each such local body and as credit- 
able to the Provincial Government, under sub-clause (v) aforesaid, and the 
deficit shall be made good in the same proportion in the earliest subsequent 
year or years in which there may be a surplus.” ; 


(vi) for items 3 and 4 of Schedule II, the following items shall be 
substituted, namely :— 





Maximum quarterly tax 





x 4c Sethe s ene ae 
Classes of vehicles. ‘ For vehicles For 
fitted with other 


pneumatic tyres. | vehicles. 


. RS. A. P. RS. A.P 
“3, Motor lorries— 
(a) Lorries not exceeding 20 cwt. in weight, laden as 50 0 0 75 0 0 
(b) Lorries exceeding 20 cwt. but not exceeding 30 cwt. in 100 0 07; 150 0 0 
weight, iaden. . 
(c) Lorries exceeding 30 cwt. but not exceeding 45 cwt. in 120 0 0-|180 0 0 
weight, laden. 
(d) Lorries exceeding 45 cwt. but not exceeding 60 cwt, in 150 0 0 | 225 0 0 
weight, laden. 
(e) Lorries exceeding 60 cwt. but not exceeding 85 cwt. in 180 0 0 | 270 0 0 
weight, laden. 
(f) Lorries exceeding 85 cwt. but not exceeding 110 cwt. in 220 0 0 | 330 0 © 
weight, laden. 
(g) Lorries exceeding 110 cwt. but not exceeding 150 cwt. in 270 0 0 (405 0 © 
weight, laden. : 
(h) Lorries exceeding 150 cwt. but not exceeding 180 cwt. in 320 0 0 | 480 0 0 
weight, laden. 
(i) Lorries exceeding 180 cwt. in weight, laden Ms 350 0 0 | 525 0 0 
(j) Additional tax payable in respect of lorries used fo 
drawing trailers— 
(i) Tor each trailer not exceeding 20 cwt. in weight, 20 0 0 30 0 0 
aden. 
(ii) for each trailer exceeding 20 cwt. but not exceeding 750 0/112 8 0 
60 cwt. in weight, laden, 
(iii) for each trailer exceeding 60 cwt. in weight, laden.. 150 0 0 | 225 0 0 
- Provided that two or more lorries shall not be chargeable 
under this clause in respect of the same trailer. 
e 4. Motor vehicles plying for hire and used for the transport of 
passengers— 
(a) Vehicles licensed under the rules made by the Provincial 80 0 0} 120 0 0 


Government under the Indian Motor Vehicles Act, 1914, 
to carry in all not more than five persons. 
(b) Vehicles licensed under the rules made by the Provincial 20 0 0 30 0 0 
Government under the Indian Motor Vehicles Act, 1914, 
to carry more than five persons—for every person which 
the vehicle is so licensed to carry excluding the driver 
and the conductor. 





(vil) for items 3 and 4o0f Schedule ITI, the following items*shall be 
substituted, namely :— 
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Maximum tax for 
vehicles fitted with 


pneumatic tyres. 


[v oF 193° 


Maximum tax for 
other vehicles, 











made under the Indian Motor Vehicles 
Act, 1914; to carry more than four 
persons—for every person which the | 


oa gt yn bp Ps 1 7 bg 
ge ORS g¢ BRS 
Classes of vehicles. ons} 3-59 a 2o 
w” 4 D Cw n x o 
2. \loghe| 3, |2534 
ge | Skee] Ee |3506 
3. |5885] ag [Base 
aoa a ah aoe a aD 
xe | gent sg | S wHE 
aU bon sac BAS 
fy fy fy iy 
(1) (2) (3) (4) (5) 
RS. A. P. | RS. A. P.| RS. A. PL] ORS. A. P. 
“3, Motor Lorries— 
(a) riley not exceeding 20 cwt. in weight 8 8 0] 25 0 0| 12 80| 37 8 O 
aden. 
(b) Lorries exceeding 20 cwt, but notex-| 1612 0} 50 0 0j 25 0 0| 75 0 O 
. ceeding 30 cwt. in weight, laden. 
(c) Lorries exceeding 30 cwt. but not| 20 0 0] 60 0 0; 30 0 0| 90 0 0 
exceeding 45 cwt. in weight, laden. 
_(d) Lorries exceeding 45 cwt, but not} 25 0 0} 75 0 0} 37 8 0; 112 8 0 
exceeding 60 cwt. in weight, laden. 
{e) Lorries exceeding 60 cwt. but not] 30 0 0| 90 0 0| 45 0 0] 135 0 0 
©.  exceeding’85 cwt. in weight, laden. 
<f) Lorries exceeding 85 cwt. but not] 3612 0/110 0 0} 55 0 0| 165 0 0 
exceeding 110 cwt. in weight, laden. 
{g) Lorries exceeding 110 cwt. but- not| 45 0 0) 135 0 0] 67 8 0) 202 8 0 
exceeding 150 cwt. in weight, laden. - i 
(h) Lorries exceeding 150 cwt. but not| 53 8 0] 160 0 0| 80 O 0j 240 0 0 
exceeding 180 cwt. in weight laden. 
- @) oe exceeding 180 cwt. in weight,| 58 8 0| 175 0 0| 87 8 0} 262 8 0 
aden. 
{j) Additional tax payable in respect of r 
lorries used for drawing trailers— f 
(i) for each trailer not exceeding 20 3 8 O| 10 0 0 5 0 0] 1 0 0 
cwt. in weight, laden. i , 
Gi) for each trailer exceeding 20cwt.| 12 8 0| 37 8 Oj 1812 0] 56 4 0 
pa not exceeding 60 cwt. in weight 
aden. 
(iii) for each trailer exceeding 60 cwt.| 25 0 0| 75 0 0] 37 8 0} 112 80 
in weight, laden. 
Provided that two or more lorries shall not 
: be chargeable under this clause in respect of | 
the same trailer. } 
4, Moree vehicles plying for hire and used į L, 
~ for the transport of passengers—— ' 
(a) Vehicles licensed under the rules made! 13 8 O| 40 0 0j 20 0. 0| 60 0 0 7 
under the Indian Motor Vehicles Act, | ; 
ane to carry in all not more than į . 
our persons. a 
(b) Vehicles licensed under the rules | 3.8 0; 10 0 0 5 0 0115 0 0” « 


vehicle is so licensed to carry. j 


‘ 


and 


(viii) in item (ii) of sub-section: (1) of section 11, after the words 


‘class of* motor vehicles’, the words ‘or motor vehicles run 


cular area’, shall be added. 


ning in any parti- 


° 
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10, Notwithstanding anything contained in this Act, all by-laws relating 
ats to any of the matters mentioned in section 3 of this 
i Heeling. by-laws to con- Act which have been made under the Madras City 
S Municipal Act, 1919, the Madras District Municipali- 
ties Act, 1920, or the Madras Local Boards Act, 1920, and are in force at the 
commencement of this Act shall continue to be valid, but any such by-law may 
be cancelled or altered by a rule made under section 3 aforesaid. 
Repeal of Madras Act V 11. The Madras Government Roads Traffic 
of 1931. Control Act, 1931, is hereby repealed. 
12. If any difficulty arises in giving effect to the provisions of this Act or 
P : of the Madras City Municipal Act, 1919, the Madras 
gia to remove difi- District Municipalities Act, 1920, the Madras Local 
: Boards Act, 1920, the Indian Motor Vehicles Act, 
1914, or the Madras Motor Vehicles Taxation Act, 1931, as amended by this 
Act, the Provincial Government, as occasion may require, may, by order, do 
anything which appears to them to be necessary for the purpose of removing 
the difficulty. 


THE MADRAS TOLLS AND MOTOR VEHICLES TAXATION 
(AMENDMENT) ACT, 1938. 


Acr No. VI or 1938. 
[12th April, 1938, 
An Act further to amend the Indian Tolls Act, 1851, in its application to the 
Province of Madras and the Madras Motor Vehicles Taxation Act, 1931, 
for certain purposes. 
T Wuereas it is expedient further to amend the Indian Tolls Act, 1851, in 
its application to the Province of Madras and the Madras Motor Vehicles Taxa- 
tion Act, 1931, for the purposes hereinafter appearing; It is hereby enacted as 
follows :— r : 
1. This Act may be called Taz Mapras Tots 


Short title, a 
rS AND Motor VEHICLES TAXATION (AMENDMENT) 


Act, 1938. 

_ Substitution of new sec- 2. For section 2 of the Indian Tolls Act, 1851 
tion for section 2, Act VIII (hereinafter referred to as the said Act), the follow- ` 
‘of 1851. ing section shall be substituted, namely :— 

Power of Provincial Gov- “ Sant 

ernment to levy tolls on ; 2. (1) The Provincial Government may 

roads and bridges. evy tolls in respect of- 


(a) any road or bridge made, improved or repaired at their expense 
after the Ist April 1931, and 5 

(b) any bridge made, improved or repaired after the Ist April 1931, 
partly at the expense of the Provincial Government and partly at the expense 
of a local body or bodies or solely at the expense of a local body or bodies, 
provided that the total expense incurred on the bridge shall not be below such 
limit, if any, as the Provincial Government may, by rules, determine. 

. (2) The tolls shall be levied only at such rates and for such period as 
the Provincial Government may by notification in the Official Gazette declare 
to be necessary— 

(a) in the case of tolls levied under clause (a) of sub-section (1), for? 
the recovery of the amount expended upon the road or bridge or such portion 
of such amount as the Provincial Government may determine, together with 
interest thereon at such rate as they may fix; and . 

(b) in the case of tolls levied under clause (b) of sub-section (1), for 

the recovery of the amounts expended upon the bridge— 1. & ae 
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(i) by the Provincial Government, and 

(ii) by the local body or bodies otherwise than from its or their ordinary 
revenues, j 

or such portions of such amounts as the Provincial Government may determine, 
together with interest on such amounts or such portions, as the case may be, at 
such rate or rates as they may fix. 

(3) Where tolls are levied in respect of any bridge under clause (b) of 
sub-section (1), the receipts from the tolls after deducting the expenses on 
account of the collection thereof, shall— 

(i) in case’the bridge is made, improved or repaired solely at the expense 
of a local body, be paid to that local body, and 


(ii) in other cases, be distributed between the local body or bodies con- 
cerned and the Provincial Government in proportion to the expenditure res- 
pectively incurred by the local bodies otherwise than from their ordinary 
revenues and by the Government. 

(4) All sums payable to local bodies under sub-section (8) shall be 
charged on the revenues of the Province. : 

(5) The Provincial Government may place the collection of the tolls 
levied under sub-section (1) under the management. of such persons as may 
appear to them proper; and all persons employed in the management and collec- 
tion of such tolls shall be liable to the same responsibilities as would belong to 
them if employed in the collection of land revenue.” 

Addition of new section 9 3. After section 8 of the said Act, the following 
in Act VIII of 1851. section shall be added, namely :-— 

“9, The Provincial Government shall have power to make rules regard- 
ing the method of collection of the tolls, the manner 
of distribution of the receipts therefrom, and gener- 
ally for carrying out the purposes of this Act.” 

Repeal of section 14, 4. Section 14 of the Madras Motor Vehicles. 
Madras Act III of 1931, Taxation Act, 1931, shall be omitted. 


<n, 


Power of Provincial Gov- 
ernment to make rules. 


THE MADRAS SUPPRESSION OF IMMORAL TRAFFIC 
(AMENDMENT) ACT, 1938. 





Act No, VII oF 1938. 


{(26th April, 1938. 
An Act further to amend the Madras Suppression of Immoral Traffic Act, 1930, 
for certain purposes, 
Wuenrseas itis expedient further to amend the Madras Suppression of 
Immoral Traffic Act, 1930, for the purposes hereinafter appearing; It is hereby 
enacted as follows :— 


1. This Act may be called Tae Mapras Sup- 
PRESSION OF ImMMoRAL TRAFFIC (AMENDMENT) 
Acrt, 1938. 


: i 2. After section 8 of the Madras Suppression 
8 Tnsertion ae a section oí Immoral Traffic Act, 1930 (hereinafter referred 
1930S Act Y of to asthe said Act), the following section shall be 


inserted, namely :— 
“8-A. (1) Any person not below the age of eighteen years who know- 
ingly lives, wholly or in part,on the earnings of the 
prostitution of another person shall be punished with 
: imprisonment which may extend to two years or with 
fine which may extend to one thousand rupees or with both, 


Short title, 


Punishment for living on 
the earnings of prostitution. 
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(2) Where any person is proved— 

(a) to be living with, or to be habitually in the company of, a person 
living in prostitution, or 

(b) to have exercised control, direction or influence over the movements 
of a person living in prostitution in such a manner as to show that such person 
is aiding, abetting or compelling her prostitution with any other person or 
generally, 


it shall be presumed until the contrary is proved that such person is 
knowingly living on the earnings of the prostitution of another within the 
meaning of sub-section (1): 


Provided that the mother, or ason or daughter, of a person living in 
prostitution shall not be punished under sub-section (1) for living on the 
earnings of such person unless it is proved to the satisfaction of the Court that 
such mother, son or daughter is aiding, abetting or compelling her prostitution. 


(3) Notwithstanding anything contained in section 2, this section shall 
not be applied except to the City of Madras or a municipality constituted under 
the Madras District Municipalities Act, 1920, or an area situated within three 
miles of the limits of such City or municipality.” 


Filey nsec PA daa 3. For section 13 of the said Act, the following 
Act V of 1930. section shall be substituted, namely :— 


“13. (1) Any Police officer not below the rank of Inspector may arrest 
without a warrant any person who has been concern- 
ed in any offence punishable under section 5, 8-A, 9, 
10, 11 or 12 or against whom a reasonable complaint has been made or credible 
information has been received or a reasonable suspicion exists of his having 
been concerned in any such offence: 


Provided that a person concerned or alleged or suspected to be concerned 
in an offence punishable under section 12 shall be arrested under this section 
only if the name and address of such person be unknown to the Police officer 
and cannot be ascertained by him then and there, or if he has reason to suspect 
that a false name and address have been given. i 

(2) Any Police officer authorized in this behalf in writing by the Com- 
missioner of Police or the Superintendent of Police by special order, may 
arrest without a warrant any person committing in his view any offence punish- 
able under section 9, 10, 11 or 12, if the name and address of such person be 
unknown to such Police officer and cannot be ascertained by him then and 


there, or if he has reason to suspect that a false name and address have been 
given.’ 


Arrest without a warrant. 


ae EUon or ae e 4. For section 14 of the said Act, the following 
Act V of 1930. `” section shall be substituted, namely :— 


“14. Notwithstanding anything contained in any other law for the time 
being in force, any Police officer not below the rank 
of Inspector, and any other Police officer authorized 
in this behalf in writing by the Commissioner of Police or the Superintendent 
of Police by special order, may, for the purpose of ascertaining whether an 
offence punishable under section 5, 8-A, 9, 10,11 or 12 has been or is being 
committed, enter without a warrant any premises in which he has reason to, 
believe that any woman or girl is living in respect of whom an offence punish- 
able under section 5, 8-A, 9, 10, 11 or 12 has been committed.” 


PON rT etnai 5. In section 15 of the said Act, after the word 
Madras ‘Act V of 100 > and figure “sections 5”, the figure and letter “8-A,” 


shall be inserted. ` a 


Power to enter premises. 
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THE MADRAS LOCAL BOARDS (AMENDMENT) ACT, 1938. 





Acrt No. VIII or 1938. 
; [26th August, 1938. 
An Act further to amend the Madras Local Boards Act, 1920, and the Madras 

Local Boards (Amendment) Act, 1935, for certain purposes. 

WaerEAs itis expedient further to amend the Madras Local Boards Act, 
1920, and the Madras Local Boards (Amendment) Act, 1935, for the purposes 
hereinafter appearing; It is hereby enacted as follows :— 

1. This Act may be called THe Mapras Loca | 
Boarps (AMENDMENT) Act, 1938. 

2. (1) Notwithstanding anything contained in the Madras Local Boards 

Act, 1920, or the Madras Local Boards (Amendment) 
Power of Provincial Gov- Act, 1935, the Provincial Government may, by notifi- 
areal sane the Sh cation, direct that the term of office of the members 
certain local boards. “rs ot of all or any of the local boards situated in any of the 
ne districts included in Groups II and IIT of the Schedule 
to the Madras Local Boards (Amendment) Act, 1935, shall be reduced so that 
such term may expire on such date as may be specified in the notification, in 
accordance with the provisions of sub-section (2). 
(2) The date specified in a notification issued under sub-section (1) 
shall not be earlier than— : 
f (a) the first day of November 1938, in the case of local boards situated 
in any of the districts included in Group IT aforesaid; and 
, (b) thefirst day of November 1939, in the case of local boards situated 
in any of the districts included in Group ITI aforesaid. 

Explanation —The provisions of this section shall also apply to any local 
board situated in any of the districts included in Groups II and III aforesaid, 
notwithstanding that the term of office of the members of such board commenced 
on a day later than the latest date specified in column (3) of the table in clause 
(5) (iii) of section 7 of the Madras Local Boards (Amendment) Act, 1935. 


Short title. 


THE MADRAS FAMINE RELIEF FUND (AMENDMENT) ACT, 1938+ 





Act No. IX oF 1938. 
[26th August, 1938. > 
An Act to amend the Madras Famine Relief Fund Act, 1936, for certain 
purposes. 
WHEREAS it is expedient to amend the Madras Famine Relief Fund Act, 
1936, as adapted by the Government of India (Adaptation of Indian Laws) 


paves 1937, for the purposes hereinafter appearing; It is hereby enacted as 
ollows :-—~ 


1. This Act may be called Tae Mapras FAMINE , 
Reiize¥ Funp (AMENDMENT) Act, 1938 


Z. In clause (iv) of section 3 and section 6 of the Madras Famine Relief 

: Act, 1936 (hereinafter referred to as the said Act), 

Meme. ati for the words “the securities of the Central Govern- 

1936. ment”, the words “the securities of the Central or of 
the Provincial Government” shall be sustituted. 


3. In section 7 of the said Act, after sub- 


Amendment of section 7, i ; ing -secti 
Madras Act XVI of 1036, ae (2) the following sub-section shall be added, 


.. “(3) All sums payable to the. Fund under sub-section (2) shall be ex- 
penditure charged on the revenues of the Province.” 


Short title. 


* XoF 1938] THE, MADRAS PROHIBITION (AMENDMENT) ACT. 27 


_ THE MADRAS PROHIBITION (AMENDMENT) ACT, 1938. 


Act No. X oF 1938. 
[30th August, 1938. 
‘An Act to amend the Madras Prohibition Act, 1937, for a certain purpose. 


WuereAs it is expedient to amend the Madras Prohibition Act, 1937, for 
the purpose hereinafter appearing; It is hereby enacted as follows :— 


1. This Act may be called Tse Mapras PRONI- 
BITION (AMENDMENT) Acr, 1938. 


2. In section 6 of the Madras Prohibibition Act, 1937— 
(i) in the first paragraph, the words and figures “or specially approved 
as of medicinal value by the Medical Council established by the Madras Medical 
Registration Act, 1914” shall be omitted; and 


(ii) in the proviso, clauses (b) and (c) shall be relettered (c) and (d) 
respectively, and the following shall be inserted as clause (b), namely :— 

“(b) to advertisements in medical journals, or to notices and literature 
circulated exclusively to members of the medical profession, if such advertise- 
ments, notices or literature relate to any liquor or intoxicating drug which has 
been specially approved as of medicinal value— 

(i) by the Medical Council established by the Madras Medical Registra- 
tion Act, 1914; or l : 

(ii) by any other Medical Council which has been established under any 
law for the time being in force in any other Province in British India or in any 
Indian State, or which has been récognized by the Government of such Province 
or State; or 

(iii) by such authority in respect of Indian Medicine as may be notified 
by the Provincial Government; or.” 


Shoft title. 


THE MADRAS BORSTAL SCHOOLS (AMENDMENT) ACT, 1938. 


Act No. XI or 1938. 
[4th September, 1938. 
An Act further to amend the Madras Borstal Schools Act, 1925, for certain 
purposes. 
Waereas it is expedient further to amend the Madras Borstal Schools Act, 
1925, for the purposes hereinafter appearing; It is hereby enacted as follows:— 


1. This Act may becalled Taz MADRAS BORSTAL 
SCHOOLS (AMENDMENT) Acrt, 1938. 


2. In Section 6 of the Madras Borstal Schools Act, 1925 (hereinafter 
Foner nen E TR Sales ES = the said Act), after the words “a 
mendmeni orses On salaried Presidency Magistrate,” the words “or any 
ues eck VO Nes. other Presidency Magistrate empowered by the Pro- 
vincial Government to sit singly” shall be inserted. 


Short title. 


Amendment of section 7, : ; 
Madras Act V of 1926. 3. In section 7 of the said Act— 


(i) in sub-section (1), for the words “and forward the adolescent 
offender to the District Magistrate or Subdivisional Magistrate to whom he is 
subordinate,” the following shall be substituted, namely :— 

“and forward the adolescent offender— - 

(a) in case the Magistrate is a Presidency Magistrate, to the,Chief Pre- 
sidency Magistrate or if he has designated a salaried Presidency Magistrate in 
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ae behalf by general or special order, to such salaried Presidency Magistrate; 
an 
(b) in other cases, to the District Magistrate or Subdivisional Magistrate 
to whom he is subordinate”; and 
_ _, (it)_in sub-section (2), for the words “The District Magistrate or Sub- 
divisional Magistrate to whom the proceedings are so submitted,” the words “The. 
Magistrate to whom the proceedings are so submitted” shall be substituted. 


THE MADRAS ESTATES LAND (AMENDMENT) ACT, 1938, 


Act No. XII or 1938. 
[4th September, 1938. 

An Act further to amend the Madras Estates Land Act, 1908, for a certain 

purpose. 

WHEREAS it is expedient further to amend the Madras Estates Land Act, 
1908, for the purpose hereinafter appearing; It is hereby enacted as follows :— 

1. This Act may be called Tur MADRAS Estates 
LAND (AMENDMENT) Act, 1938. 
, 2. In sub-section (1) of section 185-A of the 
see E T pi poemon Madras Estates Land Act, 1908, for the words “within 
1908, ACTAS ere oF two years,” the words “within three years” shall be- 

substituted. 


Short title. 


THE MADRAS REPEALING AND AMENDING ACT, 1938. 


Act No. XIII OF 1938. 
[14th September, 1938. 

An Act to repeal certain enactments and to amend certain other enactments. 

WHEREAS it is expedient that the enactments specified in the First Schedule: 
which are spent or have otherwise become unnecessary, or have ceased to be in 
force otherwise than by expressed specific repeal, should be expressly and 
spccifically repealed: an 

AND WHEREAS it is also expedient that certain amendments should be made- 
in the enactments specified in the Second Schedule: 

It is hereby enacted as follows :— 

, 1. This Act may be called Toe Mapras REPEAL- 
Short title. ING AND Amenprnc Act, 1938. 
i 2. The enactments specified in the First Schedule 
Repeal of certain enact- are hereby repealed to the extent mentioned in the 
ments © i fourth column thereof. 
Saving. i 3. Where this Act repeals any enactment— 

(a) which, while itself repealing another enactment, provided for the 
saving of rights, privileges, obligations or liabilities, acquired, accrued or 
incurred under that enactment or provided that references to the enactment by 
i repealed should be read as if made to the Act or Regulation by which that 
enactment was repealed, or that acts done under the enactment by it repealed 
should be deemed to have been done under the Act or Regulation by which that 
enactment was repealed, or 

(b) which, while itself amending another enactment, provided that 
references go the enactment by it amended should be read as if made to that 
enactment as so amended, or that acts done under the enactment by it amended 
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should be deemed to have been done under that enactment as so amended or by 
anew authority substituted in that enactment as so amended for a previously 
existing authority, 
the repeal shall not affect the operation of any such provision as aforesaid. 

4. The enactments specified in the Second 


Amendment of certain 


Schedule are hereby amended to the extent and in 








Tie aa Abkari Act (Amendment) Act, 


areas in the Province 
where the Act has not 
been repealed by Madras 


enactments. the manner mentioned in the fourth column thereof. 
THE FIRST SCHEDULE. 
REPEALS. `; 
(See Section 2.) 
Year. | Number. Short title. Extent of repeal. 
(1) (2) (3) (4) 
wie (onan ete teennennne ee 
1884 III |The Madras Revenue Recovery (Amend-| The whole. 
ment) Act, 1884. ` 
1885 II {The Madras Rivers Conservancy (Amend-| The whole. 
ment) Act, 1885. f 
1895 II |The Madras Canals and Public Ferries | The whole. 
(Amendment) Act, 1895. 
1896 II the ved General Clauses (Amendment) | The whole. 
ct, 1896, 
1897 I |The Madras Revenue Recovery (Amend-| The whole, 
ment) Act, 1897, 

1898 III Ene Madras City Police (Amendment) Act, | The whole. 

1905 I |The Madras Abkari (Amendment) Act, 1905. | The whole in all local 
areas in the Province 
where bee a has not 
een repeale Mad 
Act X of 1937, TaS 

1905 IV bee eee City Police Act Amendment | The whole. 

ct, 1905. 

1909 I |The Madras Revenue Recovery Amendment | The whole. 
Act, 1909, 

1909 II {An Act to repeal the Madras Labour and| The whole. 
Froigratton Act, 1866 (Madras Act V of 
1866). : 

1909 III |The Madras District Police and Towns| The whole. 
Nuisances Acts Amendment Act, 1909. ` 

1911 I {The Madras Court of Wards Act, 1902,{ The whole. 
Amendment Act, 1910. 

1913 I |The Madras Abkari (Amendment) Act, 1913. | The whole in all local 
areas in the Province 
where the a has not 
een repeale Mad 
Act X of 1937, TaS 

1914 III |The Madras Proprietary Estates’ Village- | Sections 3 to 7 and9 

Service (Amendment) Act, 1914. to 14, 
1914 V |The Canals and Public Ferries (Amend- | The whole. 
ment) Act, 1914. 

1914 VIIL |The Madras Decentralization Act, 1914, So much of the Sche- 
dule as has not been re- 
pealed with the excep- 
tion of the entries in 
the Schedule relating 
to Madras Acts III of 
1885 and IV of 1889. 

1915 I The whole in all local 


Act X of 1937. 
e 





Number. 
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Short title: 


(2) (3) 


Extent of repeal. 


<4) 





JII ane aas Civil Courts OESTE Act, | 


I one nee Land Registration Amendment 
ct 
II rhe Madras Village Courts (Amendment) 
ct, 1919. 
I |The Deputy President's Salary Act, 1921 . 
III |The Madras Cattle Disease (Amendment) 
Act, 1921. 
IV |The Madras City Municipal (Amendment) 
Act of 1921. 
III The Madras City Municipai’ (Further Amend- 
ment) Act, 1922. 
I |The ies Children (Amendment) Act, 


192 
Ill |The Madras Stage Carriages and Hackney 
Carriage (Amendment) Act, 1924. 
IV |The Madras City Municipal (Amendment) 
- Act, 1924. 
V |The President’s Salary Act, 1924 
Tit aaa Civil Courts (Amendment) Act, 
1925 
IV |The Madras District Municipalities and T ocal 
Boards (Further Amendment) Act, 1924. 
VI |The Madras City Muuicipal (Amendment) 
Act, 1924. 
‘VII ,The Madras Agricultural Pests and Diseases 
(Amendment) Act, 1925. 
VI |The Madras City Tenants Protection (Amend- 
ment) Act, 1926. 
I r anias Local Boards (Amendment) Act, 
] 
I |The Madras Hindu Religious Endowments 
(Amendment) Act, 1927. 
II |The Madras Prevention of Adulteration 
(Amendment) Act, 1927. 
Ill Th Ticona Port Trust (Amendinent) Act, 
92 
VI he Madras Children (Amendment) Act, 


VIII (The Madras State Aid to Industries (Amend- 
ment) Act, 1928. 
V |The Madras Hindu Religious Endowments 
(Amendment) Act, 1929. 
X |The Madras Medical Registration (Amend- 
ment) Act, 1929. 
XHI |The Madras City Police (Amendment) Act, 


1929 

XIV |The Madras Menica! Registration (Second 
Amendment) Act, 19 

XV |The Madras Village Courts (Amendment) 


Act, 1929. 
XVII |The Madras District Municipalities (Amend- 
ment) Act, 1929. 
XVIII |The Madras Abkari(Amendment) Act, 1929. 


I The Madras District Municipalities and Local 
Boards (Further Amendment) Act, 1929. 
Jl iThe Madras Town-Planning (Amendment) 
Act, 1930 


‘The whole, 
The whole. 


Sections 3 to 24, 26 
and 27 and the Schedule. 


- |The whole. 


The whole. 
The whole. 
The whole. 
The whole. 
The whole, 

So much as has not 
been repealed. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 

So much as has not 
been repealed. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 

So much as has not 
been repealed. 
The whole. 
The whole. 

The whole in all local 
areas in the Province 
where the Act has not 
been repealed by Madras. 
Act X of 1937. 

The whole. 


The whole. 
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Year. | Number. Short title. Extent of repeal. 
(1) (2) (3) (4) 
1930 IV |The Madras Hindu Religious Endowments |The whole. 
(Amendment) Act, 1930. 
1930 VI |The Madras State Aid to Industries (Amend- The whole. 
ment) Act, 1930. 
1930 X |The Madras District Municipalities (Amend- Sections 2 to 178 and 
ment) Act, 1930. theeSchedule, be | 
1930 XI |The Madras Local Boards (Amendment)! Sections 2 to 245 and 
Act, 1930. tules 6 and 9 of the 
Schedule. 
1931 II | The i gies Civil Courts (Amendment) Act, |The whole. 
1931 HI The Madras Motor Vehicles Taxation Act, | Section 3 and Sche- 
dule I. 
1931 VIII |The Madras District Muncipalities (Amend- |The whole. 
ment) Act, 1931. 
1931 IX The Madras Local Boards (Amendment) |The whole. 
ct, f 
1931 XI |The Madras Hindu Religious Endowments |The whole. 
(Amendment) Act, 1931. 
1932 _ I |The Madras Suppression of Immoral Traffic |The whole. 
(Amendment) Act, 1931. 
1932 If [The Madras Elementary Education (Amend- |The whole. 
ment) Act, 1931. 
1932 ILI |The Madras Prevention of the Adulteration |The whole. 
(Amendment) Act, 1932. 
1932 IV Gees Local Boards (Amendment) Act, |The whole. 
1932 V iThe Madras Motor Vehicles Taxation |The whole. 
(Amendment) Act, 1932. 
1932 IX |The Madras Medical Registration (Amend- |The whole. 
ment) Act, 1932. 
1933 II n ye City Municipal (Amendment) |The whole. 
ct, k 
1933 VI Ta oas City Police (Amendment) Act, |The whole. 
1933. 
1933 VII Thr y Marag Gaming (Amendment) Act, |The whole. 
f 1933. 
1933 VIII |The Madras Co-operative Societies (Amend- |The whole. 
ment) Act, 1933. 
1933 X |The Madras Local Authorities Entertain- |The whole. 
ments Tax (Amendment) Act, 1933. 
1933 XI |The Madras District Municipalities and Local |The whole. 
Boards (Further Amendment) Act, 1933. 
1933 XII |The Madras District Municipalities (Third |The whole. 
Amendment) Act, 1933. 
1933 XIII |The Madras City Police (Second Amend- [The whole. 
ment) Act, 1933. 
1933 XIV ane naras Local Boards (Amendment) Act, |The whole. 
1933. 
1933 XV |The Madras District Municipalities (Amend- |The whole. 
ment) Act, 1933. 
1933 XVII |The Madras Court of Wards (Amendment) {The whole. 
Act 
1933 XVIII |The Madras Local Boards (Third Amend- |The whole. 
ment) Act, 1933. 
1933 XXII |The Madras Local Boards (Fourth Amend- |The whole, 
ment) Act, 1933. 
1933 XXIV |The Madras Wild Elephants’ Preservation |The whole. : 
(Amendment) Act, 1933. 
1933 XXV |The Madras District Mnuricipälities and |The whole. 
$ Local Boards (Amendment) Act, 1933. ` 
1934 I |The Madras Forest (Amendment) "Act, 1933 |The whole. 
1934 II |The Madras Local Boards and Elementary | Sections 2 to 60. 


Education (Amendment) Act, 1934. 
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Year. |Number. Short title. | Extent of repeal. 
a) (2) (3) (4) 
1934 


III |The Madras Impartible Estates (Amend: |The whole. 
ment) Act, 1934. 





1934 IV The Madras Town-Planning (Amendment) |The whole. 
ct, 
1934 VI |The Madras ry -operative Societies (Amend-~ |The whole. 
ment) Act, 1934. 
1934 VII |The Madras Nurses and Midwives (Amend- |The whole. 
ment) Act, 1934. 
1934 VIII D naas Estates Land (Amendment) Act, | Sections 2 to 126 and 
the Schedule. 
1934 IX The dns Local Authorities Entertain- |The whole. 
ments Tax (Amendment) Act, 1934. 
1934 XI |The Madras Hindu Religious "Endowments |The whole. 
(Amendment) Act, 1934. 
1934 XII The Madras Impartible Estates (Second |The whole. 
i ' Amendment) Act, 1934. 
1935 I ays ae City Civil Court (Amendment) |The whole. 
i ‘ ct, 
1935 II |The Malabar Land Registration _(Amend- The whole. 
| ment) Act, 1934. 
1935 III me Madras Local Boards (Amendment) |The whole. 
ct, ` 
1935 IV |The Madras District Municipalities (Second | The whole. 
i Amendment) Act, 1934. 
1935 yV The Madras Co-operative Societies (Second | The whole. 
` Amendment) Act, 1934. é 
4935 IX |The Madras Compulsory Labour (Amend- | The whole. 
ment) Act, 1935. i 
1935 X |The Madras State Aid to Industries (Amend- | The whole. 
. ment). Act, 1935. hey 
1935 XI |The Madras Elementary Education (Amend-| Sections 2 to 12, 
; ment) Act, 1935. 
1935 XII |The Madras Hindu Religious Endowments | The whole. 
(Amendment) Act, 1935. . 
1935 XIII |The Madras Local Boards (Amendment) Act, | Sections 2 to 6. 
1035 f 
1935 XV |The Vindras Village Courts (Amendment) | The whole. 
Act, 1935. . 
1935 XVII |The Madras Co-operative Land Mortgage | The whole. 
Banks (Amendment) Act, 1935. AT 
1935 XVIII |The Madras District Municipalities (Amend-| The whole. 
ment) Act, 1935. 
1935 XIX |The Madras Prevention of Adulteration | The whole. 
(Amendment) Act, 1935. 
1935 XXI |The Madras Medical Registration (Amend- | The whole. 
sment) Act, 1935. 
THE SECOND SCHEDULE. 
AMENDMENTS. 
(See section 4.) 
Year. | Number. Short title. Amendments. 
(1) (2) : ; (3) ; (4) 
Act of the Governor-General in Council, 
1859 XXIV [The Madras District |In the Schedule— 
Police Act, 1859. (i) for the words and figure ‘ ‘in section okey 


occurring after the word “conviction” the 
— words and figure “in section 3” shall be sub- 
°. stituted ; and 
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_ Year. 


(1) 


1865 


1908 


1919; 


1920 


1920 


1920 
1920 


Number. 


(2) 
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Short title. Amendments, 


(3) (4) 








(ii) for the words, figures and brackets 
v “(xviii) and (xx) of section 71” the words, 
figures and brackets “and (xviii) of section 

‘71” shall be substituted. 


Acts of the Governor of Fort St. George in Council, . 


i 


VII |The Madras Irrigation] In the first proviso to section 1, the article 
Cess Act, 1865. “the” occurring before the words “the 


Crown” shall be omitted. 


IjThe Madras Estates| In section 190, the word and figures “sec- 
Land Act, 1908. _ {tion 40” shall be omitted. 

IV |The Madras City Muni-{ (1) In section 387, between the words “re- 
cipal Act, 1919. gulations” and “shall” the words “are due by 
` : any person to the Corporation” shall be 

inserted, 
(2) In sub-rule (a) of rule 15 of Schedule 
IV,the words and figures “under rule 14” 

IV |The Madras ‘Children | In section 44, sub-section (3) shall be omit- 

Act, 1920. ted and sub-section (4) shall be renumbered 
as sub-section (3). 
V |The Madras District ) In sub-section (1) of section 41, for the 


Municipalities Act, 
1920. 


words “his opinion” the words “their opinion” 
and for the words “he may if he thinks” the 
words “they may if they think” shall be sub- 
stituted. 

_ 2) In clause (c) of sub-section (2) of sec- 
tion 89, for the words “half-year preceding 
the demolition” the words “half-year succeed- 
ing the demolition” shall be substituted, 

(3) In clause (b) of sub-section (2) of sec- 
tion 90, for the words “half-year preceding 
such date” the words “half year succeeding 
such date” shall be substituted. 

(4) In clause (6) of rule 53 of Schedule IV, 
before the words “any other extraordinary 
charges” the word “defray” shall be inserted, 


fe for the second time shall be omitted, 


VII |The Madras Town Plan- | In section 44, clause (p) of sub-section (2) 
ning Act, 1920. shall be omitted. 

VIII |The Madras Elementary | In the proviso to the Explanation to sub- 

Education Act, 1920, ` |section (2) of section 45, for the words ‘as he 


XIV |The 


may think fit’ the words ‘as they may think fit’ 
shall be substituted. 
Madras Local! (1) In sub-clause (i) of clause (f) of sec- 


Boards Act, 1920, tion 31, for the words ‘an servant of the 


‘Crown’ the words ‘a servant of the Crown’ 
shall be substituted. , 

(2) In clause (c) of sub-section (2) of sec- 
tion 102, for the words “half-year preceding 
demolition” the words “half-year succeeding 
the demolition” shall be substituted. 

(3) In clause (b) of sub-section (2) of sec- 
tion 102-A, for the words “half-year preced- 
ing such date” the words “half-year succeed- 
ing such date” shall be substituted. 

(4) In sub-section (2) of section 123, for the 
words “board” the word “panchayat” shali 
be substituted. i 

(5) In sub-section (1) of section 195, for 
the words “as they think fit” the words "as it 
thinks fit” shall be substituted. 


La tt rr eeen a anaa a ae mee ntti 
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PEE EESE 


Year. Number. Short title. Amendments. 


(1) (2) (3) (4) 


(6) In sub-rule (2) of rule 5 of Schedule IV 


1920 XIV The Madras Tocal after the words’“who paysany tax to the. 
Boards Act, 1920— |panchayat” the words “or his authorized 
Contd. agent” shall be inserted and the words “or 
his authorized agent” occurring at the end of 
° the sub-rule shall be omitted. 


Act of the Madras Legislature. 


1939 IV |The Madras Agricul- | In section 23 between the words “the sale” 
turists Relief Act, 1938. Jand the words “shall be deemed” the words 
“or foreclosure” shall be inserted, 





THE PRISONS AND INDIAN LUNACY. (MADRAS 
AMENDMENT) ACT, 1938. 


. 


Acrt No. XIV or 1938. 
[3rd October, 1938. 


An Act further to amend the Prisons Act, 1894, and the Indian Lunacy Act, 
1912, in their application to the Province of Madras, for certain purposes. 


Wuereas it is expedient further to amend the Prisons Act, 1894, and the 


Indian Lunacy Act, 1912, in their application to the Province of Madras for the’ 


purposes hereinafter appearing; It is hereby enacted as follows :— 
1. This Act may be called Toe Prisons AND 


Short title. Inpian Lunacy (Mapras AMENDMENT) Acr, 1938. 
Insertion of new section :2. After section 39 of the Prisons Act, 1894, the 
39-A in Act IX of 1894. following section shall be inserted, namely, 


“39-A. The Superintendent may, if in his opinion, a prisoner requires 

special treatment in a hospital outside the prison or in 

Power of Superintendent an asylum as defined in the Indian Lunacy Act, 1912, 

eae Po hls lea fon send him to such hospital or asylum subject to the 

special treatment. prisoner or any relative or friend of the prisoner 

executing such bond and abiding by such other condi- 

tions, if any, as the Provincial Government may by rule or order prescribe. Any 

period during which the prisoner is under-going treatment in such hospital or 

asylum or spent by him in going thereto or returning therefrom shall be deemed 
to be part of the period of his detention in the prison. 


Explanation.—Nothing contained in this section shall be deemed to affect 

the operation of section 30 of the Prisoners Act, 1900, in cases to which that 
section applies.” 

°3. In sub-section (1) of section 4 of the Indian Lunacy Act, 1912, for the 

words and figures “save as provided by sections 8, 16 

Amendment of section 4, and 98”, the words, figures and letter “save as provid- 

Act IV of 1912. ed by sections 8, 16 and 98 of this Act and by section 

394A of the Prisons Act, 1894” shall be substituted. ` 


~ 
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THE INDIAN LUNACY (MADRAS AMENDMENT) ACT, 1938. 


Act No. XV or 1988. 
[3rd October, 1938. 
An Act further to amend the Indian Lunacy Act, 1912, in its application to the 
Province of Madras for certain purposes. 
Wuereas it is expedient further to amend the Indian Lunacy Act, 1912, in 
its application to the Province of Madras for the purposes hereinafter appear- 


ing; It is hereby enacted as follows :— . 
: 1. This Act may be called Tre Inpiaw Lunacy 
- Short title. (MADRAS AMENDMENT) Act, 1938, 


i ; : 2. After section 33 of the Indian Lunacy Act, 
nsertion of new section 1912 (hereinafter referred to as the said Act), the 
odoin ach LM 0E1912; following section shall be inserted, namely :— 
“33-A. If the person in charge of any asylum in which a lunatic is de- 
_ tained under the provisions of sections 14, 15 or 17, is 
pce oe of dis- satisfied that in the interests of the health of the 
ferects of his health. lunatic, it is necessary to discharge him temporarily, 
the person aforesaid may order such discharge for 
such period as he may think fit and subject to such conditions as the Provincial 
Government may by rule prescribe.” 


3. In section 88 of the said Act, for the words and figures “on a reception 

ee i order made under section 14, section 15 or section 

mendment ot section 17” the words and figures “on a reception order made 

88, Act IV of 1912. under sections 7, 10, S 15 or 17 or ih an order made 

under sections 8 or 16” and for the words “authority which made the reception 

order” the words “authority which made the reception or other order aforesaid” 

shall be substituted. 

4. In sub-section (1) of section 89 of the said Act, for the words “may 

: make an order for the recovery of the cost of main- 

ay section tenance of such lunatic together with the costs of the 

i y i application out of such estate or from such person,” 
the following words shall be substituted, namely :— 

“may make an order for the recovery of the whole or any portion of the 
cost of maintenance of such lunatic and of the costs of the application, out of 
such estate or from such person: 

Provided that an order directing recovery out of such estate shall be 
made only after making due allowance for the needs of the wife, children and 
other dependants, if any, of the lunatic.” 

eta cesta ye à 5. In sub-section (1) of section 91 of the said 
mendment of section Act, after clause (c), the following clause shall be 
91, Act IV of 1912. inserted, namely :-— ) > 

“(cc) to prescribe the conditions subject to which lunatics may be 

discharged temporarily under section 33-A.” 


THE MADRAS MEDICAL REGISTRATION 
(AMENDMENT) ACT, 1938. 


Act No. XVI oF 1938. 
[14th October, 1938, 
Au Act further to amend the Madras Medical Registration Act, 1914, 
for certain purposes. i; 
Wuerzas it is expedient further to amend the Madras Medical Registra- 
tion Act, 1914, for the purposes hereinafter appearing; It is hereby enacted a8 
follows :— 
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1. This Act may be called Taz Mapras MEDICAL 
REGISTRATION (AMENDMENT) Act, 1938. 


2. For’section 5 of the Madras Medical 
i Saber eet "adres Registration Act, 1914 (hereinafter referred to as 
Act IV of 1914. the said Act), the following section shall be substitut- 


ed, namely :— NS 


Short title. 


e 


“5, (1) A Medical Council shall be established ~ 


Pee Naas of Medical for the Province of Madras, consisting of the follow- 

` . ing fifteen members, namely :— 

(a) one member elected by the Academic Council of the University of 
Madras from among the members of the Faculty of Medicine of that University ; 

(b) one member elected by the Academic Council of the Andhra Univer- 
sity from among the members of the Faculty of Medicine of that University ; 

(c) one member elected from amongst themselves by such members of 
the staff of the Medical College at Madras, as are registered practitioners ; 

(d) one member elected from amongst themselves by’such members of 
the staff of the Medical College at Vizagapatam, as are registered practitioners ; 

(e) one member elected from amongst themselves by such members of 
the staff of the Stanley Medical College, Madras, as are registered practitioners; 

(f) seven members elected by the registered practitioners from amongst 
themselves; and 

(g) three members nominated by the Provincial Government. 


(2) In making nominations under clause (g) of sub-section (1), the 
Provincial Government shall have due regard to the claims of women, of 
medical missions, and of other groups of practitioners, representatives of 
whom have not been elected by the electorates referred to in clauses (a) to (f) 
of that sub-section. 

(3) The president of the Council shall be elected by the members of the 
Council from amongst themselves in the prescribed manner: 

Provided that for a period of four years from the date of the reconstitu- 
tion of the Council under the Madras Medical Registration (Amendment) Act, 
1988, the president shall be a person nominated by the Provincial Government 
and holding office during their pleasure, and where he is not already a member, 
shall ex officto be a member of the Council in addition to the members specified 
in sub-section (1). 

(4) The vice-president shall be elected by the members of the Council 
from amongst themselves in the prescribed manner.” 


Amendment of section 6, 3. The proviso to section 60f the said Act shall 
Madras Act IV of 1914. be omitted. 
poe Hetiuon Of nei psa 4. For section 7 of the said Act, the following 
tion for sech ^ Madras section shall be substituted, namely :— 


«7, A member of the Council, other than a nominated president who is a 

member ex officio, shall hold office for a term of five 

Term of office of elected years from the date of his election or nomination and 
and, mofnsted mem bere, shall be eligible for re-election or re-nomination.” 


i F 5. In clause (7) of section 8 of the said Act, 
Amendment of section 8, for the expression “clause (b) or clause (bb),” the 
Madras‘Act IV of 1914, expression “clause (a) or clause (b)” shall be substi- 
tuted. 


6. In section 11 of the said Act, after the first 


*Amendmentof section 11, sentence, the following sentence shall be inserted 
Madras Act IV of 1914. namely :— ? 7 
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“The names of the medical practitioners shall be arranged in the register 
in the alphabetical order, an asterisk being placed against the names of those 
who are entitled to vote at elections to the Medical Council of India under sec- 
tion 3 (1) (c) of the Indian Medical Council Act, 1933.” 

Amendment of section 24, 7. In sub-section (1) of section 24 of the said 
Madras Act IV of 1914, Act— 

(a) in clause (i), forthe expression “sections 5 and 6,” the expression 
“section 5” shall be substituted ; and 

(b) in clause (ii), for the words “election of the vite-president,” the 
words “election and term of office of the president and vice-president” shall be 
substituted. 7 


8. (1) The Provincial Government shall fix a convenient date on which 
Transitional provisions the term of office of the members ofthe Council 

nsiHona! provisions. holding office at the commencement of this Act shall 
expire: 

Provided that the Provincial Government may, from time to time, post- 
oa any date fixed by them under this sub-section and fix another date in lieu 
thereof. 

(2) The Provincial Government shall cause arrangements to be made for 
the election of members of the Council, and nominate members thereto, so that 
the newly elected and nominated members may come into office on the date fixed 
under sub-section (1) for the expiry of the term of office of members holding 
office at the commencement of this Act. 

(8) No vacancy in the office of any member of the Council which is in 
- existence at the commencement of this Act or which occurs before the date 
fixed under sub-section (1), shall be filled. 

(4) If any difficulty arises as to the reconstitution of the Council in 
accordance with the provisions of this Act, the Provincial Government, as 
occasion may require, may by order do anything which appears to them 
necessary for the purpose of removing the difficulty. 


THE MADRAS PROHIBITION (SECOND AMENDMENT) 
F ACT, 1938. 


Act No. XVII or 1938, 
[20th December, 1938. 
An Act further to amend the Madras Prohibition Act, 1937, for certain 
purposes. 
WHEREAS it is expedient further to amend the Madras Prohibition Act, 
1937, for the purposes hereinafter appearing; It is hereby enacted as follows :— 
1. This Act may be called Tur MADRAS Prout- 
BITION (SECOND AMENDMENT) Act, 1938, 


Amendment of section 3, 2. In section 3 of the Madras Prohibition Act, 
Madras Act X of 1937. 1937 (hereinafter referred to as the said Act)— 


(i) in clause (19), the word “and” at the end shall be omitted; and 
(ii) after clause (20), the following shall be added, namely :— 


Short title. 


«> and 

(21) any references to a permit generally or to a permit granted under 

section 18, 19 or 20 shall be construed as including a reference to an ‘Authority’ 
issued under section 16-A.” 


Insertion of new section 3. After section 16 of the said Act, tke follow: . 
ioe in Madras Act X of ing section shall be inserted, namely = 


' 
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“16-A. The Provincial Government shall make suitable provision for 
a. issuing ‘Authorities’ to persons and institutions for the 
Berne: is bona fide possession and use of such liquor as may be ‘required 
: te by them for any bona fide religious purpose in accor- 
dance with ancient custom, under such terms and conditions, and penalties for 
infringement, as may be prescribed.” i Ba 
f 4, In section 20 of the said Act, clause (b) shall` 
Perio va A 20, be omitted and clauses (c) and (d) shall be ee = 
i 2 ed (b) and (c) respectivety.% 


THE MADRAS DISTRICT MUNICIPALITIES AND 
LOCAL BOARDS (AMENDMENT) ACT, 1938. 


Act No. XVIII or 1938. 
[20th December, 1938. 
An Act further to amend the Madras District Municipalities Act, 1920, and the Madras Local 

Boards Act, 1920, for certain purposes. 

Wuereas it is expedient further to amend the Madras District Municipalities 
Act, 1920, and the Madras Local Boards Act, 1920, for the purposes hereinafter 
appearing ; It is hereby enacted as follows :— 

1. This Act may be called Toe Mapras District 


Short title. MUNICIPALITIES AND Local Boarps (AMENDMENT) 
ACT, 1938. 

Amendment of Madras Act 2. In the Madras District Municipalities Act 

V of 1920. 19g20-—~ i 


(i) after section 38, the following section shall be inserted, namely :— 


“ 98-A. The administration by a municipal Council of any undertaking 
for the generation, transmission, supply or use of elec- 
trical energy shall be subject to such control as may be 
, prescribed, not inconsistent with the Indian Electri- 
city Act, 1910, as in force for the time being, the rules made under that Act, and 
the terms of the licence granted under it to the municipal council.” ; i 
l (ii) in section 71, after sub-section (2), the following sub-section shall be 
inserted namely :— 

“ (2-A) Any Municipal Council which has undertaken the generation 
transmission, or supply of electrical energy, by special resolution may, and if $0 
required by the Provincial Government shall, sanction a post of Municipal Electri- 
cal engineer.” ; 

(iii) in the same section, in sub-section (4), for the words “ or engineer ” 
the words “ engineer or electrical engineer” shall be substituted ; a 

(iv) in section 72, in sub-section (1), for the words “ or engineer ”, the words ° 
“ engineer or electrical engineer ” shall be substituted ; 
_ (v) in section 75, for the words “ or a municipal engineer,” the words “a 
municipal engineer or a municipal electrical engineer ” shall be substituted : 
* . . . ? 
. À (vi) im eee ne in clause (a), for the words “ or the municipal engineer ” 
the words “ the municipal engineer or the municipal electrical engineer ” 
substituted ; ; es tees 
(vii) in the same section, in clauses (6) and (c), for the words “ i 
: ) é or e wre 
. the words “ engineer or electrical engineer ” shall be substituted ; and ee 
si (viei) in the same section, in clause (d), for the words “ and engi 3 
y : en, 
words “ engineers.and electrical engineers ” shall be substituted. Seeger ne x 


Control over municipal elec- 
trical undertakings. 


¢ 
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ces of Madras Act =. In the Madras Local Boards Act, 1920— 


(i) after section 39, the following section shall be inserted, namely :— 
“40. The administration by a local board of any undertaking ‘for the gene- 
_ ration, transmission, supply or use of electrical energy 
pose beens Pirie shall be subject to such control as may be prescribed, 
aards Eee not inconsistent with the Indian Electricity Act, 1910, 
f as in force for the time being, the rules made under 
that Act, and the terms of the licence granted under it to the local board.” ; 
(ii) in section 68, in sub-section (1), for the words “ a post of district engi- 
neer,” the words “ one or more posts of district engineer” and for the words “a 
post of district panchayat officer.” the words “ one or more posts of district pan- 
chayat officer ” shall be substituted ; and 


(iii) after section 69-B, the following section shall be inserted, namely :— 


, “6g-C. (1) The Provincial Government may 

Appointment of elec- appoint an electrical engineer to any. District Board 
trical engineer for local . ; e 
boardy or panchayat which has undertaken thé generation, 

transmission or supply of electrical energy. 

: (2) The Provincial Government may recover from the local board concern- 
ed the whole or such proportion of the salary and allowances paid to any officer 
appointed under sub-section (1), and such contribution towards his leave allow- 
ances, pension and provident fund as the Provincial Government may, by general 
or special order, determine. 

(3) The Provincial Government shall have power to regulate the methods 
of recruitment, conditions of service, pay and allowances, and discipline and con~ 
duct, of the officers appointed under sub-section (1).” 


THE MADRAS MINOR PORTS FUND ACT, 1938. 


Acr No. XIX or 1938. 


[4th Fanuary 1939. 
An Act to provide for the disposal of the balance to the credit of thé Minor Ports Fund in the 

Province of Madras. 

WHEREAS under sub-section (6) of section 36 of the Indian Ports Act, 1908, the 
disposal of the balances from time to time standing to the credit of port fund accounts 
is subject to the provisions of any local law ; 

ÅND WHEREAS the Provincial Government have directed that all minor ports 
in the Province of Madras should be regarded as constituting a single port with a 
common port fund called the Minor Ports Fund ; 

AND WHEREAS subsequently the Tuticorin Port Fund has been constituted as 
a separate fund under the Tuticorin Port Trust Act, 1924 ; 

AND WHEREAS it is expedient to provide by an Act of the Provincial Legislature 
for the disposal of the balance which is now standing and which may from time to 
time stand to the credit of the said Minor Ports Fund other than that of Tuticorin ; 

It is hereby enacted as follows :— 

1. (1) This Act may be called THz MADRAS 
Minor Ports Funp Acr, 1938. 

(2) It extends to the whole of the province of Madras. 


oy exes 2. In this Act, ‘Minor Ports Fund’ means the 
Pi on ot Minor Common port fund of all the minor ports situated in 
the Province of Madras other than Tuticorin, oe 


Short title and extent. 
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3. The balance standing on the gist day of 
Disposal f plus March 1939 to the credit of the Minor Ports Fund in 
on tlie aude March apa excess of twenty lakhs of Rupees shall be crèdited to 
and shall be disposed of along with the rest of the re- 

venues of the Province. i 


4. Such portion of the balance standing to the credit of the Minor Ports 
Fund on the 31st day of March in the year 1940 or 
in any subsequent year, as the Provincial Government 
, may, with the approval, by resolution, of the Madras 
Legislative Assembly, determine, shall be credited to and shall be disposed of along 
with the rest of the revenues of the Province. 


- Disposal of subsequent 
surpluses. 


THE MALABAR TEMPLE ENTRY ACT, 1938. 


Acrt No. XX or 1938. 





[18th Jannary, 1939. 


An Act to remove the disabilities of certain classes of Hindus in regard to 
entry into temples in the district of Malabar. 


a 


Wuereas the disabilities imposed by custom and usage on certain classes 
of Hindus in respect of their entry into, and offering worship in, Hindu tem- 
ples should be removed, 

AND WHEREAS, however, doubts have been entertained whether the trus- 
tees of such temples have the power in law to make any such innovation in 
practice, 

AND WHEREAS it is just and expedient that these doubts should be remo- 
ved and the trustees should be empowered by law to extend to all classes of 
Hindus the right of entry into, and worship in, temples if the Hindus in the 
locality who are now entitled to such entry are generally in favour of such ex- 
tension, f 

AND WHEREAS, further, such extension of rights and privileges in Hindu 
temples to classes hitherto excluded has been recently ordered and peacefully 
brought'into effect in one part of Kerala, and by reason of common traditions and 
identity of language, customs, forms of worship and the like, the removal of the 
disabilities aforesaid has been not only more insistently demanded, but also made 
more easy of accomplishment in the first instance, in another part of Kerala, 

It is hereby enacted as follows :— 


1. (1) This Act may be called Toe MALABAR 
Short title and extent. TEMPLE Entry Act, 1938, 


(2) It extends to the whole of the District of Malabar. 


se 2. Inthis Act, unless there is. anything repug- 
Definitions. nant in the subject or context— 

(1) ‘Board’ means the Board of Commissioners constituted under section 
10 of the Madras Hindu Religious Endowments Act, 1926, or any other autho- 
rity in which the powers and functions of the said Board in respect of a-temple 
may for the time being be vested ; 

(2) ‘excluded class’ means any caste or class of the Hindu community 
which, by reason of any established usage or custom, is excluded from entering 
the temple concerned, or which, though admitted into the precincts of the temple, 
is not , lowed entry into any part of the temple where the bulk of the worship- 
pers are allowed; 
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(3) ‘prescribed’ means prescribed by rules made under section 9; 

(4) ‘temple’ means a place, by whatever designation known, which is 
used as a place of public worship by the Hindu community generally except ex- 
cluded classes and which was at any time assessed to contribution under 
section 69 of the Madras Hindu Religious Endowments Act, 1926, on an annual 
income of not less than Rs. 5,000; and in any context with reference to entry 
shall mean every part of the temple which is open to the bulk of the worship- 
pers: 

Provided that any temple which has been before the Ist of April 1938 
declared by final decree or order of a competent court to be private property or 
accepted by the Board to be private property shall not be a temple for the pur- 
poses of this Act: f : 

Provided further that any temple in respect of which a question as to 
whether it is private property has been already raised in a'suit in a court of law 
or in an application before the Board registered before the Ist of April 1938, 
the temple shall not be deemed to be a temple for the purposes of this Act until 
the final decision in such a proceeding, and thereafter, it shall not be, or shall 
be, a temple for the said purposes according as the final decision declares or 
accepts the temple to be private property or not. 

(5) ‘trustee’ means a person by whatever designation known, in whom 
the administration of a temple is vested, whether ina hereditary capacity or not; 

(6) ‘voters’ means the Hindu voters, other than those belonging to ex- 
cluded classes, on the electoral roll of the Madras Legislative Assembly for the 
time being in force relating to the general constituency of the revenue taluk in 
which the temple is situated including the municipal areas therein, who are in- 
cluded in a list prepared under the rules made under section 9; and 

(7) ‘worship’ means such religious service as the bulk of the worshippers 
participate in, in accordance with the provisions of such regulations as may be 
made by the trustees for the maintenance of order and cleanliness and the due 
‘observance of the religious rites and ceremonies performed in the tempie. 


3. (1) On receipt by the trustees of a temple of a requisition in writing 

Paes signed by not less than fifty voters requesting them to 

Requisition to trustees to throw open the temple to persons belonging to exclu- 
throw open temples to ex- ded cl Messed: isiti 
cluded classes. ed classes, the trustees shall forward the requisition 

to the Provincial Government and the Provincial Gov- 
ernment shall thereupon direct the trustees to refer the matter to the voters and 
ascertain their opinion by votes taken by the prescribed method: 

Provided that if the Provincial Government are of opinion that the requi- 
sition is not made for the furtherance of the objects of this Act, they may direct 
that no action be taken thereon. ‘ 

(2) Where on such reference the result is fount by a majority of the 
votes to be in favour of throwing the temple open to persons belonging to ex- 
cluded classes, the trustees shall publish in the prescribed manner an order to 
the effect that the temple shall thereafter be open to persons belonging to exclu- 
ded classes. . 


4. (1) Notwithstanding any law, custom or usage to the contrary, it shall 

be open to the trustees of a temple to publish in the 

Power of trustees to issue prescribed manner a notice lo the effect that they pro- 

ee ce proposal to ee pose to make an order throwing the temple open to 

eee ce hese persons belonging to excluded classes. Such notice 

shall also state that objections to the proposal may be 

preferred to the trustees at any time within one month from the date of the 

publication of the notice. : 

. (2) If within one month from the date of the publication of the ndtice 

referred to in sub-section (1), written objections to the proposal are preferred 
M—6 
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by not less than fifty voters, the same shall be forwerded to the Provincial Gov- 
ernment, and thereafter, on a direction from them, the question.whether the 
temple shall or shall not be thrown open to persons belonging to excluded classes 
shall be referred for the opinion of the voters as if a requisition had-been recei- 
ved under sub-section (1) of section 3. 


(3) If in any case where action under sub-section (1) is taken by the- 


trustees, no objection as specified in sub-section (2) is preferred, or if on a re- 
ference made under sub-section (2), the result is found to be in favour of 
throwing the temple open to persons belonging to excluded classes, the trustees 
shall publish in thé prescribed manner an order to the effect that the semple 
shall thereafter be open to persons belonging to excluded classes. 


5. The Provincial Government may, at any time, before the results of any 
reference to the voters are announced; order that all further action in respect of 
such reference shal! be suspended and upon. such order all previous proceedings 
relating thereto shall be deemed to have been cancelled. 


6. -Where on a reference made to the voters under sub-section (1) of sec- 

_ tion 3 or sub-section (2) of section 4 the résult is 

Power of trustees to found to be in favour of throwing a temple open to 

Baca caves te o persons belonging to excluded classes, the trustees of 

reference to voters in cer- 20y Other temple situated in the same revenue taluk, 

tain cases, within two years from the date of such reference, may 

of their own motion and shall on receipt of a requisi- 

tion in writing signed by not less than aed voters, publish in the prescribed 

_ manner an order ‘to the effect that the temple shall be open to persons oes 
to excluded classes. 


7. Where an order has been published under stib-section (2) of section 3, 
or sub-section (3) of section 4, or section 6, it shall be 
ences eh Pate Hager: lawful, notwithstanding any custom or usage to the 
5 contrary, for any person belonging to excluded classes 
to enter the temple concerned and participate in worship therein. 


_8. Where on a reference made to the voters under sub-section (1) of sec- 
f tion 3 or sub-section (2) of section 4, the result is 
kS on proceed: aes Bese to found to be against throwing the temple open to persons 
i belonging to excluded classes, no further proceedings 
_ shall be taken either under sub- section (1) of section 3 or under sub-section (1) 
of section 4 for a period of two years from the date of such reference in respect 
of such temple or any other temple in the same revenue taluk. 
Rules 9. (1) The Provincial Government may make 
: rules for the purposes of carrying into effect the pro- 
visions of this Act, ‘oP 
(2) Without prejudice to the generality of the foregoing power the Pro- 
vincial Government may make rules— 
(a) with reference to all matters allowed to be prescribed by this Act; 
(b) as to the form and presentation of the requisitions and objections 
referred to in sub- section (1) of section 3, section 4 and section 6; 
(c) as to the publication of orders and notices by trustees ; 
(d) astothe method by which the opinion of the voters shall be ascer- 
tained ; 
(e) as to the preparation and publication of lists of voters, and the ceo 
sion of all disputes which may arise in connexion therewith, and 
(f) as to the decision of all disputes which may arise in respect of requi- 
sitions and objections from voters under sections 3, 4 and 6 or in respect of refer- 
entés to voters under sections 3 and 4 and the ascertainment and publication of. 
the results of such references.. é 


a 
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(3) All rules made under this section shall be published in the official 
gazette and on such publication shall have effect as if enacted in this Act. 
10. If arty difficulty arises in giving effect to the provisions of this Act the 
a Provincial Government, as occasion requires, may 
Power to remove difficul- order the doing of anything necessary for the purpose 
ties. of removing the difficulty. 


11. (1) If any question arises as to whether a place is or is not a temple as 

: defined in this Act the question shall be referred for 

Power to decide disputes. the decision of the Provincial Government and their 
decision shall be final. 

(2) The Provincial Government shall have power to exempt from the 
provisions of this Act such institutions as, in their opinion, are in the nature of 
family temples and may be exempted without prejudice to the objects of this 
Act. 


12. In section 40 of the Madras Hindu Religious Endowments Act, 1926, 

the words and figures “Subject to the provisions of 

Amendment of section 40, the Malabar Temple Entry Act, 1938,” shall be insert- 
Madras Act Il of 1927. ed at the commencement. 


THE REMOVAL OF CIVIL DISABILITIES ACT, 1938. 


Act No. XXI oF 1938. 
[24th January, 1939, 


‘An Act to provide for the removal of civil disabilities among certain classes of 
Hindus. 


Waenreas it is increasingly felt by the Hindu community that the disabilities, 
which are imposed by social custom and usage on certain classes of Hindus 
commonly known as Harijans, Untouchables, or Depressed Classes, and which 
have been in certain matters even legally recognized in the adjudication of rights 
and duties in civil and criminal proceedings, are repugnant to modern conditions 
and ideas of justice and social solidarity, and should no longer be recognized by 
law or otherwise enforced; It is hereby enacted as follows:— 


; 1. (1) This Act may be called Tar REMOVAL oF 
Short title and extent. Crvi DISABILITIES Act, 1938. 


(2) It extends to the whole of the Province of Madras. 


2. Notwithstanding any law, custom, usage or prescription to the contrary, 
no Hindu shall, by reason merely of his belonging to 
any particular community or class known as Harijans, 
Untouchables, Depressed Class or the like, be prevented 
or disabled from being appointed to any public office or enjoying or having 
access to any public stream, river, well, tank, pathway, sanitary convenience, or 


Social disabilities not to 
be recognized by law. 


» means of transport or any secular institution which the general public belonging 


to all other classes and communities of Hindus have aright to enjoy or have 
access to or which is dedicated or maintained or licensed for the use of the gene- 
ral public or which is maintained or paid for out of the funds of the State or a 
local authority ; and no Civil, Criminal or Revenue Court in adjudicating any 
matter or executing any order and no public or local authority in carrying on the 
affairs entrusted to such authority shall recognize any custom, usage or prescrip- * 
„tion under which it is sought to impose any civil disability on any person by 
reason of his belonging to any of the classes or communities aforesaid, or by 
reason of any acts or omissions on the part of such person which would not 
furnish grounds for such disability if he did not belong to such class or 
community. e n 


